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that “if any Bill is passed by the Legislature which is in direct 
contravention of any of the Directives, the President or the 
Governor may refuse to give his assent.” Many like me will be 
alarmed by this view. It is a dangerous doctrine and I am sure our 
Constitution does not warrant it. I hope that this is the only 
doctrine which can be so described and that the rest of his views 
are safe and sound. 


October 23, 1950. | 
1, Hardinge Avenue, ; B. R. AMBEDKAR. 
New DE.uHt1. 






PREFACE 


As Dr. AMBEDKAR observed in the Constituent Assembly, it is impossible to 
frame a Constitution which is absolutely new or original, at this hour in the history 
of the world. ‘The only new things, if there be any, in a Constitution framed 
so late in the day are the variations made to remove the faults and to accommodate 
it to the needs of the country.” A proper understanding of our Constitution is 
not thus possible unless it is studied with reference to the Constitutions of other 
countries, particularly those from which the framers of our Constitution have borrowed 
provisions or ideas, and the interpretation put by the Courts upon those provisions. 
Ever since the Constituent Assembly first sat in December, 1946, I cherished the 
desire of preparing such a Commentary on our Constitution as would not only 
explain it in the light of analogous provisions of other Constitutions, but would 
also place our Constitution in a distinctive position amongst the leading Consti- 
tutions of the world, by elucidating the points upon which the framers of our Consti- 
tution have sought to improve, in the light of experience gathered from elsewhere, 


The method of treatment adopted in this work, is, therefore, comparative. 
Though this has inevitably led to an increase in the bulk, the reader would find 
in this book a Commentary not only of the Constitution of India, but also on the 
parallel provisions of the Constitutions of the United States, Eire, Australia, Canada, 
South Africa, Japan, the Fourth Republic of France, Burma and Ceylon with important 
decisions available up to 1948-49. The Constitution of Burma has indeed been 
given a fuller attention in view of the fact that the hands of the same expert —the 
world-renowned Sir B. N. Rau—are at the foundation of both the structures —the 
Constitutions of India and Burma. As a matter of -fact, anybody in need of a 


Sonatiratinry on the Constitution of Burma may very well rely on the present 
tk, 


: Though the Constitution of England is unwritten and we do not get codified 
nee it is commonplace to point out that the immutable principles of modern 
dock pty ESA de en were first evolved in Britain and that no later Constitution 
a hare the Parliamentary system of government could do without drawing from: 
were aed beth of England. Even the fathers of the American Constitution 
“in the at 4 those fundamental English principles, though, owing to difference 
recognition, Si ee of their English origin are at places obliterated beyond 
“le gislation.‘h. 0, ; ese principles of English Common Law, as modified by important 
oa he ave also found a place in this Commentary. In order to avoid con- 

(a) * % : © comments under each Article have been divided under two heads : 
: 'HER CONSTITUTIONS 3 (6) ‘Invi’. Fora ready reference to the anno- 


tation of the clauses ituti 
of our Constitution, onl ‘ , 
need be referred to. , only the contents under the head ‘ INDIA 


So far i : 
as the Author is aware, such a systematic comparison of different Consti- 


tutions, : , 
in ieotn ee apa of legal interpretation, has not so far been attempted 
nstitutions will aot this treatment is appreciated, a fuller treatment of foreign 


pay attempted in future Editions). 
sociological and ae like. be studied from different points of view,—legal, political, 
interpretation of thi Co Ue obec of this work, primarily, is to present a juridical 
the application ¢ Constitution of India as may be of use in the Courts, where 
An attempt has oe and development of the Constitution would be shaped. 
; Come” n made to incorporate a reference to decisions of the Supreme 
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Court of India which have been reported up to the date of publication of this Com- 
mentary. In view of the fact that a flood of leading decisions may be expected 
during the first few years of the working of the Constitution, this Commentary 
is proposed to be supplemented by publishing, shortly, a critical and analytical 
study of the ‘ Cases on the Constitution of India.’ 


On the other hand, though the object of this Commentary is a juridical study 
of the Constitution,—the political and constitutional aspects, too, have been given 
full attention so that the publication may be of use to statesmen, parliamentarians 
and research students of Political Science and Comparative Politics. A reference 
to the comments on the Parts dealing with the Executive and the Legislature will 
bear this out. Again, constitutional interpretation from the legal standpoint 
becomes hollow without reference to existing laws, with reference to which the 
question of interpretation has arisen and will arise. So, the book contains a refe- 
rence to the statute law under the major Constitutions, particularly of England, 
the United States and India. If the reader looks into the Index (‘ Statutes’) and the 
comments under the 7th Schedule, he would get a fairly comprehensive idea as to 
the laws still standing on the statute books of these countries. Orders, Rules and 
Notifications under the Constitution of India, available up to the time of printing, 
have been inserted in the proper places under the relevant articles, for easy reference. 


Technical imperfections and printing errors are inevitable in such a hurried 
publication. It is, however, hoped that the reader will overlook them when he takes 
note of the fact that the Commentary had to be prepared as the debates in the Consti- 
tuent Assembly went on, and that a substantial portion of the manuscripts had to 
be supplied to the Press hardly within a month of the publication of the official 
edition of the Constitution, and the rest prepared as the printing went on. But 
for a sudden scarcity of paper the book would have been published much earlier. 
The Publishers have, however, risen to the occasion, by using imported paper 
for the latter half of the book, though it increased the costs of production. Thanks are 
due to the M.L.J. Press, for their ungrudging acceptance of last-minute additions 
and alterations which occasionally interrupted the progress in the Press. 


Those who are connected with the public services are aware how difficult it 
is for an officer to sustain the strenuous effort involved in a work like the present 
one. Perhaps I would be permitted to say that the difficulties are enhanced owing 
to the unfortunate fact that the worth of ‘academic research in the field of working 
law has not yet come to have its proper appreciation in our land, and that the ‘public 
service’ has not yet come to be viewed as a ‘national service’ in its fullest sense, 
apart from its being a mere machinery of the administration. To say this is not to 
criticise anybody, but to express my difficulties together with my heart-felt gratitude 
to those who have encouraged my serious endeavour even under the above depres- 
sing atmosphere. If I cannot name them all, I should not leave without menticning 
Sir S. M. Bose, Advocate-General, West Bengal, and, coming nearer home, my 
colleague and companion Sree Amar Nath Banerjee, M.A., B.L., who has been 
a source of inspiration and encouragement, throughout. 

Iam also glad that one of my observations on Art. 37 has evoked protest 
from Dr. Ambedkar. Since the point is non-justiciable, there 1s_no chance of 
its being settled by judicial pronouncement, and the opinion of the Chairman 
of the Drafting Committee must be taken as the most authoritative. I hope, 
however, that his valuable criticism will give rise to a learned discussion amongst 
scholars and critics as to the general utility of the ‘ Directives” as ' principles 
fundamental in the governance of the country’ and ‘ in making Laws . 

J take this opportunity of tendering my grateful thanks to Hon. Dr. Ambedkar, 
the architect of the Constitution, for contributing a Foreword to my work, 


Diamond Harbour THE AUTHOR 


November 1, 1950- | 
West BENGAL. 
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THE CONSTITUTION OF INDIA 


(26/h November, 1949. 
i lved to constitute 
PEOPLE OF INDIA having solemnly reso : ons 
baie India into a SOVEREIGN DEMOCRATIC RE- 
PUBLIC and to secure to all its citizens: 
JUSTICE, social, economic and political; : ; 
LIBERTY of thought, expression, belief’, faith and worship ; 
QUALITY of status and of opportunity ; 
and to promote among them ail 


FRATERNITY assuring the dignity of the individual and the unity of 
the Nation; 


IN OUR CONSTITUENT ASSEMBLY this twenty-sixth day of Novem- 
ber, 1949, do HEREBY ADOPT, ENACT AND GIVE ‘TU OURSELVES THIS 
CONSTITUTION. 


Preamble. 


PARTI. 
THE UNION anv ITs TERRITORY. 
Name and territory of 1. (1) India, that is Bharat, shall be a Union 
the Union, 


of States. 


(2) The States and the territories thereof shall be the States and their 
territories specified in Parts A, B and C of the First Schedule. 


(8) The territory of India shall comprise— 

(a) the territories of the States; 

(b) the territories specified in Part D of the First Schedule; and 
(c) such other territories as may be acquired. 


Admission or establish- 2. Parliament ma. 
ment of now States, or establish, new Sta 
tions as it thinks fit. 


'y by law admit into the Union, 

tes on such terms and vondi. 
Formation of new States 

and alteration of areits, ‘ 

boundaries or names of: 3. Parliament may by law— 

existing States, 

(a) form a new State by separation of territor 


uniting two or more States or parts of States or by w 


y from any State or by 
part of any State; 


niting any territory to a 


(b) increase the arca of any State; 
(c) diminish the area of any State; 

(d) alter the boundaries of any State; 
(e) alter the name of. any State: 


Provided that no Bill for the purpose shall be introduced in either 
House of I’arliament except on the recommendation of the President and unless, 
where the Proposal contained in the Bill affects the boundaries of any State or 
States specified in Part A or Part B of the First Schedule or the name or names 
of any such State or States, the views of the Legislature of the State or, as the 
case may be, of each of the States both with respect to the proposal to intro- 
auce the Bill and with respect to the provisions thereof have heen ascertained 
Uy the President. 
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4. (1) Any law referred to in article 2 or article 3 shall contain such 
Laws made under articles  PTOVisions for the amendment of the First Schedule 

2 and 3 to provide for the and the Fourth Schedule as may be unecessary to 
amendment of the First give effect to the provisions of the law and may also 
and ibs Seu eee contain such supplemental, incidental and _ conse- 
a ‘a aot oe eee quental provisions (including provisions as to rep- 
tts, See ee resentation in Parliament and in the Legislature or 


Legislatures of the State or States affected by suc 
law) as Parliament may deem necessary. y such 


(2) No such law as aforesaid shall be deemed to be a dm: f 
this Constitution for the purposes of article 368. eee ee 


PART II. 


CiTIZENSHIP. 


Citizenship at the com- 5. At the commencement of this Constitution, 
ee of the Const: avery person who has his domicile in the territory 
5 of India and— 


(a) who was born in the territory of India; or 

(b) either of whose parents was born in the territory of India; or 

(c) who has been ordinarily resident in the territory of India for not 
less than five years immediately preceding such commencement, 
shall be a citizen of India. 


6. Notwithstanding anything in article 5, a 

Rights of citizenship of person who has migrated to the territory of India 

certain persons who have from the territory now included in Pakistan shall be 

migrated to India from deemed to be a citizen of India at the commence- 
Pakistan. ment of this Constitution if— 


(a) he or either of his parents or any of his grand-parents was born 
in India as defined in the Government of India Act, 1935 (as originally enact- 
ed); and 

(b) (i) in the case where such person has so migrated before the nine- 
teenth day of July, 1948, he has been ordinarily resident in the territory of 
India since the date of his migration, or 

(ii) in the case where such person has so migrated on or after the nine- 
teenth day of July, 1948, he has been registered as a citizen of India by an 
officer appointed in that behalf by the Government of the Dominion of Indie 
on an application made by him therefor to such officer before the commence- 
ment of this Constitution in the form and manner prescribed by that Govern- 
ment: 

Provided that no person shall be so registered unless he has been resi 
dent in the territory of India for at least six months immediately preceding 
the date of his application. 

7. Notwithstanding anything in articles 5 and 6, a person who has 
after the first day of March, 1947, migrated fror: 
the territory of India to the territory now included 
in Pakistan shall not be deemed to be a citizen of 
India; 

Provided that nothing in this article shall apply to a person who, after 
having so migrated to the territory now included in Pakistan, has returned to 
the territory of India under a permit for resettlement or permanent retura 
issued by or under the authority of any law and every such person shall for 
the purposes of clause (b) of article 6 be deemed to have migrated to the 
territory of India after the nineteenth day of July, 1948. 


Rights of citizenship of 
certain migrants to Pakis 
tan. 


xv 
FunpaweNTAL Ricuts. 


E : thine i icle 5, any person who or either of 
8. Notwithstanding Oe Soe oe ae we Srandcparonts was 
Rights of citizenship of born in India as defined in the one at 
certain persons of Indian Jy gig Act, 1935 (as originally enacted), and who is 
eee. eming oat ordinarily residing in any country outside India as 
+20 so defined shall be deemed to be a citizen of we 
if he has been registered as a citizen of India by the al eae oF panei 
representative of India in the country where he is for the time: ne on ug 
on an application made by him therefor to such diplomatic or ie I = 
sentative, whether before or after the commencement of this Consti Me 
the form and manner prescribed by the Government of the Dominion of India 
or the Government of India. . : 
9. No person shall be a citizen of India by 
Persons voluntarily ac- virtue of article 5, or be deemed to be a citizen of 
denice Pinar J oe India by virtue of article 6 or article 8, if be has 
citiecna, ee voluntarily acquired the citizenship of any foreign 
State. ; 
10. Every person who is or is deemed to be a citizen of India under 
: -a., any of the foregoing provisions of this Part shell, 
ab ecu of the rights subject to the provisions of any law that may ba 
, made by Parliament, continue to be such citizen. 
11. Nothing in the foregoing provisions of this Part shall derogate from 
Parliament to regulate the power of Parliament to make any provision with 
the right of citizenship by respect to the acquisition and termination of eitizen- 
law. ship and all other matters relating to citizenship. 


PART III. 
FunpaMentaL Rants, 
General. 


12. In this Part, unless the context otherwise requires, ‘‘the State” 
ineludes the Government and Parliament of India 
and the Government and the Legislature of cach of 
the States and all local or other authorities withia 
the territory of India or under the control of the Government of India. 
13. (1) All laws in force in the territory of 
Laws inconsistent with India immediately before the commencement of this 
Ha a derogation of thy Constitution, in so far as they are inconsistent with 
uncameutal rights. the provisions of this Part, shall, to the extent of 
such inconsistency, be void. 
not make any law which takes aw 
rt and any law made in contrave: 


Definition. 


; (2) The State shall 
rights conferred by this Pa: 


shall, to the extent of the contravention, be void. 
(8) In this article, unless the context otherwise requires,— 
(a) “‘law’’ ineludes any Ordinance, order, bye-law, rule, regulation, 


hotification, custom or usage having in the territory of India the force of law ; 


(b) “laws in force” includes laws passed or made b 
other competent authority in if i Oe uyeeion 


this Constitution and not pri 


aw or an: i i i i i 
a fos part thereof may not be then in operation either at all or in parti- 


ay or abridges the 
ntion of this clause 


Right to Equality. 
14. The State shall not deny to any person equality before the law or the 
Equality before law. aa Protection of the laws within the territory of 


. 





s 
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Prohibiti: of iserimi- Sree aa 
ation “oh Bio ‘is ‘ batt 15. : (1) The State shall not discriminate against 
gion, race, caste, sex oF any citizen on grounds only of religion, race, caste, 
place of birth. sex, place of birth or any of them. : 


_ (2) No citizen shall, on grounds only of religion, race, caste, sex, place 
of birth or any of them, be subject to any disability, liability, restriction or 
condition with regard to— 


. (a) access to shops, public restaurants, hotels and places of public enter- 
tainment; or 


(6) the use of wells, tanks, bathing ghats, roads and places of public 
resort maintained wholly or partly out of State funds or dedicated to the use 
of the general public. 


. (3) Nothing in this article shall prevent the State from making any 
special provision for women and children. 


_ Equality of opportunity 16. (1) There shall be equality of opportunity 
in matters of publie em- for all citizens in matters relating to employment or 
ployment. appointment to any office under the State. 


(2) No citizen shall, on grounds only of religion, race, caste, sex, descent, 
place of birth, residence or any of them, be ineligible for, or discriminated 
against in respect of, any employment or office under the State. 


(3) Nothing in this article shall prevent Parliament from making any 
law prescribing, in regard to a class or classes of employment or appointment 


to an office under any State specified in the First Schedule or any local or other 


authority within its territory, and requirement as to residence within that State 
prior to such employment or appointment. 


(4) Nothing in this article shall prevent the State from making any pro- 
vision for the reservation of appointments or posts in favour of any backward 
class of citizens which, in the opinion of the State, js not adequately represented 
in the services under the State. 


(5) Nothing in this article shall affect the operation of any law which 
provides that the incumbent of an office in connection with the affairs of any 
religious or denominational institution or-any member of the governing body 
thereof shall be a person professing a particular religion or belonging to a 
particular denomination. * 

17. “Untouchability’’ is abolished and its prac- 

Abolition of Untouel:- tice in any form is forbidden. The enforcement of 

bility. any disability arising out of ‘‘Untouchability’’ shall 
be an offence punishable in accordance with law. 

. 18. (1) No title, not being a military or aca- 

Abolition of titles. demie distinction, shall be conferred by the State. 


(2) No citizen of India shall accept any title from any foreign State. 


(3) No person who is not a citizen of India shall, while he holds any 
office of profit or trust under the State, accept without the consent of the Presi- 
dent auy title from any foreign State. 

(4) No person holding any office of profit or trust under the State shall, 
without the consent of the President, accept any present, emolument, or office 
of any kind from or under any foreign State. 


Right to Freedom. 
Protection of certain 


rights regarding freedom 19. (1) All citizens shall have the right— 
of speech, etc. 
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(a) to freedom of speech and expression ; 

(b) to assemble peaceably and without arms; 

(c) to form associations or unions ; ; 

(d) to move freely throughout the territory of India ; ; 
(e) to reside and settle in any part of the territory of India; 
(f) to acquire, hold and dispose of property; and 


(g) to practise any profession, or to carry on any occupation, trade or 
business. 


ing i ffect the operation of 

(2) Nothing in sub-clause (a) of clause (1) shall a a 1 

any existing law in so far as it relates to. or prevent the State from making a y 

law relating to, libel, slander, defamation, contempt of court or any ma 35 

which offends against decency or morality or which undermines the security 
of, or tends to overthrow, the State. 


(8) Nothing in sub-clause (b) of the said clause shall affect the operation 
of any existing law in so far as it imposes, or prevent the State from making 
any law imposing, in the interests of public order, reasonable restrictions on 
the exercise of the right conferred by the said sub-clause. 


(4) Nothing in sub-clause (c) of the said clause shall affect the operation 
of any existing law in so far as it imposes, or prevent the State from making 
any law imposing, in the interests of public order or morality, reasonable restric- 
tions on the exercise of the right conferred by the said sub-clause. 


(5) Nothing in sub-clauses (d), (e) and (f) of the said clause shail 
affect the operation of any existing law in so far as it imposes, or prevent the 
State from making any law imposing, reasonable restrictions on the exercise of 
ary of the rights conferred by the said sub-clauses either in the interests of the 
general public or for the protection of the interests of any Scheduled Tribe. 


(6) Nothing in sub-clause (g) of the said clause shall affect the opera- 
ration of any existing law in so far as it imposes, or prevent the State from mak- 
ing any law imposing, in the interests of the general public, reasonable restric- 
tions on the exercise of the right conferred by the said sub-clause, and, in parti- 
cular, nothing in the said sub-clause shall affect the operation of any existing law 
in so far as it prescribes or empowers any authority to prescribe, or prevent the 
State from making any law prescribing or empowering any authority to pres- 
cribe, the professional or technical qualifications necessary for practising .any 
profession or carrying on any occupation, trade or business. 

20. (1) No person shall be convicted of any offence except for violation of 
Protection in respect of @ law in force at the time of the commission of the 
convietion for offences. act charged as an offence, nor be subjected to a 
gies penalty greater than that which might have been 
inflicted under the law in force at the time of the commission of the offence. 


(2) No person shall be prosecuted and punished for the same offence 
more than once. 


pie eee accused of any offence shall be compelled to be a witness 


; ‘ 21. No pers hall be deprived of his life or 
Protec f lif : No person shall be deprived of his life o 
personal ae a age personal liberty except according to procedure estab- 

lished by law. 


22, (1) No person who is arrested shall be detained in custody without 
oo against arrest being informed, as soon as may be, of the grounds for’ 
cases, ention in certain such arrest nor shall he be denied the right to con- 

Wkuthe a, sult, and to be defended by, a legal practitioner of 
his-choieg, ; 
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(2) Every person who is arrested and detained in ~ custody shall be 
produced before the nearest magistrate within a period of twenty-four hours 
of such arrest excluding the time necessary for the journey from the place of 
arrest to the court of the magistrate and no such person shall be detained in 
custody beyond the said period without the authority of a magistrate. 

(3) Nothing in clauses (1) and (2) shall apply— 

(a) to any person who for the time being is an enemy alien; or 

(b) to any person who is arrested or detaincd under any law providing 
for preventive detention. 

(4) No law providing for preventive detention shall authorise the de- 
tention of a person for a longer period than three months unless— 

(a) an Advisory Board consisting of persons who are, or have been. or 
are qualified to be appointed as, Judges of a High Court has reported before 
the expiration of the said period of three months that there is in its opinion 
sufficient cause for such detention: 

Provided that nothing in this sub-clause shall authorise the detention of 
any person beyond the maximum period prescribed by any law made by Parlia- 
ment under sub-clause (b) of clause (7); or 

(bh) such person is detained in accordance with the provisions of any 
law made by Parliament under sub-clauses (a) and (b) of clause (7). 


(5) When any person is detained in pursuance of an order made under 
any law providing for preventive detention, the authority making the order 
shall, as soon as may be, commnnieate to such person the grounds on which the 
order has been made and shall afford him the earliest opportunity of making 
a representation against the order. 


(6) Nothing in clause (5) shall require the authority making any such 
crder as is referred to in that clause to disclose facts which such authority con- 
siders to be against the public interest to disclose. 

(7) Parliament may by law prescribe— 

(a) the circumstances under which, and the class or classes of cases in 
which, a person may be detained for a period longer than three months under 
any law providing for preventive detention without obtaining the opinion of an 
Advisory Board in accordance with the provisions of sub-clause (a) of clause 
(4); 

(b) the maximum period for which any person may in anv class or 
classes of cases be detained under any law providing for preventive detention ; 
and if 

(c) the procedure to be followed by an Advisory Board in an inquiry 
under sub-clause (a) of clause (4). 


Right against Exploitation. 


23. (1) Traffic in human beings and beqar 
Prohibition of traffic 1» and other similar forms of forced labour are prohi- 
Iman beings and forced hited and any contravention of this provision shail 
labour: be an offence punishable in accordance with law. 
(2) Nothing in this article shall prevent the State from alas Tat 
yulsory service for public purposes, and in imposing such service the State a 
not make any discrimination on grounds only of religion, race, caste or class 
cr any of them. 
; 24. No child below th age of fourteen years 
Frohibition of cre, shall be employed to work in any factory or mine or 


f chillren in fucto- i ens 
vs ee. oc engaged in any other hazardous employment. 
, etc. 
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ne X Right to Freedom of Religion. 


25. (1) Subject to public order, morality and 
Freedom of conscience health and to the other provisions of this Part, all 
and free profession, prre-  hersons are equally entitled to freedom of conscience 
tice and propagation of and the right freely to profess, practise and propa- 
hes gate religion. ae 
(2) Nothing in this article shall affect the operation of any existing law 
or prevent the State from making any law— 


(a) regulating or restricting any economic, financial, political or other 
secular activity which may be associated with religious practice; 

(b) providing for social welfare and reform or the throwing open of 
Hindu religious institutions of a public character to all classes and sections of 


Hindus. 


Explanation I—-The wearing and earrying of kirpans shall be deemed 
to be included in the profession of the Sikh religion. 


Explanation II1.—In sub-clause (b) of clause (2), the reference to 
Hindus shall be construed as including a reference to persons professing the 
Sikh, Jaina or Buddhist religion, and the reference to Hindu religious insti- 
tutions shall be construed accordingly. 


26. Subject to public order, morality and 
Freedom to manage reli health, every religions denomination or any section 
gious affairs. thereof shall have the right— 
(a) to establish and maintain institutions for religions and charitable 
purposes ; 
(6) to manage its own affairs in matters of religion ; 
(c) to own and acquire movable and immovable property; and 
(d) to administer such property in accordance with law. 


27. No person shall be compelled to pay any 

Freefiom as to payment taxes. the proceeds of which are specifically appropri- 
of taxes for promotion ct ated in payment of expenses for the promotion or 
any particular religion. maintenance of any particular religion or religious 


denomination. 
Freclom as to attend- 


ance at relivious —instruc- 28. (1) No religions instruction shall be provid- 
= See bart ed in anv educational institution wholly maintained 
e ucational in- 
stitations out of State funds. 
., (2) Nothing in clause (1) shall apply to an educational institution 
which is administered by the State but has been established under any endow- 


ment or trust which requires that religious instruction shall be imparted in 
such institution. 


(8) No person attending any educational institution reengnised by the 
State or receiving aid out of State funds shall be required to take part in any 


Cultural and Educational Rights. 


_, 29. (1) Any section of the citizens residing in the territory of India or 
wan retgetion of interests of | any part thereof having a distinct language; script 
as or culture of its own shall have the right to con- 
Serve the same. : ae we se tle 
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: (2) No citizen shall be denicd admission into any educational institn- 
tion maintained by the State or receiving aid out of State funds on grounds 
only of religion, race, caste, language or any of them. m 

Right of minoritics to 30. 
establish and administer 
educational institutions. 


. (1) All minorities, whether based on reli- 
gion or language, shall have the right to establish and 
administer educational institutions of their choice. 

ne (2) The State shall not, in granting aid to educational institutions, dis- 
eriminate against any educational institution on the ground that it is under 
the management of a minority, whether based on religion or language. 

Right to Property. 

Compulsory —_aequisition 31. (1) No nerson shall be deprived of his pro- 
of property. perty save by authority of law. 

(2) No property, movable or immovable, including any interest in. or 
in any company owning, any eommercial or industrial undertaking, shall be 
taken possession of or aeqnired for public purnoses under any law author. 
ising the taking of such possession or such acquisition. unless the law provides 
for compensation for the property taken possession of or acquired and either 
fixes the amount of the compensation, or specifics the princinles on which, and 
the manner in which, the compensation is to be determined and given. 

(3) No such law as is referred to in clanse (2) made by the Legislature 
of a State shall have effect unless such law, having been reserved for the consi- 
deration of the President, has received his assent. 

(4) Tf any Bill pending at the commencement of this Constitution in 
the Legislature of a State has. after it has been passed by such Legislature, 
been reserved for the consideration of the President and has received his assent, 
then. notwithstanding anvthing in this Constitution. the law so assented to 
shal) not be called in question in any court on the ground that it contravenes 
the provisions of clause (2). 

(5) Nothing in clause (2) shall affeet— 

(a) the provisions of any existing law other than a law to which the pro- 
visions of clause (6) apply. or 

(b) the provisions of any law which the State may hereafter make—- 

(i) for the purpose of imposing or levving any tax or nenalty. or 

(ii) for the promotion of public health or the prevention of danger to 
life or property. or ; 

(iii) in pursuance of any agreement entered into between the Govern- 
mont of the Dominion of India or the Government of India and the Government 
of any other countrv. or otherwise, with respect to property declared by law 
to be evacuce property. 

(6) Any law of the State enacted not more than eighteen months hefore 
{he commencement of this Constitution may within three months from such 
commencement be submitted ta the President for his certification ; and there- 
upon, if the President by public notification so certifies, it shall not be called 
jn auestion in any court on the ground that it contravenes the provisions of 
clause (2) of this article or has contravened the nrovisions of sub-section (2) 
of section 299 of the Government of India Act, 1935. 


Right to Constitutional Remedies. 


j 2. (1) The right to move the Supreme Conrt 
f snforer- 32. t 

pat ae eae centerte) by appropriate nroceedings for the enforcement of the 

by this Part. rights conferred by this Part is guaranteed. 


(2) The Supreme Court shall have power to issue directions or orders 
or writs, including writs in the nature of habeas corpus, mandamus, prohi- 


bition, quo warranto and certiorari, whichever may be appropriate, for the 
enforcement of any of the rights conferred by this Part. 
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ithout prejudice to the powers conferred on the Supreme Court 
by ps ne oa (2). Parliament may by law empower any other court to 
exercise within the local limits of its jurisdiction all or any of the powers 
exercisable by the Supreme Court under clause (2). 
(4) The right guaranteed by this article shall not be suspended except 
as otherwise provided for by this Constitution. 


88. Parliament may by law determine to what extent any of the rights 
“eonferred by this Part shall, in their application to 

Power ta Parliament tthe members of the Armed Forces or the Forces 
manilfy ~ nee pete charged with the maintenance of public order, be 
application to Forces. restricted or abrogated so as to ensnre the proper 


discharge of their duties and the maintenance of 
discipline among them. 


34. Notwithstanding anything in the foregoing provisions of this Part, 
Parliament may bv law indemnify any person in the 
Restriction on riehts eon- service of the Union or of a State or any other 
Sorted by this Part while ferson in respect of any act done bv him in eonnec- 
mareal Jaw is: in force: in tion with the maintenance or restoration of order 
any area. 7 vars 7 7 
Im anv area within the territory of India where mar- 
validate any sentence passed, punishment inflicted, 
r act done under martial law in such area. 


tial law was in force or 
forfeiture ordered or othe 
Lecislation to give offect 


tn the provisions” of - this 35. Notwithstanding anything in this Consti- 
Part, tution,— 


(a) Parliament shall have, and the Legislature of a State shall not have, 
power to make laws— 

(i) with resnect to any of the matters which under clause (3) of article 
16, clause (3) of article 32, article 33 and article 34 may be provided for by 
law made by parliament; and 

(ii) for preseribing punishment for those acts which are declared to be 
offences under this Part; 


_and T’arliament shall, as soon as may be after the commencement of this 
Constitution, make laws 


¢ for prescribing punishment for the acts referred to 
in sub-clause (i7) ; 


: 2) any law in force immediately before the commencement of this 
Constitution in the territory of 


x India with resnect to any of the matters refer- 

red to in sub-clause (7) of clause (a) or providing for punishment for any act 

referred to in sub-clause (it) of that clause shall, subject to the terms thereof 

and to any adaptations and modifications that may be made therein under arti- 

oe a? continue in force until altered or repealed or amended by Parlia- 
nt. 


Explanation—In this article, the expression “law j ne 
Same meaning as in article 372. : eer anna 


PART IV. 


Dineotive Prmciries or STaTE Pottcy. 


a : 36. In this Part, unless the context otherwise 
Definition, requires, ‘‘the State’? 


Pan ti. has the same meaning as in 


87. The’ provisions contained in this Part shall 
Avplicati f the prin. Court, but the, principles therein laid down are 
ciples contained in this Nevertheless fundamental in the governance of the 
Part, country and it shall be the duty of the State to 
apply these principles in making laws, 


not enforceable by any 


R 





xxii 


State to seeure a socia) 
order for the promotion 
of welfare of the people. 


Certain principles of ne 
liey to be followed by the 
State. 
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38. The State shall strive to promote the wel- 
fare of the people by securing and protecting as 
effectively as it may a social order in which justice 
social, economie and political, shall inform all the 
institutions of the national life. 


: 39. The State shall, in particular, direct its 
policy towards seeuring— 


(2) that the citizens, me r i 
asatecnane at Ivelbiod: n and women equally, have the right to an ade- 
: (b) that the ownership and control of the material resources of the com- 
munity are so distributed as best to subserve the common good ; 
(c) that the operation of the economie system does not result in the 
concentration of wealth and means of production to the common detriment; 
(d) that there is equal pay for equal work for both men and women; 
(c) that the health and strength of workers, men and women. and the 
tender age of children are not abused and that citizens are not forced by eco- 
nomic neeessity to enter avocations unsuited to their age or strength ; : 
‘ (f) that childhood and yonth are protected against exploitation aud 
against moral and material abandonment. 


Organisation of village 


panehayats, 


Picht to work. to eduen- 
tion and to public assist- 
anee in certain cases. 


Provision for just and 
humane conditions of work 


and maternity relief. 


43. 


wage, cte., for 


Living 
workers. 


standard of life 
tunities and. in nar 


tries on an individual or ¢co-oper 


Tpitorm civil code for 
the eitizens. 

Provision for free ound 
compulsory education for 


children. 


Promotion of education 
and cconomic interests of 
Scheduled Castes, Schedule 
Tribes and other weaker 
ecctions. 


The State shall endeavour to secure, by 


and full eniovment of leisure 
ticular, the State shall ende 


40. The State shall take steps to organise vil- 
lage panchavats and endow them with sueh powers 
and authority as mav be neeessary to enable them to 
function as units of self-government. 


41, The State shall, within the limits of its 
economic eapacity and develonment, make effective 
provision for securing the right to work, to eduea- 
tion and to public assistance in eases of unemploy- 
ment. old ace, sickness and disablement, and in 
other eases of undeserved want. 

42. The State shall make provision for secnt: 
ing just and humane conditions of work and for 
maternity relief. 
suitable legislation or econo- 
mie organisation or in anv other way, to all 
workers, aorieultural industrial or otherwise. work, 


a livine ware canditions of work ensuring a decent 
and social and cultural onnor- 


avour to promote cottage indus- 


ative basis in rural areas. 


The State shall endeavour to seenre for 


44. 
civil code throughout the 


the citizens a uniform 
territory of India. 

45. The State shall endeavour to provide, 
within a period of ten years from the commence- 
ment of this Constitution, for free and compulsory 
edueation for all children until they complete the 
age of fourteen years. 

46. The State shall promote with special care 
the educational and economic interests of the weaker 
sections of the people, and. in particular. of — the 
Scheduled Castes and the Scheduled Tribes, and 
shall protect them from social injustice and all forms 
of exploitation. 


Duty of the State to 
raise the level of nutrition 
and the standard of living 


ad to improve public 
health. 
Organisation of  agri- 


evlt»re and animal hus- 


handry. 


Protection of monumenrs 
and places and objects of 
national importance. 


Separation of judiciary 
from executive. 


Promotion of internatio- 
nal peace and security. 
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47. The State shall regard the raising of the 
level of nutrition and the standard of living of its 
people and the improvement of public . health as 
among its primary duties and, in particular, the 
State shal! endeavour to bring about prohibition of 
the consumption exeept for medicinal purposes of 
intoxicating drinks and of drugs which are inju 
rious to health. 


48. The State shall endeavour to organise agri- 
culture and animal husbandry on modern = and 
scientific lines and shall, in particular, take steps 
for preserving and improving the breeds, and pro- 
hibiting the slaughter. of cows and calves and other 
milch and draught cattle. 


49. It shall be the obligation of the State to 
protect every monument or place or object of artis- 
tie or historie interest, declared by Parliament by 
law fo be of national importance, from spoliation, 
disfigurement, destruction, removal, disposal or ex- 
port as the case may be. 


50. The State shall take steps to separate the 
judiciary from the executive in the public services of 
the State. 


51. The State shall endeavour to— 


(a) promote international peace and security ; 
(6) maintain just and honourable relations between nations ; 


_ (c) foster resnect for international law and treaty obligations in the 
dealings of organised peoples with one another; and 


(d) encourage settlement of international disputes by arbitration. 


PART V. 


Tue Union. 
Chapter I—The Executive. 


The President and Vice-President. 


The President of India. 


$2. There shall be a President of India. 


53. (1) The executive power of the Union shall be vested in the Presi- 


Executive power of the 
nion. 


(2) Without prejudice to the 
supreme command of the Defence F 


dent and shall be exercised by him either directly 


’ or through officers subordinate to him in aceordance 


with this Constitution. 


generality of the foregoing provision, the 
orces of the Union shall be vested in the 


President and the exercise thereof shall be regulated by law. 
(3) Nothing in this article shall— 


(a) be deemed to transfer to the President an 
any existing law on the Government of any State or 
7 (b) prevent Parliamen 
ties other than: the President. 


Election of President. 





y functions conferred by 
other authority; or 


t from conferring by law functions on authori- 


54. The President shall be elected by the mem. 


bers of an electoral coll isti — 
(a) the elected members of i? Pavilament eae 


(d) the elected members of 


both Houses of Parliament; and 
the Legislative Assemblies of the States. 
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Manner of election of _.59. (1) As far as practicable, there shall be 
pes oo 
ates at the election of the President. 

(2) For the purposes of securing such uniformi 
F § gs ity am 
ae se as well as parity between the States as a whole and the Whion the 
nS ee sace aos no dale and of the Legislative 
As J is entitled to cast at suc ti i 
sn the folie wine aur uch election shall be determined 
eee (a) every elected member of the Legislative Assembly of a State shall 
have a many votes as there are multiples of one thousand in the quotient ob- 
ained by dividing the population of the State by the total number of the 
elected members of the Assembly; , 

; (b) if, after taking the said multiples of one thousand, the remainder 
is not less than five hundred, then the vote of each member referred to in sub- 
clause (a2) shall be further increased by one; 

(c) each elected member of either House of Parliament shall have such 
number of votes as may be obtained bv dividing the total number of votes 
assiened to the members of the Legislative Assemblies of the States under sub- 
clauses (a) and (b) by the total number of the elected members of both Flouses 
of Parliament, fractions exceeding one-half being counted as one and other 
fractions being disregarded. 

(3) The election of the President shall be held in accordance with the 
system of proportional representation by means of the single transferable vote 
and the voting at such election shall be by secret ballot. 

Erplanation.—In this article, the expression ‘‘population’’ means the 
population as ascertained at the last preceding census of which the relevant 
figures have been published. 

n hen Bisel 56. (1) The President shall hold office for a 
dante of office of Presi: term of five years from the date on which he enters 
we upon his office: 

Provided that— 

(a) the President may, by writing under his hand addressed to the 
Vice-President, resign his office; 

(b) the President may, for violation of the Constitution, be removed 
from office by impeachment in the manner provided in article 61; 

(c) the President shall. notwithstanding the expiration of his term, 
continue to hold office until his successor enters upon his office. 

(2) Any resignation addressed to the Vice-President under clause (a) 
of the proviso to clause (1) shall forthwith be communicated by him to the 
Speaker of the House of the People. 

57. A person who holds, or who has held, 
Eligibility for —re-elee- office as President shall, subject to the other provi- 
tion. sions of this Constitution, be eligible for re-election 
to that office. 
Qualifications for clee- 58. (1) No person shall be eligible for elec- 
tion as Presi¢lent. tion as President unless he— 

(a) is a citizen of India, 

(b) has completed the age of thirty-five years, and 

(c) is qualified for election as a member of the House of the People. 

(2) A person shall not be eligible for election as President if he holds 
any office of profit under the Government of India or the Government of any 
State or under any local or other authority subject to the control of any of the 


said Governments. 
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Explanation.—For the purposes of this article, a person shall not be 
deemed to hold any office of profit by reason only that he is the President. ox 
Vice-President of the Union or the Governor or Rajpramukh or Uparajpra 
mukh of any State or is a Minister either for the Union or for any State. 

59. (1) The President shall not be a member of either TIouse of Parlia- 
ment or of a House of the Legislature of any State, 
and if a member of either House of Parliament or 
of a House of the Legislature of any State be elected 
President, he shall be deemed to have vacated h s seat m that House on the date 
on which he enters upon his office as President. 

(2) The President shall not hold any other office of profit. 

(3) The President shall be entitled without payment of rent to the use 
of his official residences and shall be also entitled to such emoluments, allow- 
anees and privileges as may be determined by Parliament by law and, until 
provision in that behalf is so made, such emoluments, allowances and privi- 
leges as are specified in the Second Schedule. 

(4) The emoluments and allowances of the President shall not be 
diminished during his term of office, 

60. Every President and every person acting as President or discharging 

: _. the functions of the President shall, before entering 

ac bk a rmation Y upon his office, make and subscribe in the presence 

. of the Chief Justice of India or, in his absence, the 

seniormost Judge of the Supreme Court available, an oath or affirmation in the 
following form, that is to say— 


As Be aak swear in the name of God 


Conditions of President’s 
office. 


solemnly affirm 

that I will faithfully execute the office of President (or discharge the 
functions of the-President) of India and will to the best of my ability preserve, 
protect and defend the Constitution and the law and that I will devote mysel? 
to the service and well-being of the people of India.’’ ; 


. 61. (1) When a President is to be im hed 
aii , : 1. resid. peache 
tacit, OF the Pea for violation of the Constitution, the charge shall be 

preferred by either House of Parliament. 
(2) No such charge shall be preferred unless— 


(a) the proposal to prefer such charge is contained in a resolution which 
has been moved after at least fourteen days’ notice in writing signed by not 


less than one-fourth of the total number of memb 
5 e-£¢ : ers of the Ilous 
given of their intention to move the resolution, and eyereee 


; (b) such resolution has been passed by jorit 
thirds of the total membership of the House.” See ee ee Ne, 
(3) When a char 


ment, the other House shall investi 


(4) If as a result of the investigati yr ion i j 
. E gation a resolution is passed by a majo- 
ie ira not less than two-thirds of the total membership of the House by which 
: arge was investigated or caused to be investigated, declaring that the 
charge preferred again : rT i 


st the Presi i ; 
have the effect of semevi esident has been sustained, such resolution shal! 


’ ving the President f i 
which the resolution is so ‘passed. Coan SHER RD a Sa caat a 


re oe in holding — elee- 
ion to fill i 

‘office of Prosident and the 62. (1) An election to fill a v. 
term of office of peraoa the expiration of the term of office 


elected to fill casual ya- be comple 
cancy, 


acancy caused by 
; of President shall 
ted before the expiration of the term. 
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(2) An election to fill a vacaney in the office of President occurring 
by reason of his death, resignation or removal, or otherwise shall be held as soun 
us possible after, and in no case later than six months from, the date of occur- 
rence of the vacancy ; and the person elected to fill the vacancy shall, subject 
to the provisions of article 56, be entitled to hold office for the full term of five 
years from the date on which he enters upon his office. 

Inds Mige Reeaiselt 63. There shall be a Vice-President of India. 

The Vice-President to be 64. The Vice-President shall be ez-officiv 

St ke oe of tie Chairman of the Council of States and shall not hold 
o any other office of profit: 


| Provided that during any period when the Vice-President acts as Presi- 
dent or discharges the functions of the President under article 65, he shall not 
perform the duties of the office of Chairman of the Council of States and shail 
not be entitled to any salary or allowance payable to the Chairman of the 
Council of States under article 97. 
. . 65. (1) In the event of the occurrence of any 
ane Vice-President to act — yacancy in the office of the President by reason of 
uonn tae Mere his death, resignation or removal, or otherwise, the 
casual vacancies in the Vice-President shall act as President until the date 
office, or during the ab- on which a new President elveted in accordance with 
sence of President. the provisions of this Chapter to fill such vacancy 
enters upon his office. 

(2) When the President is unable to discharge his functions owing to 
absence, illness or any other cause, the Vice-President shall discharge his func- 
tions until the date on which the President resumes his duties. 

(3) The Vice-President shall, during, and in respect of, the period while 
he is so acting as, or discharging the functions of, President, have all the powers 
and immunities of the President and be entitled to such emoluments, allow- 
ances and privileges as may be determined by Parliament by law and, until 
provision in that behalf is so made, such emoluments, allowances and privileges 
as are specified in the Second Schedule. 

66. (1) The Vice-President shall be elected by the members of both 

Houses of Parliament assembled at a joint meeting 

Election of Vice-Presi- jn accordance with the system of proportional repre- 

dent. sentation by means of the single transferable vote 
aud the voting at such election shall be by secret ballot. ) : 

(2) The Vice-President shall not be a member of either TIouse of Parlia- 
ment or of a louse of the Legislature of any State, and if a ne uC 
House of Parliament or of a Iouse of the Legislature of any a 3 clecte 
Vice-President, he shall be deemed to have vacated his seat in t at Mouse on 
the date on which he enters upon his office as Vice-President. ; ; 

(3) No person shall be eligible for election as Vice-President unless 
ze (a) is a citizen of India; . 

(b) has completed the age of thirty-five years; and ; 

(c) is qualified for election as a member of the Council of States. i 

(4) A person shall not be eligible for election as Vice-President if he 
holds any office of profit under the Government of India or the See 
of any State or under any local or other authority subject to the control of any 


of the said Governments. 


Explanation —For the purposes of this article, a person shall not be 


’ he is the President or 

med to hold any office of profit by reason only that ; } 

Sice President of the Union or the Governor or Rajpramukh or Uparajpramuka 
of any State or is a Maivaster either for the Union or for any State. 
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67. The Vice-President shall hold office for a 
Term of office of Vice- term of five years from the date on which he enters 
President. upon his office : 


Provided that— 

(a) a Vice-President may, by writing under his hand addressed to the 
President, resign his office; 

(b) a Vice-President may be removed from his office by a resolution 
of the Council of States passed by a majority of all the then members of the 
Council and agreed to by the Ilouse of the People; but no resolution for the 
purpose of this clause shall be moved unless at least fourteen days’ notive has 
been given of the intention to move the resolution; 

(c) a Vice-President shall, notwithstanding the expiration of his term, 
continue to hold office until his successor enters upon his office. 

‘arte au we ae 68. (1) An election to fill a vacaney caused by 
office of Vice-President ad the expiration of the term of office of Vice-Vresi- 
the term of office of per dent shall be completed before the expiration of the 
son elected to fill casual term, 

vacancy. 

(2) An election to fill a vacancy in the office of Vice-President oceur- 
ring by reason of his death, resignation or removal, or otherwise shall be held 
as soon as possible after the occurrence of the vacancy, and the person elected 
to fill the vacancy shall, subject to the provisions of article 67, be entitled to 
hold office for the full term of five years from the date on which he enters upon 
his office. 

69. Every Vice-President shall before entering upon his office, make and 
; subseribe before the President, or some person 
ea e steation by appointed in that behalf by him, an oath or attirma- 
6 Sace:e resident tion in the following form, that is to say— 
swear in the name of God ~ 
“T., A.B. do Le ae aE 
solemnly affirm 
that I will bear true faith and allegiance to the Constitution of India as by law 
established and that I will faithfully discharge the duty upon which 1 am 
about to enter.’’ 


Discharge of  Presi- _ 10. Parliament may make such provision as it 
dent’s functions in ot'cr thinks fit for the discharge of the functions of the 


contingencies. President in any contingency not provided for in tis 
Chapter. 
Matters relating to or 71. (1) All doubts and disputes arising out 


connected with the election of or in connection with the election of a Presi i 
v i : 2 esident 
Paine or Vice- or Vice-President shall be inquired into and decided 
by the Supreme Court whose decision shall be final. 


may be, on or before the date of the decision of tl 
invalidated by reason of that declaration. Eyre rae Sine emote 


(3) Subject to the provisions of this Constituti i 
. onstitut: P. 
law regulate any matter relating to or conne Mike deco et a bee 


dent or Vice Poa cted with the election of a Presi- 
Petia of President to 72. (1) The President shall have the power to 


t \pard ‘ i i 
meee pie > eee = grant pardons, reprieves, respites or remissions of 
Sentences in certain cares punishment orto suspend, remit or commute the 


sentence of any person convicted of: any offence— 
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(a) in all cases where the punishment or sentence is by a Court Martial: 
: (b) in all cases where the punishment or sentence is for an offence 
Sa any law relating to a matter to which the executive power of the Union 
extends ; : 


(c) in all cases where the sentence is a sentence of death. 

(2) Nothing in sub-clause (a) of clause (1) shall affect the power con- 
ferred by law on any officer of the Armed Forces of the Union to suspend, 
remut or commute a sentence passed by a Court Martial. 


(3). Nothing in sub-clause (c) of clause (1) shall affect the power to sus- 
pend, remit or commute a sentence of death exercisable by the Governor or 
Rajpramukh of a State under any law for the time being in force. 


mab wnmeneras 73. (1) Subject to the provisions of this Con- 
exe! e Om i i iv Ini she 
wer of the Union. ee the executive power of the Union shall 


(a) to the matters with respect to which Parliament has power to make 
laws; and 

(b) to the exercise of such rights, authority and jurisdiction as are 
exercisable by the Government of India by virtue of any treaty or agree- 
ment: 

Provided that the executive power referred to in sub-clause (a) shall 
not, save as expressly provided in this Constitution or in any law made by 
Parliament, extend in any State specified in Part A or Part B of the First 
Schedule to matters with respect to which the Legislature of the State has 
also power to make laws. 

(2) Until otherwise provided by Parliament, a State and any officer or 
authority of a State may, notwithstanding anything in this article, continue 
4o exercise in matters with respect to which Parliament has power to make 
laws for that State such executive power or functions as the State or officer or 
authority thereof could exercise immediately before the commencement of this 
Constitution. 


Council of Ministers. 


74. (1) There shall be a Council of Ministers 
Council of Ministers to with the Prime Minister at the head to aid and advise 
aid and advice President. the President in the exercise of his functions. 
(2) The question whether any, and if so what, advice was tendered by 
Ministers to the President shall not be inquired into in any court. 


75. (1) The Prime Minister shall be appoin: 

isi es tw ted by the President and the other Ministers shall be 

ua ‘ Papauited by the President on the advice of the Prime 
Minister. 

(2) The Ministers shall hold office during the pleasure of the President. 

(3) The Council of Ministers shall be collectively responsible to the 
House of the People. 

(4) Before a Minister enters upon his office, the President shall admi- 
nister to him the oaths of office and of secrecy according to the forms set out 
for the purpose in the Third Schedule. 

(5) A Minister who for any period of six consecutive months is not a 
member of either House of Parliament shall at the expiration of that period 
cease to be a Minister. 

(6) The salaries and alowances of Ministers shall be such as Parlia- 
ment may from time to time by law determine and, until Parliament so deter- 
mines, shall be as specified in the Second Schedule. 
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The Attorney-General for India. 


76. (1) The President shall appoint a person 
who is qualified to be appointed a Judge of the 
Supreme Court to be Attorney-General for Indis. 

(2) It shall be the duty of the Attorney-General to give advice to the 
Government of India upon such legal matters, and to perform such other dutics 
of a legal character, as may from time to time be referred or assigned to him 
by the President, and to discharge the functions conferred on him by or under 
this Constitution or any other law for the time being in force. 

(3) In the performance of his duties the Attorney-General shall have 
vight of audience in all courts in the territory of India. 

(4) The Attorney-General shall hold office during the pleasure of the 
President, and shall receive such remuneration as the President may deter- 
mine. 


Attorney-General for 
India. 


Conduct of Government Business. 

77. (1) All executive action of the Government 
of India shall be expressed to be taken in the name of 
the President. 

(2) Orders and other instruments made and executed in the name of 
the President shall be authenticated in such manner as may be specified in 
rules to be made by the President, and the validity of an order or instrument 
which is so authenticated shall not be called in question on the ground that it 
is not an order or instrument made or executed by the President. 

(3) The President shall make rules for the more convenient transac- 
tion of the business of the Government of India, and ‘for the allocation among 
Ministers of the said business. 

Duties of Prime Minis- 
ing ab ornate a 78. It shall be the duty of the Prime Minister— 
President, ete. 


_ , (a) to communicate to the President all decisions of the Council of 
Ministers relating to the administration of the affairs of the Union and pro- 
posals for legislation ; . 

_ (b) to furnish such information relating to the administration of the 
— of the Union and proposals for legislation as the President may call for; 
an 


Conduet of business of 
the Government of India. 


Ac) if the President so requires, to submit for. the consideration of the 
Council of Ministers any matter on which a decision has been taken by a 
Minister but which has not been considered by the Council, 





CHAPTER II.—Parliament. 
General. : 
79. There shall be a Parliament for the Union which shall consist of the 
Constitution of Parlia- President and two Houses to be known respectively 
ent, 


as the Council of States and the House of the 
people. 


m 


Composition of the Coun- - 
cil of States. 80. (1) The Council of States shall consist of — 


... (4) twelve members to be nominate: 
‘With the provisions of clause (3); and, 


Bata (6) not more than two :hundred and thirty-eight representatives of the 


d by. the President in accordance 


c 
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(2) The allocation of seats in the Council of States to be filled by repre- 
sentatives of the States shall be in accordance with the provisions in that be- 
half contained in the Fourth Schedule. 


(3) The members to be nominated by the President under sub-clause 
(a) of clause (1) shall consist of persons having special knowledge or practi- 
cal experience in respect of such matters as the following, namely :— 
Literature, science, art and social service. 


(4) The representatives of each State specified in Part A or Part B 
of the First Schedule in the Council of States shall be elected by the elected 
members of the Legislative Assembly of the State in accordance with the 
pata of proportional representation by means of the single transferable 
vote. 

(5) The representatives of the States specified in Part C of the First 
Schedule in the Council of States shall be chosen in such manner as Parlia- 
ment may by law prescribe. 


81. (1) (a) Subject to the provisions of clause 

Composition of the House (2) and of articles 82 and 331, the House of the 

of the People. People shall consist of not more than five hundred 

members directly elected by the voters in the States. 

(b) For the purpose of sub-clause (a), the States shall be divided, 

grouped or formed into territorial constituencies and the number of members 

to be allotted to each such constituency shall be so determined as to ensure 

that there shall be not less than one member for every 750,000 of the popula- 
tion and not more than one member for every 500,000 of the population. 


(c) The ratio between the number of members allotted to each territo- 
rial constituency and the population of that constituency as ascertained at the 
last preceding census of which the relevant figures have been published shall, 
so far as practicable, be the same throughout the territory of India. 

(2) The representation in the House of the People of the territories 
comprised within the territory of India but not included within any State 
shall be such as Parliament may by law provide. 

(3) Upon the completion of each census, the representation of the several 
territorial constituencies in the House of the People shall be readjusted by 
such authority, in such manner and with effect from such date as Parliament 
may by law determine: 

Provided that such readjustment shall not affect representation in the 
House-of the People until the dissolution of the then existing House. 


82. Notwithstanding anything in clause (1) of article 81, Parliament 

may by law provide for the representation in the 

Special provision as to House of the People of any State specified in Part 

representation of States in . Q of the First Schedule or of any territories com- 

ra ea ore prised within the territory of India but not included 

wae 4 within any State on a basis or in a manner other 

than that provided in that clause. 

83. (1) The Council of States shall not be subject to dissolution, but 

as nearly as possible one-third of the members there- 

Duration of Houses of of shall retire as soon as may be on the expiration of 

Parliament. every second year in accordanee with the provisions 
made in that behalf by Parliament by law. 

(2) The House of the People, unless sooner dissolved, shall continue for 

five years from the date appointed for its first meeting and no longer and the 

expiration of the said period of five years shall operate as a dissolution of the 


House: 
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i the said period may, while a Proclamation of Emergency 
is in aa fade + Parliament by law for a period ane 
one year at a time and not extending in any case beyond a period of six mon 
after the Proclamation has ceased to operate. 

Qualification for mem- 84. <A person shall not be qualified to be cho- 

bership of Parliameut. sen to fill a seat in Parliament unless he— 

(a) is a citizen of India; ; 

(b) is, in the case of a seat in the Council of States, not less than thirty 
years of age and, in the case of a seat in the Houses of the People, not less than 
twenty-five years of age; and ; , 

(c) possesses such other qualifications as may be prescribed in that be- 
half by or under any law made by Parliament. 


85. (1) The Houses of Parliament shall re 
i i i an 
Sessions of Parliament Summoned to meet twice at least in every year, 
arorcnation and dissol:- six months shall not intervene between their last 
tion. sitting in one session and the date appointed for 
their first sitting in the next session. 


(2) Subject to the provisions of clause (1), the President may from 


time to time— 


(a) summon the Houses or either House to meet at such time and place 
as he thinks fit; 


(6) prorogue the Houses; 
(c) dissolve the House of the People. 


; . 86. (1) The President may address either 
Right of President to ad- > 
ficzes: and ahd tooses us House of Parliament or both Houses assembled to- 
to Houses. gether, and for that purpose require the attendance 
of members. 


(2) The President may send messages to either House of Parliament, 
whether with res; 


respect to a Bill then pending in Parliament or otherwise, and 
a House to which any message is so sent shall with al] convenient despatch con. 
sider any matter required by the message to be taken into consideration, 
87. (1) At the commencement of every session 
Special address by ths the President shall address both Houses of Parlia- 
President at the com Ment assembled together and inform Parliament of 
mencement of every session. the causes of its summons. 


(2) Provision shall be made by the rules regulatin [ 
; : g the procedure of 
either House for the allotment of time for discussion of the wiser referred 
to in such address and for the precedence of such discussion over other busi- 
ness of the House. 


88. Every merit aoe Rag Attorney-General of India shall have 
. a € right to speak in, and otherwise to tak 
Rights of Minist : ; ai ernie: 
ina eGeeat ae = 2 the proceedings of, either House, any joint sit- 
pects Houses nut aa Hy bape gtk any committee of Parlia- 
: : ment of which he may be named a member, but shall 
not by virtue of this article be entitled to vote. : 
Officers of Parliament. 
The Qhairman and De- . 
puty Chairman of the Coun. 89. (1) The Vice-President of India shall be 
wil of States. ex-officio Chairman of the Council of States. 
. (2) The Couneil of States shall, as soon as may b E 
P a : y be, choose a member of 
the Council to be Deputy Chairman thereof and, so often as the office of Deputy 


airman becomes vacant, the Council shall choos “ber 
Dawe Gea rae e another member to be 
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Vacation and resignation 
GE and Seutovall from, ths 90. A member holding office as Deputy Chair- 


office of Deputy Chairman. Man of the Council of States— 


(a) shall vacate his office if he ceases to be a member of the Council; 

(b) may at any time, by writing under his hand addressed to the Chair- 
man, resign his office; and 

(c) may be Temoved from his office by a resolution of the Council 
passed by a majority of all the then members of the Council: 

Provided that no resolution for the purpose of clause (c) shall be moved 
unless at least fourteen days’ notice has been given of the intention to move 
the resolution. 

91. (1) While the office of Chairman is vacant, or during any period 

eae Sao when the Vice-President is acting as, or discharg- 

Gudenes ae oUes oe ing the functions of, President, the duties of the office 

to perform the duties of shall be performed by the Deputy Chairman, or, if 

the office of, or to act as, the office of Deputy Chairman is also vacant, by such 

Chairman. member of the Council of States as the President 
may appoint for the purpose. 

(2) During the absence of the Chairman from any sitting of the Coun- 
cil of States the Deputy Chairman, or, if he is also absent, such person as may 
be determined by the rules of procedure of the Council, or, if no such person 
is present, such other person as may be determined by the Council, shall act as 
Chairman. 

92. (1) At any sitting of the Council of States, while any resolution 

for the removal of the Vice-President from his office 

The Chairman or the js under consideration, the Chairman, or while any 
a ES idin resolution for the removal of the Deputy Chairman 
Pr his ramoval from office trom his office is under consideration, the Deputy 
is under consideration. Chairman, shall not, though he is present, preside, 
and the provisions of eae (2) Ne — oe 

ly in relation to ever, such sitting as they apply in relation to_a sitting 
thane @hich the Chaivinan, or, as the case may be, the Deputy Chairman, 
is absent. . : : 

(2) The Chairman shall have the right to speak in, and otherwise to 
take part in the proceedings of, the Council of States while any resolution for 
the removal of the Vice-President from his office is under consideration in the 
Council, but, notwithstanding anything in article 100, shall not be entitled to 
yote at all on such resolution or on any other matter during such proceedings 

¢ he People shall, as soon as may be, choose two 

ot SS - Seabee of the "House to be respectively Speaker 
The Speaker and Deputy and Deputy Speaker thereof and, so often as the 
Speaker of the House °f office of Speaker or Deputy Speaker becomes vacant, 


the, Benble: the House shall choose another member to be Speaker 
or Deputy Speaker, as the case may be. 

: conati 
se ak feo the 94. A member holding office as Speaker or 


offices of Speaker and Deputy Speaker of the House of the People— 


Deputy Speaker. 
(a) shall vacat 


the People; ; 
(b) may at any time, by writing under his hand addressed, if such 


acmuer is the Speaker, to the Deputy Speaker, and if such member is the 
Veputy Speaker, to the Speaker, resign his office; and 

(c) may be removed from his office by a resolution of the House of the 
People passed by & majority of all the then members of the House: 


e his office if he ceases to be a member of the House of 
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Provided that no resolution for the purpose of clause (c) shall be haere 

unless at least fourteen days’ notice has been given of the intention to move the 
resolution : a 

Provided further that, whenever the House of the People is dissolved, 

the Speaker shall not vacate his office until immediately before the first meet- 

ing of the House of the People after the dissolution. 

95. (1) While the office of Speaker is vacant, 

Power of the Deputy the duties of the office shall be performed by the 

Speaker or other person 


to perform the duties of 
the office of, or to act as 
Speaker. 


Deputy Speaker or, if the office of Deputy Speaker 
is also vacant, by such member of the Ifouse of the 
People as the President may appoint for the pur- 


pose. 

(2) During the absence of the Speaker from any sitting of the [ouse 

of the People the Deputy Speaker or, if he is also absent, such person as may 
be determined by the rules of procedure of the House, or, if no such person is 
present, such other person as may be determined by the House, shall act as 


Speaker. 


96. (1) At any sitting of the House of the People, while any resolution 


The Speaker or the 
Deputy Speaker not to pre- 
side while a resolution for 


his removal from office is 


under consideration. 


apply in relation to every such sitting as they apply in relation to 


for the removal of the Speaker from his office is 
under consideration, the Speaker, or while any re- 
solution for the removal of the Deputy Speaker 
from his office is under consideration, the Deputy 
Speaker, shall not, though he is present, preside, 
and the provisions of clause (2) of article 95 shall 
a sitting 


from which the Speaker, or, as the case may be, the Deputy Speaker, is absent. 


(2) The Speaker shall have the right to speak in, and otherwise to take 
part in the proceedings of, the House of the People while any resolution for his 
removal from office is under consideration in the House and shall, notwith- 
standing anything in article 100, be entitled to vote only in the first instance on 


such resolution or on any other matter during such proceedings but not in the 
ease of an equality of votes. 


97. There shall be paid to the Chairman and the Deputy Chairman of 


Salaries and allowances 
of the Chairman and Dp 
puty Chairman and the 
Speaker and Deputy Spea- 
ker. 


Secretariat of 
ment, 


Parlia- 


the Council of States, and to the Speaker and the 
Deputy Speaker of the House of the People, such 
salaries and allowances as may be respectively fixed 
by Parliament by law and, until provision in that 
behalf is so made, such salaries and allowances as 
are specified in the Second Schedule. 


98. (1) Each House of Parliament shall have 
a separate secretarial staff: 


Provided that nothing in this clause shall be construed as preventing 
the creation of posts common to both Houses of Parliament. 


. (2) Parliament may 
tions of service of persons a: 


Parliament. 


(3) 


by law regulate the recruitment, and the condi- 
ppointed, to the secretarial staff of either House of 


ntil provision is made by Parliament under clause (2), the Presi- 


U: 
dent may, after consultation with the Speaker of the House of the People or the 


Chairman of 


€ recruitment, and the conditions of service of 
Secretarial staff of the House of th 


Tules so made shall have effect subj 


the said clause, 





as the case may be, make rules regulating 
Persons appointed, to the 
e People or the Council of States, and any 
ject to the provisions of any law made under 
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Conduct of Business. 


99. Every member of either House of Parliament shall, before taking 
his seat, make and subscribe before the President, 
or some person appointed in that behalf by him, an 


oath or affirmation according to the form set out f 
the purpose in the Third Schedule. : , 


100. (1) Save as otherwise provided in this 

Voting in Houses, power Constitution, all questions at any sitting of either 

of Houses to act notwith- House or joint sitting of the Houses shall be deter- 

standing vacancies anil mined by a majority of votes of the members pre- 

aOrNa sent and voting, other than the Speaker or person 
acting as Chairman or Speaker. 

The Chairman or Speaker, or person acting as such, shall not vote in the 
first instance, but shall have and exercise a casting vote in the case of an 
equality of votes. 

(2) Either House of Parliament shall have power to act notwithstanding 
any vacancy in the membership thereof, and any proceedings in Parliament 
shall be valid notwithstanding that it is discovered subsequently that some 
person who was not entitled so to do sat or voted or otherwise took part in the 
proceedings. 

(3) Until Parliament by law otherwise provides, the quorum to consti- 
tute a meeting of either Ilouse of Parliament shall be one-tenth of the total 
number of members of the House. 

(4) If at any time during a meeting of a House there is no quorum, it 
shall be the duty of the Chairman or Speaker, or person acting as such, either 
to adjourn the House or to suspend the meeting until there is a quorum. 


Oath or affirmation by 
members. 


Disqualifications of members. 


101. (1) No person shall be a member of both Houses of Parliament and 

4 provision shall be made by Parliament by law for 

Vaeation of seats. the vacation by a person who is chosen a member 
of both Houses of his seat in one House or the other. 

(2) No person shall be a member both of Parliament and of a House of 
the Legislature of a State specified in Part A or Part B of the First Schedule, 
and if a person is chosen a member both of Parliament and of a IIouse of the 
Legislature of such a State, then, at the expiration of such period as may be 
specified in rules made by the President, that person’s seat in Parliament shall 
Deconte vacant, unless he has previously resigned his seat in the Legislature 
of the State. 

(3) If a member of either House of Parliament— 

(a) becomes subject to any of the disqualifications mentioned in clause 
(1) of article 102, or 

(b) resigns his seat by writing under his hand addressed to the Chair- 
man or the Speaker, as the case may be, 
his seat shall thereupon become vacant. 

(4) If for a period of sixty days a member of either House of Parlia- 
ment is without permission of the House absent from all meetings thereof, the 
House may declare his seat vacant: 

Provided that in computing the said period of sixty days no account shall 
be taken of any period during which the House is prorogued or is adjourned 
for more than four consecutive days. 

102. (1) A person shall be disqualified for be- 
Disqualifications for ment ing chosen as, and for being, a member of cither 
bership. House of Parliament— 





THe Union. FON. 


2 ‘ £ India or 
if he holds any office of profit under the Government of 
the Geman of any State, other than an office declared by Parliament by 

t to disqualify its holder; 
ve tb) if he is of unsound mind and stands so declared by a competent 
eourt ; B 

? (c) if he is an undischarged insolvent ; s : 7. 

(d) if he is not a citizen of India, or has voluntarily acquired the citi- 
zenship of a foreign State, or is under any acknowledgment of allegiance or 
adherence to a foreign State; 86 

(e) if he is so disqualified by or under any law made by Parliament. 

(2) For the purposes of this article a person shall not be deemed to hold 
an office of profit under the Government of India or the Government of any 
State by reason only that he is a Minister either for the Union or for such 

tate. 

103. (1) If any question arises as to whether a member of cither House 

aa : of Parliament has become subject to any of the 
‘ Ce ee &’S  disqualifications mentioned in elause (1) of article 
bee fons of mem 102, the question shall be referred for the decision 

of the President and his decision shall be final. 

_ (2) Before giving any decision on any such question, the President shall 
obtain the opinion of the Election Commission and shall act according to such 
opinion. 

104. Ifa person sits or votes as a member of either House of Parliament 

before he has complied with the requirements of 

Penalty for areas and article 99, or when he knows that he is not qualified 

aie eae — or that he is disqualified for membership thereof, or 

cle 99 or when not quali. that he is prohibited from so doing by the provi- 

fied or when disqualified sions of any law made by Parliament, he shall be 

liable in respect of each day on which he so sits or 

Lt to a penalty of five hundred rupees to be recovered as a debt due to the 
nion. 

Powers, Privileges and Immunities of Parliament and its Members. 

Powers, Privileges, etc., _ 105. (1) Subject to the provisions of this Con- 
of the Houses of Parlia stitution and to the rules and standing orders regu- 
ment and of the members lating the procedure of Parliament there shall be 
and commitees thereof. freedom of speech in Parliament. - 

(2) No member of Parliament shall be liable to. any proceedings in any 
court in respect of anything said or any vote given by him in Parliament or 
any committee thereof, and no person shall be so liable in respect of the publi- 
eation by or under the authority of either House of Parliament of any report, 
paper, votes or proceedings. ‘ 


(8) In other respects, the powers, privil i iti 
House of Parliament, and of the anemone ard tho couiiitees ok caek kines 


until so defined, shall be those of the Hous 
ihe United Kingdom, and of its members 
of this Constitution . 


(4) The provisions of clauses (1), (2). and (3 i i 

i shall 

oe Ce. virtue of this Caustivate. = tot ti eeas ea 
vise e part in the proceedings of, a Hi £ i 

committee thereof as they apply in’ wlatn to Tie oF Ce 
106. Members of either House of Parliament shall be entitled to receive such 


Salaries and allowaneos salaries and allowances as may from time to time 
of members, be determined by Parliament by law and, until pro- 
vision. in that respect is so made, allowances at such 
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rates and upon such conditions as were immediately before the commencement 


of this Constitution applicable in the case of i 
Assembly of the Dominion of India. seeaees OE ep Cepeeiaent 


Legislative Procedure. : 


107. (1) Subject to the provisions of i 
tee q) articles 
soa as to intro- 109 and 117 with respect to Money Bills and other 
‘ mg assing of : jie j : i igi ea 1 
Baie, passing financial Bills, a Bill may originate in either House 
of Parliament. 


(2) Subject to the provisions of articles 108 and 109 i 
, a Bill shall not be 
pene ee bee passed by the nae of Parliament unless it has been 
ec y bo ouses, either without amendment or with 
only as are agreed to by both Houses. r with such amendments 

(3) A Bill pending in Parliament shall not 1 
walion-or tie Homes: g not lapse by reason of the proro- 
at @) A Bill pending in the Council of States which has not been passed 
Be ele ouse of the People shall not lapse on a dissolution of the House of the 

(5) A Bill which is pending in the House of the People, or which having 
been passed by the House of the People is pending in the Council of States, 
shall, subject to the provisions of article 108, lapse on a dissolution of the 
House of the People. 

Joint sitting of both 108. (1) If after a Bill has been passed by one 
Houses in certain cases. House and transmitted to the other House— 

(a) the Bill is rejected by the other House; or 
. (b) the Houses have finally disagreed as to the amendments to be made 
in the Bill; or 

(c) more than six months elapse from the date of the reception of the Bill 
by the other House without the Bill being passed by it, 
the President may, unless the Bill has lapsed by reason of a dissolution of the 
Louse of the People, notify to the Houses by message if they are sitting or by 
public notification if they are not sitting, his intention to summon them to 
meet in a joint sitting for the purpose of deliberating and voting on the Bill: 

Provided that nothing in this clause shall apply to a Money Bill. 

(2) In recokning any such period of six months as is referred to in clause 
(1), no account shall be taken of any period during which the House referred to 
in sub-clause (c) of that clause is prorogued or adjourned for more than four 
consecutive days. 

(3) Where the President has under clause (1) notified his intention of 
summoning the Houses to meet in a joint sitting, neither House shall proceed 
further with the Bill, but the President may at any time after the date of his 
notification summon the Houses to meet in a joint sitting for the purpose speci- 
fied in the notification and, if he does so, the Houses shall meet accordingly . 

(4) If at the joint sitting of the two Houses the Bill, with such amend- 
ments, if any, as are agreed to in joint sitting, is passed by a majority of the 
total number of members of both Houses present and voting, it shall be deemed 
for the purposes of this Constitution to have been passed by both Houses: 

Provided that at a joint sitting— 

(a) if the Bill, having been passed by one House, has not been passed by 
the other House with amendments and returned to the House in which it origi- 
nated, no amendment shall be proposed to the Bill other than such amendments 
(if any) as are made necessary by the delay in the passage of the Bill; 

(b) if the Bill has been so passed and returned, only such amendments 
as aforesaid shall be proposed to the Bill and such other amendments as are 
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relevant to the matters with respect to which the IIouses have not agreed; 
and the decision of the person presiding as to the amendments which are ad- 
missible under this clause shall be final. 

(5) A joint sitting may be held under this article and a Bill passed 
thereat, notwithstanding that a dissolution of the House of the People has inter- 
vened since the President notified his intention to summon the Houses to meet 
therein. 

; Special procedure in res- 109. (1) A Money Bill shall not be introduced 
pect of Money Bills. in the Council of States. 


(2) After a Money Bill has been passed by the House of the People it 
shall be transmitted to the Council of States for its recommendations and the 
Council of States shall within a period of fourteen days from the date of its 
receipt of the Bill return the Bill to the House of the People with its recom- 
mendations and the House of the People may thereupon either accept or reject 
all or any of the recommendations of the Council of States. 


(3) If the House of the People accepts any of the recommendations of 
the Council of States, the Money Bill shall be deemed to have been passed by 
both Houses with the amendments recommended by the Council of States and 
accepted by the House of the People. 


_ (4) If the House of the People does not accept any of the recommen- 
dations of the Council of States, the Money Bill shall be deemed to have been 
passed by both Houses in the form in which it was passed by the House of the 


acne without any of the amendments recommended by the Council of 
ates. 


(5) If a Money Bill passed by the House of the People and transmitted 
to the Council of States for its recommendations is not returned to the House 
of the People within the said period of fourteen days, it shall be deemed to 
have been passed by both Houses at the expiration of the said period in the form 
in which it was passed by the House of the People. 


; 110. (1) For the purposes of this Chapter, a 

sipettien of ‘‘Money Bill shall be deemed to be a Money Bill if it sonteine 

. only provisions dealing with all or any of the fol- 
lowing matters, namely :— 


(a) the imposition, abolition, remission, alteration or regulation of any 
, 
(b) the regulation of the borrowin ivi 
C g of money or the giving of an 
guarantee by the Government of India, or the amendment of the law with ied 


pect to any financial obligations und 
ha hee ig lertaken or to be undertaken by the Govern- 


(c) the custody of the Consolidated Fund or th i 
: ( e Contingency Fund of 
aa the payment of moneys into or the withdrawal of ibneve ten, aisedich 


: hag ee of moneys out of the Consolidated Fund of India; 
4 € declaring of any expenditure to be ex tit 
Chiat } p 1 pentiture charged on the 
e a : ated Fund of India or the creasing of the amount of any such expen- 


(f) the receipt of mone i 
4 ey on account of the Consolidated Fund of India 
peg gine account: of India or the custody or issue of such money or the 
of the accounts of the Union or of a State; or : 


(aia @) ay matter incidental to any of the matters specified in sub-clauses 
(2) A Bill shali not be deemed to be a 


- is M Money Bill by r 

i at y reason only that 

RA ed ed the impention of fines or other pecuniary rininiter or ie the 
2 payment of fees for licences or fees for services rendered, or by 
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reason that it provides for the imposition, abolition, remission, alteration or 
regulation of any tax by any local authority or body for local purposes. 

(3) If any question arises whether a Bill is a Money Bill or not, the 
decision of the Speaker of the House of the People thereon shall be final. 

(4) There shall be endorsed on every Money Bill when it is transmitted 
to the Council of States under article 109, and when it is presented to the 
President for assent under article 111, the certificate of the Speaker of the 
House of the Pople signed by him that it is a Money Bill. 

111. When a Bill has been passed by the Houses of Parliament, it shali 
be presented to the President, and the President 
shall declare either that he assents to the Bill, or 
that he withholds assent therefrom: 

Provided that the President may, as soon as possible after the presenta- 
tion to him of a Bill for assent, return the Bill if it is not a Money Bill to the 
Ticuses with a message requesting that they will reconsider the Bill or any 
specified provisions thereof and, in particular, will consider the desirability of 
introducing any such amendments as he may recommend in his message, and 
when a Bill is so returned, the Houses shall reconsider the Bill accordingly, 
and if the Bill is passed again by the Houses with or without amendment and 
presented to the President for assent, the President shall not withhold assent 
therefrom. 


Assent to Bills. 


Procedure in financial matters. 
112. (1) The President shall in respect of every financial year cause to 
be laid before both the Houses of Parliament a 
Annual financial state’ statement of the estimated receipts and expenditure 
sia of the Government of India for that year, in this 
Part referred to as the ‘‘annual financial statement”’. : 
(2) The estimates of expenditure embodied in the annual financial 
statement shall show separately— : 
(a) the sums required to meet expenditure described by this Constitu- 
tion as expenditure charged upon the Consolidated Fund of India; and 
(b) the sums required to meet other expenditure proposed to be made 
from the Consolidated Fund of India, 
and shall distinguish expenditure on revenue acco 
ture. 


unt from other expendi- 


(3) The following expenditure shall be expenditure charged on the 


Consolidated Fund of India— 
(a) the emoluments and allowances 0 
diture relating to his office; 
(b) the salaries and all 
man of the Council of States and 


House of the People; ants ; 
(c) debt charges for which the Government of India is liable including 


interest, sinking fund charges and redemption charges, and other expenditure 
relating to the raising of loans and the service and redemption of debt ; 

(d) (i) the salaries, allowances and pensions payable to or in respect of 
Judges of the Supreme Court; ; 

(ii) the pensions payable to or in respect of 


f the President and other expen- 


owances of the Chairman and the Deputy Chair- 
the Speaker and the Deputy Speaker of the 


Judges of the Federal 


Court ; ; : 
(iii) the pensions payable to or in respect of Judges of any High Court 


which exercises jurisdiction in relation to any area included in the territory, of 
India or which at any time before the commencement of this Constitution 
exercised jurisdiction in relation to any area included in a Province corres- 
ponding to a State specified in Part A of the First Schedule ; 
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(e) the salary, allowances and pension payable to or in respect of the 
Comptroller and Auditor-General of India; 4 ; 
(f) any sums required to satisfy any judgment, decree or award of any 
eourt or arbitral tribunal; ; a ; 
(g) any other expenditure declared by this Constitution or by Parlia- 
ment by law to be so charged. : : 
much of the estimates as relates to expenditure charged upon 
pe the Consolidated Fund of India shall not be sub- 
Procedure in Parliament witted to the vote of Parliament, but nothing in 
with respect to estimates. 11,:. clause shall be construed as preventing the dis- 
eussiun in either House of Parliament of any of thosc estimates 


much of the said estimates as relates to other expenditure shall 
be sea the form of demands for grants to the House of the People, and 
the House of the People shall have power to assent, or to refuse to assent, to 
any demand, or to assent to any demand subject to a reduction of the amount 
specified therein. 
: (3) No demand for a grant shall be made except on the reeommenda- 
tion of the President. 

114. (1) As soon as may be after the grants under article 113 have been 
made by the House of the People, there shall be 
introduced a Bill to provide for the appropriation 
out of the Consolidated Fund of India of all moneys required to meet— 

(a) the grants so made by the House of the People; and 

(b) the expenditure charged on the Consolidated Fund of India but not 
exceeding in any case the amount shown in the statement previously laid be- 
fore Parliament. 

(2) No amendment shall be proposed to any such Bill in either House 
of Parliament which will have the effect of varying the amount or altering the 
destination of any grant so made or of varying the amount of any expenditure 
charged on the Consolidated Fund of India, and the decision of the person 


presiding as to whether an amendment is inadmissible under this clause shall 
be final. 


_ (8) Subject to the provisions of articles 115 and 116, no money shall 
be withdrawn from the Consolidated Fund of India except under appropria- 
tion made by law passed in accordance with the provisions of this article. 


Supplementary, additio- : 
fale nies Geib: ue 115. (1) The President shall— 


(a) If the amount authorised by any law made in accordance with the 
provisions of article 114 to be expended for a particular service for the current 
financial year is found to be insufficient for the purposes of that year or when 
a need has arisen during the current financial year for supplementary or addi- 


tional expenditure upon some new service not contemplated in the annual finan- 
cial statement for that year, or 


; (6) if any money has been spent on any service during a financial year 
i excess of the amount granted for that service and for that year, 
cause to be laid before both the Houses of Parliament another statement show- 
ing the estimated amount of that expenditure or cause to be presented to the 
House of the People a demand for such excess, as the case may be. 


: (2) The provisions of articles 112, 113 and 114 shall have effect in rela- 
tion to any such statement and expenditure or demand and also to any law to 
be made authorising the appropriation of moneys out of the Consolidated Fund 
of India to meet such expenditure or the grant in respect of such demand as 

ey have effect in relation to the annual financial statement and the expendi- 


ture mentioned therein or to a demand for a grant and the law to be made for 


Appropriation Bills, 
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the authorisation of appropriati 
i propriation of moneys out of th i 
India to meet such expenditure or grant. eee eee 


Votes on account, votes 116. (1) Notwithstanding anything in the 
oh syeat and exceptional foregoing prcvisions of this Chapter, the House of 
grauts. the People shall have power— 


ane us s gerd any grant in advance in respect of the estimated expendi- 
0 part of any financial year pending the completion of the procedure 
prescribed in article 113 for the voting of such grant and the passing of the 
Hasty Acooedlenis with the provisions of article 114 in relation to that expen- 

(b) to make a grant for meeting an unexpected demand upon the re- 
sources of India when on account of the magnitude or the indefinite character 
of the service the demand cannot be stated with the details ordinarily given in 
an annual financial statement ; 

: (e) to make an exceptional grant which forms no part of the current 

service of any financial year; 
and Parliament shall have power to authorise by law the withdrawal of moneys 
from the Consolidated Fund of India for the purposes for which the said 
grants are made. 

(2) The provisions of articles 113 and 114 shall have effect in relation 
to the making of any grant under clause (1) and to any law to be made under 
that clause as they have effect in relation to the making of a grant with regard 
to any expenditure mentioned in the annual financial statement and the law 
to be made for the authorisation of appropriation of moneys out of the Con- 
solidated Fund of India to meet such expenditure. 

117. (1) A Bill or amendment making provision for any of the matters 
Special wikeslond- as sta specified in sub-clauses (@) to (f) of clause (1) of 
financial Bills. article 110 shall not be introduced or moved 
except on the recommendation of the President and 

a Bill making such provision shall not be introduced in the Council of States: 

Provided that no recommendation shall be required under this clause 
for the moving of an amendment making provision for the reduction or aboli» 
tion of any tax. 

(2) A Bill or amendment shall not be deemed to make provision for any 
of ihe matters aforesaid by reason only that it provides for the imposition of 
fines or other pecuniary penalties, or for the demand or payment of fees for 
licenses or fees for services rendered, or by reason that it provides for the im- 
position, abolition, remission, alteration or regulation of any tax by any local 
authority or body for local purposes. 

(3) A Bill which, if enacted and brought into operation, would involve 
expenditure from the Consolidated Fund of India shall not be passed by either 
House of Parliament unless the President has recommended to that House the 
consideration of the Bill. 

Procedure Generally. 
118. (1) Each House of Parliament may make rules or regulating, subject 
Rules of procedure to the provisions of this Constitution, its procedure 
and the conduct of its business. 

(2) Until rules are made under clause (1), the rules of procedure and 
standing orders in force immediately before the commencement of this Consti- 
tution with respect to the Legislature of the Dominion of India shall have effect 
in relation to Parliament subject to such modifications and adaptations as may 
be made therein by the Chairman of the Council of States or the Speaker of 
the House of the People, as the case may be. 
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(3) The President, after consultation with the Chairman of the Council 
of States and the Speaker of the House of the People, may make rules as to the 
procedure with respect to joint sittings of, and communications between, the 
two Houses. 

(4) At a joint sitting of the two Houses the Speaker of the House of 
the People, or in his absence such person as may be determined by rules of 
procedure made under clause (3), shall preside. 

119. Parliament may, for the purpose of the timely completion of financial 

: business, regulate by law the procedure of, and the 

aa bye 7 conduct of business in, each House of Parliament 

a eaation ore P iaacink in relation to any financial matter or to any Bill 

business. for the appropriation of moneys out of the Corso- 

lidated Fund of India, and, if and so far as any 

provision of any law so made is inconsistent with any rule made by a House of 

Parliament under clause (1) of article 118 or with any rule or standing order 

having effect in relation to Parliament under clause (2) of that article, such 
provision shall prevail. 


; 120. (1) Notwithstanding anything in Part 

oe to be used in XVII, but subject to the provisions of article 348, 
eee y business in Parliament shall be transacted in Hindi 

: or in English: 
= Provided that the Chairman of the Council of States or Speaker of the 
ee eee Fete, ee on as such, as the case may be, may permit 
\ who cannot adequately express himself in Hindi or i i 

address the House in his mother ion. - Spee 


(2) Unless Parliament by law otherwise i i i 

2) U é provides, this article shall, after 
ret sales of a period of fifteen years from the commencement of this Con- 
stitution, have effect as if the words “‘or in English’’ were omitted therefrom. 


121. No discussion shall take place in Parliament with respect 
Restriction on aiseus- to the conduct of any Judge of the Supreme Court 
sion in Parliament, or a High Court in the discharge of his duties 
: . except upon a motion for presenting an address to 

the President praying for the removal of the J: udge as herefnatise provided. 


Courts not to inquire 122. (1) Th lidi i i 
‘a 1 i 122, e validity of any proceedings in 
duis rvcoeigs of Parlias Parliament shall not be called in question a the 

ground of any alleged irregularity of procedure. 


(2) No officer or member of Parliament i 

M TOF : mt in whom powers are vested b: 

< ae ae ienigraag os pt ear ee or the conduct of haninea; 
D , rliament s| e subject t jurisdicti : 

‘any court in respect of the exercise by him of those a gs ade 


Chapter III.—Legislative Powers of the President. 


(1) If at any time, except when both Houses of Parliament are in 
dig setae Ab adiiatend session, the President is satisfied that circumstances 
Power of President t,  °=i8t which render it necessary for him to take im- 
promulgate Ordinances dur. Mediate action, he may promulgate such Ordinances 
Are as the circumstances appear to him to require. 
Tdinance promulgated under this article shall h 
force ve a as an Act of Parliament, but every such Ohimanee Ne 
@)s be laid before both Houses i 
° > dal e of Parliament and shall t 
iF afore eee oeration of six weeks from the reassembly of Parliament, es 
by both He — of that period resolutions disapproving it are passed 
, Upon the passing of the second of those resolutions; and 


123. 


xii Tue ConstITuTION oF INDIA. 


(b) may be withdrawn at any time by the President. 

Explanation —Where the Houses of Parliament are summoned to reas- 
semble on different dates, the period of six weeks shall be reckoned from the 
latter of those dates for the purposes of this clause. 

: (3) If and so far as an Ordinance under this article makes any provi- 
sion which Parliament would not under this Constitution be competent to en- 
act, it shall be void. 

Chapter 1V.—The Union Judiciary. 
124. (1) There shall be a Supreme Court of 

_ Establishment and cors- India consisting of a Chief Justice of India and, 
titution of Supreme Court. yntil Parliament by law prescribes a larger num- 

ber, of not more than seven other Judges. 

(2) Every Judge of the Supreme Court shall be appointed by the Pre- 
sident by warrant under his hand and seal after consultation with such of the 
Judges of the Supreme Court and of the High Courts in the States as the 
President may deem necessary for the purpose and shall hold office until he 
attains the age of sixty-five years: 

Provided that in the case of appointment of a Judge other than the 
Chief Justice, the Chief Justice of India shall always be consulted: 

Provided further that— 

(a) a Judge may, by writing under his hand addressed to the President, 
resign his office; 

(b) a Judge may be removed from his office in the manner provided in 
in clause (4). 

(3) A person shall not be qualified for appointment as a Judge of the 
Supreme Court unless he is a citizen of India and— 

(a) has been for at least five years a Judge of a High Court or of two 
or more such Courts in succession; or 

(b) has been for at least ten years an advocate of a High Court or of 
two or more such Courts in succession; or 

(c) is, in the opinion of the President, a distinguished jurist. 

Explanation I—In this clause “High Court’? means a High Court 
which exercises, or which at any time before the commencement of this Cons- 
titution exercised, jurisdiction in any part of the territory of India. 

Explanation I7.—In computing for the purpose of this clause the period 
during which a person has been an advocate, any period during which a person 
has held judicial office not inferior to that of a district judge after he became 
an advocate shall be included. ; 

(4) A Judge of the Supreme Court shall not be removed from his 
office except by an order of the President passed after an address by eacl: 
House of Parliament supported by a majority of the total membership of that 
House and by a majority of not less than two-thirds of the members of that 
House present and voting has been presented to the President in the same 
session for such removal on the ground of proved misbehaviour or incapacity. 

(5) Parliament may by law regulate the procedure for the presentation 
of an address and for the investigation and proof of the misbehaviour or inca- 
pacity of a Judge under clause (4). 

“ (6) Every person appointed to be a Judge of the Supreme Court shall, 
before he enters upon his office, make and subscribe before the President. or 
some person appointed in that behalf by him, an oath or affirmation according 
to the form set out for the purpose in the Third Schedule. 

(7) No person who has held office as a Judge of the Supreme Court shall 
plead or act in any court or before any authority within the territory of India. 
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125. (1) There shall be paid to the Judges of 

‘. the Supreme Court such salaries as are specified in 

Salaries, ete, of Judges. 41,6 Second Schedule. ‘ 

(2) Every Judge shall be entitled to such privileges and allowances 
and to such rights in respect of leave of absence and pension as may from time 
to time be determined by or under law made by Parliament and, until so deter- 
mined, to such privileges, allowances and rights as are specified in the Second 
Schedule: 

Provided that neither the privileges nor the allowances of a J udge nor 
his rights in respect of leave of absence or pension shall be varied to his disad- 
vautage after his appointment. 


126. When the office of Chief Justice of India is vacant or when the 
; Chief Justice is, by reason of absence or otherwise, 

Appointment of acting unable to perform the duties of his office, the duties 
Guige sales, of the office shall be performed by such one of the 
other Judges of the Court as the President may appoint for the purpose. 


127. (1) If at any time there should not be a quorum of the Judges 

: of the Supreme Court available to hold or continue 
a of ad hor any session of the Court, the Chief Justice of India 
Be. may, with the previous consent of the President and 
after consultation with the Chief Justice of the High Court concerned, request 
in writing the attendance at the sittings of the Court, as an ad hoc Judge, for 
such period as may be necessary, of a Judge of a High Court duly qualified 


for appointment as a Judge of the Supreme Court to be designated by the 
Chief Justice of India. 


_ , (2) It shall be the duty of the Judge who has been so designated, in 
priority to other duties of his office, to attend the sittings of the Supreme Court 
at the time and for the period for which his attendance is required, and while 
So attending he shall have all the jurisdiction, powers and privileges, and shall 
discharge the duties, of a Judge of the Supreme Court. 


128. misma.” Ane in this Chapter the Chief Justice of 

: ndla may at any time, with the previous consent 

Saag a ake, of ae of the President, request any person who has held 
Supreme Court. the office of a Judge of the Supreme Court or of 


the Federal i 
Supreme Court, and ral Court to sit and act as a Judge of the 


acting, be entitled to such allowances as the President 
and have all the jurisdiction 0" ivileges of, 1 
tlie be desea os ira sudes powers and privileges of, but shall not other- 


Provided ‘that nothing in this article sh 
such person as aforesaid to sit and act re J Sarin 
Bents so to do. 


to require any 
udge of that Court unless he con- 


Supreme Court to b 129. The Supreme Court shall be a court of re- 
court of record, © 3 cord and shall have all the powers of such a court 


including the power to punish for contempt of itself. 
130. The Supreme Court shall sit in Delhi or in such other place 
or places, as the Chief Justice of India may, with the 


approval of the President, from time to time, ap- 
point. 


Seat of Supreme Court. 


131. Subject to the provisions of this Const- 
n, the Supreme Court shall, to the exclusion of 
any other court, have original jurisdiction in any 
dispute— : . 


|| Original jurisdiction of tutio: 
e Supreme Court, , 
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3 between the Government of India and one or more States; or 

between the Government of India and any St i 

and one or more other States on the other; or Beate iets eens ae 

as ae cap ela two or more States, 

and in so far as the dispute involves any question (whether j 

; a of 1, 

on which the existence or extent of a legal right ae. er 
Provided that the said jurisdiction shall not extend to— 


. (i) a dispute to which a State specified in Part B of the First Sched 
is a party, if the dispute arises out of any provision of a treaty, agreement - 
venant, engagement, sanad or other similar instrument which was entered ‘into 
or executed before the commencement of this Constitution and has, or has been 
continued in operation after such commencement; ; ‘ 
(it) a dispute to which any State is a party, if the dispute arises out of 
any provision of treaty, agreement, covenant, engagement, sanad or other 
similar instrument which provides that the said jurisdiction shall not extend 
to such a dispute. 


132. (1) An appeal shall lie to the Supreme Court from any judg- 

ment, decree or final order of a High Court in the 

Supreme Court in appeals territory of India, whether in a civil, criminal or 

from High Courts in cer other proceeding, if the High Court certifies tha? 

tain cases. the case involves a substantial question of law as to 
the interpretation of this Constitution. 

(2) Where the High Court has refused to give such a certificate, the 
Supreme Court may, if it is satisfied that the case involves a substantial ques- 
tion of law as to the interpretation of this Constitution, grant special leave to 
appeal from such judgment, decree or final order. 

(3) Where such a certificate is given, or such leave is granted, any 
party in the case may appeal to the Supreme Court on the ground that any 
such question as aforesaid has been wrongly decided and, with the leave of the 
Supreme Court, on any other ground. 

Explanation.—For the purposes of this article, the expression ‘‘final 
order’’ includes an order deciding an issue which, if decided in favour of the 
appellant, would be sufficient for the final disposal of the case. 

Appellate jurisdiction of 133. (1) An appeal shall lie to the Supreme 
Supreme Court in appeals Court from any judgment, decree or final order in 
from High Courts in re- a civil proceeding of a High Court in the territory 
gard to civil matters. of India if the High Court certifies— 

(a) that the amount or value of the subject-matter of the dispute in the 
court of first instance and still in dispute on appeal was and is not less than 
twenty thousand rupees or such other sum as may be specified in that behalf 
by Parliament by law; or 

(b) that the judgment, decree or final order involves directly or indi- 
rectly some claim or question respecting property of the like amount or value ; 


or 


Appellate jurisdiction of 


(c) that the case is a fit one for appeal to the Supreme Court; . 
and, where the judgment, decree or final order appealed from affirms the deci- 
sion of the court immediately below in any case other than a case referred to 
jn sub-clause (c), if the High Court further certifies that the appeal involves 
some substantial question of law. 

(2) Notwithstanding anything in article 132, any party appealing to 
the Supreme Court under clause (1) may urge as one of the grounds in such 
appeal that a substantial question of law as to the interpretation of this Cons- 
titution has been wrongly decided. 
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(3) Notwithstanding anything in this article, no appeal shall, unless 
Parliament by law otherwise provides, lie to the Supreme Court from the 
judgment, decree or final order of one Judge of a High Court. 


134. (1) An appeal shall lie to the Supreme 
Court from any judgment, final order or sentence 
in a eriminal proceeding of a High Court in the 
territory of India if the High Court— 

(a) has on appeal reversed an order of acquittal of an accused person 
and sentenced him to death; or 

(b) has withdrawn for trial before itself any case from any court sub- 
ordinate to its authority and has in such trial convicted the accused person and 
seutenced him to death; or 


(c) certifies that the case is a fit one for appeal to the Supreme Court: 

Provided that an appeal under sub-clause (c) shall lie subject to such 
provisions as may be made in that behalf under clause (1) of article 145 and 
to such conditions as the High Court may establish or require. 


(2) Parliament may by law confer on the Supreme Court any further 
powers to entertain and hear appeals from any judgment, final order 
or sentence in a criminal proceeding of a High Court in the territory of India 
subject to such conditions and limitations as may be specified in such law. 


135. Until Parliament by law otherwise provides, the Supreme Couri 

shall also have jurisdiction and powers with respect 

Jurisdiction and powers to any matter to which the provisions of article 133 

- the Federal Court un- or article 134 do not apply if jurisdiction and powers 

gincense © Pea to be in relation to that matter were exercisable by the Fede- 

Gout, ee Supreme ra] Court immediately before the commencement of 
this Constitution under any existing law. 


186. (1) Notwithstanding anything in this Chapter, the Supreme Court 
ads may, in its discretion, grant special leave to appeal 
iy ee leave to appeal from any judgment, decree, determination, sentence or 
@ Supreme Court. order in any cause or matter passed or made by any 
asa court or tribunal in the territory of India. 
othing in clause (1) shall apply to any ; inati 

Sentence or order passed or made by ays hed 
under any law relating to the Armed Forces. 2 


Appellate jurisdiction of 
Supreme Court in regard to 
criminal matters. 


. 137. Subject to th isi 
R . : provisions of any law made 
see oy to nea by Parliament or any rules made under atiiche 145, 
Court. the Supreme Court shall have power to review any 
judgment pronounced or order made by it. 


baad 188. (1) The Supreme Court shall have such 

eta Reson further jurisdiction and powers with respect to any 

Court. of the matters in the Union List as Parliament may 
by law confer. 


(2) The Supreme Court shall have such further jurisdicti 
. jurisdiction and power 
si ha respect to any matter as the Government of India and the Govarnanent 
: any State may by special agreement confer, if Parliament by law provides 
or the exercise of such jurisdiction and powers by the Supreme Court. 


139. Parliament may by law confer on the Supreme Court power 
to issue directions, orders or writs, including writs 


: we a in the nature of habeas corpus, mandamus, prohibi- 

lag netake ie ers to tion, quo warranto and certiorari, or any of them, for 
any purposes other than those mentioned in clause 
(2) of article 32. 
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140. Parliament may by law make provision for conferring upon the 

Ancillary powers of Sup- Supreme Court such supplemental powers not ineon- 

Tenis: Court: sistent with any of the provisions of this Constitution 

: as may appear to be necessary or desirable for the 

purpose of enabling the Court more effectively to exercise the jurisdiction 
conferred upon it by or under this Constitution. 

Law declared by Snp- 141. The law declared by the Supreme Court 


Feme Court to be binding shall be binding on all courts within the territory of 
ou all courts. India. 


142. (1) The Supreme Court in the exercise of its jurisdiction may pass 
eau uEM! oe? <i such decree or make'such order as is necessary for do- 
éiaca ava crasteioe Sapiens ing complete justice in any cause or matter pending 
Court ald. ordersae te: dig before it, and any decree so passed or order so made 
covery, ete. shall be enforceable throughout the territory of India 
in such manner as may be prescribed by or under any 
law made by Parliament and, until provision in that behalf is so made, in such 
manner as the President may by order prescribe. 


(2) Subject to the provisions of any law made in this behalf by Parlia- 
ment, the Supreme Court shall, as respects the whole of the territory of India, 
have all and every power to make any order for the purpose of secur- 
ing the attendance of any person, the discovery or production of any docu- 
ments, or the investigation or punishment of any contempt of itself. 


143. (1) If at any time it appears to the President that a question of 
law or fact has arisen, or is likely to arise, which is of 
such a nature and of such public importance that it 
is expedient to obtain the opinion of the Supreme 
Court upon it, he may refer the question to that Court for consideration and 
the Court may, after such hearing as it thinks fit, report to the President its 
opinion thereon. 

(2) The President may, notwithstanding anything in clause (7) of the 
proviso to article 131, refer a dispute of the kind mentioned in the said clause 
to the Supreme Court for opinion and the Supreme Court shall, after such 
hearing as it thinks fit, report to the President: its opinion thereon. 

Civil and judicial autho- 144. All authorities, civil and judicial, in the 
rities to act in aid of the territory of India shall act in aid of the Supreme 
Supreme Court. Court. . 

145. (1) Subject to the provisions of any law made by Parliament, the 
Supreme Court may from time to time, with the ap- 
proval of the President, make rules for regulating 
generally the practice and procedure of the Court 


Power of President to 
consult Supreme Court. 


Rules of Court, etc. 


including— ie 
rules as to the persons practising before the Court; 

3 rules as to the procedure for hearing | appeals and other matters 

pertaining to appeals including the time within which appeals to the Court are 


to be entered; 
(c) rules as to the proceedings in the Court for the enforcement of any 


of the rights conferred by Part III; 
(d) rules as to the entertainment 0 


clause (1) of article 134; 
iti j yhi ; judgment pronoune- 

as to the conditions subject to which any judg 
d or ee cade by the Court may be reviewed and the procedure for ae 
Lien including the time within which applications to the Court for such re- 


view are to be entered; 


f appeals under sub-clause (c) of 
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(f) rules as to the costs of and incidental to any proceedings in the 
Court and as to the fees to be charged in respect of proceedings therein; 

(g) rules as to the granting of bail; 

(kh) rules as to stay of proceedings; ie . 

(7) rules providing for the summary determination of any appeal 
which appears to the Court to be frivolous or vexatious or brought for the pur: 
pose of delay; : : 

(j) rules as to the procedure for inquiries referred to in clause (1) of 
article 317. ; 

(2) Subject to the provisions of clause (3), rules made under this arti- 
cle may fix the mimimum number of Judges who are to sit for any purpose, 
and may provide for the powers of single Judges and Division Courts. 

(3) The minimum number of Judges who are sit for the purpose of 
deciding any case involving a substantial question of law as to the interpreta- 
tion of this Constitution or for the purpose of hearing any reference under 
article 143 shall be five: 


Provided that, where the Court hearing an appeal under any of the pro- 
visions of this Chapter other than article 132 consists of less than five Judges 
and in the course of the hearing of the appeal the Court is satisfied that the 
appeal involves a substantial question of law as to the interpretation of this 
Constitution the determination of which is necessary for the disposal of the 
appeal, such Court shall refer the question for opinion to a Court constituted 
as required by this clause for the purpose of deciding any case involving such 
@ question and shall on receipt of the opinion dispose of the appeal in confor- 
nity with such opinion. 

(4) No judgment shall be delivered by the Supreme Court save in open 
Court and no report shall be made under article 143 save in accordance with 
an opinion also delivered in open Court. 


(5) No judgment and no such opinion shall be delivered by the Sup- 
reme Court save with the concurrence of a majority of the Judges present at 
the hearing of the case, but nothing in this clause shall be deemed to prevent 


a Judge who does not coneur from delivering a dissenting judgment or opi- 
nion. 


, 146. (1) Appointments of officers and servants 
Officers and ts acd 

the eae he Bap: of the Supreme Court shall be made by the Chief 

reme Court. Justice of India or such other Judge or officer of the 


Court as he may direct: 


Provided that the President may by rule require that in such cases as 
Tay be specified in the rule, no person not already attached to the Court shall 
‘be appointed to any office connected with the Court, save after consultation 
with the Union Public Service Commission. 


waif. ~ 42) Subject to the provisions of any law made by Parliament, the con- 
ditions of servi e of officers and servants of the Supreme Court shall be such 
as may be prescribed by rules made by the Chief Justice of India or by some 
other Judge or officer of the 1 


make rules for the purpose: 


Provided that the rules made under this clause shall, so far as they re- 
a . salaries, allowances, leave or Pensions, require the approval of the Pre- 
nt. 

, (8) The administrative expenses of the Supreme Court, including all 
‘Salaries, allowances and Pensions payable to or in respect of the officers and 
Servants of the Court, shall be charged upon the Consolidated Fund of India 
and any fees or other moneys taken by the Court shall form part of that Fund, 
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147. In this Chapter and in Chapter V of Part VI, references to any 
Interpretation. substantial question of law as to the interpretation of 
this Constitution shall be construed as including 
references to any substantial question of law as to the interpretation of the 
Government of India Act, 1935 (including any enactment amending or sup- 
plementing that Act), or of any Order in Council or order made thereunder, 
or of the Indian Independence Act, 1947, or of any order made thereunder. 
Chap:er V.—Controler and Auditor-Gensrai of india. 

148. (1) There shall be a Comptroller and Auditor-General of India who 
shall be appointed by the President by warrant un- 
der his hand and seal and shall only be removed from 
office in like manner and on the like grounds as a 
Judge of the Supreme Court. 


(2) Every person appointed to be the Comptroller and Auditor-General 
of India shall, before he enters upon his office, make and subscribe before the 
President, or some person appointed in that behalf by him, an oath or affirma- 
tion according to the form set out for the purpose in the Third Schedule. 


(3) The salary and other conditions of service of the Comptroller and 
Auditor-General shall be such as may be determined by Parliament by law and, 
until they are so determined, shall be as specified in the Second Schedule: 

Provided that neither the salary of a Comptroller and Auditor-General 
nor his rights in respect of leave of absence, pension or age of retirement shall 
be varied to his disadvantage after his appointment. 


(4) The Comptroller and Auditor-General shall not be eligible for fur- 
ther office either under the Government of India or under the Government of 
any State after he has ceased to hold his office. 

(5) Subject to the provisions of this Constitution and of any law made 
by Parliament, the conditions of service of persons serving in the Indian Audit 
and Accounts Department and the administrative powers of the Comptroller 
and Auditor-General shall be such as may be prescribed by rules made by the 
President after consultation with the Comptroller and Auditor-General. 

(6) The administrative expenses of the office of the Comptroller and 
Auditor-General, including all salaries, allowances and pensions payable to or 
in respect of persons serving in that office, shall be charged upon the Consoli- 
dated Fund of India. 

149. The Comptroller and Auditor-General shall perform such duties 
and exercise such powers in relation to the accounts 
of the Union and of the States and of any other 
authority or body as may be prescribed by or under 
any law made by Parliament and, until provision in 
that behalf is so made, shall perform such duties and exercise such powers in 
rclation to the accounts of the Union and of the States as were conferred on 
or exercisable by the Auditor-General of India immediately before the com- 
yencement of this Constitution in relation to the accounts of the Dominion of 
India and of the Provinces respectively. 

450. The accounts of the Union and of the 

Power of Comptroller ard States shall be kept in such form as the Comptroller 

a i chee and Auditor-General of India may, with the approval 
of the President, prescribe. 


151. (1) The reports of the Comptroller and Auditor-General of India re- 
‘ lating to the accounts of the Union shall be submit- 
Audit reports. ted to the President, who shall cause them to be laid 


iefore each House of Parliament. 


Comptroller and Auditor- 
General of India. 


Duties and powers of the 
Comptroller and Auditor- 
General. 
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itor- re India relat- 
‘ts of the Comptroller and Auditor General of L relat 
ing to oe ue a State shall be submitted to the Governor or Rajpra- 
auth of the State, who shall cause them to be laid before the Legislature of the 
State. 
PART VI. 
Tar Srates IN Part A or THE First ScrEDULE. 
Chapte: I.—General. 
i t, less the context otherwise requires, the expression 
— Sena wt State”? means a State specified in Part A of the 
pera First Schedule. 
Chapter 1J.— the Executive. 


The Governor. 
Governors of States. 153. There shall be a Governor for each State. 
154. (1) The executive power of the State shall be vested in the Gover- 
nor and shall be exercised by him either directly or 
Executive power of State. through officers subordinate to him in accordance 
with this Constitution. 
(2) Nothing in this article shall— 
(a) be deemed to transfer to the Governor any functions conferred by 
any existing law on any other authority; or 
(b) prevent Parliament or the Legislature of the State from conferring 
by law functions on any authority subordinate to the Governor. 


Appointment of Gover- 155. The Governor of a State shall be appoint- 


nar ed by the President by warrant under his hand and 
: seal, 
Term of office of Gover- 156. (1) The Governor shall hold office dur- 
nors ing the pleasure of the President. 


(2) The Governor may, by writing under his hand addressed to the 
President, resign his office. 

(8) Subject to the foregoing provisions of this article, a Governor shall 
ae office for a term of five years from the date on which he enters upon his 
oifice : 

Provided that a Governor shall, notwithstanding the expiration of his 
term, continue to hold office until his successor enters upon his office. 


Qualifications for ap- 157. No person shall be eligible for appoint- 
pointment as Governor. ment as Governor unless he is a citizen of India and 
has completed the age of thirty-five years. 
158. (1) The Governor shall not be a member of either House of Parlia- 
Condit 2 @ 1, ment or of a House of the Legislature of any State 
office. pens” Ok Sovernor’s Specified in the First Schedule, and if a member of 
. either House of Parliament or of a House of the 
ee < Sag an oo appointed Governor, he shall be deemed to 
ve vacate Seat in that House on the dat vhi i 
etec ta Goren e e on which he enters upon his 
(2) The Governor shall not hold any other office of profit. 

re (3) ‘The Governor shall be entitled without payment of rent to the use 
of his official residences and shall be also entitled to such emoluments, allow- 
ances and privileges as may be determined by Parliament by law and, until 


provision in that behalf is so made, such emoluments, allowance and privileges 
8 are specified in the Second Schedule. : s Deva cee 


(4) The emoluments and all me 
nished during his term of ae owances of the Governor shall not be dimi- 
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159. Every Governor and every person discharging the functions of the 
Oath or affirmation by Governor shall, before entering upon his office, make 
tlie. (Governor: and Kyra ad in the presence of the Chief Justice of 
sake the High Court exercising jurisdiction in relati 
to the State, or, in. his absence, the seniormost Judge of that Court available 
an oath or affirmation in the following form, that is to say— , 
ci swear in the name of God 
I, A.B., do——___———__—_—" that I will faithfully exe- 
solemnly affirm 
eute the office of enh tEe ° discharge the functions of the Governor) of 
name of the State) and will to the best of my abilit 
eS oy ene defend the Constitution and the law and that Twill oi 
ae : : 
if the Biale).2? e service and well-being of the people of ———————(name 





. 160. The President may make such provision 

ae ee oi ae as he thinks fit for the discharge of the functions 

certain contingencies. of the Governor of a State in any contingency not 
provided for in this Chapter. 

Bower’ of Gararner- 40 161. The Governor of a State shall have the 
grant pardons, ete, and power to grant pardons, reprieves, respites or remis- 
to suspend, remit or com- Slons of punishment or to suspend, remit or com- 
mute sentences in certain mute the sentence of any person convicted 
cases. of any offence against any law relating to a matter 

to which the executive power of the State extends. 
162. Subject to the provisions of this Con- 

Extent of executive po- stitution, the executive power of a State shall ex- 
wer of State. tend to the matters with respect to which the Legis- 
lature of the State has power to make laws: 


Provided that in any matter with respect to which the Legislature of a 

State and Parliament have power to make laws, the executive power of the 

State shall be subject to, and limited by, the executive power expressly con- 

ferred by this Constitution or by any law made by Parliament upon the Union 

or authorities thereof. 
Council of Ministers. 

163. (1) There shall be a Council of Ministers with the Chief Minister at 

the head to aid and advise the Governor in the exer- 

Council of Ministers to cise of his functions, except in so far as he is by or 

aid and advise Governor. under this Constitution required to exercise his func- 
tions or any of them in his discretion. 


(2) If any question arises whether any matter is or is not a matter as 
respects which the Governor is by or under this Constitution required to aet in 
his diseretion, the decision of the Governor in his discretion shall be final, and 
the validity of anything done by the Governor shall not be called in question 
on the ground that he ought or ought not to have acted in his discretion. 

(3) The question whether ang, and if so what, advice was tendered by 
Ministers to the Governor shall not be inquired into in any court. 

164. (1) The Chief Minister shall be appointed by the Governor and the 

other ministers shall be appointed by the Governor 

Other provisions as to on the advice of the Chief Minister, and the minis- 

Ministers. ters shall hold office during the pleasure of the 
Governor. 

Provided that in the States of Bihar, Madhya Pradesh and Orissa, there 
shall be a Minister in charge of tribal welfare who may in addition be in charge 
of the welfare of the Scheduled Castes and backward classes or any other 


work. 
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(2) The Council of Ministers shall be collectively responsible to the 
Legislative Assembly of the State. 


(3) Before a Minister enters upon his office, the Governor shall adminis- 
ter to him the oaths of office and of secrecy according to the forms set out for 
the purpose in the Third Schedule. 


(4) A Minister who for any period of six consecutive months is not a 
member of the Legislature of the State shall at the expiration of that period 
cease to be a Minister. 


(5) The salaries and allowances of Ministers shall be such as the Legis- 
lature of the State may from time to time by law determine and, until the 
Legislature of the State so determines, shall be as specified in the Second 
Schedule. 


The Advocate-General for the State. 


165. (1) The Governor of each State shall ap- 

Advocate-General for the point a person who is qualified to be appointed a 

State. Judge of the High Court to be Advocate-Gencral 
for the State. 


(2) It shall be the duty of the Advocate-General to give advice to the 
Government of the State. upon such legal matters, and to perform such other 
duties of a legal character, as -may from time to time be referred or assigned 
to him by the Governor, and to discharge the functions conferred on him by 
or under this Constitution or any other law for the time being in foree. 

(3) The Advocate-General. shall hold office during the pleasure of the 


Governor, and shall receive such remuneration as the Governor may deter- 
mine. 


Conduct of Government Business. 


166.:° (1) All executive action of the Govern- 
Conduct of business of ment ofa State shall be expressed to be taken in 
the Goverment of a State. the name of the Governor. 

(2) Orders and other instruments made and executed in the name of 
the Governor shall be authenticated in such manner as may be specified in 
rules to be made by the Governor, and the validity of an order or instrument 
which is so authenticated shall not be called in question on the ground that it 
Is not an order or instrument made or executed by the Governor. 


. (3) The Governor shall make rules for the more convenient transae- 
tion of the business of the Government of the State, and for the allocation 
araong Ministers of the said’ business in so far as it is not business with respect 


to which the Governor is by or under this Constitution required to act in his 
discretion. : 


Duties of Chief Minister 


as Tespects the furnishing » 167. It shall be th ° Tinie. 
is information to Governor, ter of each State— © the duty of the Chief Minis 
ete. 


(a). to communicate to the Governor of the State all decisions of the 


Council of Ministers relating to the administration of the affai 
proposals for legislation ; es va eee 


(b) to furnish such information relating to the administration of the 


oe of the State and proposals for legislation as the Governor may call for; 


(c) if the Governor so requires, to submit f i i 
Guar ine quires, submit for the consideration of the 

J y matter on. which.a decision has bee kc inister 
but which has not been considered, ‘by the Council. Maes ee eee 
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Chapter Ili.—The State Legislature. 


General. 
Constitution of Legisla- 168. (1) For every State there shall be i 
onstitution ‘ a Legis- 
tures in States. lature which shall consist of the Governor, and 0 


(a) in the States of Bihar, Bombay, Madras, Punjab, th it \. 
vinces and West Bengal, two Houses; eee: 
(b) in other States, one House. 


. (2) Where there are two Houses of the Legislature of a State, one shall 
be snown as the Legislative Council and the other as the Legislative Assembly, 
and where there is only one House, it shall be known as the Legislative Assembly. 


169. (1) Notwithstanding anything in article 168, Parliament may by law 

udiicinweodetextsons Ge Pen pr ae re & the papi: Council 

ee at ° a State having such a Council or for the creation 

oa Councils in of such a Council in a State having no such Coun- 

cil, if the Legislative Assembly of the State passes 

a resolution to that effect by a majority of the total, membership of the 

Assembly and by a majority of not less than two-thirds of the members of the 
Assembly present and voting. 


(2) Any law referred to in clause (1) shall contain such provisions for 
the amendment of this Constitution as may be necessary to give effect to the 
provisions of the law and may also contain such supplemental, incidental and 
consequential provisions as Parliament may deem necessary. 

(3) No such law as aforesaid shall be deemed to be an amendment of 
this Constitution for the purposes of article 368. 

Gonaseicn oe Des 170. (1) Subject to the provisions of article 
igus Peesemblies eee 333, the Legislative Assembly of each State shall be 
. composed of members chosen by direct election. 

(2) The representation of each territorial constituency in the Legislative 
Assembly of a State shall be on the pasis of the population of that constitu. 
ency as ascertained at the last preceding census of which the relevant figures 
have been published and shall, save in the case of the autonomous districts of 
Assam and the constituency comprising the cantonment and municipality of 
Shillong, be on a scale of not more than one member for every seventy-five 
thousand of the population: 

Provided that the total number of members in the Legislative Assembly 
of a State shall in no case be more than five hundred or less than sixty. 

(3) The ratio between the number of members to be allotted to each 
territorial constituency in a State and the population of that constituency as 
ascertained at the last preceding census of which the relevant figures have been 
published shall, so far as practicable, be the same throughout the State. 

(4) Upon the completion of each census, the representation of the seve- 
yal territorial constituencies in the Legislative Assembly of each State shall 
be readjusted by such authority, in such manner and with effect from such 
date as Parliament may by law determine : 

Provided that such readjustment shall not affect representation in the 
Legislative Assembly until the dissolution of the then existing Assembly . 

171. (1) The total number of members in the 

ie : Legislative Council of a State having such a Coun- 

Composition of the Legis- Gi] shall not exceed one-fourth of the total number 

lative Councils. of members in the Legislative Assembly of that 
State: 

Provided that the total number of members in the Legislative Council 
of a State shall in no case be less than forty. 
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(2) Until Parliament by law ee pee ee of the 
islativ: i tate shall be as provided in clause ‘ er 
eee SP ney abe of members of the Legislative Council of a 
ar as nearly as may be, one-third shall be elected by So Ri 
sisting of members of municipalities, district boards and such other loca 

authorities in the State as Parliament may by law specify; 

(b) as nearly as may be, one-twelfth shall be elected by electorates 
consisting of persons residing in the State who have been for at least three 
years graduates of any university in the territory of India or have been for 
at least three years in possession of qualifications prescribed by or under any 
law made by Parliament as equivalent to that of a graduate of any such mni 
versity ; 

(c) as nearly as may be, one-twelfth shall be elected by electorates con. 
sisting of persons who have been for at least three years engaged in teaching 
in such educational institutions within the State, not lower in standard than 
that of a secondary school, as may be prescribed by or under any law made 
by Parliament ; 

(d) as nearly as may be, one-third shall be elected by the members of 
the Legislative Assembly of the State from amongst persons who are not 
members of the Assembly; 


(e) the remainder shall be nominated by the Governor in accordance 
with the provisions of clause (5). 

(4) The members to be elected under sub-clauses (a), (b) and (c) of 
clause (3) shall be chosen in such territorial constituencies as may be pres- 
cribed by or under any law made by Parliament, and the elections under the 
said sub-clauses and under sub-clause (d) of the said clause shall be held in 


accordance with the system of proportional representation by means of the 
single transferable vote. 


(5) The members to be nominated by the Governor under sub-clause 
(e) of clause (8) shall consist of persons having special knowledge or practical 
experience in respect of such matters as the following, namely :— 


Literature, science, art, co-operative movement and social service. 
172. (1) Every Legislative Assembly of every State, unless sooner dissolved, 
Duration of State Legis: shall continue for five years from the date appoint- 


latures. ae . ee meeting and no longer and the expi- 
. ration of the said period of five ye rate 
as a dissolution of the Assembly : ese 


Provided that the said period may, 


i: \ while a Proclamation of 
is in operation, ibe extended by Parliamen: id te ee 


mt by law for a period not exceeding 
n any case beyond a period of siz 


months after the Proclamation has ceased to operate. 


(2) The Legislative Council of a State shall j i 
( not be subject to dissolu- 
Co but as nearly as possible one-third of the members thereof shall pie 
“ Soon as may be on the expiration of every second year in accordance with 
€ provisions made in that behalf by Parl 


iament by law. 
Qualification for member- 173. A person shall i 
.f : i not be qualified to be 
we the State Legisla- chosen to fill a seat in the Legislature of a State 
unless he— 
(@) is a citizen of India; 
(b) is, in the case of a seat in the Legislati 
gislative Assembly, not less than 
twenty-five years of age and, in the case of a seat i islati i 
s . at in thi 

not less than thirty years of age; and ee eane conn 

¥F 
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(€) possesses such other qualifications as may be prescribed in th e 
half by or under any law made by Parliament. ere ahbe 


174. (1) The House or Houses of the Legis- 

lature of the State shall be summoned to meet twice 

Sessions of the State at least in every year, and six months shall not 

Legislature,  prorogation intervene between their last sitting in one session 

and dissolution. and the date appointed for their first sitting in the 
next session. 


: (2) Subject to the provisions of clause (1), the Governor may from 
time to time— 


(a) summon the House or either House to meet at such time and place 
as he thinks fit; 


(b)prorogue the House or Houses; 
(c) dissolve the Legislative Assembly. 


175. (1) The Governor may address the Legis- 

lative Assembly or, in the case of a State having a 

Right of Governor to ad- Legislative Council, either House of the Legislature 

dress and send messages to of the State, or both Houses assembled together, and 

the House or Houses. may for that purpose require the attendance of 
members. 


(2) The Governor may send messages to the House or Houses of the 
Legislature of the State, whether with respect to a Bill then pending in the 
Legislature or otherwise, and a House to which any message is so sent shall 
with all convenient despatch consider any matter required by the message tu 
be taken into consideration. 


176. (1) At the commencement of every ses- 

sion, the Governor shall address the Legislative As- 

Special address by the sembly or, in the case of a State having a Legisla- 

Governor at the commenee- tive Council, both Houses assembled together and 

ment of every session. inform the Legislature of the causes of its sum- 
mons. 


(2) Provision shall be made by the rules regulating the procedure of 
the House or either House for the allotment of time for discussion of the 
matters referred to in such address and for the precedence of such discussion 


over other business of the House. 


177, Every Minister and the Advocate-General for a State shall have the 

: right to speak in, and otherwise to take part in the 

Rights of Ministers and proceedings of, the Legislative Assembly of the 
Advocate-General 28 TeS- State or, in the case ofa State having a Legistative 
pects the Houses. Council, both Houses, and to speak in, and other- 
wise to take part in the proceedings of, any committee of the Legislature of 
which he may be named a member, but shall not, by virtue of this article, be 


entitled to vote. 
Officers of the State Legislature. 


178. Every Legislative Assembly of a State shall, as soon as may be, choose 
two members of the Assembly to be respectively 

The Speaker and De §peaker and Deputy Speaker thereof and, so often 
puty Speaker of the Legis’ 4° the office of Speaker or Deputy Speaker becomes 
ye. Ame: vacant, the Assembly shall choose another member 


te be Speaker or Deputy Speaker, as the case may be. 
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i ignation . . ; ae 
nate oa, the 179. A member holding office as Speaker or 


oflices of Speaker and De- Deputy Speaker of an Assembly-— 
puty Speaker. 

(a) shall vaeate his office if he ceases to be a member of the ey 

(b) may at any time by writing under his hand addressed, if much 
member is the Speaker, to the Deputy Speaker, and if such member is the 
Deputy Speaker, to the Speaker, resign his office; and ; 

(c) may be removed from his office by a resolution of the Assembly 
passed by a majority of all the then members of the Assembly : 

Provided that no resolution for the purpose of clause (c) shall be moved 
unless at least fourteen days’ notice has been given of the intention to move the 
resolution : 


Provided further that, whenever the Assembly is dissolved, the 
Speaker shall not vacate his office until immediately before the first mecting 
of the Assembly after the dissolution. 


J 180. (1) While the office of Speaker is vacant, 
tere Pie the duties of the office shall be performed by the 
perform the duties of the Deputy Speaker or, if the office of Deputy Speaker 
otfice of, or to act as, ig also vacant, by such member of the Assembly 
Speaker. as the Governor may appoint for the purpose. 

(2) During the absence of the Speaker from any sitting of the Assembly 
the Deputy Speaker or, if he is also absent, such person as may be determined 
by the rules of procedure of the Assembly, or, if no such person is present, 
such other person as may be determined by the Assembly, shall act as Speaker, 

181. (1) At any sitting of the Legislative Assembly, while any resolu- 
tion for the removal of the Speaker from his office is 
The Speaker and the De- ney consideration, the Speaker, or while any resol- 
iwi ean, Pe ution for the removal of the Deputy Spaker from 
his removal from office is his office is under consideration, the Deputy Speaker, 
under consideration. shall not, though he is present, preside, and the 
. provisions of clause (2) of article 180 shall apply 
in relation to every such sitting as they apply in relation to a sitting from which 
the Speaker: or, as the case may be, the Deputy Speaker, is absent, 

(2) The Speaker shall have the right to speak in, and otherwise to 
take part in the proceedings of, the Legislative Assembly while any resolu- 
don. for his removal from office is under consideration in the Assembly and 
shall, notwithstanding anything in article 189, be entitled to vote only in the 


the first instance on such resolution or on any other matter during such pro. 
cecdings but not in the case of an equality of votes. 


182. The Legislative Council of every State having such Council shall, 


. as soon as may be, choose two members of the 
eat Cae pos te Council to be respectively Chairman and Deputy 
Legislative Council. hairman threof and, so often as the office of Chair- 


man or Deputy Chairman becomes wacant, the 


: Couneil shall choose another member to be Chair- 
man or Deputy Chairman, as the case may be. 

Vacation and resignation 
peg tyne tace Ape 183. A member holding office as Chairman or 
puty Chairman, * Deputy Chairman of a Legislative Council— 


(a) shall vacate his Office if he ceases to be a member of the Council; 
(0) may at any time by writing under his hand addressed, if such 
member is the Chairman, to the Deputy Chairm 


L an, and if such member is the 
Deputy Chairman, to the Chairman, resign his office ; and 3 
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(c) may be removed from his office by a r i i 
: ) Y y a resolution of 
by a eo Be all the then members of the Council: eee re 
rovided that no resolution for the pur 1 
l I pose of clause (c) shall be moved 
ion aru fourteen days’ notice has been given of the intention to move ‘the 


Power of the Deputy 184. (1) While the office of Chairman is vacant, 
Chairman or other person the duties of the office shall be performed by the 
te Deere a a, : Deputy Chairman or, if the office of Deputy Chair- 
Chicmean. man is also vacant, by such member of the Council 

as the Governor may appoint for the purpose. 


(2) During the absence of the Chairman from any sitting of the 
Council the Deputy Chairman or, if he is also absent, such person as may be 
determined by the rules of procedure of the Council, or, if no such person is 
present, such other person as may be determined by the Council, shall act as 


Chairman. 


185. (1) At any sitting of the Legislative Council, while any resolution for 
The Chairman or the De- the removal of the Chairman from his office is un- 
puty Chairman not to pre- der consideration, the Chairman, or while any resolu- 
side while a resolution for tion for the removal of the Deputy Chairman from 
his removal from office is his office is under consideration, the Deputy Chair- 
under consideration. man, shall not, though he is present, preside, and 
the provisions of clause (2) of article 184 shall apply in relation to every such 
sitting as they apply in relation to a sitting from which the Chairman or, as 


the case may be, the Deputy Chairman is absent. 


(2) The Chairman shall have the right to speak in and otherwise to 
take part in the proceedings of, the Legislative Council while any resolution 
for his removal from office is under consideration in the Council and shall, 
notwithstanding anything in article 189, be entitled to vote only in the first 
instance on such resolution or on any other matter during such proceedings 
but not in the case of an equality of votes. 


186. There shall be paid to the Speaker and the Deputy Speaker of the 
Legislative Assembly, and to the Chairman and the 
Salaries and allowances of Deputy Chairman of the Legislative Council, such 
the Speaker and Depu‘ salaries and allowances as may be respectively fixed 
ty a one ee by the Legislature of the State by law and, until 
an * provision in that behalf is so made, such salaries and 
allowances as are specified in the Second Schedule. 
‘ 187. (1) The House or each House of the 
Secretariat of State Tegislature of a State shall have a separate secreta- 
Legislature. rial staff : 


Provided that nothing in this clause shall, in the case of the Legislature 
of a State having a Legislative Council, be construed as preventing the 
creation of posts common to both Houses of such Legislature. : 

(2) The Legislature of a State may by law regulate the recruitment, 
and the conditions of service of persons appointed, to the secretarial staff of 
the House or Houses of the Legislature of the State. 


(3) Until provision is made by the Legislature of the State under clause 
(2), the Governor may, after consultation with the Speaker of the Legislative 
Assembly or the Chairman of the Legislative Council, as the case may be, make 
rules regulating the recruitment, and the conditions of service of persons ap- 
pointed, to the secretarial staff of the Assembly or the Council, and any rules 
so made shall have effect subject to the provisions of any law made under the 


said clause. 
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Conduct of Business. ee 
188. Every member of the Legislative Assembly or the Legislative 


i shi fore taking his seat, inake 

‘ ouncil of a State shall, be 

oe arene aa subseribe before the Governor, or some 
omer person appointed in that behalf by him. ian 


Ose 4 > Third 

oath or affirmation according to the form set out for the purpose in the Thire 

le. ‘ : , os, 

ss 189. (1) Save as otherwise provided in a 

i ituti ll questions at = any sitting of a 

ting in Houses, power Constitution, all — af OFF 

ah Hates to act Marat: House of the Legislature of a State eae) he td 

standing vacancies and mined by a majority of votes of the mem ere p sent 

era: and voting, other than the Speaker or Chairman, 

or person acting as such. ; 

The Speaker or Chairman, or person acting as such, shall not wate ee 

the first instance, but shall have and exercise a casting vote in the case o 
an equality of votes. 


(2) A House of the Legislature of a State shall have power to act 
notwithstanding any vacancy in the membership thereof, and any. proceedings 
in the Legislature of a State shall be valid notwithstanding that it is diseoverca 
subsequently that some person who was not entitled so to do sat or voted or 
otherwise took part in the proceedings. ; 

(3) Until the Legislature of the State by law otherwise provides 
the quorum to constitute a meeting of a House of the Legislature of a State 


snall be ten members or one-tenth of the total number of members of the 
House, whichever is greater. 


(4) If at any time during a meeting of the Legislative Assembly or the 
Legislative Council of a State there is no quorum, it shall be the duty of the 
Speaker or Chairman, or person acting as such, either to adjourn the House 
or to suspend the meeting until there is a quorum. 


Disqualifications of Members. 


190. (1) No person shall be a member of both Houses of 

. the Legislature of a State and prevision 

Veeation: of seate: shall be made by the Legislature of the State by law 
for the vacation by a person who is chosen a member of both Houses of his 
seat in one House or the other. 

(2) No person shall be a member of th 
States specified in the First Schedule and if a person is chosen a member of the 
Legislatures of two or more such States, then, at the expiration of such period 
as may be specified in rules made by the President, that person’s seat in the 
Legislatures of all such States shall become vacant, unless he has previously 
resigned his seat in the Legislatures of all but one of the States. 

(3) If a member of a House of the Legislature of a State— 

(a) becomes subject to any of the disqualifications mentioned in clause 
(1) of article 191; or 


(b) resigns his seat by writing under his hand addressed to the 
Speaker or the Chairman, as the case may be, 
his seat shall thereupon become vacant. 


(4) If for a period of sixty days a mem 
ture of a State is without permission of the House absent from all meetings 
thereof, the House may declare his seat vacant: 

Provided that 


in computing the said period of sixty days no account 
shall be taken of any period during which the House ‘Sond 


S is prorogued or is ad- 
Journed for more than four consecutive days. - 


e Legislatures of two or more 


ber of a House of the Legisla- 
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Disquatneations: for wow: 191. (1) A person shall be disqualified for being 

bership. chosen as, and for being, a member of the Legis- 

lative Assembly or Legislative Council of a State-— 

(a) if he holds any office of profit under the Government of India or 

the Government of any State, specified in the First Schedule, other than an 

oie declared by the Legislature of the State by law not to disqualify its 
101der ; 


(b) if he is of unsound mind and stands so declared by a competent 
court ; 


(c) if he is an undischarged involvent; 

; (d) if he is not a citizen of India, or has voluntarily acquired the citi- 
zenship of a foreign State, or is under any acknowledgment of allegiance or 
adherence to a foreign State; 

(e) if he is so disqualified by or under any law made by Parliament. 

(2) For the purposes of this article, a person shall not be deemed to 
hold an office of profit under the Government of India or the Government of 
any State specified in the First Schedule by reason only that he is a Minister 
either for the Union or for such State. 


192. (1) If any question arises as to whether a member of a House of 

the Legislature of a State has become subject to any 

Decision on questions as Of the disqualifications mentioned in clause (1) of 

to disqualifications of mem- article 191, the question shall be referred for the 

hers. decision of the Governor and his decision shall be 

final. / 

(2) Before giving any decision on any such question, the Governor shali 

ootain the opinion of the Election Commission and shall act according to such 
opinion. 

193. If a person sits or votes as a member of the Legislative Assembly 

or the Legislative Council of a oar AAT has 

set complied with the requirements of artice 3, or 

rags fe age re he knows that he: is not qualified or that he is 

ee or ° affirmation un- disqualified for membership thereof, or that he is 

der article 188 or when prohibited from so doing by the provisions of any 

not qualified or when dis- Jaw made by Parliament or the Legislature of the 

qualified. State, he shall be liable in respect of each day on 

which he so sits or votes to a penalty of five hundred rupees to be recovered 


as a debt due to the State. 
Powers, Privileges and Immunities of State Legislatures end their Atenbers: 
194. (1) Subject to the provisions of this 

: ivileges, ete., Constitution and to the rules and standing orders 
vee Hiowmes of Levila: regulating the procedure of the Legislature, there 


he Houses of Legisla- 1 i here 
fares and of the members shall be freedom of speech in the Legislature of 


and committees thereof. every State. 

(2) No member of the Legislature of a State shall be liable # ad 
proceedings in any court in respect of anything said or any vote ae y a 
in the Legislature or any committee thereof, and no person a e - _ : 
in respect of the publication by or under the authority of a House of su 
Legislature of any report, paper, votes or proceedings. ;  s = 

(3) In other respects, the powers, privileges and immunities of a see 
of the Legislature of a State, and of the members and the committees a = 
of h Legislature, shall be such as may from time to time be defined by the 
el t by law, and, until so defined, shall be those of the House of Com- 
eae of the Parliament of the United Kingdom, and of its members and com 
mittees, at the commencement of this Constitution. 
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(4) The provisions of clauses (1), (2) and (3) shall apply in relation 16 
persons who by virtue of this Constitution have the right to speak in, and 
otherwise to take part in the proceedings of, a House of the Legislature of a 
State or any committee thereof as they apply in relation to members of that 
Legislature. 

195. Members of the Legislative Assembly and the Legislative Council 

of a State shall be entitled to receive such salaries 

ee ot allowances and allowances as may from time to time be deter- 

Sega mined by the Legislature of the State by law and, 

until provision in that respect is so made, salaries and allowances at such ratcs 

and upon such conditions as were immediately before the commencement of this 

Constitution applicable in the case of members of the Legislative Assembly 
of the corresponding Province. 


Legislative Procedure. 
196. (1) Subject to the provisions of articles 
Provisions as to intro. 198 and 207 with respect to Money Bills and other 
duction and passing of financial Bills, a Bill may originate in either House 
Bills. of the Legislature of a State which has a Legislative 
Council. 


(2) Subject to the provisions of articles 197 and 198, a Bill shall not be 
deemed to have been passed by the Houses of the Legislature of a State having 
a Legislative Council unless it has been agreed to by both Houses, either with- 
out amendment or with such amendments only as are agreed to by both Houses. 

A (3) A Bill pending in the Legislature of a State shall not lapse by reason 
of the prorogation of the House or Houses thereof. 


(4) A Bill pending in the Legislative Council of a State which has not 
been passed by the Legislative Assembly shall not lapse on a dissolution of the 
Assembly . 

me (5) A Bill which is pending in the Legislative Assembly of a State, or 
which having been passed by the Legislative Assembly is pending in the Legis- 
lative Council, shall lapse on a dissolution of the Assembly . " 


Hees eaten ie anintand oh 197. (1) If after a Bill has been passed by the 
Legislative Counell as to Legislative Assembly of a State having a Legislative 
Bills other than Money oe and transmitted to the Legislative Coun- 

: eil— 


a the Bill is rejected by the Council; or 

. more than three months elapse from the d i ill i 
2 . . at " ; 
laid een i stray without the Bill being passed by Aste ee 

,, (¢) the Bill is passed il wi i 

Taspiilaties Asssubly Bt nit been Council with amendments to which the 
t ae : : 

fear te Assembly may, subject to the rules regulating its procedure 
sud aeeee. bch in the same or in any subsequent session with or without 
basic fear Mas sate been made, suggested or agreed to by the 
Cana Transmit the Bill as so passed to the Legislative 


(2) If after a Bill has been so 

f assed f i is 

lative Assembly and transmitted to the Degniaties Cae ene eet 
(a). the Bill is rejected by the Couneil; or 


(b) more than one m : 
before the Council without the Bil eae the date on which the Bill is laid 


i passed by it; or 
., (¢) the Bill is passe ag : 
legislative Assembly does Aes Connell with amendments to nRigh he 
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the Bill shall be deemed to have been passed by the Houses of the Legislature 

of the State in the form in which it was passed by the Legislative Assembly 

for the second time with such amendments, if any, as have been made or sug- 

gested by the Legislative Council and agreed to by the Legislative Assembly. 
(3) Nothing in this article shall apply to a Money Bill. 


Special procedure in res- 198. (1) A Money Bill shall not be introduced in 
pect of Money Bills. a Legislative Council. 

(2) After a Money Bill has been passed by the Legislative Assembly 
of a State having a Legislative Council, it shall be transmitted to the Legis- 
lative Council for its recommendations, and the Legislative Council shall with- 
in a period of fourteen days from the date of its receipt of the Bill return the 
Bill to the Legislative Assembly with its recommendations, and the Legisla- 
tive Assembly may thereupon either accept or reject all or any of the recom- 
mendations of the Legislative Council. 

(3) If the Legislative Assembly accepts any of the recommendations of 
the Legislative Council, the Money Bill shall be deemed to have been passed 
by both Houses with the amendments recommended by the Legislative Coun- 
cil and accepted by the Legislative Assembly. 

(4) If the Legislative Assembly does not accept any of the recommen- 
dations of the Legislative Council, the Money Bill shall be deemed to have been 
passed by both Houses in the form in which it was passed by the Legislative 
‘Assembly without any of the amendments recommended by the Legislative 
Council. 

(5) If a Money Bill passed by the Legislative Assembly and transmit- 
ted to the Legislative Council for its recommendations is not returned to the 
Legislative Assembly within the said period of fourteen days, it shall be deem- 
ed to have been passed by both Houses at the expiration of the said period in 
the form in which it was passed by the Legislative Assembly. 

199. (1) For the purposes of this Chapter, a Bill shall be deemed to be 
Definition of “Money  @ Money Bill if it contains only provisions dealing 
Bills”. with all or any of the following matters, namely— 

(a) the imposition, abolition, remission, alteration or regulation of any 
tax; . i 
(b) the regulation of the borrowing of money or the giving of any 
guarantee by the State, or the amendment of the law with respect to any finan- 
cial obligations undertaken or to be undertaken by the State: 

(c) tue custody of the Consolidated Fund or the Contingency Fund of 
the State, the payment of moneys into or the withdrawal of moneys from any 


such Fund; 
(d) the appro 


ee enditure to be expenditure charged on the 


the declaring of any exp t s 
Goinsglidoted Fund of the State, or the increasing of the amount of any such 


xpenditure ; 
oe (f) the receipt of money on account of the Consolidated Fund of the 


State or the public account of the State or the custody or issue of such money, 


* (g) any matter incidental to any of the matters specified in sub-clauses 


( to (f)- . 
a, i“ A Bill shall not be deemed to be a Money Billl by reason only that 


i iti i enalties, or for the 
i ides for the imposition of fines or other pecuniary p . 
pees payment of fees for licences or fees for services rendered, or by 
seasons that it provides for the imposition, abolition, remission, alteration or 
regulation of any tax by any local authority or body for local purposes. 


priation of moneys out of the Consolidated Fund of the 
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any question arises whether a Bill introduced in the Legislature 
of a Sate tie a Legisiative Council is a Money Bill or not, the deci- 
cion of the Speaker of the Legislative Assembly of such State thereon shall be 
tinal. 

(4) There shall be endorsed on every Money Bill when it is transmitted 
to the Legislative Council under article 198, and when it is presented to the 
Governor for assent under article 200, the certificate of the Speaker of the 
Legislative Assembly signed by him that it is a Money Bill. 

200. When a Bill has been passed by the Legislative Assembly of a 
State or, in the case of a State having a Legislative 
Council, has been passed by both Houses of the Legis- 
lature of the State, it shall be presented to the Governor and the Governor shall 
declare either that he assents to the Bill or that he withholds assent therefrom 
or that he reserves the Bill for the consideration of the President: 


Provided that the Governor may, as soon as possible after the presen- 
tation to him of the Bill for assent, return the Bill if it is not a Money Bill to- 
gether with a message requesting that the House or Houses will reconsider the 
Bill or any specified provisions thereof and, in particular, will consider the de- 
sirability of introducing any such amendments as he may recommend in his 
message and, when a Bill is so returned, the House or Houses shall reconsider 
the Bill accordingly, and if the Bill is passed again by the House or Houses 
with or without amendment and presented to the Governor for assent, the Gover- 
nor shall not withhold assent therefrom : 


Provided further that the Governor shall not assent to, but shall reserve 
for the consideration of the President, any Bill which in the opinion of thu 
Governor would, if it became law, so derogate from the powers of the High 


Court as to endanger the Position which that Court is by this Constitution 
designed to fill. 


Assent to Bills. 


; 201. When a Bill is reserved by a Governor 
Bills reserved for consi- for the consideration of the President, the President 
eration, shall declare either that he assents to the Bill or that 
he withholds assent therefrom; 
. Provided that, where the Bill is not a Mone Bill, the Presi 
direct the Governor to return the Bill to the House © as the case pp the 
Houses of the Legislature of the State together with such a Message as is men- 
tioned in the first proviso to article 200 and, when a Bill is so returned, the 


Procedure in Financial Matters, 
202. (1)The Governor shall in respect of eve 


: be laid before the H i 
Annual financial state. © House or Houses of the Lecisla- 
meri te oe of = State a statement of the esti Be 
and expenditure of the State f i i 
part referred to as the “‘annual financial statement’’, or What year, in this 


(2) The estimates of enditur ied i ial 
detiesab mal cee pce iture embodied in the annual financial: 


G 
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and shall distinguish expenditure on revenue account from other expenditure. 


(3) The following expenditure shall be expenditure chi d is 
solidated Fund of each State— - speed onthe on 


: (a) the emoluments and allowances of the Governor and other expen- 
diture relating to his office; 

(b) the salaries and allowances of the Speaker and the Deputy Speaker 
of the Legislative Assembly and, in the case of a State having a Legislative 
on also of the Chairman and the Deputy Chairman of the Legislative 

‘cuncil ; 

. (c) debt charges for which the State is liable including interest, sink- 
ing fund charges and redemption charges, and other expenditure relating to 
the raising of loans and the service and redemption of debt; 

(d) expenditure in respect of the salaries and allowances of Judges of 
any High Court; 

(e€) any sums required to satisfy any judgment, decree or award of any 
Court or arbitral tribunal; 

_. (f) any other expenditure declared by this Constitution, or by the: 
Legislature of the State by law, to be so charged. 


203. (1) So much of the estimates as relates to expenditure charged 
Preasdite in Lepistaties upon the Consolidated Fund of a State shall not 
with respect to estimates ' be submitted to the vote of the Legislative Assembly, 
but nothing in this clause shall be construed as 

preventing the discussion in the Legislature of any of those estimates. 


(2) So much of the said estimates as relates to other expenditure shall 
be submitted in the form of demands for grants to the Legislative Assembly, 
and the Legislative Assembly shall have power to assent, or to refuse to assent, 
to any demand, or to assent to any demand subject to a reduction of the amount 
specified therein. 

(3) No demand for a grant shall be made except on the recommendation 
of the Governor. 

204. (1) As soon as may be after the grants under article 203° have 

Appropriation Bill been made by the Assembly, there shall be intro- 

De eR ye duced a Bill to provide for the appropriation out of 
the Consolidated Fund of the State of all moneys required to meet— 


(a) the grants so made by the Assembly ; and 


(b) the expenditure charged on the Consolidated Fund of the State but 
not exceeding in any case the amount shown in the statement previously laid 


before the House or Houses. re 
(2) No amendment shall be proposed to any such Bill in the House or 


either House of the Legislature of the State which will have the effect of vary- 
ing the amount or altering the destination of any grant so made or of varying 
the amount of any expenditure charged on the Consolidated Fund of the State, 
and the decision of the person presiding as to whether an amendment is 
inadmissible under this clause shall be final. 

(3) Subject to the provisions of articles 205 and 206, no money shall be 
withdrawn from the Consolidated Fund of the State except under appropria- 
tion made by law passed in accordance with the provisions of this article. 


Supplementary, additional 205. (1) The Governor shall— 

or excess grants. : ; 
(a) if the amount authorised by any law made in accordance with the 

s of article 204 to be expended for a particular service for the current 


sion 
Peer al ound to be insufficient for the purposes of that year or when 


financial year is f 
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a need has arisen during the current financial year for supplementary or addi- 
tional expenditure un» some new service not contemplated in the annual finan- 
cial statement for that year, or : ; ; 

(b) if any money has been spent on any service during a financial year 
in excess of the amount granted for that service and for that year, 
cause to be laid before the House or the Houses of the Legislature of the State 
another statement showing the estimated amount of that expenditure or cause 
to be presented to the Legislative Assembly of the State a demand for such 
excess, as the case may be. 

(2) The provisions of articles 202, 203 and 204 shall have effect in rela- 
tion to any such statement and expenditure or demand and also to any law to 
be made authorising the appropriation of moneys out of the Consolidated 
Fund of the State to meet such expenditure or the grant in respect of such 
demand as they have effect in relation to the annual financial statement and 
the expenditure mentioned therein or to a demand for a grant and the law to be 
made for the authorisation of appropriation of moneys out of the Consolidated 
Fund of the State to meet such expenditure or grant. 


Votes on account, votes of 206. (1) Notwithstanding anything in the fore- 
credit and exceptional going provisions of this Chapter, the Legislative 
grants. Assembly of a State shall have power— 


(a) to make any grant in advance in respect of the estimated expendi- 
ture for a part of any financial year pending the completion of the procedure 
prescribed in article 203 for the voting of such grant and the passing of the law 
in avcordance with the provisions of article 204 in relation to that expenditure ; 

(b) to make a grant for meeting an unexpected demand upon the re- 
sources of the State when on account of the magnitude or the indefinite 
character of the service the demand cannot be stated with the details ordinarily 
given in an annual financial statement ; 

(c) to make an exceptional grant which forms no part of the current 
service of any financial year; 
and the Legislature of the State shall have power to authorise by law the with- 
drawal of moneys from the Consolidated Fund of the State for the purposes for 
which the said grants are made. 


207. (1) A Bill or amendment making provision for any of the matters speci- 
Spatial. Gabelni tied, we-¥ fied in.sub-clauses (a) to (f) of clause (1) of article 
finacial Bile 199 shall a be introduced or moved except on the 
i recommendation of the Governor, and a Bil <i 
such dais shall not be introduced in a Legislative Council: oe 
rovided that no recommendation shall b ired i 
for the moving of an amendment i i oFisiolt oe ee on 
at abolition of Sac tan ent making provision for the reduction 
— (2) A Bill or amendment shall not be deemed to make 
a e a aforesaid by reason only that it provides for the imposition of 
lence, - tone Siang as for the demand or payment of fees for 
I es: or services rendered, or by reason that it ides f 
imposition, abolition, remission, alteration or = i acy ae ak 
authority oe baip hoe ee n or regulation of any tax by any local 


(3) A Bill whieh, if enacted and br i i 
( 5 I ought into t 4 
expenditure from the Consolidated Fund of a State shall viet be 


provision for any 


ould involve 
passed by .a 
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House of the Legislature of the State unless the Governor h 
to that House the consideration of the Bill. Meee: 


Procedure Generally. 


208. (1) A House of the Legislature of a State may make rules for regu- 
lating, subject to the provisions of this Constitution, 
: its procedure and the conduct of its business. 

. (2) Until rules are made under clause (1), the rules of procedure and 
standing orders in force immediately before the commencement of this Consti- 
tution with respect to the Legislature for the corresponding Province shall have 
effect in relation to the Legislature of the State subject to such modifications 
aud adaptations as may be made therein by the Speaker of the Legislative 
Assembly, or the Chairman of the Legislative Council, as the case may be. 

: (3) In a State having a Legislative Council the Governor, after consul- 
tation with the Speaker of the Legislative Assembly and the Chairman of the 
Legislative Council, may make rules as to the procedure with respect to com- 
munications between the two Houses. 


Ruwes of procedure. 


209. The Legislature of a State may, for the purpose of the timely 
Regihatie awa ee: completion of financial business, regulate by law the 
cedure in the Te Aalatare of procedure of, and the conduct of business in, the 
the State in relation to #. House or Houses of the Legislature of the State in 
nancial business. relation to any financial matter or to any Bill for 
the appropriation of moneys out of the Consolidated 
Fund of the State, and, if and so far as any provision of any law so made is 
inconsistent with any rule made by the House or either House 
of the Legislature of the State under clause (1) of article 208 or with any rule 
or standing order having effect in relation to the Legislature of the State under 
clause (2) of that article, such provision shall prevail. 


210. (1) Notwithstanding anything in Part XVII, but subject to the 
i of article 348, business in the Legisla- 


Language to be used in provisions * * 

Legislature. ture of a State shall be transacted in the official 
language or languages of the State or in Hindi or in 
English : 


Provided that the Speaker of the Legislative Assembly or Chairman of 
the Legislative Council, or person acting as such, as the case may be, may per- 
mit any member who cannot adequately express himself in any of the langu- 
ages aforesaid to address the House in his mother-tongue. 

(2) Unless the Legislature of the State by law otherwise provides, this 
article shall, after the expiration of a period of fifteen years from the commence- 
ment of this Constitution, have effect as if the words ‘“‘or in English’’ were 
omitted therefrom. 

211. No discussion shall take place in the Legis- 
lature of a State with respect to the conduct of any 
Judge of the Supreme Court or of a High Court in 
the discharge of his duties. 

9212. (1) The validity of any proceedings in 
Courts not to inquire into pro- the Legislature of a State shall not be called in ques- 
cealings of the Legis: tion on the ground of any alleged irregularity of 
lature: procedure. 

(2) No officer or member of the Legislature of a State in whom powers 
are vested by or under this Constitution for regulating procedure or the con- 
duct of business, or for maintaining order, in the Legislature shall be subject 
to the jurisdiction of any court in respect of the exercise by him of those 


powers. 


Restriction on diseussion 
in the Legislature. 
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Chapter IV.—Legisiative Power of the Governor. 

218. (1) If at any time, except when the Legislative Assembly ofa State Js 
in session, or where there is a Legislative Council in 
a State, exeept when both Houses of the Legislature 
are in session, the Governor is satisfied that circum- 
stances exist which render it necessary for him to 
take immediate action, he may promulgate such Ordi- 
naneces as the circumstances appear to him to require: 

Provided that the Governor shall not, without instructions from the 
President, promulgate any such Ordinance if— : ; 

(a) a Bill containing the same provisions would under this Constitu- 
tion have required the previous sanction of the President for the introdue- 
tion thereof into the Legislature; or 

(b) he would have deemed it necessary to reserve a Bill containing the 
same provisions for the consideration of the President; or : 

(c) an Act of the Legislature of the State containing the same provi- 
sions would under this Constitution have been invalid unless, having been 
reserved for the consideration of the President, it had received the assent of 
the President. 


(2) An Ordinance promulgated under this article shall have the same 
force and effect as an Act of the Legislature of the State assented to by the 
Governor, but every such Ordinance— 


(a) shall be laid before the Legislative Assembly of the State, or where 
there is a Legislative Council in the State, before both the Houses, and shall 
cease to operate at the expiration of six weeks from the reassembly of the Legis- 
lature. or if before the expiration of that period a resolution disapproving it 
is passed by the Legislative Assembly and agreed to by the Legislative Council, 
if any, upon the passing of the resolution or, as the case may be, on the resolu- 
tion being agreed to by the Council; and 


(b) may be withdrawn at any time by the Governor. 
. Explanation —Where the Houses of the Legislature of a State having a 
Legislative Council are summoned to reassemble on different dates, the period 


of six weeks shall be reckoned from the later of those dates for the Purposes 
of this clause. 


Power of Governor to 
promulgate Ordinances dur- 
ing recess of Legislature. 


. (3) If and so far as an Ordinance under this article makes any provi- 
sion which would not be valid if enacted in an Act of the Legislature of the 
State assented to by the Governor, it shall be void: 


_ Provided that, for the purposes of the provisions of this Constitution 
relating to the effect of an Act of the Legislature of a State which is repug- 
nant to an Act of Parliament or an existing law with respect. to a matter enu- 
merated in the Concurrent List, an Ordinance promulgated under this article 
in pursuance of instructions from the President shall be deemed to be an Act 
of the Legislature of the State which has been reserved for the consideration 
of the President and assented to by him. : 


Chapter V.~ Tae High Courts in the States. 
High Courts for States. & Pee (1) There shall be a High Court for each 
ate. 


(2) For the purposes of this Constituti i isi 
Ba aN) a t ‘tution the High Court exercising 
ven in relation to any Province immediately before the commencement 


he Sea stitation shall be deemed to be the High Court for the correspond- 


‘ 3) Th isi i : 
haa oa of this Chapter shall apply to every High Court 
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215. Every High Court shall be a court of re- 
High Courts to be courts cord and shall have all the powers of such a court 


ore record. ee the power to punish for contempt of it- 
self. 

Constitution of High 216. Every High Court shall consist of a Chief 

Courts. Justice and’ such other Judges as the President may 


; from time to time deem it necessary to appoint: 

Provided that the Judges so appointed shall at no time exceed in num- 
ber such maximum number as the President may, from time to time, by order 
fix in relation to that Court. 

217. (1) Every Judge of a High Court shall be appointed by the Presi- 
dent by warrant under his hand and seal after con- 
sultation with the Chief Justice of India, the Gov- 
ernor of the State, and, in the case of appointment 
: . of a Judge other than the Chief Justice, the Chief 
Justice of the High Court, and shall hold office until he attains the age of sixty 
years: 

Provided that— 

_ (aja Judge may, by writing under his hand addressed to the President, 
resign his office ; 

(b) a Judge may be removed from his office by the President in the 
manner provided in clause (4) of article 124 for the removal of a Judge of the 
Supreme Court: 

(c) the office of a Judge shall be vacated by his being appointed by the 
President to be a Judge of the Supreme Court or by his being transferred by 
the President to any other High Court within the territory of India. 

(2) A person shall not be qualified for appointment as a Judge of a 
High Court unless he is a citizen of India and— 

(a) has for at least ten years held a judicial office in the territory of 
India; or 
(b) has for at least ten years been an advocate of a High Court in any 
Stote specified in the First Schedule or of two or more such Courts in success- 


sion. 


Appointment and condi- 
tions of the office of a 
Judge of a High Court. 


Explanation.—For the purposes of this clause— 

(a) in computing the period during which a person has been an advo- 
cate of a High Court, there shall be included any period during which the 
person has held judicial office after he became an advocate; : : 

(b) in computing the period during which a person has held judicial 
office in the territory of India or been an advocate of a High Court, there shall 
be included any period before the commencement of this Constitution during 
which he has held judicial office in any areca which was comprised before the fif- 
teenth day of August, 1947, within India as defined by the Government of India 
Act, 1935, or has been an advocate of any High Court in any such area, as the 
ease may be. 
218. The provisions of clauses (4) and (5) of 

teati article 124 shall apply in relation to a High Court 
siete wlstine oon. as they apply in relation to the Supreme Court with 
veme Court to High Courts, the substitution of references to the High Court for 
references to the Supreme Court. 
219. Every person appointed to be a Judge of a High Court ina 
State shall, before he enters upon his office, make 
Oath or affirmation by and subscribe before the Governor of the State, or 
Tudges of High Courts. some person appointed in that behalf by him, an 
oath or affirmation according to the form set out for the purpose in the Third 


Schedule. 
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220. No person who has held office as a Judge 

Prohibition of practising Gf » JJigh Court after the commencement of this 

in courts or _ before any Constitution shall plead or act in any court. or be- 
eiaianiey dee Serer fore any authority within the territory of India. 

221. (1) There shall be paid to the Judges of 

Salaries, ete. of Judges. each High Court such salaries as are speeified in the 
Second Schedule. : 

(2) Every Judge shall be entitled to such allowances and to such rights 
in respect of leave of absence and pension as may from time to time be deter- 
mined by or under law made by Parliament and, until so determined, to such 
allowances and rights as are specified in the Second Schedule: 

Provided that neither the allowaness of a Judge nor his rights in respect 
of leave of absence or pension shall be varied to his disadvantage after his ap- 

ointment. 
: 222. (1) The President may, after consultation 
Transfer of a Judge with the Chief Justice of India, transfer a Judge 
bering ae ee from one High Court to any other High Court 
within the territory of India. 

(2) When a Judge is so transferred, he shall, during the period he 
serves as a Judge of the other Court, be entitled to reeeive in addition to his 
salary such compensatory allowance as may be determined by Parliament by 
law and, until so determined, such compensatory allowance as the President 
may by order fix. 

223. When the office of Chief Justice of a High Court is vacant or when 
Appointment of scting 229 such Chief Justice is, by reason of absence or 
Chief Justice. otherwise, unable to perform the duties of his office, 
the duties of the office shall be performed by such 
one of the other Judges of the Court as the President may appoint for the 
purpose. 
224. Notwithstanding anything in this Chapter, the Chief Justice of a 
Attendance of retired High Court for any State may at any time, with the 
Judges at sittings of High P¥evious consent of the President, request any 
Courts. person who has held the office of a Judge of that 
Court or of any other High Court to sit and aet 
as a Judge of the High Court for that State, and every such person so request- 
ed shall, while so sitting and acting, be entitled to such allowances as the 
President may by order determine and have all the jurisdiction, powers and 
ae of, but shall not otherwise be deemed to be, a Judge of that Tligh 

Provided that nothing in this article shall be deemed to require any such 
uss aroreanid to sit and act as a Judge of that High Cie aaice fe con- 

225. Subject to the provisions of this Constitution and to the provisions 
Jurisdiction of existing ©! 2uY law of the appropriate Legislature made by 
High Courts. virtue of powers conferred on that Legislature by 
: : this Constitution, the Jurisdiction of, and the law 

, any existing High Court, and the respective powers of the 


es | sittings of the 
Court and of members thereof sitting alone or in Division Courts, shall be the 


same fe ee before the commencement of this Constitution: 
rovided that any restriction to which the exercise of orisi jurisdi 
* < , nal jurisdie- 
pon by any of the High Courts with respect to any matter concerning the reve- 
© or concerning any act ordered or done in the collection thereof was sub- 


J a ly before the co h 
£ Cc t she onger 
ject immedi te mmencement of this onstitution shall no s 
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226. (1) Notwithstanding anything in article 32, every High Court 
Power of High Courts shall have power, throughout the territories in rela- 
to issue certain writs. tion to which it exercises jurisdiction, to issue to 
any person or authority, including in appropriate 
cases any Government, within those territories directions, orders or writs, in- 
eluding writs in the nature of habeas corpus, mandamus, prohibition, quo 
warranto and certiorari, or any of them, for the enforcement of any of the 
Tights conferred by Part III and for any other purpose. 
(2) The power conferred on a High Court by clause (1) shall not be in 
sevoeucn of the power conferred on the Supreme Court by clause ( 2) of arti- 
a 
ig 227. (1) Every High Court shall have super- 
jen pe eo fe ag a intendence over all courts and tribunals throughout 
the High Court. “the territories in relation to which it exercises juris- 
diction. 

(2) Without prejudice to the generality of the foregoing provision, the 
High Court may— 

(a) call for returns from such courts; 

(b) make and issue general rules and prescribe forms for regulating 
the practice and proceedings of such courts; and 

(c) prescribe forms in which books, entries and accounts shall be kept 
by the officers of any such courts. 

(3) The High Court may also settle tables of fees to be allowed to the 
sheriff and all clerks and officers of such courts and to attorneys, advocates 
and pleaders practising therein: 

Provided that any rules made, forms prescribed or tables settled under 
elause (2) or clause (3) shall not be inconsistent with the provision of any law 
for the time being in force, and shall require the previous approval of the 
Governor. 

(4) Nothing in this article shall be deemed to confer on a High Court 
powers of superintendence over any court or tribunal constituted by or under 
any law relating to the Armed Forces. 

228. If the High Court is satisfied that a case pending in a court sub- 
Transfer of certain cases ordinate to it involves a substantial question of law 
to High Court, as to the interpretation — of this Constitution the 
determination of which is necessary for the dispo- 

sal of the case, it shall withdraw the case and may— 

(a) either dispose of the case itself, or 

(b) determine the said question of law and return the case to the court 
from which the case has been so withdrawn together with a copy of its judg- 
ment on such question, and the said court shall on receipt thereof proceed to 
dispose of the case in conformity with such judgment. 

229. (1) Appointments of officers and ser- 

Officers and servants and vants of a High Court shall be made by the Chief 

the expenses of High Courts. Justice of the Court or such other Judge or officer 
of the Court as he may direct: 

Provided that the Governor of 7 State sight the et Const he 
i inci at may by rule require that in such cases as may be specifie 
ee pain ae paceman, already attached to the Court shall be appointed to 
any office connected with the Court save after consultation with the State 

ic i commission . , 
pee By eet to the provisions of any law made by the Legislature of the 
State, the conditions of service of officers and servants of a High Court shall 
‘ ibed by rules made by the Chief Justice of the Court 


be such as may be prescri I : 2 
or by some other Judge or officer of the Court authorised by the Chief Justice 


to make rules for the purpose: 
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Provided that the rules made under this clause shall, so far as they 
relute to salaries, allowances, leave or pensions, require the approval of the 
Governor of the State in which the High Court has its principal seat. 

(3) The administrative expenses of a High Court, including all sala- 
ries, allowances and pensions payable to or in respect of the officers and servants 
of the Court, shall be charged upon the Consolidated Fund of the State, and 
any fees or other moneys taken by the Court shall form part of that Fund. 

Extension of or exclu- 
sion from the jurisdiction 230. Parliament may by law— 
of High Courts, 

(a) extend the jurisdiction of a High Court to. or 

(b) exclude the jurisdiction of a High Court from, ae 
any State specified in the First Schedule other than, or any area not within, 
the State in which the High Court has its principal seat. 


Restrictions on the po- 
wers of — the ee eae 231. Where a High Court exercises jurisdic- 
Seo ae bas tion in relation to any area outside the State in 
High Court in State har which it has its principal seat, nothing in this Con- 
ing jurisdiction outside stitution shall be construed— 
that State. 

(a) as empowering the Legislature of the State in which the Court has 
its principal seat to increase, restrict or abolish that jurisdiction; 

(b) as empowering the Legislature of a State specified in Part A or 
Part B of the First Schedule in which any such area is situate, to abolish that 
jurisdiction ; or 

(c) as preventing the Legislature having power to make laws in that 
behalf for any such area, from passing, subject to the provisions of clause (b), 
such laws with respect to the jurisdiction of the Court in relation to that area 
as it would be competent to pass if the principal seat of the Court were in that 
area. 

232. Where a High Court exercises jurisdiction in relation to more than 

: ; one State specified in the First Schedule or in rela- 

nterpretation. tion to a State and an area not forming part of the 
State. 

(a) references in this Chapter to the Governor in relation to the Judges 
of a High Court shall be construed as references to the Governor of the State 
in which the Court has its principal seat ; : 

(b) the reference to the approval by the Governor of rules, forms and 
tables for subordinate courts shall be construed as a reference to the approval 
thereof by the Governor or the Rajpramukh of the State in which the subordi- 
nate court is situate, or if it is situate in an area not forming part of any State 
specified in Part A or Part B of the First Schedule, by the President; and 
on ‘e) ae es Fund of the State shall be construed 

Tet © the Consolidated Fund i i i 
Briuelpal: sect: ind of the State in which the Court has its 
: Chapter VI.—Subordinate Courts. 
288. (1) Appointments of persons to be, and the posting and pro- 
_ Appointment of district Motion of, district judges in any State shall be 
judges, made by the Governor of the State in consultation 
relation to such State. ae Sen Cone exercising Jurisdiction in 


(2) A person not already i i i 
ars yin the service of the Union or of th tat 
shall only be eligible to be appointed a district judge if he has heen fe nat 


less than seven years u 
Court for appsnunee advocate or a pleader and is recommended by the High 


H 
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234. Appointments of cape other than district judges to the judicial 
Reeruitm service of a State shall be made by the Governor of 
other Ban divtict Tae the State in accordance with rules made by him in 
to the judicial service. that behalf after consultation with the State Public 
“2 ‘ Service Commission and with the High Court exer- 
eising jurisdiction in relation to such State. 

235. The control over district courts and courts subordinate thereto 
including the posting and promotion of, and the 
grant of leave to, persons belonging to the judicial 
service of a State and holding any post inferior to 
the post of district judge shall be vested in the High Court, but nothing in this 
article shall be construed as taking away from any such person any right of 
appeal which he may have under the law regulating the conditions of his 
service or as authorising the High Court to deal with him otherwise than in 
accordance with the conditions of his service prescribed under such law. 

Interpretation. 236. In this Chapter— 

(a) the expression ‘‘district judge’’ includes judge of a city civil court, 
additional district judge, joint district judge, assistant district judge, chief 
judge of a small cause court, chief presidency magistrate, additional chief 
presidency magistrate, sessions judge, additional sessions judge and assistant 
sessions judge; 

(b) the expression ‘‘judicial service’? means a service consisting exelu- 
sively of persons intended to fill the post of district judge and other civil judi- 
cial post inferior to the post of district judge. 

237. The Governor may by public notification direct that the fore- 

whine going provisions of this Chapter and any rules made 
Aa oe tie ces thereunder shall with effect from such date as may 
dartat ease. oF Sige of be fixed by him in that behalf apply in relation to 
magistrates. any class or classes of magistrates in the State as 

they apply i» relation to persons appointed to the 
judicial service of the State subject to such exceptions and modifications as may 
be specified in the notification. 


Control over subordinate 
courts. 


PART VII. 
Tre States in Part B or THE First ScHEDULE. 
938. The provisions of Part VI shall apply in relation to the States 
Application of provisions specified in Part B of the First Schedule as they 
of Part VI to States ix apply in relation to the States specified in Part A 
Part B of tho First Sche- of that Schedule subject to the following mocifia- 
dule. tions and omissions, namely :— | ; 

(1) For the word “<Governor’’ wherever it occurs in the said Part VI, 
except where it occurs for the a time in clause (b) of article 232, the word 
“Raipramukh”’ shall be substituted. 

maar) Te article 152, for the word and ‘letter ‘‘Part A’’ the word and 
Jetter ‘‘Part B’’ shall be substituted. : 

(3) Articles 155, 156 and 157 shall be omitted. 

iD anes an for the words ‘‘be appointed’’ the word ““becomes’”’ 
es a see ree (3), the following clause shall be substituted, namely :— 

*©(3) The Rajpramukh shall, unless he has his own residence in the 
principal seat of Government of the State, be entitled without payment of rent 
to the use of an official residence and shall be also entitled to such allowances 
and privileges as the President may, by general or special order, determine.” ; 

(ii) in clause (4), the words ‘‘emoluments and’’ shall be omitted. 

(5) In article 159, after the words ‘‘seniormost Judge of that, Court 
available’? the words ‘‘or in such other manner as may be prescribed in that 


behalf by the President’’ shall be inserted. 
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(6) In article 164, for the proviso to clause (1) the following proviso 
shall be substituted, namely :+—- oe 

“Provided that in the State of Madhya Bharat there shall be a ae 
in charge of tribal welfare who may in addition be in charge of the welfare 
of the Scheduled Castes and backward classes or any other work. ; 

(7) In article 168, for clause (1) the following shall be substituted, 
mE Ca) For every State there shall be a Legislature which shall consist 
of the Rajpramukh and— 

(a) in the State of Mysore, two Houses ; 

(b) in other States, one House.’’ : z 

(8) In article 186, for the words ‘‘as are specified in the Second Sche- 
ule’? the words ‘‘as the Rajpramukh may determine’’ shall be substituted. 

(9) In article 195, for the words ‘‘as were immediately before the com- 
mencement of this Constitution applicable in the case of members of the Legis- 
lative Assembly of the corresponding Province’’ the words ‘‘as the Rajpramukh 
may determine’’ shall be substituted. 

(10) In clause (8) of article 202— 

(i) for sub-clause (a), the following sub-clause shall be substituted, 
namely :— 

“(a) the allowances of the Rajpramukh and other expenditure relating 
to his office as determined by the President by general or special order ;’’ 

(ii) for sub-clause (f) the following sub-clauses shall be substituted, 
nainely :— 

““(f) in the case of the State of Travancore-Cochin, a sum of fifty-one 
lakhs of rupees required to be paid annually to the Devaswom fund under the 
covenant entered into before the commencement of this Constitution by the 
Rulers of the Indian States of Travancore and Cochin for the formation of 
the United State of Travancore and Cochin; 

(g) any other expenditure declared by this Constitution, or by the 
Legislature of the State by law, to be so charged.”’ 

(11) In article 208, for clause (2), the following clause shall be substi- 
tuted, namely :— 

_ (2) Until rules are made under clause (1), the rules of procedure and 
standing orders in force immediately before the commencement of this Con- 
stitution with respect to the Legislature for the State or, where no House of 
the Legislature for the State existed, the rules of procedure and standing 
orders in force immediately before such commencement with respect to the 
Legislative Assembly of such Province as may be specified in that behalf by 
the Rajpramukh of the State, shall have effect in relation to the Legislature 
of the State subject to such modifications and adaptations as may be made 
therein by the Speaker of the Legislative Assembly or the Chairman of the 
Legislative Council, as the case may be.”’ . 


(12) In clause (2) of article 214 for th 1 ‘*Provi 
“‘Indian State’’ shall be substituted. crete het 


(18) For article 221, the following article shall be substituted, name- 


’’ the words 


ly — 
“221, (1) There shall be paid to the Judges of 
Salary, etc., of Judges. each High Court such salaries as may be determined 
by a: President after consultation with the Rajpra- 
mukh. 


4 (2) Every Judge shall be entitled to such allowances and to such rights 
m respect of leave of absence and pension as may from time to time be deter- 
mined by or under law made by Parliament and, until so determined, to such 


allowances and rights as may be de ined by os 
termin th | after cons 
e President af er consulta 
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Provided that neither the allowances of a Judge nor his rights in respect 
of leave of absence or pension shall be varied to his disadvantage after his 
appointment. ’’ 

PART VIII. 
Tue States in Part C or THE First ScHEDULE. 


239. (1) Subject to the other provisions of this Part, a State specified 
Administration of States Part C of the First Schedule shall be adminis- 
in Part C of the First tered by the President acting, to such extent as he 
Schedule. thinks fit, through a Chief Commissioner or a 
Lieutenant-Governor to be appointed by him or 

through the Government of a neighbouring State: 


/ Provided that the President shall not act through the Government of a 
neighbouring State save after— 

(a) consulting the Government concerned; and 

: (b) ascertaining in such manner as the President considers most appro- 
priate the views of the people of the State to be so administered. 

(2) In this article, references to a State shall include references to a 
part of a State. 

Creation or continuance 240. (1) Parliament may by law create or 
of local Legislatures or continue for any State specified in Part C of the 
Council of Advisers or First Schedule and administered through a Chief 
Ministers. Commissioner or Lieutenant-Governor— 

(a) a body, whether nominated, elected or partly nominated and partly 
elected. to function as a Legislature for the State; or 

(b) a Council of Advisers or Ministers, 
or both with such constitution, powers and functions, in each case, as may be 
specified in the law. 

(2) Any such law as is referred to in clause (1) shall not be deemed 
to be an amendment of this Constitution for the purposes of article 368 not- 
withstanding that it contains any provision which amends or has the effect of 
amending the Constitution. 

241. (1) Parliament may by law constitute a High Court for a State spe- 

Hieh Courts for States in cified in Part C of the First Schedule or declare any 

part Cof the first Schedule. Court in any such State to be a High Court for all 
or any of the purposes of this Constitution. 
f Part VI shall apply in relation to 


(1) as they apply in relation to a 
bject to such modifications or excep- 


(2) The provisions of Chapter V o 
every High Court referred to in clause 
High Court referred to in article 214 su 
tions as Parliament may by law provide. ener 4 isciheprovicioan ol 

(3) Subject to the provisions of this Constitution and fo 

i i de by virtue of powers conferred on 
any law of the appropriate Legislature ma\ y High Court exercising 


that Legislature by or under this Constitution, every © art exer’ 
davisdictiot immediately before the commencement of this Constitution in re- 


lation to any State specified in Part C of the First Schedule or any area a 
cluded therein shall continue to exercise such jurisdiction in relations to tha’ 


State or area after such commencement. aes es 
ing i i i he power of Parliament to 
4) Nothing in this article derogates from the - D t 
extend Oe essa the jurisdiction of a High Court in any State speci in 
Part A or Part B of the First Schedule ee Fe eure specified in 
rt 2 area included within that State. i 
Bart © of tat eee aallamen otherwise provides, the constitution, 


i liament by law itutic 
Bee Van) ee powers fad functions of the Coorg Legislative 


Coorg. Council shall be the same as they were immediately 


before the commencement of this Constitution. 
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(2) The arrangements with respect to revenues collected in Coorg and 
expenses in respect of Coorg shall, until other provision is made in that behalf 
by the President by order, continue unchanged. 

PART IX. 


Toe TERRITORIES IN Part D or Tur First ScHEDULE AND oruEr TERRI- 
TORIES NOT SPECIFIED IN THAT SCHEDULE. 

243. (1) Any territory specified in Part D of 

Administration of terfi- the First Schedule and any other territory comprised 
tories specified in Part D within the territory of India but not specified in 
of the First Schedule and that Schedule shall be administered by the President 
other territories not speci: acting to such extent as he thinks fit, through a 
As ae sha Seheile, Chief Commissioner or other authority to be appoint- 

ed by him. 

(2) The President may make regulations for the peace and good govern- 
ment of any such territory and any regulation so made may repeal or amend 
any law made by Parliament or any existing law which is for the time being 
applicable to such territory and, when promulgated by the President, shall 
have the same force and effect as an Act of Parliament which applies to such 
territory. 


PART X. 


THE ScHEDULED anp TrrBaL AREAS. 


244. (1) The provisions of the Fifth Schedule 
Administration of Sche- shall apply to the administration and control of the 
uled Areas and tribal Scheduled Areas and Scheduled Tribes in any State 
areas. specified in Part A or Part B of the First Schedule 
_ other than the State of Assam. 
_ (2) The provisions of the Sixth Schedule shall apply to the adminis- 
tration of the tribal areas in the State of Assam. 


PART XI. 
RELATIONS BETWEEN THE UNION AND THE STATES. 
Chapter I.—Legislative Relations. 
Distribution of Legislative Powers. 


245. (1) Subject to the provisions of this 
Extent of laws made by Constitution, Parliament may make laws for the 
aero pals the whole or any part of the territory of India, and the 
e' tes. Legislature of a State may make laws for the whole 
(2) No 1 4 fe pee of the State. 
> ‘aw made by Parliament shall be deemed t i i 
ground that it would have extra-territorial operation. Re cata Ue 
Subject-matter of laws 246. (1) Notwithstanding anything in clauses 
made by Parliament ana (2) and (3), Parliament has exclusive power to 
by the Legislatures of make laws with respect to any of the matters enu- 
tates. merated in List I in the Seventh Schedule (in this 
(6) seat Constitution referred to as the ‘‘Union List’’) 
‘0’ standing anything in clause (3), Parliament, d ij 
- it iad haga eg of “ ed in Part A on Part Satie 
» Wave power to make laws with res. t t 
matters enumerated in List i a Oe a 
Reread te a ae iGare Z oa Schedule (in this Constitution 
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(3) Subject to clauses (1) and (2), the Legislature of any State speci- 
fied in Part A or Part B of the First Schedule has exclusive power to make 
laws for such State or any part thereof with respect to any of the matters 
enumerated in List II in the Seventh Schedule (in this Constitution referred 
to us the ‘‘State List’’). 


(4) Parliament has power to make laws with respect to any matter for 
any part of the territory of India not included in Part A or Part B of the 
First Schedule notwithstanding that such matter is a matter enumerated in the 
State List. 


247. Notwithstanding anything in this Chap- 
Power of Parliament to ter, Parliament may by law provide for the establish- 
provide for the establish ment of any additional Courts for the better 
ment ot certsin additionay administration of laws made by Parliament or of any 
Courts: existing law with respect to a matter enumerated in 
the Union List. 
248. (1) Parliament has exclusive power to 
Residuary powers of make any law with respect to any matter not enu- 
legislation. merated in the Concurrent List or State List. 
(2) Such power shall include the power of making any law imposing a 
tax not mentiond in either of those Lists. 


248 : Anos . covisions of this 
249. (1) Notwithstanding anything in the foregoing provisions 0 
Chapter, if the Council of States has declared by 
Power of Parliament to resolution supported by not less than two-thirds of 
legislate with respect to @ the members present and voting that it is necessary 
matter in ~ State ra “or expedient in the national interest that Parlia- 
Mean ee cy rae ment should make laws with respect: ot he 
matter enumerated in the State List specified in the ee ey 
lawful for Parliament to make laws for the whole or any part of . “ 
of India with respect to that matter while the resolution remains in force. 


(2) A resolution passed under clause (1) shall remain m force for such 
period not exceeding one year as may be specified therein : 
Provided that, if and so often as a resolution gala ee ed, 
in force of any such resolution is passed in the manner Una : in tee 
such resolution shall continue in foree for a further perioc ° one 3 pons 
the date on which under this clause it would otherwise have cease 
force. 
(3) A law made by’ Parliament which Parliament co cil 
passing of a resolution under clause (1) have been ore exniiatiol oF aperind 
the extent of the incompetency, cease to have effect on t . op paint aa 
of six months after the resolution has ceased to be in ree Sod oeod: 
things done or omitted to be done before the expiration 0 
250. (1) Notwithstanding ee 
Power of Parliament to (Chapter, Parliament shall, Astin a Sseeann et 
legislate with respect tO fyergency is in operation, have GAO ee iad 
any matter in the State for the whole or any part of the terri or} ope 
List if a Proclamation, of ith respect to any of the matters enumerated im the 
mergeney is in operation. with r ‘P 
a State List. 


arliament which Parliament would not but for 


en 1 

i 2 re been competent to make shall, 

issue of 4 Jamation of Emergency have to mal al 

Ca t os ‘ncompetency, cease to have effect on the es = 

to the ee months after the Proclamation has ceased to a - ce 
dart ohings done or omitted to be done before the expiration 

respects 


period. 


(2) A law made by Pp 
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251. Nothing in articles 249 and 250 shall restrict the power of the Legis- 
lature of a State to make any law which under this 
Inconsistency _ between Constitution it has power to make, but if any provi- 
laws made by Parliament sion of a law made by the Legislature of a State is 
under articles 249 and 259  yepugnant to any provision of a law made by a Par- 
and laws made by the Le: jiament which Parliament has under either of the 
ase es EH said articles power to make, the law made by Parlia- 
ment, whether passed before or after the law made by the Legislature of i 
State, shall prevail, and the law made by the Legislature of the State shal 
to the extent of the repugnancy, but so long only as the law made by Parlia- 
ment continues to have effect, be inoperative. 


252. (1) If it appears to the Legislatures of two or more States to be 
desirable that any of the matters with ues te 
a i which Parliament has no power to make laws for 
ipeuiene on eee the States except as provided in articles 249 and 250 
States by consent and should be regulated in such States by Parliament by 
adoption of such legislation Jaw, and if resolutions to that effect are passed by 
by any other State. all the Houses of the Legislatures of those States, 
it shall be lawful for Parliament to pass an Act for 
regulating that matter accordingly, and any Act so passed shall apply to such 
States and to any other State by which it is adopted afterwards by resolution 
passed in that behalf by the House or, where there are two Houses, by each of 
the Houses of the Legislature of that State. 


(2) Any Act so passed by Parliament may be amended or repealed by 
an Act of Parliament passed or adopted in like manner but shall not, as respects 
any State to which it applies, be amended or repealed by an Act of the Legis- 
lature of that State. 


253. Notwithstanding anything in the foregoing provisions of this 

Ss Chapter, Parliament has power to make any law for 
eee oi aan ie the whole or any part of the territory of India for 
Teements. implementing any treaty, agreement or convention 
: ; with any other country or countries or any deci- 
sion made at any international conference, association or other body. 


254. (1) If any provision of a law made by the Legislature of a State 

is repugnant to any provision of a law made by Par- 

Teidoieinande”-“habwase liament which Parliament Js competent to enact, or 
laws made by Parliamenr '0 any provision of an existing law with respect to 
and laws made by the Le- One of the matters enumerated in the Concurrent 
gislatures of States. List, then, subject to the provisions of clause (2) 
the law made by Parliament, whether passed before 

. after the law made by the Legislature of such State, or, as the case may be 
the existing law, shall prevail and the law made by the Legislature of the 
State shall, to the extent of the repugnancy, be void. 


_ (2) Where a law made by the Legislature of a State i i 

. Part B of the First Schedule with ae to one of the Stome ieee - 

iene List contains any provision repugnant to the provisions of an 

= sine made by Parliament or an existing law with respect to that matter. 
en, the law so made by the Legislature of such State shall, if it has been re- 


served for th i i . 7 : 
in that Sun of the President and has received his assent, prevail 


Provided that nothing in this clause i 

. d r shall prevent Parliament from enact- 
ing ra ped ae any law with respect to the same matter including a lie ‘add. 
oe ‘ §, varying or repealing the law so made by the Legislature of the 


Ixxvi Tue Constitution oF INDIA. 


255. No Act of Parliament or of the Legislature 
Requirements as to re- of a State specified in Part A or Part B of the First 
commendations and previ- Schedule, and no provision in any such Act, shall be 
ous sanctions to be regard- invalid by reason only that some recommendation 
ed. = matters of procedure or previous sanction required by this Constitution 
v- was not given, if assent to that Act was given— 
(a) where the recommendation required was that of the Governor, either 
by the Governor or by the President; 
; (b) Where the recommmendation required was that of the Rajpramukh 
either by the Rajpramukh or by the President; 
(c) where the recommendation or previous sanction required was that of 
the President, by the President. 
Chapter Il.—Administrative Relations. 


General. 
256. The executive power of every State shall be so exercised as to 
Ohisaid ah beta and’ “ee compliance with the laws made by Parlia- 
the UeiGe: me ment and any existing laws which apply in that 
State, and the executive power of the Union shall 
extend to the giving of such directions to a State as may appear to the Govern- 
ment of India to be necessary for that purpose. 

257. (1) The executive power of every State shall be so exercised as 
not to impede or prejudice the exercise of the exe- 
ecutive power of the Union, and the executive power 
of the Union shall extend to the giving of such direc- 
tions to a State as may appear to the Government 
of India to be necessary for that purpose. 

(2) The executive power of the Union shall also extend to the giving 
of directions to a State as to the construction and maintenance of means of 
communication declared in the direction to be of national or military import- 
ance: 


Control of the Union 
over States in certain cas- 
es. 


Provided that nothing in this clause shall be taken as restricting the 
power of Parliament to declare highways or waterways to be national high- 
ways or national waterways or the power of the Union with respect to the 
highways or waterways so declared or the power of the Union to construct and 
maintain means of communication as part of its functions with respect to naval, 
military and air force works. 

(3) The executive power o 
of directions to a State as to the m 
railways within the State. 

(4) Where in carrying out any direction given to a State under clause 
(2) as to the construction or maintenance of any means of communication or 
under clause (3) as to the measures to be taken for the protection of any rail- 
way, costs have been incurred in excess of those which would have been ineur- 
red in the discharge of the normal duties of the State if such direction had not 
been given, there shall be paid by the Government of India to the State such 
sum as may be agreed, or, in default of agreement, as amay be determined by 
an arbitrator appointed by the Chief Justice of India, in respect of the extra 
costs so incurred by the State. 


Notwithstanding anything in this Constitution, the President 
ae ak ae with the consent of the Government of a State 


5 : to entrust either conditionally or unconditionally to that 
ane va by om o2 Government or to its officers functions in relation 
Stated Sat coreath ene to any matter to which the executive power of the 


States in certain cases. é 
Union extends. 


f the Union shall also extend to the giving 
easures to be taken for the protection of the 
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(2) A law made by Parliament which applies in any State may, not- 
withstanding that it relates to a matter with respect to which the Legislature 
of the State has no power to make laws, confer powers and impose duties, or 
authorise the conferring of powers and the imposition of duties, upon the State 
or officers and authorities thereof. 

(3) Where by virtue of this article powers and duties have been con- 
ferred or imposed upon a State or officers or authorities thereof, there shall be 
paid by the Government of India to the State such sum as may be agreed, or, 
in default of agreement, as may be determined by an arbitrator appointed by 
the Chief Justice of India, in respect of any extra costs of administration in- 
curred by the State in connection with the exercise of those powers and duties. 

258. (1) Notwithstanding anything in this Constitution, a State speci- 
Armel Forees in States fied in Part B of the First Sehedule having any 
in Part B of the First Sche’ Armed Forces immediately before the commence- 
dule. ment of this Constitution may, until Parliament by 
law otherwise provides, continue to maintain the said Forces after such com- 
mencement subject to such general or special orders as the President may from 
time to time issue in that behalf. 

(2) Any such Armed Forces as are referred to in clause (1) shall form 
part of the Armed Forces of the Union. 

260. The Government of India may by agreement with the Government 

of any territory not being part of the territory 

Jurisdiction of the Union of India undertake any executive, legislative 

in relation to territories or judicial functions vested in the Govern- 

outside India, ment of such territory, but every such agreement 

. . ‘Shall be subject to, and governed by, any law relat- 
ing to the exercise of foreign ae ar ae time being in force. 

: : ull faith and eredit shall be given 
ai eee and throughout the territory of India to public acts, 
4 , BS. records and judicial proceedings of the Union and of 

(2) The manner ji ea I d 

T im which and the conditior y whi acts 
rsd and proweding tleied ton sine a ans eal he tet 
effect thereof determined shall be as provided by law made by Parliament 


Disputes relating to Waters. 


Adjudication of disputes 262. (1) Parliament ma i 
Ad on of dis 2. (1) y by law provide 
cae ee poy the adjudication of any dispute oe complains Bi 
pee er val: ed aig : the use, distribution or control of the 
: __ Waters of, or in, any inter-State river or river valley 
es 12) Notwithstanding anything in this Constitution, Parliament may by 
2W provide that neither the Supreme Court nor any other court shall exercise 


Co-ordination between States. 


263. If at any time it i 
Provisions with Yespect that the i i would be esd 
r : e the public interests would b 
© an Inter-State Couneil. establishment of a Council chareea ae ike vie 
of— 

a) inquirine ; <s . : 
ees f te ae into and advising upon disputes which may 

(b) investigating and diseussi: j i i 
Sikes € mg subjects in which some or all of th 
ae o the Union and one ‘or more of the States, have a common dutereat 


have arisen 


I 
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(c) making recommendations upon an. 1 j i i 

Q y such subject and, in particular 
recommendations for the better co-ordination of poli ion wi E 
merirgerelirg policy and action with respect 
it shall be lawful for the President by order to establish such a.Counci 

e i Council, and to 

sige nature of the duties to be performed by it and its organisation and 
procedure. 


PART XII. 
Finance, Property, Contracts anp Suits. 
Chapter I.—Finance. 
General. 


264. In this Part. unless the context otherwise 
requires,— 

(a) ‘‘Finance Commission’? means a Finance Commission constituted 
under article 280; 
ne Be “‘State’’ does not include a State specified in Part C of the First 
‘ (c) references to States specified in Part C of the First Schedule shall 
include references to any territory specified in Part D of the First Schedule and 
ae, on ey comprised within the territory of India but not specified in 

nat Schedule. 
Taxes not to be imposed 265. No tax shall be levied or collected except 
save by authority of law. by authority of law. 
266. (1) Subject to the provisions of article 267 and to the provisions of 
iraciideted Hemin: “and this Chapter with respect to the assignment of the 
public accounts of : India whole or part of the net proceeds of certain taxes 
and of the States. and duties to States, all revenues received by the 
Government of India, all loans raised by that Gov- 
ernment by the issue of treasury bills, loans or ways and means advances and 
all moneys received by that Government in repayment of loans shall form one 
consolidated fund to be ‘entitled ‘‘the Consolidated Fund of India’’, and all 
revenues received by the Government of a State, all loans raised by that Gov- 
ernment by the issue of treasury bills, loans or ways and means advances and ail 
moneys received by that Government in repayment of loans shall form one con- 
solidated fund 'to be entitled ‘‘the Consolidated Fund of the State’’. 

(2) All other public moneys received by or on behalf of the Govern- 
ment of India or the Government of a State shall be credited to the public ac- 
count of India or the public account of the State, as the case may be. : 

(3) No moneys out of the Consolidated Fund of India or the Consoli- 
dated Fund of a State shall be appropriated except in accordance with law and 
for the purposes and in the manner pro ided in pee ee kad oa 

i tablish a Contingency the 

hae: hecwancorer stare inmpreat to be entitled ‘‘the Contin- 
Gontingites:, 2AEe: gency Fund of India’’ into which erie hes erg a 

i ime such sums as may be determined by such. law, and the said *und 
chal! be ses the disposal of the President to enable advances to be made by 
him out of such Fund for the purposes of meeting unforeseen expenditure Ch 
ding authorisation of such expenditure iby Parliament. by law under article 
115 or article 116. by law establish a Contingency Fund 


2) The Legislature of a State may J d 
in the eae of fe imprest to be entitled ‘‘the Contingency Fund of the State 


t s ; ined bY 
i i ll be paid from time to time such sums as may be determine 
ne Me een le said Fund shall be placed at the disposal of the Governor - 
Rajpramukh of the State to enable advances to be made by him out of suc 
Fund for the purposes of meeting unforeseen expenditure pending authoisa- 


Interpretation. 
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tion of such expenditure by the Legislature of the State by law under article 
205 or article 206. 


Distribution of Revenues between the Union and the States. 


268. (1) Such stamp duties and such duties 
of excise on medicinal and toilet preparations as 
are mentioned in the Union List shall be levied by 
the Government of India but shall be collected — 

(a) in the case where such duties are leviable within any State specified 
in Part C of the First Schedule, by the Government of India, and 

(b) in other cases, by the States within which such duties are respee- 
tively leviable. 

(2) The proceeds in any financial year of any such duty leviable within 
any State shall not form part of the Consolidated Fund of India, but shall be 
assigned to that State. 


Duties levied by the 
Union but collected and 
appropriated by the States. 


; 269. (1) The following duties and taxes shall 
We ee be levied and collected by the Government of India 
signed to the States. but shall be assigned to the States in the manner 
provided in clause (2), namely :— 

(a) duties in respect of succession to property other than argricultural 
land; 
: (b) estate duty in respect of property other than agricultural land; 
(c) terminal taxes on goods or passengers carried by railway, sea or 
alr; ¥ 

(d) taxes on railway fares and freights ; 

(e) taxes other than stamp duties on transactions in stock-exchanges 
aud futures markets; ane 

(f) taxes on the sale or purchase of newspapers and on advertisements 
published therein. 

(2) The net proceeds in any financial year of any such duty or tax, 
except in so far as those proceeds represent proceeds attributable to States speci- 


Fund of India, but shall be assigned to the States within which that duty or 
tax is leviable in that year, and shall be distributed among those States in ac- 


cordance with such principles of distribution as may be formulated by Parlia- 
ment by law. 


Taxes levied and col- 270. (1) Taxes on income other than agricul- 
lected by the Union and tural income shall be levied and collected by the Gov- 
rae ie the ernment of India and distributed between the Union 
jon and the States, and the States in the manner provided in clause (2). 
(2) Sueh percentage, as may be prescribed, of the net proceeds in any 
financial year of any such tax, except in so far as those proceeds represent pro- 
ceeds attributable to States specified in Part C of the First Schedule or to taxes 
payable in respect of Union emoluments, shall not form part of the Consoli- 
dated Fund of India, but shall be assigned to the States within which that tax 
is leviable in that year, and shall be distributed among those States in such 
manner and from such time as may be prescribed. 
(3) For the purposes of clause (2), in each financial 
tage as may be prescribed of so much of the net proceeds of t 


ments shall be deemed to re resent proceeds 
Part © of the First Schedule. nee 


(4) In this article— 


ce e. s, . 
(s) oe ag ae does not include a corporation tax; 
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(i) until a Finance C issi i i 
eccdlgee) te crise anil lommission has been constituted, prescribed by the 
(ii) after a Finance Commission has b i i 
ate ommission has been constituted, prescribed by the 
ae: y order after considering the recommendations of the Finance Com- 
(c) ‘‘Union emoluments’’ includes all 
I luments and i 
eg ie ude: emo s and pensions payable 
ae ‘onsolidated Fund of India in respect of which income-tax is char- 


271. Notwithstanding anything in articles 269 and 270, Parliament may at 
Surcharge on certain du- any time inerease any of the duties or taxes referred 
tics and taxes for purposes tO mm those articles by a surcharge for purposes of 
of the Union. the Union and the whole proceeds of any such sur- 
ike charge shall form part of the Consolidated Fund of 
272. Union duties of sop sta than such duties of exercise on medicinal 
aeaee e, and toilet preparations as are mentioned in the Union 
de ae the pat List shall be levied and collected by the Government 
and may be distributed be- of India, but, if Parliament by law so provides there 
tween the Union and the shall be paid out of the Consolidated Fund of India 
States. to the States to which the law imposing the duty 
extends sums equivalent to the whole or any part of 

the net proceeds of that duty, and those sums shall be distributed among those 
States in accordance with such principles of distribution as may be formulated 


by such law. 

273. (1) There shall be charged on the Consolidated Fund of India 
in each year as grants-in-aid of the revenues of the 
States of Assam, Bihar, Orissa and West Bengal, in 
f the net proceeds 
h sums 


Grants in lieu of export 
duty on jute and jute pro- 
ducts. lieu of assignment of any share 0 


in each year of export duty on jute and jute products to those States, suc 


as may be prescribed. 

(2) The sums so prescribed shall ec 
dated Fund of India so long as any export du 
tinues to be levied by the Government of India or J 
years from the commencement of this Constitution, whiche 

(3) In this article, the expression ‘<prescribed”’ has the same meaning 
as in article 270. 


ontinue to be charged on the Consoli- 
t duty on jute or jute products con- 
until the expiration of ten 
ver is earlier. 


974. (1) No Bill or amendment which imposes or varies any tax or 
duty in which States are interested, . a varies 

i ion ‘‘agricultural income 
Pri commendation of the meaning of the expression me 
President required to Bills as defined for the purposes of a ie relat 
affecting taxation in which ing to Indian income-tax, or which affects the prinei- 
States are interested. ples on which under any of the foregoing provisions 
of this Chapter moneys are or may be distributable to 
oses any such surcharge for the purposes of the Union as 
ns of this Chapter, shall be introduced 


States, or which imp 
t on the recommendation of the 


is mentioned in the foregoing proviso 
or moved in either House of Parliament excep 


President. q : 
(2) In this, article, the expression “tax or duty in which States are 

interested’? means— 
hole or part of the net proceeds whereof are 


(a) a tax or duty the w 
assigned to any State; or 

(b) a tax or duty by 
the time being payable out 0 


roceeds whereof sums are for 


reference to the net P h 
a of India to any State. 


f the Consolidated Fun 
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275. (1) Such sums as Parliament may by law provide shall be 
charged on the Consolidated Mund of India in each 
year as grants-in-aid of the revenues of such States 
as Parliament may determine to be in need of 
assistance, and different sums may be fixed for different States: 


Provided that there shall be paid out of the Consolidated Fund of Tndia 
as grants-in-aid of the revenues of a State such capital and recurring sums as 
may be necessary to enable that State to mect the costs of such schemes of deve- 
lopment as may be undertaken by the State with the approval of the Govern- 
ment of India for the purpose of promoting the welfare of the Scheduled 
Tribes in that State or raising the level of administration of the Seheduled 
Areas therein to that of the administration of the rest of the areas of that 
State: 

Provided further that there shall be paid out of the Consolidated Fund 
of India as grants-in-aid of the revenues of the State of Assam sums, capital 
and recurring, equivalent to— 

(a) the average excess of expenditure over the revenues during the two 
years immediately preceding the connmencement of this Constitution in respect 
of the administration of the tribal arees specified in Part A of the table appen- 
ded to paragraph 20 of the Sixth Schedule; and 

(b) the costs of such schemes of development as may be undertaken by 
that State with the approval of the Government of India for the purpose of 
raising the level of administration of the said areas to that of the administra- 
tion of the rest of the areas of that State. 

(2) Until provision is made by Parliament under clause (1), the powers 
conferred on Parliament under that clause shall be exercisable by the President 
by order and any order made by the President under this clause shall have 
effect subject to any provision so made by Parliament: 


Provided that after a Finance Commission has been constituted no order 


shall be made under this clause by the President except after considering the 
recommendations of the Finance Commission. 


276. (1) Notwithstanding anything in article 246, no law of the Legis- 
Taxes on professions, lature of a State relating to taxes for the benefit of 
trades, callings and em. the State or of a municipality, district board, local 
ployments, toad or other local authority therein in respect of 
; : professions, trades, callings or employments shall be 
luvalid on the ground that it relates to a tax on income. ote 
(2) The total amount payable in res % 
; al amc paye pect of any one person to the State 
or to any one municipality, district board, local board or other local authority 


in the State by way of taxes on professi i 
shall not exceed two hundred and fift mana ee 


purided tet bac aoe Yy Tupees per annum: 

vide at if in the financial year i i i 

mencement of this Constitution there was in Gein sae 

a ee ee board or authority a tax on profession, trades, callings or 

aM ter ce € rate, or the maximum rate, of which exceeded two hundred 

ihe oe Pees per annum, such tax may continue to be levied until provision 
contrary is made by Parliament by law, and any law so made by Parlia- 


ment may be made either gen i i i i 
alte ee ac ge reg or in relation to any specified States, muni- 
(3) The power of the Legis]; 


Grants from the union 
to oertain States. 


k ature of a State to make laws as af i 
iced to taxes on professions, trades, eallings and employments shall net 
with renp = ou eee way the power of Parliament to make laws 
= : 
trades, vallings <o% me«o»n from or arising out of professions, 
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277. Any taxes, duties, cesses or fees which, immediately before the 
Savings, commencement of this Constitution, were being law- 
fully levied by the Government of any State or by 
any municipality or other local authority or body for the purposes of the State, 
municipality, distriet or other local area may, notwithstanding that those taxes, 
duties, cesses or fees are mentioned in the Union List, continue to be levied and 
to be applied to the same purposes until provision to the contrary is made by 
Parliament by law. 
278. (1) Notwithstanding anything in this Con- 
_ Agreement with States stitution, the Government of India may, subject to 
s a B Ai the apie the provisions of clause (2), enter into an agreement 
ete dana vextters. With the Government of a State specified in Part B 
~ of the First Schedule with respect to— 

(a) the levy and collection of any tax or duty leviable by the Govern- 
ment of India in such State and for the distribution of the proceeds thereof 
otherwise than in accordance with the provisions of this Chapter ; 

(b) the grant of any financial. assistance by the Government of India to 
such State in consequence of the loss of any revenue which that State used to 
derive from any tax or duty leviable under this Constitution by the Govern- 
ment of India or from any other sources; 

(c) the contribution by such State in respect of any payment made by the 
Government of India under clause (1) of article 291, 
and, when an agreement is so entered into, the provisions of this Chapter shall 
in relation to such State have effect subject to the terms of such agreement. 

(2) An agreement entered into under clause (1) shall continue in force 
for a period not exceeding ten years from the commencement of this Consti- 
tution : 

Provided that the President may at any time after the expiration of five 
years from such commencement terminate or modify any such agreement if 
after consideration of the report of the Finance Commission he thinks it neces- 
sary to do so. 

279. (1) In the foregoing provisions of this Chapter, ‘‘net proceeds’ 
Calculation of ‘‘net pro- means in relation to any tax or duty the proceeds 
ceeds”’, etc, thereof reduced by the cost of collection, and for 
the purposes of those provisions the net proceeds of any tax or duty, or of any 
part of any tax or duty, in or attributable to any area shall be ascertained and 
certified by the Comptroller and Auditor-General of India, whose certificate 
shall be final. iis f thi 

(2) Subject as aforesaid, and to any other express provision o 7 
Chapter, a law made by Parliament or an order of the President may, re 
case where under this Part the proceeds of any duty or tax are, a oe be 
assigned to any State, provide for the manner in which the proceeds a 

+. i ich and the manner in which any pay- 

calculated, for the time from or at which and financial 
ments are to be made, for the making of adjustments eee nm 

year and another, and for any other incidental or paaete matters. a 

m : ithin two years from the commencement o 

ag ee DEE ae betion ha thereafter at the expiration of 

Finance Commission. every fifth year or at such earlier time as the ae 

sident considers necessary, by order coon a 

Finance Commission which shall consist of a Chairman and four other members 

to be appointed by the a determina the qualifications which shall be 

(2) Parliament may by law f the Commission and the manner in 
requisite for appointment as members of the 


hi ted. : 
nici Cyt anal be the aay of the Commission to make recommendations 


to the President as to— 


Finance, PROPERTY, CONTRACTS AND Suits. Ixxxili 


(a) the distribution between the Union and the States of the net pro- 
ceeds of taxes which are to be, or may be, divided between them under this 
Chapter and the allocation between the States of the respective shares of such 
proceeds ; Se 

(b) the principles which should govern the grants-in-aid of the revennes 
of the States out of the Consolidated Fund of India; 

(c) the continuance or modification of the terms of any agreement enter- 
ed into by the Government of India with the Government of any State specified 
in Part B of the First Schedule under clause (1) of article 278 or under arti- 
ele 306; and 

(d) any other matter referred to the Commission by the President in 
the interests of sound finance. 

(4) The Commission shall determine their procedure and shall have such 
powers in the performance of their functions as Parliament may by law confer 
on them. 


281. The President shall cause every recommendation made by the 
Finance Commission under the provisions of this 
Constitution together with an explanatory memo- 
randum as to the action taken thereon to be laid 
before each House of Parliament. 


Recommendations of the 
Finanee Commission. 


Miscellaneous Financial Provisions. 


282. The Union or a State may make any 

Expenditure defrayable grants for any public purpose, notwithstanding that 

Py us Union or a State the purpose is not one with respect to which Parlia- 

out of its revenues. ment or the Legislature of the State, as the case may 
be, may make laws. 


283. (1) The custody of the Consolidated Fund of India and the Contin- 
gency Fund of India, the payment of moneys into 

_ Custody, ete. of Conso- such Funds, the withdrawal of moneys therefrom, 
el ra Contingency the custody of public moneys other than those cre- 
od ry the buble cae” dited to such Funds received by or on behalf of the 
* Government of India, their payment into the public 

account of India and the withdrawal of moneys from 


v 1 moneys other than thos 
see a an ee Funds arcade by or on behalf of the Govertinent 
D » herr payment into the public account of i 

drawal of moneys from such Secotnit and aie cece ee 


A Rhee 
Sits and other moneys re- 284, i i 
Gut one ee Re iis All moneys received by or deposited 


and courts. 


@) any offi ; . 3 2 
ie sie, ne cs cer employed in connection with the affairs of the Union or 


: S capacity as such, other : : 
or received by the Gove ? than revenues or public moneys raised 


rn: : 
ease may be. or ment of India or the Government of the State, as the 


(6) any court within the territo: 


matter, account or persons, ry of India to the credit of any cause, 
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shall be paid into the public account of India or the public account of the State 
as the case may be. 


Q5 i 

Hisnpiion. of -iproperty~ 285. (1) The property of the Union shall, save 
of the Union from Stats 1 So far as Parliament may by law otherwise pro- 
taxation, vide, be exempt from all taxes imposed by a State or 


by any authority within a State. 

(2) Nothing in clause (1) shall, until Parliament by law otherwise pro- 
vides, prevent any authority within a State from levying any tax on any pro- 
perty of the Union to which such property was immediately before the commen- 
cement of this Constitution liable or treated as liable, so long as that tax con- 
tinues to be levied in that State. 


Restrieti , s 286. (1) No law of a State shall impose, or 

estrictions as to imposi- + . sys 

tion of tax on the sale or @Uthorise the imposition of, a tax on the sale or pur- 

varchase of goods, aes of goods where such sale or purchase takes 
place— 

(a) outside the State; or 

(b) in the course of the import of the goods into, or export of the 
goods out of, the territory of India. 

Explanation—For the purposes of sub-clause (a) a sale or purchase 
shall be deemed to have taken place in the State in which the goods have actu- 
ally been delivered as a direct result of such sale or purchase for the purpose 
of consumption in that State, notwithstanding the fact that under the generai 
law relating to sale of goods the property in the goods has by reason of such 
sale or purchase passed in another State. 

(2) Except in so far as Parliament may by law otherwise provide, no 
law of a State shall impose, or authorise the imposition of, a tax on the sale or 
purchase of any goods where such sale or purchase takes place in the course of 
inter-State trade or commerce: 


Provided that the President may by order direct that any tax on the sale 
or purchase of goods which was being lawfully levied by the Government of any 
State immediately before the commencement of this Constitution shall, notwith- 
standing that the imposition of such tax is contrary to the provisions of this 
clause, continue to be levied until the thirty-first day of March, 1951. ; 

(3) No law made by the Legislature of a State imposing, or 
authorising the imposition of, a tax on the sale or purchase of any such goods 
as have been declared by Parliament by law to be essential for the life of the 
community shall have effect unless it has been reserved for the consideration of 
the President and has received his assent. ; ; 

287. Save in so far as Parliament may by law otherwise provide, no 

Exemption from taxes on aw of a State shall impose, or authorise “ ape 

electricity. tion of, a tax on the consumption or ee of electri- 
city (whether produced by a Government or other persons) which is— 

(a) consumed by the Government of India, or sold to the Government of 
India for consumption by that Government; or ce cuecaciday 

‘ in the construction, maintenance or operation y - 
way eas Gocea neat of India or a railway company onene that nade 
or sold to that Government or any ant sey Se yeee or consump 

tion, maintenance or operation of any rar" ; 
aa ak law mpese. + ae ne a . a dudes 
cf electricity shall secure that the pri 7 oe 

i I i Government, or to any such railway co 
oar Se atin in the construction, maintenance or one 
tion of any railway, shall be less by the amount of the tax than the price charge 
to other consumers of a substantial quantity of electricity. 
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288. (1) Save in so far as the President may by order otherwise pro- 
vide, no law of a State in force immediately | before 
the commencement of this Constitution shall impose, 

by States in respect of oy authorise the imposition of, a tax in respeet of any 
ine on Ses a water or electricity stored, generated, consumed, dis- 
yh eees tributed or sold by any authority established by any 
existing law or any law made by Parliament for regulating or developing anv 
inter-State river or river-valley . 

Explanation—tThe expression ‘‘law of a State in force’’ in this clause 
shall include a law of a State passed or made before the commencement of this 
Constitution and not previously repealed, notwithstanding that it or parts of 
it may not be then in operation either at all or in particular areas, 

(2) The Legislature of a State may by law impose, or authorise the im- 
Position of, any such tax as is mentioned in clause (1), but no such law shall 
have any effect unless it has, after having been reserved for the consideration 
of the President, received his assent; and if any such Jaw provides for the fix- 
ation of the rates and other incidents of such tax by means of rules or orders 
to be made under the law by any authority, the law shall provide for the pre- 


vious consent of the President being obtained to the making of any such rule 
or order. 


Exemption from taxation 


rte ee 289. (1) The property and income of a State 
Union taxation. shall be exempt from Union taxation. 


(2) Nothing in clause (1) shall prevent the Union from imposing, or 
authorising the imposition of, any tax to such extent, if any, as Parliament may 
by law provide in respect of a trade or business of any kind carried on by, or 
on behalf of, the Government of a State, or any operations connected therewith, 
or any property used or occupied for the purposes of such trade or business, 
or any income accruing or arising in connection therewith. 

(3) Nothing in clause (2) shall apply to any trade or business, or to any 
class of trade or business, which Parliament may by law declare to be incidental 
to the ordinary functions of government. 


290. Where under the provisions of this Constitution the expenses 
Adjustment in respect of of any Court or Commission, or the pension paya- 
can expenses and pen- ble to or in respect of a person who has served be- 
3 . fore the commencement of this Constitution under 
the Crown in India or after such commencement in connection with the affairs 
of the Union or of a State, are charged on the Consolidated Fund of India or 
the Consolidated Fund of a State, then, if— 
(a) in the case of a charge on the Consolidated Fund of India, the court 
or Commission serves any of the separate needs of a state, or the person has 
served wholly or in part in connection with the affairs of a State; or 


(b) in the case of a charge on the Consolidated Fund of a State, the 
court or Commission serves any of the separate needs of the Union or another 


; » Or the person has ser ed holly or in al 
State, 0 Vv W. art, Cc Y Vv he affairs 
Pp im. connection with th affairs 


there shall be charged on and paid out of the Consolidated Fund of the St 
or, as the case may be, the Consolidated Fund of India or the Consolidated 
Fund of the other State, such contribution in respect of the expenses or pen- 
Slon as may be agreed, or as may in default of agreement be determined by 
an arbitrator to be appointed by the Chief Justice of India. : 


291. (1) Where under any covenant or agreement entered into by the 


P ; 
ney Purse sums of Ruler of any Indian State before the commencement 


J of this Constitution, the payment of any sums, free 


ate 


Ixxxvi Tue Constitution oF INp1a. 


of tax, has been guaranteed or assured by the Government of the Dominion of 
India to any Ruler of such State as privy purse— 

(a) such sums shall be charged on, and paid out of, the Consolidated 
Fund of India; and 

(6) the sums so paid to any Ruler shall be exempt from all taxes on 
income. 

(2) Where the territories of any such Indian State as aforesaid are com- 
prised within a State specified in Part A or Part B of the First Schedule, there 
shall be charged on, and paid out of, the Consolidated Fund of that State such 
contribution, if any, in respect of the payments made by the Government of 
India under clause (1) and for such period as may, subject to any agreement 
entered into in that behalf under clause (1) of article 278, be determined by 
order of the President. 


Chapter II.—Borrowing. 


292. The executive power of the Union extends to borrowing upon the 
B . by the Gor. Security of the Consolidated Fund of India within 
Somene of India. pe aey such limits, if any, as may from time to time be fix- 
ed by Parliament by law and to the giving of guaran- 

tees within such limits, if any, as may be so fixed. 


293. (1) Subject to the provisions of this article, the executive power 

Jorrowing by States. of a State extends to borrowing within the territory 

: oak: : of India upon the security of the Consolidated Fund 

of the State within such limits, if any, as may from time to time be fixed by the 

Legislature of such State by law and to the giving of guarantees within such 
limits, if any, as may be so fixed. 

(2) The Government of India may, subject to such conditions as may 
be laid down by or under any law made by Parliament, make loans to any State 
or, so long as any limits fixed under article 292 are not exceeded, give guaran- 
tees in respect of loans raised by any State, and any sums required for the pur- 
pose of making such loans shall be charged on the Consolidated Fund of India. 


(3) A State may not without the consent of the Government of India 
raise any loan if there is still outstanding any part of a loan which has been 
niade to the State by the Government of India or by its predecessor Government, 
or in respect of which a guarantee has been given by the Government of India 
or by its predecessor Government. . . 

(4) A consent under cause (3) may be granted subject to such condi- 
tions, if any, as the Government of India may think fit to impose. 


Chapter III.—Property, Contracts, Rights, Liabilities, Obligations and Suits. 
cone peti, Tiatilitics 294. As from the commencement of this Con- 
ang obligations in certain ctitution— 


cases. which immediately before such commence- 


‘ i jesty urposes of the Government of the 

Dominion FInd on Hes Mere and axcie which immediately aay such 

cahewementt ae ‘eested jn His Majesty for the purposes of the stain 
oe ae Genie Province shall vest respectively in the Union a 

z G ‘ 

- a eras and obligations of the Government of a 

i mY a and ce the Government of each Governor's Pe ie - e 

nion of ee one contract or otherwise, shall be the rights, liabi i o ie 

sbligitions peapestively of the Government of India and the Governme £ 


each corresponding State, 


(a) all property and assets 
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j j f the creation before 
ubject to any adjustment made or to be made by reason 0 ¢ : 
ihe conimenonment of this Constitution of the Dominion of Pakistan or of the 
Provinces of West Bengal, East Bengal, West Punjab and East Punjab. 


Succession to property, 


assets, rights, liabilities 295. (1) As from the commencement. of this 
and obligations in other (onstitution— 
cases. 


ich i i y before such commence- 
a) all property and assets which immediately be 1 a 
ment we pened in any Indian State corresponding to a State specified in Part 
B of the First Schedule shall vest in the Union, if the purposes for which such 
property and assets were held immediately before such commencement will 
thereafter be purposes of the Union relating to any of the matters enumerated 
in the Union List, and 


(6) all rights, liabilities and obligations of the Government of any 
Indian State corresponding to a State specified in Part B of the First Schedule, 
whether arising out of any contract or otherwise, shall be the rights, liabilities 
and obligations of the Government of India, if the purposes for which such 
rights were acquired or liabilities and obligations were incurred before such 
commencement will thereafter be purposes of the Government of India relat- 
ing to any of the matters enumerated in the Union List, 
subject to any agreement entered into in that behalf by the Government of 
India with the Government of that State. 


(2) Subject as aforesaid, the Government of each State specified in Part 
B of the First Schedule shall, as from the commencement of this Constitution, 
be the successor of the Government of the corresponding Indian 
State as regards all property and assets and all rights, liabilities and 


obligations, whether arising out of any contract or otherwise, other than those 
referred to in clause (1). 


296. Subject as hereinafter provided, any property in the territory 

; 7 . of India which, if this Constitution had net come 

Property accruing by es- < % 2 s . 7 

cheat or lapse or as bona ‘to operation, would have acerued to His Majesty 

vacantia. or, as the case may be, to the Ruler of an Indian 

State by escheat or lapse, or as bona vacantia for 

want of a rightful owner, shall, if it is property situate in a State, vest in such 
State, and shall, in any other case, vest in the Union: 


Provided that any property which at the date when it would have so 
accrued to His Majesty or to the Ruler 
or under the control of the Government of India or the 
shall, according as the purposes for which it was then used or held were purposes 
of the Union or of a State, vest in the Union or in that State. 


Ezplanation—In this article, the expressions 


ceeds “Ruler”? and ‘Indian 
State’’ have the same Meanings as in article 363. 


Wilngs ae : Si 297. All lands, minerals and other things of 
within “t ee foeiat Sitar value underlying the ocean within the territorial 
vest in the Union. waters of India shall vest in the Union and be held 


for the purposes of the Union. 


298. (1) The executive power of the Union and of each State shall extend, 
Power to acquire property, Subject to any law 


ih . made by the appropriate Legis- 

ature, to the grant, sale disposition or mortgage of 
any property held for the purposes of the Union or of such State, as the case 
may be, and'to the purchase or acquisition of property for those purposes res- 
Pectively, and to the making of contracts. 
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(2) All property acquired for the purposes of the Union or of a State 
shall vest in the Union or in such State, as the case may be. 


299. (1) All contracts made in the exercise of the executive power 
of the Union or of a State shall be expressed to be 
made by the President, or by the Governor or the 
Rajpramukh of the State, as the case may be, and all such contracts and all 
assurances of property made in the exercise of that power shall be executed on 
behalf of the President or the Governor or the Rajpramukh by such persons 
and in such manner as he may direct or authorise. 


Contracts. 


(2) Neither the President nor the Governor nor the Rajpramukh shall 
be personally liable in respect of any contract or assurance made or executed 
for the purposes of this Constitution, or for the purposes of any enactment 
relating to the government ef India heretofore in force, nor shall any person 
making or executing any such contract or assurance on behalf of any of them 
be personally liable in respect thereof. 


300. (1) The Government of India may sue or be sued by the name 
of the Union of India and the Government of a 
State may sue or be sued by the name of the State 
and may, subject to any provisions which may be made by Act of Parliament 
or of the Legislature of such State enacted by virtue of powers conferred by 
this Constitution, sue or be sued in relation to their respective affairs in the like 
eases as the Dominion of India and the corresponding Provinces or the corres- 
ponding Indian States might have sued or been sued if this Constitution had 
not been enacted. 


(2) If at the commencement of this Constitution— 


Suits and proceedings. 


(a) any legal proceedings are pending to which the Dominion of India is 
a party, the Union of India shall be deemed to be substituted for the Dominion 
in those proceedings; and 

(b) any legal proceedings are pending to which a Province or an Indian 
State is a party. the corresponding State shall be deemed to be substituted for 
the Province or the Indian State in those proceedings. 


PART. XIII. 
TrapE, COMMERCE AND INTERCOURSE WITHIN THE TERRITORY OF INpIA. 


301. Subject to the other provisions of this 
Freedom of trade, com part trade, commerce and intercourse throughout the 


meree and intercourse. territory of India shall be free. 


302. Parliament may by law impose such res- 
Power of Parliament to trictions on the freedom of trade, ee aa 
impose restrictions on trade, corrse between one State and another oe 2 “ Y 

commerce and intercourse. part of the territory of India as may be require 

in the public interest. 
i i i in article 302, neither Parliament 
303. (1) Notwithstanding anything in : 

nor the Legislature of a State shall have power 
Restrictions on the legis- make any law giving, or authorising the giving - 
lative powers of the Union any preference to one State over another, or mak- 
and of the States with re- ino or authorising the making of, any discrimination 
Rare 08 Stae, Ree between one State and another, by virtue of any entry 
Le relating to trade and commerce in any of the Lists 


in the Seventh Schedule. 
(2) Nothing in claw: 
law giving, or authorising 


i king any 
1) shall prevent Parliament from ma 
Souae of, any preference or making, or autho- 
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rising the making of, any discrimination if it is declared by such law that it 
ig necessary to do so for the purpose of dealing with a situation arising from 
searcity of goods in any part of the territory of India. 
vi i thi in article 301 
icti trade, 304. Notwithstanding anything in ar 
Geer aad tulsreeute or article 303, the Legislature of a State may by 
among States. law— 


(a) impose on goods imported from other States any tax to which simi- 
lar goods manufactured or produced in that State are subject, so, however, as 
not to discriminate between goods so imported and goods so manufactured or 
produced; and . ; . 

(b) impose such reasonable restrictions on the freedom of trade, eon 
merce or intercourse with or within that State as may be required in the public 
interest : 

Provided that no Bill or amendment for the purposes of clause (b) shall 
be introduced or moved in the Legislature of a State without the previous sane- 
tion of the President. 

305. Nothing in articles 301 and 303° shall 

Effect of articles 301 affect the provisions of any existing law except in 

and 303 on existing laws. sq far as the President may by order otherwise pro- 
vide. 

306. Notwithstanding anything in the foregoing provisions of this 

Part or in any other provisions of this Constitution, 

_ Power of certain States any State specified in Part B of the First Schedule 

ee - coieer Waele which before the commencement of this Constitution 

tions on trade and com- Was levying any tax or duty on the import of goods 

merce. into the State from other States or on the export of 

goods from the State to other States may, if an 

agreement in that behalf has been entered into between the Government of 

India and the Government of that State, continue to levy and collect such tax 

or duty subject to the terms of such agreement and for such period not exceed- 

ing ten years from the commencement of this Constitution as may be specified 

in the agreement: 

Provided that the President may at any time after the expiration of five 
years from such commencement terminate or modify any such agreement if, after 
consideration of the report of the Finance Commission constituted under arti- 
cle 280, he thinks it necessary to do so. 


307. Parliament may by law appoint such 

Appointment of authority authority as it considers appropriate for carrying 

for carrying out the pur- out the purposes of articles 301, 302, 303 and 804, 

boses of articles 301 to 304. and confer on the authority so appointed such 
powers and such duties as it thinks necessary, 


PART XIV. 
SERVICES UNDER THE UNION AND THE STATEs. 
Chapter I—Services. 


_ 308. _In this Part, unless the context other- 
wise requires, the expression ‘‘State’? means a State 
specified in Part A or Part B of the First Schedule. 


_ 309. Subject to the provisions of this Consti- 
_ Recruitment and condi- tution, Acts of the appropriate Legislature may regu- 
tions of service of persons late the recruitment, and conditions of service of 
mg the Union or @ persons appointed, to public services and posts in 


connection with the affairs of the i 
Saige i i Union or of any 


Interpretation. 
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Provided that it shall be competent for the President or such person as 
he may direct in the case of services and posts in connection with the affairs of 
the Union, and for the Governor or Rajpramukh of a State or such person as 
he may direct in the case of services and posts in connection with the affairs 
of the State, to make rules regulating the recruitment, and the conditions of 
service of persons appointed, to such services and post until provision in that 
behalf is made by or under an Act of the appropriate Legislature under this 
article, and any rules so made shall have effect subject to the provisions of any 
such Act. 


310. (1) Except as expressly provided by this Constitution, every 
Tenure of office of per- person who is a member of a defence service or of a 
an oe the Union or civil service of the Union or of an all-India service 
a State. or holds any post connected with defence or any 
civii post under the Union holds office during the pleasure: of the President, and 
every person who is a member of a civil service of a State or holds any civil 
ost under a State holds office during the pleasure of the Governor or, as the 
post und State holds office during the pl f the G th 
case may be, the Rajpramukh of the State. 

(2) Notwithstanding that a person holding a civil post under the Union 
or a State holds office during the pleasure of the President or, as the case may 
be, of the Governor or Rajpramukh of the State, any contract under which a 
person, not being a member of a defence service or of an all-India service or of 
a civil service of the Union or a State, is appointed under this 
Constitution to hold such a post may, if the President or the Governor 
or the Rajpramukh, as the case may be, deems it necessary in order to secure 
the services of a person having special qualifications, provide for the payment 
to him of compensation, if before the expiration of an agreed period that post 
is abolished or he is, for reasons not connected with any misconduct on his part, 
required to vacate that post. 

311. (1) No person who is a member of a eivil 

Dismissal, removal or service of the Union or an all-India service or a civil 

toa saplirel ane service of a State or holds a ot post unde te 
sons el re r : : : 

iti ‘i ‘ Union or a State shall be dismissed or removed by 

ot Ser uiwene an authority subordinate to that by which he was 

appointed. oeste : ale 

(2) No such person as aforesaid shall be dismissed 2 es ua 
ed in rank until he has been given a reasonable Pe ae of showing 
against the action proposed to be taken in regard to him: 

Provided that this clause shall not apply— : ik on the 

(a) where a person is dismissed or removed or peers al ciate: 
ground of conduct which has led to his conviction on @ ae . etaon. onto 

(b) where an authority empowered to dismiss or ded by that 

Beane : * fi me reason, to be recorded by 
reduce him in rank is satisfied that for some a do qive-Ao dab ‘poreon ai 
authority in writing, it is not reasonably practicable to § 
opportunity of showing cause; or ; chee: east 

(c) where the President or Governor or er Laer ‘tis ee oxpedi 
be, is satisfied that in the interest of = oe of the Sta’ s 3 
ent iv son such an opportunity. . ie 
ee ae arises whether it is reasonably prosticable Me give 

a on an 5 ortunity of showing cause under clause (2), the arn 
eu oe. the agthority empowered to ee such person or to 

3 eee sak aes 2 ay be, shall be final. 
reduce him in rank, as the case May be, : ; ; 
. ing i Council of States 
Jotwi nding anything in Part XI, if the 
312. (1) Notwithsta has Aaclaced by resolution supported by not less one 
All-India services. two-thirds of the members present and oe t - 
it is necessary or expedient in the national interest so to do, Parliament may by 
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law provide for the creation of one or more all-India services common to the 
Union and the States, and, subject to the other provisions of this Chapter, regu. 
late the recruitment, and the conditions of service of persons appointed, to any 
such service. ca Disa 

(2) The services known at the commencement of this Constitution as 
the Indian Administrative Service and the Indian Police Service shall be deemed 
to be services created by Parliament under this article. 


318. Until other provision is made in this behalf under this Con. 
stitution, all the laws in force immediately before 
the commencement of this Constitution and applica- 
ble to any public service or any post which continues to exist after the com- 
mencement of this Constitution, as an all-India service or as service or post 
under the Union or a State shall continue in force so far as consistent with the 
provisions of this Constitution. 
314. Except as otherwise expressly provided by this Constitution, every 
person who having been appointed by the Scecre- 
Provision for protection tary of State or Secretary of State in Council to a 
ieee of cer Givil service of the Crown in India continues on and 
: : after the commencement of this Constitution to 
serve under the Government of India or of a State shall be entitled to receive 
from the Government of India and the Government of the State, which he is 
trom time to time serving, the same conditions of service as respects remuner- 
ation, leave and pension, and the same rights as respects disciplinary matters 
or rights as similar thereto as changed circumstances may permit as that person 
was entitled to immediately before such comimnucement. 


Chapter II—Public Service Commissions. 


. : . 315. (1) Subject to the provisions of this arti- 
eee rue pire cle, there shall be a Public Service Commission for 
the States. eae and a Publie Service Commission for each 

ate. 

(2) Two or more States may agree that there shall be one Publie Service 
Commission for that group of States, and if a resolution to that effect is passed 
by the House or, where there are two Houses, by each House of the Legislature 
of each of those States, Parliament may by law provide for the appointment 
of a Joint State Public Service Commission (referred to in this Chapter as’ 
Joint Commission) to serve the needs of those States. 

_ (3) Any such law as aforesaid may contain such incidental and conse- 
Seon ace as may be necessary or desirable for giving effect to the 

(4) The Publie Service Commission for the Union, if requested so to do 
by the Governor or Rajpramukh of a State, may, with the Baal of the 
President, agree to serve all or any of the needs of the State. 

(5) References in this Constitution to the Union Publie Service Com- 


mission or a State Public Service Commission shall, unl i 

1 » Unless the context otherwise 

Tom arene as references to the Commission serving the needs of the 
, as - . ‘* aes 

ae © case may be, the State as respects the particular matter in 


316. (1) The Chairman and other members of a Public Service Com- 

Appointment and term of ™ission shall be appointed, in the case of the Union 

office of members, ee or a Joint Commission, by the Presi- 
ent, oa, 

Governa Ge Ratoemeae ee oe ease of a State Commission, by the 

rovided that as nearly as may be one-half 

; i as - of the members of every 

ed tenons homssion shall be arent Weta at the dates of their paspienene 

‘ or at least ten years either under th yern- 

ment of India or under the. Government of a State, and in Sommarating ae said 


Transitional provisions. 
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period of ten years any period before the commencement of this Constitution 
during which a person has held office under the Crown in India or under the 
Government of an Indian State shall be included. 

(2) A member of a Public Service Commission shall hold office for a 
term of six years from the date on which he enters upon his office or until he 
attains, in the case of the Union Commission, the age of sixty-five years, and 
in the case of a Stdte Commission, or a Joint Commission, the age of ‘sixty 
years, whichever is earlier: 

Provided that— 

; (@) a member of a Public Service Commission may, by writing under 
his hand addressed, in the case of the Union Commission or a Joint Commis- 
sion, to the President, and in the case of a State Commission, to the Governor 
or Rajpramukh of the State, resign his office; 

; (b) a member of a Publie Service Commission may be removed from 
his office in the manner provided in clause (1) or clause (3) of article 317. 

(3) A person who holds office as a member of a Public Service Commis- 
sion shall, on the expiration of his term of office, be ineligible for re-appoint- 
ment to that office. 

317. (1) Subject to the provisions of clause (3), the Chairman or any 

: other member of a Public Service Commission shall 

; foe Sha PEbiie only be removed from his office by order of the Pre- 

Saivige ‘Cominiesion ¢ sident on the ground of misbehaviour after the Sup- 

: reme Court, on reference being made to it by the 

President, has, on inquiry held in accordance with the procedure prescribed 

in that behalf under article 145, reported that the Chairman or such other 
member, as the case may be, ought on any such ground to be removed. 

(2) The President, in the case of the Union Commission or a Joint Com- 
mission, and the Governor or Rajpramukh, in the case of a State Commission, 
may suspend from office the Chairman or any other member of the Commission 
in respect of whom a reference has been made to the Supreme Court under 
clause (1) until the President has passed orders on receipt of the report of the 
Supreme Court on such reference. 

(3) Notwithstanding anything in clause (1), the President may by order 
remove from office the Chairman or any other member of a Public Service Com- 
mission if the Chairman or such other member, as the case may be,— 

(a) is adjudged an insolvent; or . 

(b) engages during his term of office in any paid employment outside 
the duties of his office; or : : 

(c) is, in the opinion of the President, unfit to continue in office by 
reason of infirmity of mind or body. 

(4) If the Chairman or any othe 
sion is or becomes in any way concerned or inte 
ment made by or on behalf of the Oe 
a State or participates in any way in the pro . : 
emolument aeising deretrom otherwise than as a member and in common. Hoe 
the other members of an incorporated company, he shall, for the purposes 0 


: deemed to be guilty of misbehaviour. : , a: 

said ne ce regula e318 In the ease of the Union Commission or a 
re eg 5 . . : . 

fipus unto oeaiions of ser- Joint Commission, the President and, in the case o 

vice of members and staff a State Commission, the Governor or Rajpramu 


of the State may by regulations— ; ; 
ommission and their condi- 


r member of a Public Service Commis- 
rested in any contract or agree- 
of India or the Government of 
fit thereof or in any benefit or 


ot the Commission. z 
(a) determine the number of members of the C 


: deine sand 
oe ria) nels proviniot with respect to the number of members of the staff 
heir conditions of service: . i 

ditions of service of a member of a Public Service 


d to his disadvantage after his appointment. 


of the Commission and t 
Provided that the con 
Commission shall not be varie 
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Prohibition as to the hold- 


ing of offices by members 7 
of Commission on ceasing 319. On ceasing to hold office— 


to be such members. : inated 

he Chairman of the Union Public Service Commission shall be in- 

eligible fox hesder employment either under the Government of India or under 
f a State; ; = 

= Oey the Olaioen of a State Public Service Commission shall be eligible 

for appointment as the Chairman or any other member of the Union I ublie 

Service Commission or as the Chairman of any other State Public Service Com- 

mission, but not for any other employment either under the Government of 
India or under the Government of a State; . ' : 

(c) a member other than the Chairman of the Union Public Service 
Commission shall be eligible for appointment as the Chairman of the Union 
Publie Service Commission or as the Chairman of a State Public Service Com- 
mission, but not for any other employment either under the Government of 
India or under the Government of a State; . 

(d) a member other than the Chairman of a State Public Service Com- 
mission shall be eligible for appointment as the Chairman or any other member 
of the Union Public Service Commission or as the Chairman of that or any other 
State Public Service Commission, but not for any other employment either 
under the Government of India or under the Government of a State. 


320. (1) It shall be the duty of the Union and 

Functions of Public Ser- the State Public Service Commissions to conduct 

vice Commissions. examinations for appointments to the services of the 
Union and the services of the State respectively. 


(2) It shall also be the duty of the Union Public Service Commission, 
if requested by any two or more States so to do, to assist those States in fram- 
ing and operating schemes of joint recruitment for any services for which candi- 
dates possessing special qualifications are required. 

(3) The Union Public Service Commission or the State Public Service 
Commission, as the case may be, shall be consulted— - 

(a) on all matters relating to methods of recruitment to civil services 
and for civil posts; 

_ (b) on the principles to be followed in making appointments to civil 
services and posts and in making promotions and transfers from one service to 
another and on the suitability of candidates for such appointments, promotions 
‘or transfers ; 

(c) on all disciplinary matters affecting a person serving under the Gov- 
ernment of India or the Government of a State in a civil capacity, ineluding 
an or petitions relating to such matters ; 

on any claim by or in respect of a person who is serving or has 
‘served under the Government of India or the Government of a State or under 


(e) on any claim for the award of a ion i injuri 

i t pension in respect of injuries sus- 
ae - a person while Serving under the Government of India or the Govern- 
a ° - eee or under the Crown in India or under the Government of an 
chee. » Im a civil capacity, and any question as to the amount. of any 


and it shall be the duty of.a Public Service Commission to advise on any 


tatter so referred to them and on any other matter which the President, or, as 


the case ha be, the Governor or Rajpramukh of the State, may refer to them: 
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Provided that the President as respects the all-India services and also as. 
respects other services and posts in connection with the affairs of the Union 
and the Governor or Rajpramukh, as the case may be, as respects other services 
and posts in connection with the affairs of a State, may make regulations speci- 
fying the matters in which either generally, or in any particular class of case 
or in any particular circumstances, it shall not be necessary for a Public Ser- 
vice Commission to be consulted. 

(4) Nothing in clause (3) shall require a Public Service Commission to 
be consulted as respects the manner in which any provision referred to in clause 
(4) of article 16 may be made or as respects the manner in which effect may 
be given to the provisions of article 335. 

(5) All regulations made under the proviso to clause (3) by the Presi- 
dent or the Governor or Rajpramukh of a State shall be laid for not less than 
fourteen days before each House of Parliament or the House or each House of 
the Legislature of the State, as the case may be, as soon as possible after they 
are made, and shall be subject to such modifications, whether by way of repeal 
or amendment, as both Houses of Parliament or the House or both Houses of 
the Legislature of the State may make during the session in which they are so 
laid. 

321. An Act made by Parliament or, as the case may be, the Legislature 
of a State may provide for the exercise of additionat 
Power to extend fume- fynctions by the Union Public Service Commission 
pea Service oy the State Public Service Commission as respects 
: the services of the Union or the State and also as res- 
pects the services of any local authority or other body corporate constituted by 
Jaw or of any public institution. is 
322. The expenses of the Union or a State oe melee Commission, 
: _ including any salaries, allowances and pensions pay- 
ee phe Be able to oe respect of the members or staff of the 
Commission, shall be charged on the Consolidated 
Fund of India or, as the case may be, the Consolidated Fund of the State. 
323. (1) It shall be the duty of the Union Commission to present annually 
, to the President a report as to the work done by the 
_ Reports of Public Set- (Commission and on receipt of such report the Presi- 
vice Commissions. dent shall cause a copy thereof together with a memo- 


randum explaining, as respects the cases, if any, where the advice of the Com- 
mission was not accepted, the reasons for such non-acceptance to be laid be. 
fore each House of Parliament. he, nse 

(2) It shall be the duty of a State Commission to present annoel - 
the Governor or Rajpramukh of the State a report as to the work done by tl P 
Commission, and it shall be the duty of a joint one 2 sae 
annually to the Governor or Rajpramukh of each o - ae 
the needs of which are served by the Joint Commission a an at ae 
the work done by the Commission in relation to that State, and in either case 


j ll, on receipt of such 
i Rajpramukh, as the case may be, shall, eip uel 
Fie ue was t her with a memorandum explaining, as res- 


report, cause a copy thereof together ° as ee ‘ 
foots the cases, if any, where the advice of the Comin Ee 
the reasons for such non-acceptance to be laid before the Legista 


oe PART XV. 

ELECTIONS. . 
intendence, direction and control of the preparation 
of the electoral rolls for, and the conduct of, all elee- 

Superintendenee, _diree- tions to Parliament and to the Legislature of erry 
tion and control of elec: gtate and of elections to the offices of President an 
tions to be vested ‘2 8" Wiee President held under this Constitution, includ- 
oe aaa ing appointment of election tribunals for the deci- 


324. (1) The super 


NEV 
ELEC HIoNs. 


i isi in ¢ section with clections to 

i tes arising out of or in connec \ ns. 
Se eee ay tae Locman of States shall be vested in a Commission 
ar ‘ed to in this Constitution as the Election Comission ). Sates ee 
pee) i issi i t of the Chief Eleetion Com 

(2) The Election Commission shall consis the f he 
ceaanes d h number of other Election Commissioners, 1 any, as 

Re eee i I intment of the Chief Elee- 
President may from time to time fix and the appo ee ae 
is issioner and other Election Commissioners shall, subjec 0 the pre 
ee i f li t, be made by the President. 
sions of any law made in that behalf ye Parliamen » be i abel cea 

8) When any other Election Commissioner is so_appc Cl 
‘inion ae shall act as the Chairman of the rag U REA 

(4) Before each general election to the House of the People and to t 
Legislative Assembly of each State, and before the first general oe 
and thereafter before cach biennial election to the Legislative Council of eac 
5 i i ident may also appoint after consultation 
State having such Council, the Presi en y ) a eae 
with the Election Commission such Regional Commissioners as he ay : 
necessary to assist the Election Commission in the performance of the functions 
conferred on the Commission by clause (1). ; : 

(5) Subject to the provisions of any law made by Parliament, aes io 
ditions of service and tenure of office of the Election Commisioners and_ the 
Regional Commissioners shall be such as the President may by rule determine: 

Provided that the Chief Election Commissioner shall not be removed 
fvom his office except in like manner and on the like grounds as a Judge of the 
Supreme Court and the conditions of service of the Chief Election Commis- 
sioner shall not be varied to his disadvantage after his appointment : 

Provided further that any other Election Commissioner or a Regional 
Commissioner shall not be removed from office except on the recommendation 
of the Chief Election Commissioner. : 

(6) The President, or the Governor or Rajpramukh of a State, shall, 
when so requested by the Election Commission, make available to the Election 
Commission or to a Regional Commissioner such staff as may be necessary for 
the discharge of the functions conferred on the Election Commission by clause 
o . . 

325. There shall be one general electoral roll for every territorial consti- 
tuency for election to either House of Parliament or 


No person to be ineligi- to the House or either House of the Legislature of 


ble for inclusion in or 


to claim to be included in 
@ special, electoral roll on 
grounds of religion, race, 
caste or sex. 


326. 


Elections to the House 
of the People and to the 
Legislative Assemblies of 
States to be on the basis 
of adult suffrage. 


fied under this Constitution or any 
on the ground of non-residence, unsoundness of mind, 
illegal practice, shall be entitled to 


tion. 


827. Subject to the provisions of this Constitution, Parliame 


Power of Parhament to 
Make provision with respect 
to clections to Legislatures. 


a State and no person shail be ineligible for inelu- 
sion in any such roll or claim to be included in any 
special electoral roll for any such constituency on 


grounds only of religion, race, caste, sex or any of 
them. 


The elections to the House of the People and to the Legislative 


Assembly of every State shall be on the basis of adult 
suffrage; that is to say, every person who is a 
citizen of India and who is not less than twenty- 
one years of age on such date as may be fixed in 
that behalf by ov under any law made by the ap- 
propriate Legislature and is not otherwise disquali- 
law made by the appropriate Legislature 
crime or corrupt or 
be registered as a voter at any such elec- 
nt may from 
time to time by law make provision with respect. to 
all matters relating to, or in connection with, elee- 
tions to either House of Parliament or to the House 
or either House of the Legislature of a State includ- 
ing the preparation of electoral rolls, the delimita- 
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tion of constituencies and all other matters necessary for securing the due 
constitution of such House or Houses. 

828. Subject to the provisions of this Constitution and in so far as pro- 

: vision in that behalf is not made by Parliament, the 

Power of Legislature of [Legislature of a State may from time to time by law 

ee ak Meas make provision with respect to all matters relating 

such Legislature. to, or in connection with, the elections to the House 

or either House of the Legislature of the State includ- 

ing the preparation of electoral rolls and all other matters necessary for secur- 
ing the due constitution of such House or Houses. 


Bar to interference by 329. Notwithstanding anything in this Consti- 
courts in electoral mat- tution— 
ters. 


(a) the validity of any law relating to the delimination of constituencies 
or the allotment of seats to such constituencies, made or purporting to be made 
under article 327 or article 328, shall not be called in question in any court; 

(b) no election to either House of Parliament or to the House or either 
House of the Legislature of a State shall be called in question except by an elec- 
tion petition presented to such authority and in such manner as may be pro- 
vided for by or under any law made by the appropriate Legislature. 


PART XVI. 


Special PROVISIONS RELATING TO CERTAIN CLASSES. 
Reservation of seats for : 
Scheduled Castes and Sche- 330. (1) Seats shall be reserved in the House 
duled Tribes in the House of the People for— 
of the People. 

(a) the Scheduled Castes; a5. ; 

(b) the Scheduled Tribes except the Scheduled Tribes in the tribal areas 
of Assam; and 

(c) the Scheduled Tribes in the autonomous district of Assam. 

(2) The number of seats reserved in any State for the Scheduled oe 
or the Scheduled Tribes under clause (1) shall bear, as nearly as may be, the 
same proportion to the total number of seats allotted to that State in the House 
of the People as the population of the Scheduled Castes in the State ~ 
of the Scheduled Tribes in the State or part of the State, as the case may : He 
in respect of which seats are so reserved, bears to the total population of the 
or aa Notwithstanding anything in article 81, the President may, if he 

; 4s of opiaiah that the Anglo-Indian eee net 
Representation of the adequately represented in the House of a eople, 
Anglo-Indian community in nominate not more than two members of that com- 
ee iter dk Se Se munity to the House of the People. 
(1) Seats shall be reserved for the a 
duled Tribes, except the 
he- duled Castes and the Sche ) 

Sein tities a Tag Scheduled Tribes in the tribal areas of ay ne 
lative Assemblies of the Tegislative Assembly of every State specified in Pal 
Btates: ‘A or Part B of the First Schedule, 
(2) Seats shall be reserved also for the autonomons districts in the 


aislative Assembly of the State of Assam. 
at aa of seats reserved for the Scheduled Castes or the Sche- 


duled Tribes in the Legislative ‘Assembly of any State under clause (1) shall 


S me proportion to the total number of seats in 
the hae este ee NY iain ot the Scheduled Castes in the State oe sad 
Sehduled Tribes in the State or part of the State, as the case may be, 


Reservation of seats for 332. 


SPECIAL PROVISIONS RELATING TO CERTAIN CLASSES. xevii 


respect of which seats are so reserved, bears to the total population of the 
State. bate he 

(4) The number of seats reserved for an autonomous district in the 
Legislative Assembly of the State of Assam shall bear to the total number of 
seats in that Assembly a proportion not less than the population of the district 
bears to the total population of the State. 


(5) The constituencies for the seats reserved for any antonomous dis- 
trict of Assam shall not comprise any area outside that district except in the 
ease of the constituency comprising the cantomment and municipality of 
Shillong. 


(6) No person who is not a member of a Scheduled Tribe of any auto- 
nomous district of the State of Assam shall be eligible for election to the Legis- 
lative Assembly of the State from any constituency of that district except from 
the constituency comprising the cantonment and municipality of Shillong. 

333. Notwithstanding anything in article 170, the Governor or Rajpra- 
mukh of a State may, if he is of opinion that the 

Representation of the Anglo-Indian community needs representation in the 
Anglo-Indian community in J ecislative Assembly of the State and is not ade- 
ae Assemblics quately represented therein, nominate such number 
. of members of the community to the Assembly as 
he considers appropriate. ‘ 

Reservation of seats and 334. Notwithstanding anything in the fore- 
Special representation to going provisions of this Part, the provisions of this 
cease after ten years. Constitution relating to— 

(a) the reservation of seats for the Scheduled Castes and the Seheduled 
Tribes in the House of the People ‘and in the Legislative Assemblies of the 
States; and 

(b) the representation of the Anglo-Indian Community in the House of 
the People and in the Legislative Assemblies of the States by nomination, 
shall cease to have effect on the expiration of a period of ten years from the 
commencement of this Constitution: 


Provided that nothing in this article shall affect any representation in 
the House of the People or in the Legislative Assembly of a State until the dis- 
solution of the then existing House or Assembly, as the case may be. 


335. The claims of the members of the Scheduled Castes and the Sche- 
Gian a:, ves dulea Tribes shall be taken into consideration, con- 
casa cas “Soha ee sistently with the maintenanee of efficiency of admi- 
bes to services and posts, istration, in the making of appointments to services 


and posts in connection with the affairs of the Union 
or of a State. 


336. (1) During the first two years after the commencement of this Con- 

. stitution, appointments of members of the Anglo- 

isin Indian community to posts in the railway, customs, 

certain services — tie ee services of the Union shall be 
made on the same basis as inmmediately b 

fifteenth day of August, 1947. pees ae 


During every succeeding period of two years the number 
i j ; of posts reserved 
for the members of the said community in the said services shan. 
Possible, be less by ten per cent. than the number 
immediately preceding period of two years: 
Provided that at the end of ten years from th 


ituti e comme: “hi 
Constitution all such reservation shall cease, neement of this 


(2) Nothing in clause (1) shall bar the appoi 
. . ppointment of members of the 
Anglo-Indian community to posts other than, or in addition to, those reserved 
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for the community under that clause if such members are found qualified for 
appointment on merit as compared with the members of other communities. 


337. During the first three financial years after the commencement of this 
; . ; Constitution, the same grants, if any, shall be made 
Siig ay by the Union and by each State specified in Part A 
grants for the benefit of OF Part B of the First Schedule for the benefit of the 
Anglo-Indian community. Anglo-Indian community in repsect of education as 
were made in the financial year ending on the thirty- 

first day of March, 1948. 
During every succeeding period of three years the grants may be less by 
ten per cent. than those for the immediately preceding period of three years: 


Provided that at the end of ten years from the commencement of this 
Constitution such grants, to the extent to which they are a special concession 
to the Anglo-Indian community, shall cease: 

Provided further that no educational institution shall be entitled to 
receive any grant under this article unless at least forty per cent. of the annual 
admissions therein are made available to members of communities other than 
the Anglo-Indian community. 


Special Officer for Scho: 338. (1) There shall be a Special Officer for 
duled Castes, Schedule? the Scheduled Castes and Scheduled Tribes to be 
Tribes, ete. appointed by the President. 


(2) It shall be the duty of the Special Officer to investigate all matters 
relating to the safeguards provided for the Scheduled Castes and Scheduled 
Tribes under this Constitution and report to the President upon the working 
of those safeguards at such intervals as the President may direct, and the 
President shall cause all such reports to be laid before each House of Parlia- 
ment. 

(3) In this article, references to the Scheduled Castes and Scheduled 
Tribes shall be construed as including references to such other backward 
classes as the President may, on receipt of the report of a Commission appoint- 
ed under clause (1) of article 340, by order specify and also to the Anglo- 
Indian community. : 

339. (1) The President may at any time and shall at the expiration of 

ten years from the commencement of this Constitu- 

Control of the Union over tion by order appoint a Commission to report on the 

ai ae ee or ee administration of the Scheduled sae ’ and the 

eG reas Oe ee sheduled Tribes in the States spect 
fare of Scheduled Tribes. ee be cde cf the First Schedule. 


rs and procedure of the Com- 


The order may define the composition, powe Gas Beet: 


1 j °. . . . . oe Ss 
mission and may contain such incidental or ancillary provisions a 
dent may consider necessary or desirable. 7 
shall extend to the giving of 


(2) The executive power of the Union a oven 
irecti y awing up and execution of schemes 
Se eine bs he ore ‘al - the altars of the Scheduled Tribes 


specified in the direction to be essential 


jn the State. ; . es : 
i > by order appoint a Commission consisting 0 
ee Fa serv as he thinks fit to investigate the Saeed 
Appointment of a Com- tions of socially and educationally i 
mission to investigate the \ithin the territory of India and the difficu ree 
conditions of backward der which they labour and to make recommen a ions 
re as to the steps that should be taken by the Union or 
| and to improve their condition and as - 
he purpose by the Union or any State anc 


any State to remove such difficulties 
e made, and the order ap- 


the grants that should be made for t 
the conditions subject to which such grants should b 
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pointing such Commission shall define the procedure to followed by the Com- 
mission . . : 

(2) A Commission so appointed shall investigate the matters referred 
to them and present to the President a report setting out the facts as found py 
them and making such recommendations as they think proper. 

(3) The President shall cause a copy of the report so presented together 
with a memorandum explaining the action taken thereon to be laid before each 
House of Parliament. ; 

341. (1)The President may, after consultation with the Governor or Raj- 
pramukh of a State, by public notification, specify 
the castes, races or tribes or parts of or groups with- 
in castes, races or tribes which shall for the purposes of this Constitution be 
deemed to be Scheduled Castes in relation to that State. 

(2) Parliament may by law inelude in or exclude from the list of Sche- 
‘duled Castes specified in a notification issued under elause (1) any caste, race 
or tribe or part of or group within any easte, race or tribe, but save as afore- 
said a notification issued under the said clause shall not be varied by any sub- 
sequent notification. 

342, (1) The President may, after consultation with the Governor or 

Scheduled Tribes. Rajpramukh of a State, by public notification, spe- 

ecify the tribes or tribal communities or parts of or 

groups within tribes or tribal communities which shall for the purposes of this 
Constitution be deemed to be Scheduled Tribes in relation to that State. 

(2) Parliament may by law inelude in or exclude from the list of Sche- 
duled Tribes specified in a notification issued under clause (1) any tribe or 
tribal community or part of or group within any tribe or tribal community, 
but save as aforesaid a notification issued under the said clause shall not be 
varied by any subsequent notification. 


PART XVII. 
Orricta, Lanauaas. 
Chanter I. Language of the Union. 


ones language of the 343. (1) The official language of the Union 
nie ; ; se ae in Devanagari seript. 
orm of numerals to be used for the official urpos' Ini 
shall be the international form of Indian numerals. a a 
: ao Notwithstanding anything in clause (1), for a 
Tom the commencement of this Constitution the English language i 
i ; age shall conti- 
nue to be used for all the official purposes of the Union for whieh it was Bein 
used immediately before such commencement : a 
Provided that the President may, durin 
authorise the use of the Hindi language in ad 
and of the Devanagari form of numerals i 
of Indian numerals for any of the official 
__ @) Notwithstanding anything in ¢ 
Provide for the use, after the said period 
(a) the English language, or 
; (b) the Devanagari form of numerals, 
or such purposes as may be specified in the law. 
344. (1) The President shall, at the expiration .of five years from the 
a ; commencement of this Constituti d 
é ; nent lon and thereafter 
tasmof Petia: ee at the expiration of ten years from such commence. 
cial language. ment, by order constitutes a Commission which shall 


; ; consist of a Chairman and such other members repre- 
Senting the different languages specified in the Eighth Sehedule as the Preis 


Scheduled Castes. 


period of fifteen years 


g the said period, by order 
dition to the English language 
n addition to the international form 
purposes of the Union. 

his article, Parliament may by law 
of fifteen years, of— 
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dent may appoint, and the order shall define the procedure to be followed by 
the Commission. 


(2) It shall be the duty of the Commission to make recommendations to 
the President as to— 


(a) the progressive use of the Hindi language for the official purposes 
of the Union; 


(b) restrictions on the use of the English language for all or any of the 
official purposes of the Union; 

(c) the language to be used for all or any of the purposes mentioned in 
article 348 ; 


(d) the form of numerals to be used for any one or more specified pur- 
poses of the Union; 


(ce) any other matter referred to the Commission by the President as 
regards the official language of the Union and the language for communication 
between the Union and a State or between one State and another and their 
use. 


(3) In making their recommendations under clause (2), the Commission 
shall have due regard to the industrial, cultural and scientific advancement of 
India, and the just claims and the interests of persons belonging to the non- 
Hindi speaking areas in regard to the public services. 


(4) There shall be constituted a Committee consisting of thirty mem- 
bers, of whom twenty shall be members of the House of the People and ten 
shall be members of the Council of States to be elected respectively by the 
members of the House of the People and the members of the Council of States 
in accordance with the system of proportional representation by means of the 
single transferable vote. 


(5) It shall be the duty of the Committee to examine the recommenda- 
tions of the Commission constituted under clause (1) and to report to the 
President their opinion thereon. 


(6) Notwithstanding anything in article 343, the President may, after 
consideration of the report referred to in clause (5), issue directions in accord- 
ance with the whole or any part of that report. 


Chapter II —Regional Languages. 


345. Subject to the provisions of articles 346 and 347, the Legislature of 

‘ a State may by law adopt any one or more of the 

Official language or lan-  janoyages in use in the State or Hindi as the langu- 

since 06 Eiae age or languages to be used for all or any of the 
official purposes of that State: 


. : *. . fies by 
Provided that, until the Legislature of the State otherwise prov! 
law, the English language shall continue to be used for those ofiele purposes 
within the State for which it was being used immediately before the commence- 
ment of this Constitution. 
i i thorised 
i g : 346.. The language for the time being au 
a ta one for use in the Union for official purposes shall be 
State and another or be: the official language for communication om ee 
tween a State and the State and another State and between a State an 
Union. Union: 
i that the Hindi language should 
i hat if two or more States agree adi 
be the Pa wusuee for communication between such States, that language 
may be used for such communication. 


Orrictat LANGUAGE. ci 


i in that behalf, the President smay, if he 

Rie Seg agent Tecieeed at a substantial proportion of the popu- 

Special provision re- Jation of a State desire the use of any language spoken 

lating to language spoken phy them to be recognised by that State, direct that 

by a section of the popu ch language shall also be officially recognised 

Riera sites throughout that State or any part thereof for such 

ose as he may specify. 

one IIl.—Language of the Supreme Court. High Courts, Etc. 


Language to be used in 348. (1) Notwithstanding anything in the fore- 
the Supreme Court ee going provisions of this Part, until Parliament by 
ee ai ae fam ee law otherwise provides— 

‘ (a) all proceedings in the Supreme Court and in every Tligh Court, 

(b) the authoritative texts— . 

(i) of all Bills to be introduced or amendments thereto to be moved in 
either House of Parliament or in the House or either Ifouse of the Legislature 
= aan of all Acts passed by Parliament or the Legislature of a State and 
of all Ordinances promulgated by the President or the Governor or Rajpramukh 
of a State, and . 

(ili) of all orders, rules, regulations and bye-laws issued under this 
Constitution or under any law made by Parliament or the Legislature of a 
State 
shall ‘be in the English language. 


(2) Notwithstanding anything in sub-clause (a) of clause (1), the Gov- 
ernor or Rajpramukh of a State may, with the previous consent of the 
President, authorise the use of the Hindi language, or any other language used 
for any official purposes of the State, in proceedings in the Iligh Court having 
its principal seat in that State: 

Provided that nothing in this clause shall apply 
or order passed or made by such High Court. 

(3) Notwithstanding anything in sub-clause (b) of clause (1), where 
the Legislature of a State has prescribed any language other than the English 
language for use in Bills introduced in, or Acts passed by, the Legislature of 
the State or in Ordinances promulgated by the Governor or Rajpramukh of 
the State or in any order, rule, regulation or by-law referred to in paragraph 
(iit) of that sub-clause, a translation of the same in the English language pub- 
lished under the authority of the Governor or Rajpramukh of the State in the 
Official Gazette of that State shall be deemed to be the authoritative text 
thereof in the English language under this article. 


849. During the Period of fifteen years from the commencement of this 


Spade thaediige Bs an Constitution, no Bill or amendment making provi- 
sect - bee nik eos sion for the language to be used for any of the pur- 
relating to language. poses mentioned in clause (1) of article 348 shall be 

: : introduced or moved in either House of Parliament 
without the previous sanction of the President, and the President shall not give 
his sanction to the introduction of any such Bill or the moving of any such 
amendment except after he has taken into consi i i 
the Commission constituted under clause (1) 
the Committee constituted under clause (4) of that article. 


Chapter IV.—Special Directives. 


350. Every person shall be entitled to submit a representation for the 
Language to be used in redress of any grievance to any officer or authority 
ppbresantetions for red- of the Union or a State in any of the languages used 
of grievances. in the Union or in the State, as the case may be. 
L 


to any judgment, decree 
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351. It shall be the duty of the Union to promote the spread of the 
Pies. dee anes Hindi Janguage, to develop it so that it may serve as 
Svan one the Hindi cr a medium of expression for all the elements of the 
ee: ° composite culture of India and to secure its enrich- 
; ment by assimilating without interfering with its 
genius, the forms, style and expressions used in Hindustani and in the other 
languages of India specified in the Eighth Schedule, and by drawing, wherever 
necessary or desirable, for its vocabulary, primarily on Sanskrit and seconda- 
rily on other languages. 
PART XVIII. 
EMERGENCY PRovisIons. 

352. (1) If the President is satisfied that a grave emergency exist where- 
: by the security of India or of any part of the terri- 
‘eee of Emer tory thereof is threatened, whether by war or exter- 
) : nal aggression or internal disturbance, he may, by 

‘Proclamation, make a declaration to that effect. 

(2) A Proclamation issued under clause (1)— 

(a) may be revoked by a subsequent Proclamation ; 

(b) shall be laid before each House of Parliament; 

(c) shall cease to operate at the expiration of two months unless before 
the expiration of that period it has been approved by resolutions of both 
Tiouses of Parliament: 

Provided that if any such Proclamation is issued at a time when the 
House of the People has been dissolved or the dissolution of the House of the 
People takes place during the period of two months referred to in sub-clause 
(c), and if a resolution approving the Proclamation has been passed by the 
Council of States, but no resolution with respect to such Proclamation has been 
passed by the House of the People before the expiration of that period, the 
Proclamation shall cease to operate at the expiration of thirty days from the 
date on which the House of the People first sits after its reconstitution unless 
before the expiration of the said period of thirty days a resolution approving 
the Proclamation has been also passed by the House of the People. . 

(3) A proclamation of Emergency declaring that the security of India 
or of any part of the territory thereof is threatened by war or by external ag- 
gression or by internal disturbance may be made before the actual occurrence of 
war or of any such aggression or disturbance if the President is satisfied that 
there is imminent danger thereof. wd 

Effect of Proclamation 353. While a Proclamation of Emergency 1s in 
of Emergency. operation, then— 

(a) notwithstanding anything in this Constituti 
of the Union shall extend to the giving of directions to any Stat 
manner in which the executive power thereof is to be exercised ; 


(b) the power of Parliament to make laws with respect lg Et rego 
shall include power to make laws conferring powers and penn: ee 
authorising the conferring of powers and the imposition of du - geet 
Union or officers and authorities of the Union as NO oa ne 
standing that it is one which is not enumerated in the nion List. a 

354. (1) The President may, while a Proclamation of Boe 
operation, by order direct that all or any of the I 
icati isi isions of articles 268 to 279 shall for such period, 

te edi nae oF hot extending in any case beyond the expiration of 
ating : ' * 7 > . < . * 
retenies while a Proclame- the financial year in which such Lea 
tion of Emergency is it {g operate, as may be specified in the order, = 
operation. effect subject to such exceptions or modifications as he 


thinks fit. 


on, the executive power 
e as to the 
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(2) Every order made under clause (1) shall, as soon as may be after 
it is made, be laid before each House of Parliament. 


355. It shall be the duty of the Union to pro- 

Duty of the Union to tect every State against external ageression and inter- 
protest States against eS- 4) disturbance and to ensure that the government 
Aare sets eh Tk AES of every State is carried on in accordance with the 


nal disturbance provisions of this Constitution. 


356. (1) If the President on receipt of a report from the | Governor 
or Rajpramukh of a State or otherwise, is satisfied 


Provisions in case of fai: fthat a situation has arisen in which the govern- 
lure of constitutional ma: mont of the State cannot be carried on in accordance 
chincry in States. with the provisions of this Constitution, the Presi- 


dent may by Proclamation— 

(a) assume to himself all or any of the functions of the Government of 
the State and all or any of the powers vested in or exercisable by the Governor 
or Rajpramukh, as the case may be, or any body or authority in the State other 
than the Legislature of the State; 

(b) declare that the powers of the Legislature of the State shall be exer- 
cisable by or under the authority of Parliament ; 

(c) make such incidenal and consequential provisions as appear to the 
President to be necessary or desirable for giving effect to the objects of the 
Proclamation, including provisions for suspending in whole or in part the 
operation of any provisions of this Constitution relating to any body or auth- 
rity in the State: 

Provided that nothing in this clause shall authorise the President to 
assume to himself any of the powers vested in or exercisable by a High Court 
or to suspend in whole or in part the operation of any provision of this Con- 
‘stitution relating to High Courts. 

(2) Any such Proclamation may be revoked or varied by a subsequent 
Proclamation. 

(3) Every Proclamation under this article shall be laid before each 
Tlouse of Parliament and shall, except where it is a Proclamation revoking a 
previous Proclamation, cease to operate at the expiration of two months un- 
less before the expiration of that period it has been approved by resolutions of 
both Houses of Parliament: , 

; Provided that if any such Proclamation (not being a Proclamation re- 
voking a previous Proclamation ) is issued at a time when the House of the peo- 
ple is dissolved or the dissolution of the House of the People takes place during 
the period of two months referred to in this clause, and if a resolution ap- 
proving the Proclamation has been passed by the Council of States, but no resolu- 
tion with respect to such Proclamation has been passed by the House of the 
People before the expiration of that period, the Proclamation shall ecase to 
ate at the expiration of thirty days from the date on which the House of the 
an ie oa “ one oe Lae ne expiration of the said 
Dies ey he oh a Peale. pproving the Proclamation has been also 

(4) A Proclamation so approved shall, unless revok 
on the expiration of a period of six months from the eerie eae 
second — ae rae approving the Proclamation under clause ( 3): ; 

: rovided that if and so often as ion approvi cant 3 
in force of such Proclamation is Mes Me oe ee 
Proclamation shall, unless revoked, continue in force for a fur ‘ ; 


” ¢ rther period of 
six months from the date on which under this clause it would sthearise have 
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ceased to operate, but no such Proclamation shall in any case remain in force 
for more than three years: 


Provided further that if the dissoluion of the House of the People takes 
place during any such period of six months and a resolution approving the con- 
tinuance in force of such Proclamation has been passed by the Council of 
States, but no resolution with respect to the continuance in force of such Pro- 
clamation has been passed by the House of the People during the said 
period, the Proclamation shall cease to operate at the expiration of thirty days 
from the date on which the House of the People first sits after its reconstitution 
unless before the expiration of the said period of thirty days a resolution ap- 
proving the continuance in force of the Proclamation has been also passed by 
the House of the People. 


357. (1) Where by a Proclamation issued 

Exercise of legislative ynder clause (1) of article 356, it has been declared 

don aa ae —_ that the powers of the Legislature of the State shall 

cle 356. be exercisable by or under the authority of Parlia- 
ment, it shall be competent— 

(a) for Parliament to confer on the President the Power of the Legis- 
lature of the State to make laws, and to authorise the President to delegate, 
subject to such conditions as he may think fit to impose, the power so conferred 
to any other authority to be specified by him in that behalf: 


(b) for Parliament, or for the President or other authority in whom such 
power to make laws is vested under sub-clause (a), to make laws conferring 
powers and imposing duties, or authorising the conferring of powers and the 
imposition of duties, upon the Union or officers and authorities thereof ; 


(c) for the President to authorise when the House of the People is 
not in session expenditure from the Consolidated Fund of the State pending 
the sanction of such expenditure by Parliament. 


(2) Any law made in exercise of the power of the Legislature of id 
State by Parliament or the President or other authority referred to in it 
clause (a) of clause (1) which Parliament or the President or such other autho- 
rity would not, but for the issue of a Proclamation under article 356, have oe 
competent co make shall, to the extent of the incompetency, cease to have ag 
on the expiration of a period of one year after the Proclamation ee ae 
operate except as respects things done or omitted to be done before - e or rf 
tion of the said period, unless the provisions which shall so cease to beg : He 
are sooner repealed or re-enacted with or without modification by Act o 
appropriate Legislature. 
358. While a Proclamation of err. is in ne 
19 shall restrict the power 0 fi 
Suspension of provisions Part III to make any law or to take ae. ie 
of article 19 during em- action which the State would but for . eave ae 
ergenclers contained in that Part be competent arene oy hae 
but any law so made shall, to the extent of the eee respects. things 
effect as soon as the Proclamation ceases to operate he Sftect, 
done or omitted to be done before the law so ceases to ABN sual 
; in , 
259, (1) Where a Prosanation of Boegrir_ declare tht the right 
Suspension of the e- to move any court for the ee oe aaa 
forcement of the rights jiehts conferred by Part III as vaaing in ay 
conferred by Part III dure 3 44 order and all proceedings pei arent ped 
ing emergencies. court for the enforcement of the rights so men! 7 
a during which the Proclamation is 
be specified in the order. 


ation nothing in article 
he State as defined in 


ed shall remain suspended for the perio 
force or for such shorter period as may 
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(2) An order made as aforesaid may extend to the whole or any part of 
the territory of India. 

(3) Every order made under clause (1) shall, as soon as may be after 
it is made, be laid before each House of Parliament. 

360. (1) If the President is satisfied that a situation has arisen whereby 
the financial stability or credit of India or of any 
part of the territory thereof is threatened, he may 
by a Proclamatios make a declaration to that effect. 

(2) The provisions of clause (2) of article 352 shall apply in relation 
to a Proclamation issued under this article as they apply in relation to a Pro- 
clamation of Emergency issued under article 352. . . . 

(3) During the period any such Proclamation as is mentioned in clause 
(1) is in operation, the executive authoritive of the Union shall extend to the 
giving of directions to any State to observe such canons of financial propriety 
as may be specified in the directions and to the giving of such other directions 
as the President may deem necessary and adequate for the purpose. 

(4) Notwithstanding anything in this Constitution— 

(a) any such direction may include— 

(i) a provision requiring the reduction of salaries and allowances of all 
or any class of persons serving in connection with the affairs of a State; 

(ii) a provision requiring all Money Bills or other Bills to which 
the provisions of article 207 apply to be reserved for the consideration of 
the President after they are passed by the Legislature of the State ; 

(b) it shall be competent for the President during the period any Pro- 
clamation issued under this article is in operation to issue directions for the 
reduction of salaries and allowances of all or any class of persons serving in 


connection with the affairs of the Union including the Judges of the Supreme 
Court and the High Courts. 


Provisions as to  finan- 
cial emergency. 


PART XIX. 
MiscELLANEOUS, 


861. (1) The President, or the Governor or Rajpramukh of a State, shall 
eed + Bediitent not be answerable to any court for the exercise and 
sat Gorton aaa Raj: performance of the powers and duties of his office or 
pramukhs. for any act done or purporting to be done by him in 
a the exercise and performance of those powers and 
ties ; 

Provided that the conduct of the President may be brought under review 
by any court, tribunal or body appointed or designated by either House of Par- 

liament for the investigation of a charge under article 61: 
a Pepvuee foctbes that nothing in this clause shall be construed as res- 

Ticting the right of any person to bring appropriate roceedi agains 

Government of India or the Government of a State, . peeee reer, 
(2) No eriminal proceedings whatsoever shall be instituted or continued 


against the President, or the Governor or Rajpramukh of i re 
during his term of cffice. Jp of a State, in any court 


(3) No process for the arrest or imprisonment of the Presi 
D esident, or the 
bite or Rajpramukh of a State, shall issue from any court during his term 


(4) No civil proceedings in which relief is claimed against the Presi- 


or R until the expi- 
T notice in writing has been delivered to the Presi- 


» as the case may be, or left at his 
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office stating the nature of the proceedings, the cause of action therefor, the 
name, description and place of residence of the party by whom such proceedings 
are to be instituted and the relief which he claims. 


362. In the exercise of the power of Parliament or of the Legislature of a 
State to make laws or in the exercise of the execu- 
tive power of the Union or of a State, due regard 
shall be had to the guarantee or assurance given 
under any such covenant or agreement as is referred to in clause (1) of article 
291 with respect to the personal rights, priveleges and dignities of the Ruler of 
an Indian State. 


363. (1) Notwithstanding anything in this Constitution but subject to the 

. provisions of article 143, neither the Supreme Court 

_ Bar to interference by jor any other court shall have jurisdiction in any dis- 
courts in disputes arising ute arising out of Pan f a treaty 

out of certain treaties, ag- Pp & of any provision of a treaty, agree- 

Teements, ete. ment, covenant, engagement, sanad or other similar 

instrument which was entered into or executed be- 

fore the commencement of this Constitution by any Ruler of an Indian State 

and to which the Government of the Dominion of India or any of its predeces- 

sor Governments was a party and which has or has been continued in operation 

after such commencement, or in any dispute in respect of any right accruing 

under or any liability or obligation arising out of any of the provisions of this 

Constitution relating to any such treaty, agreement, covenant, engagement, 

sanad or other similar instrument. 

(2) In this article— 

(a) ‘Indian State’? means any territory recognised before the com- 
mencement of this Constitution by His Majesty or the Government of the 
Dominion of India as being such a State; and 

(b) ‘‘Ruler’’ includes the Prince, Chief or other person recognised be- 
fore such commencement by His Majesty or the Government of the Dominion 
of India as the Ruler of any Indian State. 


364. (1) Notwithstanding anything in this 
Special provisions as to Constitution, the President may by public notification 
major ports and acto- direct that as from such date as may be specified 


Arges: in the notification— : 
(a) any law made by Parliament or by the Legislature of a State shall 
: thereto subject to such 


not apply to any major port or aerodrome or shall apply t! { 
exceptions or modifications as may be specified in the notification, or 
(b) any existing law shall cease to have effeet in any major port or aero- 
drome except as respects things done or omitted to be done before the eye on 
or shall in its application to such port or aerodrome have effect subject 0 
exceptions or modifications as may be specified in the notification . 
(2) In this article— 
(a) ‘‘major port’’ means a port declared to 
any law made by Scien s rece 
i ing included within the limits of suc ; ie 
oF iis ‘aerodrome’? means aerodrome as defined for the purposes of the 
airways, aircraft and air navigation. ; 
i a y wi r to give effect to, any 
en Me State has failed to COmPly Wes reise of the exeeutive 
Effect of failure to com — nower of the Union under any of 


ply with, or to give effet the provisions of this Constitution it shall be lawful 
ation has arisen 


to, directions given by the for the President to hold that a siins - 
eee in which the government of the State cannot be 


carried on in accordance with the provisions of this Constitution. 


Rigiits and privileges of 
Rulers of Indian States. 


be a major port by or under 
d includes all areas for the 


enactments relating to 


Ovi 
Mo -CELLANEOU.. 


fay Sarat nas » fol- 

2 ituti less the context otherwise requires, ve : 
steer aan ET ee ie have the meanings henehy respec- 
Definitions. tively assigned to them, that is to say— fal ote 
é yi s agricultural income as defined for the 

(1) ‘‘agricultural income’’ means agricul hess 
purposes of the enactments relating to antes ate Satie or any of whose 

(2) ‘‘an Anglo-Indian”’ mean sree yt Sank Raine AiG 
a Pethin th t ae of India and is or was born within aes 
i iciled within the terri a and Is ‘ or 
Cane of parents habitually resident therein and not established there 
temporary purposes only ; ned, eee eae 

: 3) vvanticle’? means an article of this Copsenion: Om aan 

(4) ‘‘borrow’’ includes ap Pibees Poets by the gra ¥ 
i d ‘loan’ shall be construed accor ingly ; ; aad 
is ™e) est means a clause of the article in which the expression 
occurs ; : : far as that tax is 

“corporation tax’’ means any tax on income, so j fas 
Sains y unigenies and is a tax in the case of which the following conditions 
" ey tak it is not chargeable in respect of agricultural mneomes eas 

(b) that no deduction in respect of the tax paid by eeu i eee 

enactments which may apply to the be authorised to be made rom divi 

y y companies to individuals; a . 
a ve a sep provision exists for taking the tax so paid into een 
puting for the purposes of Indian income-tax the total income o heat ne 
receiving such dividends, or in computing the Indian income-tax payable by, 
or refundable to, such individuals ; Pita eee 

“‘eorresponding Province’, ‘‘corresponding Ind jan State’’ or ‘‘cor- 

seanbaaie State’”’ Saeane a cases of doubt such Province, Indian State or State 
as may be determined by the President to be the corresponding Province, the 
corresponding Indian State or the corresponding State, as the case may be, for 
the particular purpose in question ; wv . 

(8) ‘“‘debt’’ includes any liability in respect of any obligation to repay 
capital sums by way of annuities and any liability under any guarantee, and 
“debt charges’”’ shall be construed accordingly ; 

(9) “‘estate duty’’ means a duty to be assessed on or by reference to the 
principal value, ascertained in accordance with such rules as may be prescribed 
by or under laws made by Parliament or the Legislature of a State relating to 
the duty, of all property passing upon death or deemed, under the provisions 
of the said laws, so to pass ; 

(10) ‘‘existing law’? means any law, Ordinance, order, bye-law, rule or 
regulation passed or made before the commencement of this Constitution by any 
egislature, authority or person having power to make such law. Ordinance, 
order, bye-law, rule or regulation ; 

(11) ‘‘Federal Court’? means the Federal Court constituted under the 
Government of India Act, 1935 ; 

(12) ‘goods’? ineludes all materials, commodities, and articles ; 

(13) ‘“guarantee’’ includes any obligation undertaken before the con- 
mencement of this Constitution to make payments in the event of the profits 
of an undertaking falling short of a specified amount ; 

(14) ‘‘High Court’? means any court which is deemed 
of this Coustitution to be a High Court for any State 

(a) any Court in the territory of India constitute 
this Constitution as a High Court, and 

(6) any other Court in the territory of India which may be de 
Parliament by law to be a High Court f 
Constitution ; 


for the purposes 
and includes— 
d or reconstituted under 


elared by 
or all or any of the purposes of this 
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_ (15) “Indian State’’ means any territory which the Government of the 
Dominion of India recognised as such a State; 


(16) ‘‘Part’’ means a Part of this Constitution ; 


(17) ‘‘pension’’ means a pension, whether contributory or not, of any 
kind whatsoever payable to or in respect of any person, and includes retired 
pay so payable, a gratuity so payable and any sum or sums so payable by way 
of the return, with or without interest thereon or any other addition thereto, of 
subscriptions to a provident fund; 

(18) ‘‘Proclamation of Emergency’? means a Proclamation issued un- 
under clause (1) of article 352; 


(19) ‘‘publie notification’? means a notification in the Gazette of India, 
or, as the case may be, the Official Gazette of a State; 

(20) ‘‘railway’’ does not inelude— 

(a) a tramway wholly within a municipal area, or 

(b) any other line of communication wholly situate in one State and 
declared by Parliament by law not to be a railway; 

(21) ‘‘Rajpramukh’’ means— 

(a) in relation to the State of Hyderabad, the person who for the time 
being is recognised by the President as the Nizam of Hyderabad; 

{b) in relation to the State of Jammu and Kashmir or the State of 
Mysore, the person who for the time being is recognised by the President as 
the Maharaja of that State; and ; 

(c) in relation to any other State specified in Part B of the First Sche- 
dule, the person who for the time being is recognised by the President as the 
Rajpramukh of that State, : . 
and includes in relation to any of the said States any person for the time being 
recognised by the President as competent to exercise the powers of the Rajpra- 
mukh in relation to that State; : ; 

(22) ‘‘Ruler’’ in relation to an Indian State means the Prince, Chief 
or other person by whom any such covenant or agreement as Is referred to in 
elause (1) of article 291 was entered into and who for the time being is recog- 
nised by the President as the Ruler of the State, and includes any person who 
for the time being is recognised by the President as the successor of such Ruler; 

(23) ‘‘Schedule’? means a Schedule to this Constitution ; 

(24) ‘‘Scheduled Castes’? means such castes, races or tribes or parts a 
or groups within such oe races or ae a a as article 

be Scheduled Castes for the purposes of this Constitution ; < 
_ (25) ‘‘Scheduled Tribes?” means such tribes or tribal ete a0 
parts of or groups within such tribes or tribal communities as are deeme san 
article 342 to be Scheduled Tribes for the purposes of this Constitution ; 

26) ‘‘securities’’ includes stock; . : 

on ‘sub-clause’? means a sub-clause of the clause in which the expres- 
sion occurs; ; ; 

(28) ‘‘taxation’’ includes the imposition of any tax or beeen 
wencral or local or special, and ‘‘tax’’ shall be construed accordingly ; A 
. (29) ‘tax on income’’ includes a tax in the nature of an excess profits 
si ; ; i in Part B of 

“Uparajpramukh’’ in relation to any State specified in Par 
the Wiest Sekeduls ons the person who for the time being is recognised by 
the President as the Uparajpramukh of that State. ui 
367. (1) Unless the context otherwise requires, the General aT aaa 
1897. shall, subject to any adaptations and m - 
Interpretation. cations that may be made therein under article a 
apply for the interpretation of this Constitution as it oe for the interp 
tation of an Act of the Legislature of the Dominion of India. 
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(2) Any reference in this Constitution to Acts or laws of, or mace by, 
Parliament, or to Acts or laws of, or _made by, the Legislature of a State 
specified in Part A or Part B of the First Schedule, shall be construed as in- 
eluding a reference to an Ordinance made by the President or, to an Ordi- 
nance made by a Governor or Rajpramukh, as the case may be. 


(3) For the purposes of this Constitution ‘‘foreign State’? means any 
State other than India: 

Provided that, subject to the provisions of any law made by Parliament, 
the President may by order declare any State not to be a foreign State for such 
purposes as may be specified in the order. 


PART XX. 
AMENDMENT OF THE CoNSTITUTION. 


368. An amendment of this Constitution may be initiated only by the 
introduction of a Bill for the purpose in either House 
of Parliament, and.when the Bill is passed in each 
House by a majority ‘of the ‘total membership of that 
House and by a majority of not less than two-thirds of the members of that House 
present and voting, it shall be presented to the President for his assent and 
upon such assent being given to the Bill, the. Constitution shall stand amend. 
ed in accordance with the terms of the Bill: 


Provided that if such amendment seeks to make any change in— 
(a) article 54, article 55, article 78, article 162 or article 241, or 
(b) Chapter IV of Part V, Chapter V of Part VI, or Chapter I of Part 


Procedure for amend. 
ment of the Constitution. 


XI, or 
(c) any of the Lists in the Seventh Schedule, or - 
(d) the representation of States in Parliament, or 
(e) the provisions of this article, 


the amendment shall also require to be ratified by the Legislatures of not less 
than one-half of the States specified in ‘Parts. Ai:and.B of the First Schedule 
by resolutions to that effect passed by. those Legislatares before the Bill mak- 
jng provision for such amendment is presented to the President for assent. 


PART XXI.. 
TEMPORARY ‘AND TRansttionaL Provistons, 


__ Temporary power to Par- _ 369, Notwithstanding. anything in this Consti- 

‘liament to make laws with tution, Parliament . shall,. ‘during a period of five 

fespett to certain matters years from the commencement of this Constitution, 

. : . oe nae oan have power to make laws with Tespect to the following 

rent Taste, mInatters as if they were enumerated in the Concurrent 
List, namely :— 


(a) trade and commerce within a State in and. the roducti 
. * . 2 et 
and distribution of, cotton and woollen textiles, raw sition’ Gaatuarne che 
“cotion and unginned cotton or kapas), cotton seed, paper (including news- 
ra): eee ecivding Sr peri and oil), cattle fodder (including 
“Takes and other concentrates), coal (incladi tivative 
seal); On ghee cas es ( ing coke and derivatives of 


(b) offences against laws with respect to a i 
: nces agai ny of the matt 
mM clause (a), jurisdiction and powers of all courts: except is’ Supiene-Ooae 
‘With respect to any of those matters, and fees in respect of any of those mat- 
ters but not including fees taken in any court; 1 
i Ati 
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but any law made by Parliament, which Parliament would not but for the 

provisions of this article have been competent to make, shall, to the extent of 

the incompetency, cease to have effect on the expiration of the said period, 

nr respects things done or omitted to be done before the expiration 
ercof. 


T rary isions i . ; : . 
with sespeet to tte. Gale 370. : (1) Notwithstanding anything in _ this. 
of Jammu and Kashmir. Constitution ,— 


(a) the provisions of article 238 shall not apply in relation to the State 
of Jammu and Kashmir; 

(b) the power of Parliament to make laws for the said State shall be 
limited to— , 

(i) those matters in the Union List and the Concurrent List which, in 
consultation with the Government of the State, are declared by the President 
fo correspond to matters specified in the Instrument of Accession governing 
the accession of the State to the Dominion of India as the matters with respect 
4o which the Dominion Legislature may make laws for that State; and 

(ii) such other matters in the said Lists as, with the concurrence of 
the Government of the State, the President may by order specify. 

Explanation—For the purposes of this article, the Government of the 
State means the person for the time being recognised by the President as the 
Maharaja of Jammu and Kashmir acting on the advice of the Council of Minis- 
ters for the time being in office under the Maharaja’s Proclamation dated the 
fifth day of March, 1948; 

(c) the provisions of article 1 and of this article shall apply in relation 
to that State; 

(d) such of the other provisions of this Constitution shall apply in rela- 
tion to that State subject to such exceptions and modifications as the President 
may by order specify: : ; 

Provided that no such order which relates to the matters specified in the 
Instrument of Accession of the State referred to in paragraph (i) of sub- 
clause (b) shall be issued except in consultation with the Government of the 


State: 
Provided further that no such order which relates to matters other than 


those referred to in the last preceding proviso shall be issued except with the 
concurrence of that Government. ; 
(2) If the concurrence of the Government of the State referred to in 
paragraph (7) of sub-clause (b) of clause (1) or in the second proviso to sub- 
clause (d) of that clause be given before the Constituent Assembly for ae 
purpose of framing the Constitution of the State is convened, it shall be place 
before such Assembly for such decision as it may take thereon. ; : 
(3) Notwithstanding anything in the foregoing provisions of this sail 
ele, the President may, by public notification, declare that this wher s . 
cease to be operative or shall be operative only with such exceptions and mocl- 
fieations and from such date as he may specify : 
Provided that the recommendation of the Cc 
State referred to in clause (2) shall be necessary 
such a notification. 


Hse 2 : ep us gg ae ae 
37 lotwithstanding anything in this Constitution, during a perio 
ten ene from the commencement thereof, or dur- 


: priod as Parliament may 
ine such longer or shorter perloc } 
hy In provide in respect of any State, the Govern- 


Part B of the First Sche- ment of every State specified in Part B of the a 
dule. Schedule shall be under the general control of, an 


Sees 7 : eo be 
comply with such particular directions, if any, as may from time to time 
given by the President: 


onstituent Assembly of the 
before the President issues 


Temporary provisions 
with respect to States 30 


TEMPORARY AND TRANSITIONAL PROvIsioNs. cxi 


Provided that the President may by order direet that the provisions of 
this article shall not apply to any State specified in the order. 


é Notwi ing the repeal by this Constitution of the enact- 
Pegs aac opa isn 3 referred to ti article 395 but subject to the 
Continuance in force of other provisions of this Constitution, all the Jaw in 
existing laws and theie forve in the territory of India immediately before 
adaptation: the commencement of this Constitution shall econ- 
tinue in force therein until altered or repealed or amended by a competent 
Legislature or other competent authority. i 
(2) For the purpose of bringing the provisions of any law in foree in 
the territory of India into accord with the provisions of this Constitution, the 
President may by order make such adaptations and modifications of such law, 
whether by way of repeal or amendment, as may be necessary or expedient, 
and provide that the law shall, as from such date as mnay be specified in the 
order, have effect subject to the adaptations and modifications so made, and any 
such adaptation or modification shall not be questioned in any court of law. 


(3) Nothing in clause (2) shall be deemed— : : 

(a) to empower the President to make any adaptation or modification 
of any law after the expiration of two years from the commencement of this 
Constitution ; or 

(b) to prevent any competent Legislature or other competent auhority 


from repealing or amending any law adapted or modified by the President 
under the said clause. 


Explanation I—The expression ‘‘law in force’’ in this article shall in- 
clude a law passed or made by a Legislature or other competent authority in 


Explanation II—Any law passed or made by a Legislature or other 
competent authority in the territory of India which immediately before 
mencement of this Constitution had extra-territorial effect as w 
the territory of India shall, subject to any such adaptations an 
as aforesaid, continue to have such extra-territorial effect. 


_ Explanation II.—Nothing in this article shall be constr 
nung any temporary law in force beyond the date fixed for 


or the date on which it would have expired if this Constitution 
into force. 


the eom- 
ell as effect in 
d modifications 


ued as conti- 
its expiration 
had not come 


: Explanation IV—An Ordinance Promulgated b 
vince under section 88 of the Government of India 
immediately before the commencement of this Constit 

awn by the Governor of the corresponding State ea: 
the expiration of six weeks from the first mee 
of the Legislative Assembly of that State 
article 382, and nothing in this article 
such Ordinance in force beyond the sai 


y the Governor of a Pro- 
Act, 1935, and in force 
ution shall, unless with. 
a tlier, cease to operate at 
ting. after such commencement 
functioning under clause (1) of 
shall be construed as continuing any 
d period. 

373. Until provision is made by Parliame 


22, or unti irati 
Power of President to ’ 1 the expiration of one ye 
make order in Tespect of . . 
Persons under preventive the said article shall have effect 
detention in certain eases, Ce to Parliament ; 


and for any reference to an : ee to the President 
: Y law made b i 
Were substituted a reference to an order made Bp en those ena sere 
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374. (1) The Judges of the Federal Court holding office immediately be- 
- force the commencement of this Constitution shall, 
Provisions as to Judges ynless they have elected otherwise, become on such 

of the Federal Court anu i 
proceedings pending in the commencement the Judges of the Supreme Court 
Federal Court or before His and shall thereupon be entitled to such salaries and 
Majesty in Council. allowances and to such rights in respect of leave of 
absence and pension as are provided for under arti- 

cle 125 in respect of the Judges of the Supreme Court. 

(2) All suits, appeals and proceedings, civil or criminal, pending in the 
Federal Court at the commencement of this Constitution shall stand removed 
to the Supreme Court, and the Supreme Court shall have jurisdiction to hear 
and determine the same, and the judgments and orders of the Federal Court 
delivered or made before the commencement of this Constitution shall have the 
same force and effect as if they had been delivered or made by the Supreme 
Ccurt. 

(3) Nothing in this Constitution shall operate to invalidate the exer- 
cise of jurisdiction by His Majesty in Council to dispose of appeals and peti- 
tions from, or in respect of, any judgment, decree or order of any court within 
the territory of India in so far as the exercise of such jurisdiction is autho- 
rised by law, and any order of His Majesty in Council made on any such ap- 
peal or petition after the commencement of this Constitution shall for all pur- 
poses have effect as if it were an order or decree made by the Supreme Court 
in the exercise of the jurisdiction conferred on such Court by this Consti- 
tution. 

(4) On and from the commencement of this Constitution the jurisdic- 
tion of the authority functioning as the Privy Council in a State specified in 
Part B of the First Schedule to entertain and dispose of appeals and peti- 
tions from or in respect of any judgment, decree or order of any court within 
that State shall cease, and all appeals and other proceedings pending before 
the said authority at such commencement shall be transferred to, and disposed 
of by, the Supreme Court. : 


(5) Further provision may be made by Parliament by law to give effect 
to the provisions of this article. 


375. All courts of civil, criminal and revenue jurisdiction, all_autho- 
Courts, authorities ani ities and all officers, judicial, executive and minis- 
officers to continue to func- terial, throughout the territory of India, shall con- 
tion subject to the provi- tinue to exercise their respective functions subject 
sions of the Constitution. + the provisions of this Constitution. 


376. (1) Notwithstanding anything in clause (2) of article 217, the 
Judges of a High Court in any Province holding 

Provisions as to Judges office immediately before the commencement of this 
ee Constitution shall, unless they have elected other- 


wise, become on such commencement the Judges of the High Court a 
corresponding State, and shall thereupon be entitled to such salaries and allow- 
ances and to such rights in respect of leave of absence and pension as are pro- 
vided for under aricle 221 in respect of the Judges of such High Court. 

(2) The Judges of a High Court in any Indian State See i 
any State specified in Part B of the First Schedule holding office immed see 
before the commencement of this Constitution shall, unless they have electe 
otherwise, become on such commencement the Judges of the High Court in tie 


i i i ine in clauses (1) and (2) 
State so specified and shall, notwithstanding anything in ¢ Ai) ane 
of article 217 but subject to the proviso to clause (1) of that are oe 


to hold office until the expiration of such period as the Preside 
determine. 
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(3) In this article, the expression ‘‘Judge’’ does not include an acting 


Judge or an additional Judge. ; . 
OT. The Auditor-General of India holding office immediately before the 


commencement of this Constitution shall, uuless he 

Provisions as to Comp- has elected otherwise, beeome on such conmucnce- 
troller and Auditor-Gene- nent the Comptroller and Auditor-General of India 
Bape Na and shall thereupon be entitled te such salaries and 
such rights in respect of leave of absence and pension as are provided for under 


elause (3) of article 148 in respect of the Comptroller and Auditor-General of 
India and be entitled to continue to hold office until the expiration of his term 
of office as determined under the provisions which were applicable to him im- 
mediately before such commencement. 
878. (1) The members of the Publie Service Commission for the Dominion 
. . of India holding office immediately before the com- 
s, oa ee Aid Public mencement of this Constitution shall, unless they 
Mery ECE sO RNMTASLOND» have elected otherwise, become on such commence- 
ment the members of the Public Service Commission for the Union and shall, 
notwithstanding anything in clauses (1) and (2) of article 316 but subject to 
the proviso to clause (2) of that article, continue to hold office until the expi- 
ration of their term of office as determined under the rules which were appli- 
eable immediately before such commencement to such members. 
(2) The members of a Public Service Commission of a Province or of 
a Public Service Commission serving the needs of a group of Provinces hold- 
ing office immediately before the commencement of this Constitution shall, unless 
they have elected otherwise, become on such commencement the members of 
the Public Service Commission for the corresponding State or the members of 
the Joint State Publie Service Commission serving the needs of the corres- 
ponding States, as the case may be, and shall, notwithstanding anything in 
clauses (1) and (2) of article 316 but subject to the proviso to clause (2) of 
that article, continue to hold office until the expiration of their term of office as 
determined under the rules which were applicable immediately before such eom- 
mencement to such members. 
379. (1) Until both Houses of Parliament have been duly constituted 
Pescistens ax to. pees: ane summoned to meet for the first session under 
nal Parliament and wie the provisions of this Constitution, the body func- 
Speaker and Deputy tioning as the Constituent Assembly of the Domi- 
, Speaker thereof, eae India immediately before the commencement 
of this Constitution shall be the provisional Parlia- 
ie and shall exercise all the powers and perform all the duties conferred by 
e sg ae of this Constitution on Parliament. 
wplanation—For the purposes of this el i 
of the ae of India includes — eer ely 
7) the members chosen to re resent any Stat i 
which iy hee is provided mde clause ay aid eae 
%) the members chosen to fill casual vacancies i i 
Oy a President may by rules provide for— ee 
a) the reprsentation in the provisio i ioni 
clause (1) of any State or other teres Chi ak ee ‘e on 
Constituent Assembly of the Dominion of India i radiates: hetiee ee 
mencement of this Constitution, Semeuaatelybatore the. cart 
(b) the manner in which the i 
territories in the penvinodsl Patliacient dat he nc a ey States or other 
G Too Has pe Possessed by such representatives. 
was, on the sixth day of Octo ea Assembly of the Dominion of India 
commencement of this Constitntsc , OF thereafter at any time before the 
lon, a member of a House of the Legislature 
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of a Governor’s Province or of an Indian State corresponding to any State 
specified in Part B of the First Schedule or a Minister for any such State, then, 
as from the commencement of this Constitution the seat of such member in the 
Constituent Assembly shall, unless he has ceased to be a member of that Assem- 
bly earlier, become vacant and every such vacaney shall be deemed to be a 
casual vaecaney. 

(4) Notwithstanding that any such vacancy in the Constituent Assem- 
bly of the Dominion of India as is mentioned in clause (3) has not occurred 
under that clause, steps may be taken before the commencement of this Consti- 
tution for the filling of such vacancy, but any person chosen before such com- 
mencement to fill the vacancy shall not be entitled to take his seat in the said 
Assembly until after the vacancy has so occurred. 

(5) Any person holding office immediately before the commencement 
of this Constitution as Speaker or Deputy Speaker of the Constituent Assem- 
bly when functioning as the Dominion Legislature under the Government of 
India Act, 1935, shall on such commencement be the Speaker or, as the case may 
be, the Deputy Speaker of the provisional Parliament functioning under clause 

1) 


380. (1) Such person as the Constituent Assembly of the Dominion of 

a . India shall have elected in that behalf shall be the 

eo as to Presi: President of India until a President has been elected 

; in accordance with the provisions contained in 
Chapter I of Part V and has entered upon his office. 

(2) In the event of the oceurrence of any vacancy in the office of the 
President so elected by the Constituent Assembly of the Dominion of India by 
reason of his death, resignation, or removal. or otherwise, it shall be filled by a 
person elected in that behalf by the provisional Parliament functioning under 
article 379, and until a person is so elected, the Chief Justice of India shall act 
as President. 

381. Such person as the President may appoint in that behalf shall be- 
come members of the Council of Ministers of the 
Council of Ministers of President under this Constitution, and, until ap- 
eee pointments are so made, all persons holding office as 
Ministers for the Dominion of India immediately before the commencement of 
this Constitution shall on such commencement become, and shall continue to 
hold office as, members of the Council of Ministers of the President under this 
Constitution. s, 
382. (1) Until the House or Houses of the Legislature of each State speci-, 
fied in Part A of the First Schedule has or ner 
Provisions as to provi- been duly constituted and summoned to meet fort ai 
sional Legislatures for Sta- fret session under the provisions of this Consti 7 
tes in Part A of the First sis the House or Houses of the: Denisa ie 
peer the ‘corresponding Province Lae ein ae wd 
before the commencement of this Constitution shall  tnnin fe le 
perform the duties conferred by the provisions of this ‘ 
House or Houses of the Legislature of such state. sca iveneeal aleotion 

(2) Notwithstanding anything in clause (1), Nia been ordered before 
to reconstitute the Legislative Assembly of a Sues may be completed 
the commencement of this Constitution, te bad not come into operation, 
afier such commencement as if this Cee = be the Legislative Assem- 
and the Assembly so reconstituted shall be deem eae 5 
bly of that Provinee for the purposes of that aie before the commencement 

(3) Any person holding office ee of the Legislative Assembly 
of this Constitution as Speaker or Deputy Soe Council of a Province shall 
or President or Deputy President of the a De uty Speaker of the Legislative 
on such commencement be the Speaker Oy. ot sf the Legislative Council, as 
Assembly or the Chairman or Deputy Chairman 0 g 
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the case may be, of the corresponding State specified in Part A of the First 
Schedule while such Assembly or Counil functions under clause (1): 8 
Provided that where a general election has been ordered for the reconsti- 
tution of the Legislative Assembly of a Province before the commencement of 
this Constitution and the first meeting of the Assembly as so reconstituted is 
held after such commencement, the provisions of this clause shall not apply and 
the Assembly as reconstituted shall elect two members of the Assembly to be 
respectively the Speaker and Deputy Speaker thereof. 3 : : 

383. Any person holding office as Governor in any Province immediately 
before the commencement, of this Constitution shall 
on such commencement. be the Governor of the cor- 
responding State specified in Part A of the First 
Schedule until a new Governor has_ been appointed in accordance with the 
provisions of Chapter II of Part VJ and has entered upon his offiee. 


384. Such persons as the Governor of a State may appoint in that behalf 
shall become members of the Council of Ministers of 
Council of Ministers of the Governor under this Constitution, and, until ap- 
Governors. pointments are so made, all persons holding office 
as Ministers for the corresponding Province immediately before the com- 
mencement of this Constitution shall on such commencement become, and shall 
coutinue to hold office as, members of the Council of Ministers of the Governor 
of the State under this Constitution. 
385. Until the House or Houses of the Legislature of a State specified in 
Part B of the First Schedule has or have been duly 
Provision as to provisio. constituted and summoned to meet for the first ses- 
nal Legislatures in States sion under the provisions of this Constitution, the 
oun B of the First body or authority functioning immediately before 
eheduiee the commencement of this Constitution as the 
Legislature of the corresponding Indian State shall 
exercise the powers and perform the duties conferred by the provisions of this 
Constitution on the House or Houses of the Legislature of the State so specified. 
386. Such persons as the Rajpramukh of a State specified in Part B 
. 4: of the First Schedule may appoint in that behalf shall 
dats aa ne a become members of the Council of Ministers of 
First Schedule. ~ such Rajpramukh under this Constitution, and, un- 
: til appointments are so made, all persons holding 
office as Ministers for the corresponding Indian State immediately before the 
commencement of this Constitution shall on such commencement become, and 
shall continue to hold office as, members of the Council of Ministers of such 
Rajpramukh under this Constitution. 
887. For the purposes of elections held under any of the provisions of 
Special provision ast leg Constitution during a period of three years from 
determination of popula. {¢ commencement of this Constitution, the popula- 
tion for the purposes of tion of India or of any part thereof may, notwith- 
certain elections. standing anything in this Cohstitution, be determined 
in such manner as the President may by order direct, 
ay be made for different States and for different pur- 


Provision as to Gover- 
nors of Provinces. 


and different provisions m 
Poses by such order. 
388. (1) Casual vacancies in the seats of members of the provisional Parlia- 
ment functioning under clause (1) of arti 379 
Coes 2 i g s of article 379, 
Wig. of eaatil vemacts . including vacancies referred to in clauses (3) and 
the provisional Parliament (4) of that article, shall be filled, and all matters in 
and provisional Legisia. CoMnection with the filling of such vacancies Cinelud- 
_tures of the States. ing the decision of doubts and disputes arising out 


. f i . . : 
cies) shall be regulated— » OF im connection with, elections to fill such vacan- 
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(a) in accordance with such rules as may be made in that behalf by the 
President, and HS 


(6) until rules are so made, in accordance with the rules relating to the 
filling of casual vacancies in the Constituent Assembly of the Dominion of 
India and matters connected therewith in force at the time of the filling of such 
vacancies or immediately before the commencement of this Constitution, as the 
ease may be, subject to such exceptions and modifications as may be made there- 
in before such commencement by the President of that Assembly and thereafter 
by the President of India: 


Provided that where any such seat as is mentioned in this clause was, 
immediately before it became vacant, held by a person belonging to the Sche- 
dnled Castes or to the Muslim or the Sikh Community and representing a Pro- 
vince or, as the case may be, a State specified in Part A of the First Schedule, 
the person to fill such seat shall, unless the President of the Constituent Assem- 
bly or the President of India, as the case may be, considers it necessary or expe- 
dient to provide otherwise, be of the same community: 


Provided further that at an election to fill any such vacancy in the seat of 
a niember representing a Province or a State specified in Part A of the First 
Sehedule, every member of the Legislative Assembly of that Province or of the 
corresponding State or of that State, as the case may be, shall be entitled to 
Participate and vote. 


Explanation—For the purposes of this clause— 


(a) all such castes; races or tribes or parts of or groups within castes, 
races or tribes as are specified in the Government of India (Scheduled Castes) 
Order, 1936, to be Scheduled Castes in relation to any Province shall be deem- 
ed to be Scheduled Castes in relation to that Province or the corresponding 
State until a notification has been issued by the President under clause (1) of 
article 341 specifying the Scheduled Castes in relation to that corresponding 
State ; 


(b) all the Scheduled: Castes in any Province or State shall be deemed 
to be a single community. 


(2) Casual vacancies in the seats of members of a House of the ae 
‘lature of a State functioning under article 382 or article 385 shall be ne 
and all matters in connection with the filling of such vacancies Gaelnne am 
dccision of doubts and ‘disputes arising out of, or in connection ve elec teak 
to fill such vacancies) shall be regulated in accordance with hi eas in 
‘governing the filling of such vacancies and regulating such ma Pica to such 
force immediately before the commencement of this Constitution subj 


exceptions and modifications as the President may by order direct. 


: pore e : ement of this 
389. A Bill which immediately before ta sn the Legislature of the 


Constitution was pend! 4 any: Pro; 
Provision as to Bills Dominion of India or in the Legsiatare © sroenion 
pending in the Dominion Yinee or Indian State may, subject. aed a. rules 
Legislature and in the 4) the contrary which may be included in 
Legislatures of Provinces tiade by Parliament or the Legislature oF a or 
ian States. i itution, be conti- 
oe responding State under this Constitution 


i the case 
nued in Parliament or the Legislature of the corresponding State, as 


: ill in the Legisla- 
way be, as if the proceedings taken with eri of ae Po yinis of Tndien 
ture of the Dominion of India or in the ee Termabare of the corresponding 


State had been taken in Parliament or in the 
State. 
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390. The provisions of this Constitution relating to the Consolidated Fund 
of India or the Consolidated Fund of any State and 
the appropriation of moneys out of either of such 

Moneys received or raised = Wynds shall not apply in relation to moneys receiv- 
seg Had d ceinal .. ed or raised or expenditure incurred by the 
the Constitution and the Government of India or the Government of 
31st day of March, 1950. any State between the commencement of this 

Constitution and the thirty-first day of March, 
1950, both days inclusive, and any expenditure incurred during that period 
shall be deemed to be duly authorised if the expenditure was specified in a 
schedule of authorised expenditure authenticated in accordance with the pro- 


visions of the Government of India Act, 1935, by the Governor-General of the 
Dominion of India or the Governor of the corresponding Province or is autho- 
rised by the Rajpramukh of the State in accordance with such rules as were 


applicable to the authorisation of expenditure from the revenues of the cor- 
responding Indian State immediately before such commencement. 


391. (1) If at any time between the passing of this Constitution and its 

commencement any action is taken under the provi- 

Power of the President sions of the Government of India Act, 1935, which 

Pon sc oe pe in the opinion of the President requires any amend- 

tain contingencies. “ment in the First Schedule and the Fourth Sche- 

dule, the President may, notwithstanding anything 

in this Constitution, by order, make such amendments in the said Schedules as 

may be necessary to give effect to the action so taken, and any such order may 

contain such supplemental, incidental and consequential provisions as the 
President may deem necessary. 


(2) When the First Schedule or the Fourth Schedule is so amended, 
any reference to that Schedule in this Constitution shall be construed as a refer. 
ence to such Schedule as so amended. 


392. (1) The President may, for the purpose of removing any diffi- 

. : culties, particularly in relation to the transition 

is ae ee Presideut’ from the provisions of the Government of India Act, 

e culties. ay é eae ? 

. ; ____1985, to the provisions of this Constitution, by order 

direct that this Constitution shall, during such period as may be specified in 

the order, have effect subject to such adaptations, whether by way of modifi- 
cation, addition or omission, as he may deem to be necessary or expedient; 

Provided that no such order shall be made after the first meeting of Par- 

liament duly constituted under Chapter II of Part V. pen 

este (2) Every order made under clause (1) shall be laid before Parlia- 

(3) The powers conferred on the President by this article, by article 324, 

by clause (3) of article 367 and by article 391 shall, before the commencement 


ai Constitution, be exercisable by the Governor-General of the Dominion 
ndia. 


PART XXII. 
Sxorr TITLE, ComMENCEMENT AND ReEPEALS. 


Short title. 393. This Constitution may be called the 
Constitution of India. 


394. This article and articles 5, 6, 7, 8, 9, 60, 324, 366, 367, 379, 380, 388, 
Commencement, oe 392 and 393 shall come into force at once, and 

4 . € remaining provisions of this Constituti 
Come into force on the twenty-sixth day of J: anuary, 1950, which ceed ten 


red to in this Constitution as the commencement of this Constitution 
: : 
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395. The Indian Independence Act, 1947, and the Government of India 

Repeals. Act, 1935, together with all enactments amending 

an . or supplementing the latter Act, but not including the 
Abolition of Privy Council Jurisdiction Act, 1949, are hereby repealed. 


FIRST SCHEDULE. 
(Articles 1, 4 and 391.) 
The States and territories of India. 


PART A. 
Names of States. Names of corresponding Provinces. 
1. Assam Assam 
2. Bihar Bihar 
3. Bombay Bombay 
4. Madhya Pradesh The Central Provinces and Berar 
5. Madras Madras 
6. Orissa Orissa 
7. Punjab East Punjab 
8. The United “he United Provinces 
Provinces 
9. West Bengal West Bengal 


TERRITORIES OF STATES. 


The territory of the State of Assam shall comprise the territories which 
immediately before the commencement of this Constitution were comprised in 
the Province of Assam, the Khasi States and the Assam Tribal Areas. 


The territory of the State of West Bengal shall comprise the territory 
which immediately before the commencement of this Constitution was comprised 
in the Province of West Bengal. 

The territory of each of the other States in this Part shall comprise the 
territories which immediately before the commencement of this Constitution were 
comprised in the corresponding Province and territories which, by virtue of an 
order made under section 290-A of the Government of India Act, 1935, were 
immediately before such commencement being administered as if they formed 
part of that Province. 


PART B. 
Names or STATES. 
Union. 
1. Hyderabad. States 
2. Jammu and Kashmir. : anyon 
c ee Beat 8. Travancore-Cochin. 
5. Patiala and Bast Punjab 9. Vindhya Pradesh. 


Territories OF STATES. 
art shall comprise the territory 


The territory of each of the States in this P. rt ie Constitution WAS com 


which immediately before the commencement 0 
prised in the corresponding Indian State, and— 
ates of Rajasthan and Saurashtra, shall 


(a) in the ease of each of the St ies ediately before such commence- 


also comprise the territories which 
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i ini ling Indian 
re being administered by the Government of the corresponding 
Rate hethes udlee the provisions of the Extra-Provincial Jurisdiction Act, 
1947, or otherwise; and 


(b) in the case of the State of Madhya Bharat, shall also comprise the 
territory which immediately before such commencement was comprised in the 
Chief Commissioner’s Province of Panth Piploda. 


PART C. 
Names or States. 
. Ajmer. 6. Delhi. 
2 Bhapel 7. Himachal Pradesh. 
3. Bilaspur. 8. Kutch. 
4. Cooch-Behar. 9. Manipur. 
5. Coorg. 10. Tripura. 


TERRITORIES OF STATES, 


The territory of each of the States of Ajmer, Coorg and Delhi shall com- 
prise the territory which immediately before the commencement of this Consti- 
tution was comprised in the Chief Commissioners’ Provinces of Ajmer-Mer- 
wara, Coorg and Delhi, respectively. 


The territory of each of the other States in this Part shall comprise the 
territories which, by virtue of an order made under section 290-A of the Gov- 
ernment of India Act, 1935, were immediately before the commencement of this 


Constitution being administered as if they were a Chief Commissioner’s Pro- 
vince of the same name. 


PART D. 
The Andaman and Nicobar Islands. 





SECOND SCHEDULE. 
[Articles 59 (3), 65 (3), 75 (6), 97, 125, 148 (3), 158 (3), 164 (5), 186 and 221.] 


PART A. 


Provisions as To THE PRESENT AND THE GOVERNORS oF STATES SPECIFIED IN 
Part A or THE First ScHEDULE. 


1. There shall be paid to the President and to the Governors of the States 
specified in Part A of the First Schedule the following emoluments per men- 
sem, that is to say :— 


The President 
The Governor of a State 


2. There shall also be paid to the President and to 
‘ the Governors of the 
oe iy specified such allowances as were payable respectively to the Governor- 
eneral of the Dominion of India and to the Governors of the corresponding 
Tovinces immediately before the commencement of this Constitution. 


10,000 rupees 
5,500 rupees 
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3. The President and the Governors of such States throughout their res- 
pective terms of office shall be entitled to the same privileges to which the Gov- 
ernor-General and the Governors of the corresponding Provinces were res- 
pectively entitled immediately before the commencement of this Constitution. 


4. While the Vice-President or any other person is discharging the fune 
tious of, or is acting as, President, or any person is discharging the functions 
of the Governor, he shall be entitled to the same emoluments, allowances and 
privileges as the President or the Governor whose functions he discharges or 
for whom he acts, as the case may be. 


PART B. 


FROVISIONS AS TO THE MINISTERS FOR THE UNION AND FOR THE STATES IN Part 
A AND Parr B or THE Fist SCHEDULE. 


5. There shall be paid to the Prime Minister and to each of the other 
Ministers for the Union such salaries and allowances as were payable respective- 
ly to the Prime Minister and to each of the other Ministers for the Dominion of 
India immediately before the commencement of this Constitution. 


6. There shall be paid to the Ministers for any State specified in Part A 
or Part B of the First Schedule such salaries and allowances as were payable 
tu such Ministers for the corresponding Province or the corresponding Indian 
State, as the case may be, immediately before the commencement of this Con- 
stitution. ' 


PART C. 


PROVISIONS AS TO THE SPEAKER AND THE Deputy SPEAKER OF THE House oF 
HE PEOPLE AND THE CHAIRMAN AND THE Deputy CHAIRMAN OF THE 
Counc, or STATES AND THE SPEAKER AND THE DEPUTY SPEAKER OF 
THE LEGISLATIVE ASSEMBLY OF A STATE IN Part A OF THE First 
SCHEDULE AND THE CHAIRMAN AND THE Deputy CHAIRMAN OF 
THE LEGISLATIVE COUNCIL OF ANY SUCH STATE. 


7. There shall be paid to the Speaker of the House of the People and the 
Chairman of the Council of States such salaries and allowances as ae oe 
ble to the Speaker of the Constituent Assembly of the Dominion of ae ir rd 
diately before the commencement of this Constitution, and there rare aha 
to the Deputy Speaker of the House of the People and to the Depu egg 
of the Council of States such salaries and allowances as were nt w dia rie 
Deputy Speaker of the Constituent Assembly of the Dominion 0 
diately before such commencement. 


8. There shall be paid to the Speaker and 
Legislative Assembly o peo 6 ora in ee 
Chairman and the Deputy Chairman es ‘ . 
Se au salaries and logan as were payable rere et Be 
and the Deputy Speaker of the Legislative Assembly an tea ading! Brave 
the Deputy President of the Legislative Council of Laney o ee ce 
immediately before the commencement of this igneaer is - Dee aly won 
responding Province had no Legislative Council imme ra a Ses Chairman of 
mencement, there shall be paid to the Chairman and t ‘ os aie Gove 
the Legislative Council of the State such salaries and allowan 
ernor of the State may determine. 


the Deputy Speaker of the 
A of the First Schedule and 
e Legislative Council of such 
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PART D. 


PROVISIONS AS TO THE JUDGES OF THE SurREME COURT AND OF TIIE Hicu 
Courts rv States In Part A or THE First SCHEDULE. 


9. (1) There shall be paid to the Judges of the Supreme Court, in res- 
pect of time spent on actual service, salary at the following rates per mensem, 
that is to say :— = 

The Chief Justice -. 5,000 rupees 

Any other Judge .. 4,000 rupees 

Provided that if a Judge of the Supreme Court at the time of his ap- 
pointment is in receipt of a pension (other than a disability or wound pen- 
sion) in respect of any previous service under the Government of India or any 
of its predecessor Governments or under the Government of a State or any of 
its predecessor Governments, his salary in respect of service in the Supreme 
Court shall be reduced by the amount of the pension. 

(2) Every Judge of the Supreme Court shall be entitled without pay- 
ment of rent to the use of an official residence. 

(3) Nothing in sub-paragraph (2) of this paragraph shall apply to a 
Judge who, immediately before the commencement of this Constitution,— 

(a) was holding office as the Chief Justice of the Federal Court and 
has become on such commencement the Chief Justice of the Supreme Court 
under clause (1) of article 374, or 

(b) was holding office as any other Judge of the Federal Court and has 
on such commencement become a Judge (other than the Chief Justice) of the 
Supreme Court under the said clause, 
during the period he holds office as such Chief Justice or other Judge, and 
every Judge who so becomes the Chief Justice or other Judge of the Supreme 
Court shall, in respect of time spent on actual service as such Chief Justice or 
other Judge, as the case may be, be entitled to receive in addition to the salary 
Specified in sub-paragraph (1) of this paragraph as special pay an amount 
equivalent to the difference between the salary so specified and the salary which 
he was drawing immediately before such commencement. 

(4) Every Judge of the Supreme Court shall receive such reasonable 
allowances to reimburse him for expenses incurred in travelling on duty with- 
in the territory of India and shall be afforded such reasonable facilities in 
connection with travelling as the President may from time to time prescribe. 

(5) The rights in respect of leave of absence (including leave allow- 
ances) and pension of the Judges of the Supreme Court shall be governed b 
the provisions which, immediately before the commencement of this Conatitte 
me applicable to the Judges of the Federal Court. 

- (1) There shall be paid to the Judges of the Hieh Court of eae 
State specified in Part A of the First Schedule, in respect at time isbn 


actual service, salary at the followin rates pe i 
The Chist voces g per mensem, that is to say :— 


on nee Judge ; . 7 $500 iipes 
Colgan person who immediately before the commencemen* of this 


ause, 
mencement drawing a salary at a 
“paragraph (1) of this paragraph, be en- 


titled to receive in respect of time spent on actual service as such Chief Justice 


Cxxii THE ConstTITUTION oF INDIA. 


cr other Judge, as the case may be, in addition to the salary specified in the 
said sub-paragraph as special pay an amount equivalent to the difference be- 
tween the salary so specified and the salary which he was drawing immediately 
vefore such commencement. ? 

(3) Every Judge of a High Court shall receive such reasonable allow- 
ances to reimburse him for expenses incurred in travelling on duty within the 
territory of India and shall be afforded such reasonable facilities in connec- 
tion with travelling as the President may from time to time prescribe. 

(4) The rights in respect of leave of absence (including leave allow- 
ances) and pension of the Judges of the High Court of any State shall be 
governed by the provisions which, immediately before the commencement of this 
Constitution, were applicable to the Judges of the High Court in the corres 
ponding Province. 

11. In this Part, unless the context otherwise requires,— 

(a) .the expression ‘‘Chief Justice’ includes an acting Chief Justice, and 
a ‘‘Judge’’ includes an ad hoc Judge; 

(b) ‘‘actual service’? includes— 

(i) time spent by a Judge on duty as a Judge or in the performance of 
such other functions as he may at the request of the President undertake to 
discharge ; 

(ii) vacations, excluding any time during which the Judge is absent on 
leave; and 

(iii) joining time on transfer from a High Court to the Supreme Court 
or from one High Court to another. 


PART E 
PROVISIONS AS TO THE COMPTROLLER AND AUDITOR-GENERAL OF INDIA. 


12. (1) There shall be paid to the Comptroller and Auditor-General of 
India a salary at the rate of four thousand rupees per mensem. 

(2} The person who was holding office immediately before the com- 
mencement of this Constitution as Auditor-General of India and has become 
on such commencement the Comptroller and Auditor-General of India under 
article 377 shall in addition to the salary specified in sub-paragraph (1) of 
this paragraph be entitled to receive as special pay an amount equivalent to 
the difference between the salary so specified and the salary which he was draw- 
ing as Auditor-General of India immediately before such commencement. 

(3) The rights in respect of leave of absence and pension and the other 
conditions of service of the Comptroller and Auditor-General of India shall be 
governed or shall continue to be governed, as the case may be, by the 
sions which were applicable to the Auditor-General of India immediately e- 
fore the commencement of this Constitution and all references in those aoe 
sions to the Governor-General shall be construed as references to the President. 


THIRD SCHEDULE. 
[Articles 75 (4), 99, 124 (6), 148 (2), 164 (3 


Forms of Oaths or Affirmations . 
I 
Form of oath of office for a Minister fo 
swear in the name of God 
“JT, AB. do ——————— 


solemnly affirm . : i 
allegiance to the Constitution of India as by law established, that I will faith 


), 188 and 219.] 


r the Union :— 


that I will bear true faith and 
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ienti i i inister for the Union 
d conscientiously discharge my duties as a Minister for t 1 
teat I will do Tight t6 all manner of people in accordance with the Con- 
stitution and the law, without fear or favour, affection or illwill. 


Ir 


Form of oath of secrecy for a Minister for the Union :— 


swear in the name of God : fay 
“T, A.B., do —————_——__———_— that I will not directly or indirectly 
solemnly affirm : 
communicate or reveal to any person or persons any matter which shall be 
brought under my consideration or shall become known to me as a Minister for 
the Union except as may be required for the due discharge of my duties as. 
such Minister.’’ 


Il 


Form of oath or affirmation to be made by a member of Parliament :~- 


“YT, A.B., having been elected (or nominated) a member of the Council of 


swear in the name of God 
States (or the House of the People) do 





that I will 

solemnly affirm 
bear true faith and allegiance to the Constitution of India as by law established 
and that I will faithfully discharge the duty upon which I am about to enter.’’ 


IV 


Form of oath or affirmation to be made by the Judges of the Suprem 
Court and the Comptroller and Auditor-General of ladies iar 


“T, A.B. having been appointed .Chief Justice (or a Judge) of 


the Supreme Court of India (or Comptroller and Auditor-General of 
swear in the name. of God 


India) do ——__ that I will bear true fai i 
salnnly adien r true faith and allegiance 


to the Constitution of India as by law established, that I will dul, i 
by 5 and faith- 
fully and to the best of my ability, knowledge and judgment eeed ios 


duties of my office without fear or favour, affecti illwi i 
uplddd the Outfitters ioe aifection or illwill and that I will 


Vv 


Form of oath of office for a Minister for a State :— 


7 swear in the name of God 

I, AB. do —______—___———+that I will bear true faith and 
allegiance to the C tituti meter 

© Constitution o: ia as by law established, that I wi ith- 

fully and conscientiously ae By duties as a Minister for te Sak a 
ee ee oe ee aes tense ees AM at I will do right to all i 
bess and lo rig manner of people in 
on io the Constitution and the law without fear or favour, affection 
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Form of oath of secrecy for a Minister for a State :— 


swear in the name of God 
“T, A.B. do —______________ that I will not directly or indi- 
solemnly affirm 
rectly communicate or reveal to any person or persons any matter which shall 
be brought under my consideration or shall become known to me as a Minister 


for the State of............. cc cece eee e ee except as may be required for the 
due discharge of my duties as such Minister.’’ 


VII 


Form of oath or affirmation to be made by a member of the Legislature of 
a State :— 


“T, A.B., having been elected (or nominated) a member of the Legisla- 
swear in the name of God 
tive Assembly (or Legislative Council), do ————_——___———— that I 
solemnly affirm 
will bear true faith and allegiance to the Constitution of India as by law estab- 
lished and that I will faithfully discharge the duty upon which I am about to 
enter.”’ 


VIII 


Form of oath or affirmation to be made by the Judges of a High Court :— 


“T, A.B., having been appointed Chief Justice (or a Judge) of the High 
swear in the name of God : 

Court at (or of)...... do———————___—that I will bear true faith 
solemnly affirm ; 

and allegiance to the Constitution of India as by law established, that I will 

duly and faithfully and to the best of my ability, knowledge and judgment 

perform the duties of my office without fear or favour, affection or illwill and 

that I will uphold the Constitution and the laws.’’ 


FOURTH SCHEDULE. 
[Articles 4 (1), 80 (2) and 391.] 
Allocation of seats in the Council of States. 


i in the first column of the table 

To each State or group of States specified in t 
of seats anpendal to this Schedule there shall be allotted the number of ae 
specified in the second column of the said table opposite to that State or group 


of States, as the case may be. 
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' TABLE OF SEATS. 
THE COUNCIL OF STATES. 


Representatives of States specified in Part A of the First Schedule. 











1 2 
a ets, 
States Total Seats 
a i et 
1. Assam 6 
2. Bihar 21 
3. Bombay 17 
4. Madhya Pradesh 12 
5. Madras 27 
6. Orissa 9 
7. Punjab 8 
8. The United Provinces 31 
9. West Bengal 14 
Toran .. 145 


Representatives of States specified in Part B of the First Schedule, 


1 


- Hyderabad 


11 
Jammu and Kashmir 


Madhya Bharat 

Mysore 

Patiala and East Punjab States Union 
Rajasthan 

Saurashtra 

Travancore-Cochin 

Vindhya Pradesh 


Dr © WH @® Pp 


Toran 58 
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Representatives of States specified in Part C of the First Schedule 














: 2 
States and Groups of States Total Seats 7 
a 
1. Ajmer 
2. Coorg J 
8. Bhopal 1 
4. Bilaspur 1 
5. Himachal Pradesh j 1 
6. Cooch-Behar 1 
7. Delhi 1 
8. Kutch 1 
9. Manipur | 1 
10. Tripura J 
Toran .. 7 
ToraL OF ALL SEATS .- 205 


FIFTH SCHEDULE. 


[Article 244 (1).] 
istration and Control of Scheduled Areas and 


Provisions as' to the Admin 
Scheduled Tribes. 


PART A. 


GENERAL. 
1. Interpretation —In this Schedule, unless the context otherwise requires, 
the expression ‘‘State’’ means a State specified in Part A or Part B of the First 
Schedule but does not include the State of Assam. 


2. Executive power of a State in Scheduled Areas.—Subject to the pro- 
visions of this Schedule, the executive power of a State extends to the Scheduled 


Arcas therein. 

3. Report by the Governor or Rajpramukh to the President regarding 
the administration of Scheduled Areas.—The Governor or Rajpramukh of each 
State having Scheduled Areas therein shall annually, or whenever so required 
by the President, make a report to the President regarding the administration 
af the Scheduled Areas in that State and the executive power of the Union shall 
extend to the giving of directions to the State as to the administration of the 


said areas. 
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PART B. 
ADMINISTRATION AND ConTROL oF SCHEDULED AREAS AND ScHEDULED TREES. 
4. Tribes Advisory Council—(1) There shall be established in each State 
having Scheduled Areas therein and, if the President so directs, ulso in any 
State having Scheduled Tribes but not Scheduled Areas therein, a Tribes 
Advisory Council consisting of not more than twenty members of whom, as 
nearly as may be, three-fourths shall be the representatives of the Scheduled 
Tribes in the Legislative Assembly of the State: | . 

Provided that if the number of representatives of the Scheduled Tribes 
in the Legislative Assembly of the State is less than the number of seats in the 
Tribes Advisory Council to be filled by such representatives, the remaining 
seats shall be filled by other members of those tribes. . : 

(2) It shall be the duty of the Tribes Advisory Council to advise on such 
matters pertaining to the welfare and advancement of the Scheduled Tribes 
in the State as may be referred to them by the Governor or Rajpramukh, as 
the case may be. 

(8) The Governor or Rajpramukh may make rules prescribing or regu- 
lating, as the case may be,— ‘ 

(a) the number of members of the Council, the mode of their appoint- 
ment and the appointment of the Chairman of the Council and of the officers 
and servants thereof; 

(b) the conduct of its meetings and its procedure in general; and 

(c) all other incidental matters, 

5. Law applicable to Scheduled Areas.——(1) Notwithst 
in this Constitution, the Governor or Rajpramukh, as t 
by public notification direct that any particular Act of 


anding anything 
he case may be, may 
Parliament or of the 


notification and any direction given under this sub-par: 
as to have retrospective effect. 


_ (2) The Governor or Rajpramukh, as the case may be, may make regu- 
lations for the peace and good government of any area in a State which is for 
the time being a Scheduled Area. 
In particular and without prejudice to the generality of the foregoing 
power, such regulations may— : 
(a) prohibit or restrict the transfer of land by or am 
the ae Tribes in such area; ' Pa aes ae 
) regulate the allotment of land t¢ ibes 
fake © members of the Scheduled Tribes 


Act i : e the State or any existi i 
is for iS oat ba applicable to the area in question. ae ee 
s regulations made under this Paragraph shall b, i 
pom to the President and, until assented to by hia shall live pk ee 
pee ( ), Ne zeeulation shall be made under this Paragraph unless the Gov- 
oe : ie tajpramukh makin; » in the case where there is 

Tibes Advisory Council for the State, consulted such Council 
PART C. : 
ewan ScHEDULED Arras. 
, Scheduled Areas—(1) In this Constituti h i 
niet cae 1 ution, the expression “‘Sohe- 
Schaddlor a. cueens such areas as the President may by order declare to be 
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(2) The President may at any time by order— 

(a) direct that the whole or any specified part of a Scheduled Area shali 
cease to be a Scheduled Area or a part of such an area; 

(b) alter, but only by way of rectification of boundaries, any Scheduled 
Area; 

(c) on any alteration of the boundaries of a State or on the admission 
into the Union or the establishment of a new State, declare any territory not 
previously included in any State to be, or to form part of, a Scheduled Area; 
and any such order may contain such incidental and consequential provisions 
as appear to the President to be necessary and proper, but save as aforesaid, 
the order made under sub-paragraph (1) of this paragraph shall not be varied 
by any subsequent order. 


PART D. 
AMENDMENT OF THE SCHEDULE. 


7. Amendment of the Schedule—(1) Parliament may from time to time 
by law amend by way of addition, variation or repeal any of the provisions of 
this Schedule and, when the Schedule, is so amended, any reference to this 
Schedule in this Constitution shall be construed as a reference to such Schedule 
as so amended. 

(2) No such law as is mentioned in sub-paragraph (1) of this para- 
graph shall be deemed to be an amendment of the Constitution for the pur- 
poses of article 368. 


SIXTH SCHEDULE. 
[Articles 244 (2) and 275 (1).] 
Provisions as to the Administration of Tribal Areas in Assam. 


1. Autonomous districts and autonomous regions—(1) Subject to the 
provisions of this paragraph, the tribal areas in each item of Part A of the table 
appended to paragraph 20 of this Schedule shall be an autonomous district. 

(2) If there are different Scheduled Tribes in an autonomous district, 
the Governor may, by public notification, divide the area or areas inhabited by 
them into autonomous regions. 

(3) The Governor may, by public notification — 

(a) include any area in Part A of the said table, 

(b) exclude any area from Part A of the said table, 

(c) create a new autonomous district, 

(d) increase the area of any autonomous district, 

(e) diminish the area of any autonomous district, 

(f) unite two or more autonomous districts or parts thereof so as to 
form one autonomous district, 

(g) define the boundaries of any autonomous district : 

Provided that no order shall be made by the Governor under clauses (c) 
(d), (e) and (f) of this sub-paragraph except after consideration of the ts 
of 2 Commission appointed under sub-paragraph (1) of paragraph 14 o 
Schedule. 

2. Constitution of District Councils and 
shall be a District Council for each autonomous 
than twenty-four members, of whom not less than three 
on the basis of adult suffrage. 

(2) There shall be a separ 
an autonomous region under sub-paragraph (2) of par 


dule. ; } 
we (3) Each District Council and each Regional pone ics er 
corporate by the name respectively of ‘‘the District Council o 


Regional Councils—(1) There 
district consisting of not more 
fourths shall be elected 


i uncil for each area constituted 
eee agraph 1 of this Sche- 


SixtH SCHEDULE. CXXIX 


trict)’’ and ‘‘the Regional Council of (name of region)’’, shall have perpetual 
succession and a common seal and shall by the said hame sue and be sued. 

(4) Subject to the provisions of this Schedule, the administration of an 
autonomous district shall, in so far as it is not vested under this Schedule in 
any Regional Council within such district, be vested in the District Council for 
such district and the administration of an autonomous region shall be vested in 
the Regional Council for such region. 

(5) In an autonomous district with Regional Councils, the Dis- 
trict Council shall have only such powers with respeet to the areas 
under the authority of the Regional Council as may be delegated to it by the 
Regional Council in addition to the powers conferred on it by this Schedule 
with respect to such areas. 

(6) The Governor shall make rules for the first constitution of District 
Councils and Regional Councils in consultation with the existing tribal Coun- 
cils or other representative tribal organisations within the autonomous dis- 
tricts or regions concerned, and such rules shall provide for— 

(a) the composition of the District Councils and Regional Councils and 
the allocation of seats therein; 

. (b) the delimitation of territorial constituencies for the purpose of elec- 
tions to those Councils; 

(c) the qualifications for voting at such elections and the preparation of 
electoral rolls therefor ; 

(d) the qualifications for being elected at such elections as members 
of such Councils; 

(e) the term of office of members of such Councils; 

_ (f) any other matter relating to or connected with elections or nomi- 
nations to such Councils; 
il one, ing procedure and the conduct of business in the District and Regio- 
Becca the appointment of officers and staff of the District and Regional 

(7) The District or the Regional Council may after it: i 
tion make rules with regard to the matters specified Ta bere) a 
this sr oa may also make rules regulating— - 

a e formation of subordinate local Councils ‘ 
procedure and the conduct of their business; and OP Hostels gna their 

(b) generally all matters relatin i : 

: era ul lating to the transaction of business pertain- 
ing to ae ib district or region, as the case may be : oe 
. ovide: at until rules are made by the Distri ‘ 

one te sob Devsereph the rules made ty De Gc 
grap ) of this paragraph shall have effect in respect of elections to, the 


officers and staff of, a i 
ora ean , and the procedure and the conduct of business in, each 


3. Powers of the District Counci 
= $ t uncils and Regional C. 7 
~(1) The Regional Council for an autonomous aon ie pia 


within such region: istri i 
region and the District Council for an autonomous district in res- 
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pect of all areas within the district except those which are under the autho- 
rity of Regional Councils, if any, within the district shall have power to make 
laws with respect to— 


(a) the allotment, occupation or use, or the setting apart, of land, other 
than any land which is a reserved forest, for the purposes of agriculture or 
grazing or for residential or other non-agricultural purposes or for any other 


purpose likely to promote the interests of the inhabitants of any village or 
town: 


Provided that nothing in such laws shall prevent the compulsory acqui- 
sition of any land, whether occupied or unoccupied, for public purposes by the 
Government of Assam in accordance with the law for the time being in force 
authorising such acquisition ; 


(b) the management of any forest not being a reserved forest; 

(c) the use of any canal or water-course for the purpose of agriculture; 

(d) the regulation of the practice of jhum or other forms of shifting 
cultivation ; 

(e) the establishment of village or town committees or councils and their 
powers ; 

(f) any other matter relating to village or town administration, includ- 
ing village or town police and public health and sanitation; 

(g) the appointment or succession of Chiefs or Headmen; 

(h) the inheritance of property; 

(i) marriage; 

(j) social customs. 

(2) In this paragraph, a ‘‘reserved forest’? means any area which is a 
reserved forest under the Assam Forest Regulation, 1891, or under any other 
law for the time being in force in the area in question. 

(3) All laws made under this paragraph shall be submitted forthwith to 
the Governor and, until assented to by him, shall have no effect. 


4. Administration of justice in autonomous districts and autonomous 
regions—(1) The Regional Council for an autonomous region in respect of 
areas within such region and the District Council for an autonomous district 
in respect of areas within the district other than those which are under the 
authority of the Regional Councils, if any, within the district may constitute 
village councils or courts for the trial of suits and cases between the parties 
all of whom belong to Scheduled Tribes within such areas, other than suits and 
eases to which the provisions of sub-paragraph (1) of paragraph 95 of this 
Schedule apply, to the exclusion of any court in the State, and may SpE 
suitable persons to be members of such village Councils or presiding officers i. 
such courts, and may also appoint such officers as may be necessary for the 
administration of the laws made under paragraph 3 of this Schedule. 

(2) Notwithstanding anything in this Constitution, the Hegentt ene 
cil for an autonomous region or any court constituted in that behal 2 Facies 
Regional Council or, if in respect of any area within an autonomous Cis 
there is no Regional Council, the District Council for such district, or ah 
court constituted in that behalf by the District Council, shall Sneha on 
powers of a Court of appeal in respect of all suits and cases oi e a aph 
lage council or court constituted under sub-paragraph (1) of 1 nih Me 
within such region or area, as the case may be, other than oe and 
provisions of sub-paragraph (1) of paragraph 5 of this Sche a take aie 
no other court except the High Court and the Supreme Court sha! : 
diction over such suits or eases. g Cakes, 

(3) The High Court of Assam shall have and exercise oc june this 
over the suits and cases to which the provisions of SE ae aa specify. 
paragraph apply as the Governor may from time to time by © 
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(4) A Regional Couneil or District Council, as the ease may be, may 
with the previous approval of the Governor make rules regulating— 


(a) the constitution of village councils and courts and the powers to be 
exercised by them under this paragraph; 


(b) the procedure to be followed by village councils or courts in the 
trial of suits and cases under sub-paragraph (1) of this paragraph; 


(c) the procedure to be followed by the Regional or District Couneil or 
any court constituted by such Council in appeals and other proceedings under 
sub-paragraph (2) of this paragraph; 

(d) the enforcement of decisions and orders of such Councils and courts ; 

(e) all other ancillary matters for the carrying out of the provisions of 
sub-paragraphs (1) and (2) of this paragraph. 


5. Conferment of powers under the Code of Civil Procedure, 1908, and 
the Code of Criminal Procedure, 1898, on the Regional and District Councils 
and on certain courts and officers for the trial of certain suits, cases and offences. 
—(1) The Governor may, for the trial of suits or cases arising out of any law 
in force in any autonomous district or region being a law specified in that be- 
half by the Governor, or for the trial of offences punishable with death, trans- 
portation for life, or imprisonment for a term of not less than five years under 
the Indian Penal Code or under any other law for the time being applicable 
to such district or region, confer on the District Council or the Regional Coun- 
ceil having authority over such district or region or on courts constituted by 
such District Council or on any officer appointed in that behalf by the Gov- 
ernor, such powers under the Code of Civil Procedure, 1908, or, as the case 
may be, the Code of Criminal Procedure, 1898, as he deems appropriate, and 
thereupon the said Council, court or officer shall try the suits, cases or offences 
in exercise of the powers so conferred. 

(2) The Governor may withdraw or modify any of the powers confer- 
red on a District Council, Regional Council, court or officer under sub-para- 
graph (1) of this paragraph. 

(3) Save as expressly provided in this paragraph, the Code of Civil 
Procedure, 1908, and the Code of Criminal Procedure, 1898, shall not apply to 
the trial of any suits, cases or offences in an autonomous district or in any 
autonomous region to which the provisions of this paragraph apply. 


_ 6. Powers of the District Council to establish primary schools, etc.—The 
District Council for an autonomous district may establish, construct, or manage 
primary schools, dispensaries, markets, cattle pounds, ferries, fisheries, roads 
ne eee in ae eat and, a particular, may prescribe the language 

,manner in which primary education shall be i i i 

schools in the district. Porte a a aa 2d 

7. District and Regional Funds.—(1) There shall be 
each autonomous district, a District Fund and for e 
Regional Fund to which shall be credited all money: 
He District ern for that district and the Region: 
in the course of the administration of such district or re ion, as th 
be, in accordance with the provisions of this Constitution, , peti 


(2) Subject to the approval of the Governor, rules may b 
a ; a 4 e made by th 
eae end by the oe Council for the ‘management of ‘the Dis- 
i or, as the case may be, the Regional Fund, 
may prescribe the procedure to be followed i Saar en righ arias 
into the said Fund, the withdrawal of mone 


moneys therein and any other 
pint Meas y matter connected 


ys therefrom, the custody of 
with or ancillary to the mat- 
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8. Powers to assess and collect la i 

f s p md revenue and t = 
The Regional Council for an autonomous region in remiss Stall lands iti 
such region and the District Council for an autonomous district in respect of 
all lands within the district except those which are in the areas under the 
authority of Regional Councils, if any, within the district, shall have the 
ed to assess and collect revenue in respect of such lands in accordance with 

e pnp for the time being followed by the Government of Assam in 
a ands for the purpose of land revenue in the State of Assam gene- 

(2) The Regional Council for an autonomous region i 

ete : 1 on in respect of 
within such region and the District Council for an sunnaoie district Highs 
aa of all areas in the district except those which are under the authority of 
; egional Councils, if any, within the district, shall have power to levy and col- 
ria on lands and buildings, and tolls on persons resident within such 

(3) The District Council for an autonomous district shall have the 
power to levy and collect all or any of the following taxes within such district. 
that is to say— ; 

(a) taxes on professions, trades, callings and employments; 

(b) taxes on animals, vehicles and boats; 

(c) taxes on the entry of goods into a market for sale therein, and tolls 
on passengers and goods carried in ferries; and 

(d) taxes for the maintenance of schools, dispensaries or roads. 

(4) A Regional Council or District Council, as the case may be, may 
make regulations to provide for the levy and collection of any of the taxes 
specified in sub-paragraphs (2) and (3) of this paragraph. 

9. Licences or leases for the purpose of prospecting for, or extraction 
of, minerals—(1) Such share of the royalties accruing each year from licences 
or leases for the purpose of prospecting for, or the extraction of, minerals 
granted by the Government of Assam in respect of any area within an auto- 
nomous district as may be agreed upon between the Government of Assam and 
the District Council of such district shall be made over to that District Council. 

(2) If any dispute arises as to the share of such royalties to be made 
over to a District Council, it shall be referred to the Governor for determina- 
tion and the amount determined by the Governor in his discretion shall be 
deemed to be the amount payable under sub-paragraph (1) of this paragraph 
te the District Council and the decision of the Governor shall be final. 

10. Power of District Council to make regulations for the control of 
money-lending and trading by non-tribals—(1) The District Council of an 
autonomous district may make regulations for the regulation and control of 
money-lending or trading within the district by persons other than Scheduled 
Tribes resident in the district. 

(2) In particular and without prejudice to the generality of the fore- 
going power, such regulations may— 

(a) prescribe that no one except the holder of a licence issued in that 
behalf shall carry on the business of money-lending; 

(b) prescribe the maximum rate of interest which may be 
rceovered by a moncy-lender ; 

(c) provide for the maintenance of acco 2 
the inspection of such accounts by officers appointed i 
District Council ; 

(d) prescribe that no person 


charged or be 


unts by money-lenders and for 
n that behalf by the 


who is not a member of the Scheduled 
Tribes resident in the district shall carry on wholesale or retail business in any 
commodity except under a licence issued in that behalf by the District Council : 

Provided that no regulations may be made under this paragraph unless 
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they are passed by a majority of not less than three-fourths of the total mem- 
bership of the District Council: 

Provided further that it shall not be competent under any such regula- 
tions to refuse the grant of a licence to a money-lender or a trader who has been 
carrying on business within the district since before the time of the making of 
such regulations. ; 

(3) All regulations made under this paragraph shall be submitted forth- 
with to the Governor and, until assented to by him, shall have no effect. 

11. Publication of laws, rules and regulations made undcr the Schedule. 
—AIl laws, rules and regulations made under this Schedule by a District 
Council or a Regional Council shall be published forthwith in the Official 
Gazette of the State and shall on such publication have the force of law. 

12. Application of Acts of Parliament and of the Legislature of the State 
to autonomous districts and autonomous regions.—(1) Notwithstanding any- 
thing in this Constitution— 

(a) no Act of the Legislature of the State in respect of any of the mat- 
ters specified in paragraph 3 of this Schedule as matters with respect to which 
a District Council or a Regional Council may make laws, and no Act of the 
Legislature of the State prohibiting or restricting the consumption of any non- 
distilled alcoholic liquor shall apply to any autonomous district or autonomous 
region unless in either case the District Council for such district or having 
jurisdiction over such region by public notification so directs, and the District 
Council in giving such direction with respect to any Act may direct that the 
Act shall in its application to such district or region or any part thereof have 
effect subject to such exceptions or modifications as it thinks fit; 

_ (0) the Governor may, by public notification, direct that any Act of 
Parliament or of the Legislature of the State to which the provisions of clause 
(a) of this sub-paragraph do not apply shall not apply to an autonomous dis- 
trict or an autonomous region, or shall apply to such district or region or any 
part thereof subject to such exceptions or modifications as he may specify in 
the notification. 

(2) Any direction given under sub-paragraph (1 of thi 
may be given so as to have retrospective effect. a this: pekagrane 

__ 18. Estimated receipts and expenditure pertaining to autonomous 
districts to be shown separately m the annual financial statement—The esti- 


» Including matters specified in clauses (c), 


(a), (e) and (f) of sub- dule or may 


appoint a Commission 


“lly ads oe d autonomous regions in the State gene- 
3 (a) the provision of educational 
tions in such districts and regions; 
: (b) the need for any 
tricts and regions; and 
(c) the administrati i 
Distries cad Reger ce ee a the laws, rules and regulations made by the 
and at - procedure to be followed by such Commission. 
2 e report of every such Commission with the recommendations of 


and medical facilities and communica- 


new or special legislation in respect of such dis- 
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the Governor with respect thereto shall be laid before the Legislature of the 
State by the Minister concerned together with an explanatory memorandum 
Toe the action proposed to be taken thereon by the Government of 

_ (3) In allocating the business of the Government of the State among his 
Ministers the Governor may place one of his Ministers specially in charge of 
the welfare of autonomous districts and autonomous regions in the State. 

15. Annulment or suspension of acts and resolutions of District and 
Regional Councils.— (1) If at any time the Governor is satisfied that an act or 
resolution of a District or a Regional Council is likely to endanger the safety 
of India, he may annul or suspend such act or resolution and take such steps 
as he may consider necessary (including the suspension of the Council and the 
assumption to himself of all or any of the powers vested in or exercisable by 
the Council) to prevent the commission or continuance of such act, or the giv- 
ing of effect to such resolution. 

(2) Any order made by the Governor under sub-paragraph (1) of this 
paragraph together with the reasons therefor shall be laid before the Legisla- 
ture of the State as soon as possible and the order shall, unless revoked by the 
Legislature of the State, continue in force for a period of twelve months from 
the date on which it was so made: 

Provided that if and so often as a resolution approving the continuance 
in force of such order is passed by the Legislature of the State, the order shall 
uniess cancelled by the Governor continue in force for a further period of twelve 
months from the date on which under this paragraph it would otherwise have 
ceased to operate. 

16. Dissolution of a District or a Regional Council—The Governor may 
on the recommendation of a Commission appointed under paragraph 14 of this 
Schedule by public notification order the dissolution of a District or a Regional 
Council and— 

(a) direct that a fresh general election shall be held immediately for the 
reconstitution of the Council, or 

(b) subject to the previous approval of the Legislature of the State 
assume the administration of the area under the authority of such Council bim- 
self or place the administration of such area under the Commission appointed 
under the said paragraph or any other body considered suitable by him for a 
period not exceeding twelve months : 

Provided that when an order under clause (a) of this paragraph has 
been made, the Governor may take the action referred to in clause. (b) of this 
paragraph with regard to the administration of the area in question pending 
the reconstitution of the Council on fresh general election : ; 

Provided further that no action shall be taken under clause (b) of this 
paragraph without giving the District or the Regional Council, as the case may 
be, an opportunity of placing its views before the Legislature of the State. 

17. Exclusion of areas from autonomous districts in forming consti wen- 
cies in such districts —For the purposes of elections to the Legislative Assem- 
bly of Assam, the Governor may by order declare that any area within an 
autonomous district shall not form part of any constituency to fill a seat or 
seats in the Assembly reserved for any such district but shall form part of a 
constituency to fill a seat or seats in the Assembly not so reserved to be specl- 
fied in the order. : 7 

18 Application of the provisions of this Schedule to areas specified in 
Part B of the table appended to paragraph 20.—(1) The Governor aie atte 

(a) subject to the previous approval of the President, by auponeepatat 
éation, apply all or any of the foregoing provisions of this Schedule to ae Sits 
area specified in Part B of the table appended to paragraph 20 of this Sel eared 
or any part of such area and thereupon such area or part shall be adminis 


in accordance with such provisions, and 
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(b) with like approval, by public notification, exclude from thie said 
table any tribal area specified in Part B of that table or any part of such area. 


(2) Until a notification is issued under sub-paragraph (1) of this para- 
graph in respect of any tribal area specified in Part B of the said table or any 
part of such area, the administration of such area or part thereof, as the case 
may be, shall be carried on by the President through the Governor of Assam 
as his agent and the provisions of Part IX shall apply thereto as if such area 
or part thereof were a territory specified in Part D of the First Schedule. 


(3) In the discharge of his functions under sub-paragraph (2) of this 
paragraph as the agent of the President the Governor shall act in his disere- 
tion. 


19. Transitional provisions—(1) As soon as possible after the commence 
ment of this Constitution the Governor shall take steps for the constitution of 
a District Council for each autonomous district in the State under this Schedule 
and, until a District Council is so constituted for an autonomous district, the 
administration of such district shall be vested in the Governor and the follow- 
ing provisions shall apply to the administration of the areas within such dis- 
trict instead of the foregoing provisions of this Schedule, namely :— 


(a) no Act of Parliament or the Legislature of the State shall apply to 
any such area unless the Governor by public notification so directs; and the 
Governor in giving such a direction with respect to any Act may direct that 
the Act shall, in its application to the area or to any specified part thereof, 
have effect subject to such exceptions or modifications as he thinks fit ; 


(b) the Governor may may make regulations for the peace and good 
government of any such area and any regulations so made may repeal or 
amend any Act of Parliament or of the Legislature of the State or any exist- 
ing law which is for the time being applicable to such area. 


(2) Any direction given by the Governor under clause (a) of sub-para- 
graph (1) of this paragraph may be given so as to have retrospective effect. 


(3) All regulations made under clause (b) of sub-paragraph (1) of this 


paragraph shall be submitted forthwith to the President and, until assented to 
by him, shall have no effect. 


20. Tribal areas—(1) The areas specified in Parts A and B of the table 
below shall be the tribal areas within the State of Assam. 

.. (2) The United Khasi-Jaintia Hills District shall comprise the territorics 

which before the commencement of this Constitution were known as the Khasi 


, excluding any areas for the 


5 ; ent and municipality of Shillong, 
but including so much of the area comprised within the municipality of Shil- 
long as formed part of the Khasi State of Mylliem: ; 


Provided that for the purposes of clauses (e) and (f) of sub 
sub-paragraph 
oe i paragraph 3, Paragraph 4, paragraph 5, paragraph 6, sift netiaraph 
(2), clauses (a), (b) and (d) of sub-paragraph (3) and sub-paragraph (4) of 
Soke 8, a aroe (d) of sub-paragraph (2) of paragraph 10 of this 
§ no part o € area comprised within th icipali i 
skall be deemed to be within the District, ee pre eae ae 
(3) Any reference in the table below to any distric 
4 ny refe e the | b t (other than th 
Eyed jihesi-Jaintia Hills District) or administrative area shall be congas 
iis erence to that district or area at the commencement of this Constitu- 


_ Provided that the tribal areas s 
not include any such areas in the pla’ 
the President, be notified by the Go 


specified in Part B of the table below shall 
ins as may, with the previous approval of 
vernor of Assam in that behalf. 
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TABLE. 
PART A. 


The United Khasi-Jaintia Hills District. 
The Garo Hills District. 

The Lushai Hills District. 

The Naga Hills District. 

The North Cachar Hills. 

The Mikir Hills. 


PART B. 


1. North East Frontier Tract including Balipara Frontier Tract, Tirap 
Frontier Tract, Abor Hills District and Misimi Hills District. 

2. The Naga Tribal Area. 

21. Amendment of the Schedule—(1) Parliament may from time to time 
by law amend by way of addition, variation or repeal any of the provisions of 
this Schedule and, when the Schedule is so amended, any reference to this Sche- 
duie in this Constitution shall be construed as a reference to such Schedule as 
so amended. 

(2) No such law as is mentioned in sub-paragraph (1) of this para- 
graph shall be deemed to be an amendment of this Constitution for the pur- 
poses of article 368. 

SEVENTH SCHEDULE. 
[Article 246.] 
List I—Union List. 

1. Defence of India and every part thereof including preparation for 
defence and all such acts as may be conducive in times of war to its prosecu- 
tion and after its termination to effective demobilisation. 

2. Naval, military and air forces; any other armed forces of the Union. 

3. Delimitation of cantonment areas, local self-Government in such 
areas, the constitution and powers within such areas of cantonment authorities 
and the regulation of house accommodation (including the control of rents) 
in such areas. 

Naval, military and air force works. 
5. Arms, firearms, ammunition and explosives. ; 

6. Atomie energy and mineral resources necessary for its production. 

7. Industries declared by Parliament by law to be necessary for the pur- 
pose of defence or for the prosecution of war. 

8. Central Bureau of Intelligence and Investigation. 

9, Preventive detention for reasons connected with Defence, 
Affairs, or the security of India; persons subjected to such detention. — 

10. Foreign Affairs; all matters which bring the Union into relati 
any foreign country. 

11. Diplomatic, consular and trade representation. 

12. United Nations Organisation. 

13. Participation in international conferences, 
bodies and implementing of decisions made thereat. 

14. Entering into treaties and agreements with fo 
plementing of treaties, agreements and conventions with 

15. War and peace. 


16. Foreign jurisdiction. : 
17. Citizenship, naturalisation and aliens. 


- 


Foreign 


ion with 


associations and other 


foreign countries and im- 
foreign countries. 


ei 
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ition. . 2 
a aaa into, and emigration and expulsion from, India; passports 
and visas. : ; 
20. Pilgrimages to places outside India. : : ; 
21. Piracies and crimes committed on the high seas or in the air; offences 
against the law of nations committed on land or the high seas or in the air. 


22. Railways. : 7 

23. Highways declared by or under law made by Parliament to be natio- 
nal highways. ; 

rh Shipping and navigation on inland waterways, declared by Parlia- 
ment by law to be national waterways, as regards mechanically propelled ves- 
sels; the rule of the road on such waterways. ios sale 

25. Maritime shipping and navigation, including shipping and navigation 
on tidal waters; provision of education and training for the mercantile marine 
and regulation of such education and training provided by States and other 
agencies. . 

26. Lighthouses, including lightships, beacons and other provision for the 
safety of shipping and aircraft. : 

27. Ports declared by or under law made by Parliament or existing law 
to be major ports, including their delimitation, and the constitution and powers 
of port authorities therein. 

28. Port quarantine, including hospitals connected therewith; seamen’s 
and marine hospitals. 

29, Airways; air craft and air navigation ; provision of aerodromes; regu- 
lation and organisation of air traffic and of aerodromes; provision for aero- 
nautical education and training and regulation of such education and train- 
ing provided by States and other agencies. 

80. Carriage of passengers and goods by railway, sea or air, or by national 
waterways in mechanically propelled vessels. 

81. Posts and telegraphs; telephones, wireless, broadcasting and other 
like forms of communication. 

52. Property of the Union and the revenue therefrom, but as regards pro- 
perty situated in a State specified in part A or Part B of the First Schedule 
subject to legislation by the State, save in so far as Parliament by law other- 
wise provides. 

a Acquisition or requisitioning of property for the purposes of the 
‘Mion. 

34, Courts of wards for the estates of Rulers of Indian States, 

35. Public debt of the Union 
36. Currency, coinage and legal tender; foreign exchange. 

37. Foreign loans. 

88. Reserve Bank of India. 

39. Post Office Savings Bank. 


aes Lotteries organised by the Government of India or the Gov 
a State. 


41. Trade and commerce with foreign countries; import and export 
customs frontiers; definition of customs frontiers. ” eo me 
42. Inter-State trade and commerce. 
43. Incorporations, regulation and windin i 
: ; I t g up of tradin: 
including banking, insurance and financial cor ot 
operative societies. 
44. Incorporation, regulation and winding up 
aan or not, with objects not confined to one State 
Hes . 


ernment of 


) corporations 
porations but not including co- 


of Corporations, whether 
, but not including univer- 
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45. Banking. 
Bills of exchange, cheques, promissory notes and other like instru- 
ments. 

47. Insurance. 

48. Stock exchanges and futures markets. 

49. Patents, inventions and designs; copyright; trade-marks and mer- 
chandise marks. 

50. Establishment of standards of weight and measure. 


51. Establishment of standards of quality for goods to be exported out of 
India or transported from one State to another. 


52. Industries, the control of which by the Union is declared by Parliament 
by law to be expedient in the public interest. 

538. Regulation and development of oilfields and mineral oil resources ; 
petroleum and petroleum products; other liquids and substances declared by 
Parliament by law to be dangerously inflammable. 

54. Regulation of mines and mineral development to the extent to which such 
regulation and development under the control of the Union is declared by 
Parliament by law to be expedient in the public interest. 

55. Regulation of labour and safety in mines and oil fields. 


56. Regulation and development of inter-State rivers and river valleys to 
the extent to which such regulation and development under the control of the 
Union is declared by Parliament by law to be expedient in the public interest. 

57. Fishing and fisheries beyond territorial waters. 

58. Manufacture, supply and distribution of salt by Union agencies; regu- 
lation and control of manufacture, supply and distribution of salt by other 
agencies. 

59. Cultivation, manufacture, and sale for export, of opium. 

60. Sanctioning of cinematograph films for exhibition. 

61. Industrial disputes concerning Union employees. 

62. The institutions known at the commencement of this Constitution as the 
National Library, the Indian Museum, the Imperial War Museum, the Victoria 
Memorial and the Indian War Memorial, and any other like institution financed 
by the Government of India wholly or in part and declared by Parliament by 
law to be an institution of national importance. 

63. The institution known at the commencement of this Constitution as the 
Benares Hindu University, the Aligarh Muslim University and the Delhi Uni- 
versity, and any other institution declared by Parliament by law to be an in- 
stitution of national importance. ¢ ; 

64. Institutions for scientific or technical education financed by the me 
ernment of India wholly or in part and declared by Parliament by law to be 
institutions of national NE eg ; 

. Union agencies and institutions for— : F 4 

- (ay piotecstonal vocational or technical training, including the train- 
a th Ces ‘ion f ial studies or research; or 

e promotion of special s ‘ ; or | : 
OO scientific or sochnieal assistance in the investigation or detection of 
66. Co-ordination and seen smear a for higher 
ion or research and scientific and technica Ss. . 
ee Auten and historical monuments and ee oe Renee 
sites and remains, declared by Parliament by law to be of ” ne es ve nad 

68. The Survey of India, the Geological, ee oologi 
Anthropological Surveys of India; Meteorological organisations. 

69. Census. 
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70. Union public services; all-India services; Union Public Service Com- 
eat, Union pensions, that is to say, pensions payable by the Government of 
India or out of the Consolidated Fund of India. . 

72. Elections to Parliament, to the Legislatures of States and to the offices 
of President and Vice-President; the Election Commission. vata | 

ries and allowances of members of Parliament, the Chairman anc 
Dane Ghani of the Council of States and the Speaker and Deputy 
Speaker of the House of the People. 

74. Powers, privileges and immunities of each House of Parliament and 
of the members and the committees of each House; enforcement of atten- 
dance of persons for giving evidence or producing documents before commit- 
tees of Parliament or commission appointed by Parliament. 

75. Emoluments, allowances, privileges, and rights in respect of leave of 
abscnee, of the President and Governors; salaries and allowances of the Minis- 
ters for the Union; the salaries, allowances, and rights in respect of leave of 
absence and other conditions of service of the Comptroller and Auditor-Gene- 
ral. 

76. Audit of the accounts of the Union and of the States. 

77. Constitution, organisation, jurisdiction and powers of the Supreme 
Court (including contempt of such Court) and the fees taken therein ; persons 
entitled to practise before the Supreme Court. 

78. Constitution and organisation of the High Courts except provisions 


as to officers and servants of High Courts; persons entitled to practise before 
the High Courts. 


79. Extension of the jurisdiction of a High Court having. its principal 
seat in any State to, and exclusion of the jurisdiction of any such High Court 
from, any area outside that State. 

80. Extension of the powers and jurisdiction of members of a police force 
belonging to any State to any area outside that State, but not so as to enable 
the police of one State to exercise powers and jurisdiction in any area outside 
that State without the consent of the Government of the State in which such 
area is situated; extension of the powers and jurisdiction of members of a 
police force belonging to any State to railway areas outside that State. 

81. Inter-State migration; inter-State quarantine. 

82. Taxes on income other than agricultural income. 
83. Duties of customs including export duties. 


84. Duties of excise on tobaceo and other d. 
bucindie eee goods manufactured or produced 


(a) alcoholic liquors for human consumption ; 


(0) opium, Indian hemp and other narcotie dru i 
; : » In ) gs and narcotics, 
but including medicinal and toilet preparations containing alcohol or any sub- 
Stance included in sub-paragraph (b) of this entry. ° 


85. Corporation tax. 
86. Taxes on the capital value of the assets i i 
86. Q exclusive of agricultural 
of individuals and companies; taxes on the capital of comonnies. aa 


ee foe duty in respect of property other than agricultural land. 
te + Duties in respect of succession to property other than agricultural 


89. Terminal taxes on goods or passengers, 


r carried by rai ir; 
taxes on railway fares and freights. pee a 


90. Taxes ot! i ions i 
fie ae her than stamp duties on transactions in stock exchanges and 
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91. Rates of stamp duty in respect of bills of exchange, cheques, promis- 
sory notes, bills of lading, letters of credit, policies of insurance, transfer of 
shares, debentures, proxies and receipts. 

92. Taxes on the sale or purchase of news-papers and on advertisements 
published therein. 

$3. Offences against laws with respect to any of the matters in this List. 
_ 94. Inquiries, surveys and siatis.ics for the purpose of any of the matters 
in this List. 

95. Jurisdiction and powers of all courts, except the Supreme Court, with 
respect to any of the matters in this List, admiralty jurisdiction. 

96. Fees in respect of any of the matters in this List, but not including 
fees taken in any court. 

$7. Any other matter not enumerated in List II or List III including any 
tax not mentioned in either of those Lists. 


List 11—State List. 


1. Public order (but not including the use of naval, military or air 
forces or any other armed forces of the Union in aid of the civil power) . 

2. Police, including railway and village police. 

3. Administration of justice; constitution and organisation of all courts, 
except the Supreme Court and the High Court; officers and servants of the 
High Court; procedure in rent and revenue courts; fees taken in all courts 
except the Supreme Court. 

4. Prisons, reformatories, Borstal institutions and other institutions of a 
like nature, and persons detained therein; arrangements with other States for 
the use of prisons and other institutions. 

5. Local government, that is to say, the constitution and powers of muni- 
cipal corporations, improvement trusts, district boards, mining settlement 
authorities and other local authorities for the purpose of local self-government 
or village administration. 

6. Public health and sanitation; hospitals and dispensaries. — 

7. Pilgrimages, other than pilgrimages to places outside India. 

8. Intoxicating liquors, that is to say, the production, manufacture, pos- 
session, transport, purchase and sale of intoxicating liquors. 

9. Relief of the disabled and unemployable. 

10. Burials and burial grounds; cremations and cremation grounds. — 

11. Education including universities, subject to the provisions of entries 
63, 64, 65 and 66 of List I and entry 25 of List III. 

12. Libraries, museums and other similar institutions controlled or financed 
by the State; ancient and historical monuments and records other than those 
declared by Parliament by law to be of national importance. 

13. Communications, that is to say, roads, bridges, ferries, and other means 
of communication not specified in List I; municipal tramways; DME a 
Jand waterways and traffic thereon subject to the provisions of List I and te 
III with regard to such waterways; vehicles other than mechanically propelle 
vehicles. : 

14. Agriculture, including agricultural education and research, protec- 
tion against pests and prevention of plant diseases. ; 

15. Preservation, protection and improvement of stock and preventi 
animal diseases; veterinary training and practice. 

16. Pounds and the prevention of cattle trespass. . 

17. Water, that is to say, water supplies, irrigation and canals, draiiage 
and embankments, water storage and water power subject to the provisions 0 
entry 56 of List I. 


on of 
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18. land, that is to say, rights in or over land, land tenures jug’ ie 
relation of landlord and tenant, and the collection of rents; cr 3 and 
alienation of agricultural land; land improvement and agricultural loans; 
colonization. 

19. Forests. . : 

20. Protection of wild animals and birds. 

21. Fisheries. ns gis 

22, Courts of wards subject to the provisions of entry 34 of List 1; encum- 
bered and attached estates. : : 

23. Regulation of mines and mincral development subject to the provi- 
sions of List 1 with respect to regulation and development under the control 
of the Union. : 

24. Industries subject to the provisions of entry 52 of List I. 

25. Gas and gas-works. : - 

26. ‘Trade and commerce within the State subject to the provisions of entry 
33 of List LiL. 

27. Production, supply and distribution of goods subject to the provisions 
of entry 33 of List ILL. 

28. Markets and fairs. 

29. Weights and measures except establishment of standards. 

30. Money-lending and money-lenders; relief of agricultural indebted- 
ness. 
31. Inns and inn-keepers. 

32. Incorporation, regulation and winding up of corporations, other thau 
those specified in List I, and universities; unincorporated trading, literary, 
scientific, religious and other societies and associations; co-operative societies. 
: 33. Theatres and dramatic performances; cinemas subject to the provi- 
sions of entry, 60 of List 1; sports, entertainments and amusements. 

34. Betting and gambling. 
ee ba Works, lands and buildings vested in or in the possession of the 
ate. 

_ 386. Acquisition or requisitioning of property, except for the purposes 
of the Union, subject to the provisions of entry 42 of List III. 

37. Elections to the Legislature of the State subject to the provisions of 
any law made by Parliament. 

; 38. Salaries and allowances of members of the Legislature of the State, 
of the Speaker and Deputy Speaker of the Legislative Assembly and, if there 
is a Legislative Council, of the Chairman and Deputy Chairman thereof. 

39. Powers, privileges and immunities of the Legislative Assembly and of 
the members and the committees thereof, and, if there is a Legislative Council, 
oe poivaie pare A of ig members and the committees thereof ; euforcement 

endance of persons for giving evidence or produci 
comunittees of the Legislature of the State. . ene Reng Petoes 
40. Salaries and allowances of Ministers for the State. 
Ze eae publie a ieas State Public Service Commission. 
. € pensions, that is to sa: ensi 
of the Consolidated Fund of the State, poses Ray Marna te eae a ous 

43. Publie debt of the State. 

44. Treasure trove. 

45. Land revenue, includin i 

! g the assessment and collection of hi 
Maintenance of land records survey for ad cee 
Tights, and alienation of revenues. Sev gtee PORpORES ahd. seeonds. of 

Taxes on agricultural income. 


47. Duties in respect of succession to agricultural land. 
Q 
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48. Estate duty in respect of agricultural land: © 

49. Taxes’ on lands and buildings. a : 

50. Taxes on mineral rights subject to any limitations impose by Parlia- 
ment by law relating to mineral development. * 

51. Duties of excise on the following goods manufactured or produced in 
the State and countervailing duties at the same or lower rates on similar goods 
manufactured or produced elsewhere in India :— 

(a) ‘alcoholic Hquors for human consumption ; 
(a) opium, Indian hemp and other narcotic drugs and narcotics; 
but’ not-including medicinal and toilet preparations containing alcohol or any 
‘substance ‘included: in sub-paragraph (b) of this entry. : : 

52. Taxes on the entry of goods into a local area for consumption, use or 
sale therein; <--> o> So aa ae 
__, 58. Taxes on the consumption or sale of electricity. BERL 38 
.2-4§4. Taxes: on ‘the ‘sale or- purchase of ‘goods ‘other: than newspapers. 

55. Taxes on advertisements other than advertisements published: in the 


‘newspapers. . Xe : . Yon Coe ‘ 
56. Taxes on goods and passengers carried by road or on inland: water- 
ways. 


57. Taxés.on vehicles, whether mechanically propelled or not, suitable for 
tse on-roads, including tramears subject to the provisions of entry 35 of List 
li. 
58. Taxes on animals and boats. 
aa 59. Tolls... 
;<60., Taxes on professions, trades, callings and employments. 
"61... Capjtation taxes.. st 2 . 3 
62. Taxes on luxuries, including taxes on entertainments, amusements, 
betting and gambling. 
63. Rates of-stamp duty in respect of documents other than those specified 
in the provisions of List I with regard to rates of stamp duty. ; 
64. ‘Offences against laws with respect to any of the matters in this List. 
65. Jurisdiction and powers of all courts, except the Supreme Court, with 
‘respect to any of the matters in this List. . 
66. Fees in respect of any of the matters in this List, but not including 
fees!'taken. jn any court. 
List 111—Concurrent List. 
/ 1. “Criminal law, including all matters included in the Indian Penal Code 
‘at the commencement of this Constitution but excluding offences against laws 
with respect to any of the matters specified in List I or List AL and excluding the 
use of naval, military or air forces or any other armed forces of the Union 1m 
uid‘ ofthe civil: power. , Y 
ee 2.° Criminal procedure, including all matters included in the Code of 
‘Criminal Procedure at the commencement of this Constitution. = 

3. Preventive detention for reasons connected with the security of a State, 
the maintenance of public order, or the maintenance of supplies and services 
essential to the eonimunity; persons subjected to such detention. 

. 4, Removal from one State to-another State of: prisoners, accused persons 
aud persons subjected to preventive detention for: reasons specified in entry 3 
of this List. io sas ; 

5. Marriage and divorce; infants and minors; adoption ; wills; intestacy 
and succession; joint family and partition; all matters I respect of ee 
parties in judicial proceedings were immediately before the commencement 0 
this Constitution subject to their personal law. 

6. Transfer of property other than agricu 
decds and documents. 


Itural land; registration of 
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4 including partnership, agency, contracts of carriage, and 
Sener el tees of SEE but not including contracts relating to agri- 
cuitural land. 

8. Actionable wrongs. 

9. Bankruptcy and insolvency. 

10. ‘Trust and Trustees. . 

11. Aduministrators-general and official trustees. _ 

12. Evidence and oaths; recognition of laws, public acts and records, and 
judicial proceedings. ae 
ee Civil Teas, including all matters included in the Code of Civil 
Procedure at the commencement of this Constitution, limitation and arbitra- 
tion. . . 

14. ‘Contempt of court, but not including contempt of the Supreme Court. 

15... Vagraney; nomadic and migratory tribes. ; : 

16.” Lunacy and ‘mental deficiency, including places for the reception or 
treatment of lunatics and mental deficicnts. 

' 1%. Prevention of cruelty to animals. 

18. Adulteration of foodstufts and other goods. — ; 

19. Drugs and poisons, subjéct to the provisions of entry 59 of List I with 
respect to opium. 

20. Economie and social planning.- 

21. Commercial and industrial monopolies, combines and trusts. 

22. Trade Unions; industrial and labour disputes. 

23. Social security and social insurance; employment and unemployment. 

24. Welfare of labour including conditions of work, provident funds, 
employers’ liability, workmen’s compensation, invalidity and old age pensions 
aud maternity benefits. 

25. Vocational and technical training of labour. 

26. Legal, medical and other professions. 

27. Relief and rehabilitation of persons 
place of residence by reason of th 
Pakistan. 

28. Charities and charitable in, 
ments and religious institutions. 

29. Prevention of the ext 


. displaced trom their original 
e setting up of the Dominions of India and 


stitutions, charitable and religious endow- 


; V ension from one State to another of infectious or 
contagious diseases or pests affecting men, animals or plants. 

30. Vital statistics including registration of births and deaths. 

31. Ports other than those declared by or under law made by Parliament 
or existing law to be major ports. 

32. Shipping and navigation on inland waterways as regards mechanically 
propeues es and es rule of the road on such waterways, and the carriage 
ol passengers and goods on inland waterways subject to the rovisio; i 
I with respect to national waterways. : eae 


33. Trade and commerce in, and the 


34. Price control. 

35. Mechanically propell d i i i inci i 
taxes on such vohisles are tebe bi eee pene enon yiieh 

36. Factories. 

37. Boilers. 

38. Electricity. 

39. Newspapers, books and printing presses. 
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40. Archaeological sites and remains other than those declared by Parlia- 
went by law to be of national importance. 

41. Custody, management and disposal of property (including agricultu- 
ral land) declared by law to be evacuee property. 

42. Principles on which compensation for property acquired or requisi- 
tioned for the purposes of the Union or of a State or for any other public 
purpose is to be determined, and the form and the manner in wnich such com- 
pensation is to be given. 

43. Recovery in a State of claims in respect of taxes and other public 
demands, including arrears of land-revenue and sums recoverable as such 
arrears, arising outside that State. 

44. Stamp duties other than duties or fees collected by means of judicial 
stamps, but not including rates of stamp duty. 

45. Inquiries and statistics for the purposes of any of the matters speci- 
fied in List II or List IIL. 

46. Jurisdiction and powers of all courts, except the Supreme Court, with 
respect to any of the matters in this List. 

47. Fees in respect of any of the matters in this List, but not including 
fees taken in any court. 


EIGHTH SCHEDULE. 
(Articles 344 (1) and 351.) 


Languages. 
1. Assamese. 
2. Bengali. 
3. Gujarati. 
4. Hindi. 
5. Kannada. 
6. Kashmiri. 
7. Malayalam. 
8. Marathi. 
9. Oriya. 
10. Punjabi. 
11. Sanskrit. 
12. Tamil. 
13. Telugu. 
14. Urdu. 


THE 
CONSTITUTION OF INDIA 


INTRODUCTORY 
A Suort History oF THE ConsTITUTION. 


Though the object of this work is to present a juridical study of the Constitution 
of India, a short reference to the historical setting in which the Constitution came 
into being may not be altogether out of place inasmuch as, as we shall see, a reference 
to the history may sometimes be permissible in interpreting the terms of the 
Constitution, in cases of ambiguity.? 

The demand that India’s political destiny should be determined by the Indians 
themselves had been put forward by Mahatma Gandhi as early as 1922 and in 
1935, the National Congress officially asserted the ‘right of self-determination : 
of the Indian people, viz., to frame their own constitution through a Constituent 
Assembly, elected by adult suffrage, and without outside interference. The demand 
was reiterated by each subsequent session of Congress but the demand was resisted 
by the British Government, till the outbreak of World War II when the pressure 
of external circumstances forced them to realise the urgency of solving the Indian 
constitutional problem. 

In 1940, the Coalition Government recognised the principle that Indians 
should themselves frame a new Constitution for autonomous India, and in March 
1942, when the Japanese were at the doors of India, they sent Sir Stafford Cripps, 
a member of the Cabinet, with a draft declaration of the proposals of the British 
Government which would be adopted provided the two major political parties 
(Congress and the Muslim League) could come to an agreement to accept them, 
viz. — 

(2) that the future Constitution of India was to be framed by an elected 
Constituent Assembly of the Indian people ; 

(4) that the Constitution should give India Dominion status,—equal partnership 
of the British Commonwealth of Nations ; 


(c) that there should be one Indian Union comprising all the Provinces and 
Indian States. 


But, the two parties failed to come to an agreement to accept the proposals, 
and the Muslim League urged— 

(2) that India should be divided into two autonomous States on communal 
lines, and that some of the Provinces earmarked by Mr. Jinnah, should form an 
independent Muslim State, to be known as Pakistan; 

(6) that instead of one Constituent Assembly, there should be two Constituent 
Assemblies, i.e., a separate Constituent Assembly for building Pakistan, 

After the rejection of the Cripps proposals, various attempts to reconcile the 
two parties were made, including the Simla Conferen, i 
vernor-General, Lord Wavell. These having failed, the British Cabinet sent 
three of its own members, including Cripps himself, to make another seri 
with some altered proposals, which were announced simultaneously i 
in England on the 16th May, 1946. 





(1) See under ‘Rules of Interpretation,—Historical Setting’; ‘ History of the Enactment’, post, 
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The proposals of the Cabinet Delegation sought to effect a compromise between 
the union of India and its division. 


While the Cabinet Delegation definitely rejected the claim for a separate 
Constituent Assembly and a separate State for the Muslims, the scheme which 
they recommended involved a virtual acceptance of the principle of the claim of the 
Muslim League,—by grouping the Provinces in the lines suggested by the Muslim 
League while the Centre was to have narrow and enumerated powers relating to 
three subjects only, viz., Foreign Affairs, Defence and communications. 


The scheme laid down by the Cabinet Mission was, however, recommendatory, and 
it was contemplated by the Mission that it would be adopted by agreement between 
the two major parties. A curious situation, however, arose after an election for 
forming the Constituent Assembly was held. The Muslim League joined this 
election and its candidates were returned. But a difference of opinion had in the 
meantime arisen between the Congress and the League regarding the interpretation 
of the Grouping clauses of the proposals of the Cabinet Mission. 


_ _ The British Government intervened at this stage, and explained to the leaders 
in London that they upheld the contention of the League as correct, and on the 
6th December, 1946, the British Government published the following statement :— 


‘Should a constitution come to be framed by the Constituent Assembly 
in which a large section of the Indian population had not been represented, His 
Majesty’s Government would not contemplate forcing such a constitution upon 
any unwilling part of the country.” 


For the first time thus, British Government acknowledged the possibility of 
two Constituent Assemblies and two States. The result was that on the gth Decem- 
ber, 1946, when the Constituent Assembly first met, the Muslim League members 
did not attend, and the Constituent Assembly began to function with the non- 
Muslim members. 


The Muslim League next urged for the dissolution of the Constituent Assembly 
of India on the ground that it was not fully representative of all sections of the people 
of India. On the other hand, the British Government, by their Statement of the 
goth February, 1947, declared— ‘ 

(a) that British rule in India would in any case end by June, 1948, after 
which the British would certainly transfer authority to Indian hands ; 

(b) that if a fully representative Constituent Assembly failed to work out a 
constitution in accordance with the proposals made by the Cabinet Delegation,— 


“ H. M. G. will have to consider to whom the powers of the Central Govern- 
ment in British India should be handed over, on the due date, whether as a whole 
to some form of Central Government for British India, or in some areas to the 
existing Provincial Governments, or in such other way as seem most reasonable 
and in the best interests of the Indian people.” 


The result was inevitable and the League did not consider it ory As ia 
this Assembly, and went on pressing for another Constituent Assembly for u 
India.” 


British Government next sent Lord Mount ; 
General, in place of Lord Wavell, in order to expedite the 
transfer of power, for which they had fixed a rigid time-limit. 


Lord Mountbatten brought the Congress and the Fa ee ee ie 
agreement that the two ‘ problem ’ provinces of the Punjab at Sahin ee 
partitioned so as to form absolute Hindu and Muslim mason c ' ae Mission 
Provinces. The League would then get its Pakistan whit ae a hile the 
had so ruthlessly denied it,—minus Assam, East Punjab and a din re sae 
Congress which was taken as the representative of the whole o eran push. 
lims, was given the rest of India, where the Muslims were in a . 


batten to India as the Governor- 
preparations for the 
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Parliament lost no time to draft the Indian Independence Bill upon the basis of the 
above agreement, and this Bill was passed and placed on the Statute Book, with 
amazing speed. It was to have effect from the 15th August, 1947, which was 
referred to in the Act as ‘ the appointed day ’. 


The most outstanding characteristic of the Indian Independence Act, 1947, 
was that while other Acts of Parliament relating to the governance of India (such 
as the Government of India Acts from 1858 down to 1935) sought to lay down 
a constitution for the administration of India by the legislative will of the British 
Parliament, this Act of 1947 did not lay down any such Constitution, It simply 
set up two independent Dominions,—India and Pakistan, by dividing the 
territory of British India, and gave unlimited powers to the Constituent Assembly 
of each Dominion to frame and adopt any Constitution and to supersede the Indian 
Independence Act without any further legislation on the part of the British Parlia- 
ment. It also directed that the Constituent Assembly which had its first sitting 
on the gth December, 1946, was to be the Constituent Assembly of ‘ India’, while 
Pakistan would set up a fresh Constituent Assembly for herself. 


So, the Constituent Assembly which had first sat on the gth December, 1946, 
re-assembled after the midnight of the 14th August, 1947, as the sovereign Consti- 
tuent Assembly for India. Of its achievements prior to that date, we should men- 
tion the introduction on the 13th December, 1946, and the adoption on the 22nd 
January, 1947, of the historic Objectives Resolution of Pandit Nehru, which is 
worth reproduction : ; 


‘* This Constituent Assembly declares its firm and solemn resolve to proclaim India as an 
Independent Sovereign Republic and to draw up for her future governance a Constitution ; 

(2) Wneretn the territories that now comprise British India, the territories that now form’ 
the Indian States, and such other parts of India as are outside British India and the States as well 


as such other territories as are willing to be constituted into the Independent Sovereign India shall 
be a Union of them all; and 


(3) Wxerein the said territories, whether with their present boundaries or with such others». 
as may be determined by the Constitutent Assembly and thereafter according to the law of the consti- 
tution, shall possess and retain the status of autonomous units, together with residuary powers, and’ 
exercise all powers and functions of Government and administration, save and except such powers 
and functions as are vested in or.assigned to the Union, or as are inherent or implied in the Union or 
resulting therefrom ; and 


(4) Wueretn all power and authority of the Sovereign Independent India, its constituent 


parts and organs of Government, are derived from the people ; and 
__ (5) Wserzin shall be guaranteed and secured to all the people of India justice, social S 
nomic and political ; equality of status of opportunity, and hefore the law ; fteedona of house, 


espresieny belief, faith, worship, vocation, association and action, subject to law and public morality ; 
an 


(6) Wuerein adequate safeguards shall be ided fe inoriti y ” tribal 
areas, and depressed and other backward classes . and ee nes packard ands tial 


: (7) Wueresy shall be maintained the integrity of the territory of the Republic and i verei| 
rights on land, sea and air according to justice and the law of civilised nations Sand oe 


.,,.__ (8) this ancient land attain its rightful and honoured pla in tk Id i 
willing contribution to the promotion of world Peace and the welfare of ‘mankind see eel ane 


., rhe Constituent Assembly next considered the salien: inci 
the proposed Constitution as outlined by various Contnatiers of ia 
bly, such as the Union Constitution Committee, the Union -Powers Committee, 
the Provincial Constitution Committee, and thereafter appointed a Drafting 
pies on the e2gth August, 1947. The Drafting Committee eabsdicd 
the decisions of the Assembly with alternative and additional Proposals in the 
form of a ‘Draft Constitution’ which was published in February, 1948. One 
important departure of the Draft ‘from -the Objectives Resolution was that 
while the latter declared that the residuary powers under the Union of India would 
pind in the units, viz., the States, and the Union was to exercise only enumer- 
q d powers,—the Draft, in pursuance of the recommendations of the 
nion Powers Committee, proposed that the residuary powers should reside in 
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the Union (except as regards the Indian States). The original idea of autonomy 
of the States was substituted by that of a strong Centre, owing to the change in 
the situation that had been caused by the partition of the country and the creation 
of a foreign State within the very compound of India. 


The Draft was presented to the Constituent Assembly on the 4th of November, 
1948, and after a brief general discussion (which may be called the first reading 
of the Constitution), there commenced a second reading or a consideration of the 
clauses of the Draft, which commenced on the 15th November, 1948, and termi- 
nated on the 17th October, 1949. 


The Constituent Assembly again sat on the 14th November, 1949, for the 
third reading which was finished on the 26th November, 1949, on which date 
the Constitution received the signature of the President of the Assembly and was 
declared as passed. 


Sources OF THE CONSTITUTION. 


The above historical survey makes it clear that our Constitution is not the 
product of any agreement between the component units, nor the result of any 
revolution; it is the deliberate and cool-headed product of a group of eminent 
men assembled in the Constituent Assembly who prepared a Draft after ‘ ransacking 
all the known constitutions of the world.’ They had the experience of the Govern- 
ment of India Act, 1935, and almost 75 per cent. of the Constitution, therefore, 
owes its origin to that Act, subject, of course, to modifications in the light of experi- 
ence. The ideological portion, namely, the Fundamental Rights, is inspired by the 
Constitution of the United States, coloured by the provisions of later Constitutions, 
such as that of Eire. The federal form, as the framers themselves explain, is 
shaped mostly in the light of the Canadian Constitution Act, though at places, 
there are Australian touches as well. The principies of responsible government, 
on the cther hand, have been borrowed from British system. The Constitution, 
therefore, is a unique document drawn from many sources,’ and the interpretation 
given by foreign Courts upon the borrowed provisions will accordingly be admissible 
in interpreting many of the provisions of our Constitution,—subject to modifications, 
as may be necessary.? ‘ 


CoMMENCEMENT OF THE CONSTITUTION. ° 


See under article 394, post. The bulk of the Constitution came, into one 
on the 26th January, 1950, which day is referred to in the Constitution as | ¢ 
commencement of the Constitution.’ 15 articles of a provisional and transitio! 
nature were, however, given effect to, immediately on the passing of the Constitu- 
tion, i.e, 26th November, 1949. These 15 articles are enumerated in Art. 394- 


RULES FOR INTERPRETATION.* 


INTERPRETATION AND CoNnsTRUCTION. 


i i ion’ used as 
In a loose sense, the terms ‘ interpretation’ and ‘construction "are 


identical, referring to— 


3 : . b 
“the process by which the Courts seek to ascertain the meaning of the Legislature throug 
the medium of the authoritative forms in which it is exp’ . 


Constitutional writers, however, draw a distincti 


ee 


i indi ree. . 
vi ioe es fees Dey Te indice this subject, generally, see my article 
» pages 3 y 


(2) In this Commentary, the parallel or 01 eS a Constitution’ in (1950) 
isions of ‘Other Constitutions’ avrg pp: 2-36 (Jour.). a 
ered poured under each article, to (4) Salmond 's Jurisprudence, 1948, P 69 


on between the two. 
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Thus, Cooley, says— 


“Interpretation differs from construction in that the former is the art of finding out the true 
sense of any form of words. Construction, on the other hand, is the drawing of conclusions respecting 
subjects that lie beyond the direct expression of the text ; conclusions which are in the spirit, though 
not within the letter of the law. ”? 


Thus, in short, interpretation means the ascertainment of the true meaning 
of that which is expressed by the words used ; while construction means the ascer- 
tainment of what the framers intended to express and the application of the 
text to subjects lying beyond the direct expressions of that text,—which the framers 
would have dealt with had they been gifted with the power of foresight. 


GENERAL AND PartTicuLAR Ruies FOR INTERPRETATION. 


There are certain general rules which are guides for the interpretation of all 
statutes, or rather all written documents (whether they are Acts of the Legislature 
or the acts of parties) ; for, the object of interpretation in all cases is the same, 
viz., the ascertainment of the intention sought to be expressed. 


It would therefore, be usefil tc review, in brief, the general rules of interpreta- 


tion of ordinary statutes, which would be applicable in the interpretation of the 
Constitution as well. 


On the other hand, there are some special rules for the interpretation ofa Cons- 
titution, by reason of its special nature as being the fundamental law, just as there 
are some special rules for interpreting laws having a particular object such as 


fiscal, penal, emergency, laws and the like, which would not be applicable to other 
statutes. 


Let us, therefore, first discuss the general rules of interpretation which 
are applicable to a Constitution in common, with other Statutes, ‘and then take up 
the particular rules relating to the Constitution. 


(A) GENERAL RULES OF INTERPRETATION. 
1, THe RULE OF EXPRESSED INTENTION. 


The fundamental rule of interpretation of all enactments to which all other 


rules are subordinate is that “ they should be construed i i 
: t according t 
the parliament which passed the law.‘ ee 


For the purpose of interpretation, howe 1 ; ‘i i 
; 5 ver, ‘intent’ or ‘ intention’ does not 
a we the Legislature meant to say, but what the meaning of the words em- 
ployed by the Legislature is. In other words, Courts have to find out the expressed 


intention of the Legislature, from the words f i i 
eee § of the enactment itself. It is not at 


“‘a speculative opinion ’as to what the Legi lat 
been an omission to enactit. Ina Court of law os way ine the: cs hee cat, ease Fs h there has 
or not to be done can only be legitimately ascertain Se eee unten 


in express words or by reasonable and necessary fapbenes which it has chosen to enact either 


eee 


1) Cooley, Constitutional Limitations ii 
IL P70. tion, p. 45. Newell v. P, 
SS See oma SB Metta te 
. ae » te i ‘ ix 
tease Powe’, Wynes, Legislative and Execu- tion, p. 1 meerpreration of Statutes, gth Edi- 


(3) Kerr, Law of the Australian Constitu- (5) Salomon v. Saloman, (1897) A. C. 22 (38). 
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In other words,— 


“When the meaning of words is plain, it is not the duty of Courts to busy 
themselves with supposed intentions”! 

The above rule has been followed in interpreting the American Constitution? 
as well as the Dominion Constitutions’. Thus, observed the Privy Council,— 

In the interpretation of a completely self-governing Constitution, founded upon a written 
organic instrument such as the British North America Act, and the Constitution of the Commonwealth 
of Australia, if the text is explicit, it is conclusive alike in what it directs and what it forbids 3, 

So, a Constitution is to be interpreted in the same manner as any other statute, 
namely, by reference to its terms alone, and nothing is to be read into it on grounds 
of policy 4; expediency or political exigency ® ; motives of the framers or possibility 
of abuse of power ®, and the like. 

Thus, in determining the validity of the Income-tax (War-Time Arrangements) 
Act of 1942, the Australian High Court observed that once they were satisfied 
that the legislation was within the powers of the Commonwealth Parliament, they 
had nothing to do with the wisdom or expediency of the legislation : 

“The controversy before the Court is a legal controversy ... . . - The Court is not autho- 
rized to consider whether the Acts are fair and just as between States—whether some States are being 
forced, by a political combination against them, to pay an undue share of Commonwealth expenditure 
or to provide money which other States ought fairly to provide. These are arguments to be used 
in Parliament and before the people. They raise questions of policy which it is not for the Court 
to determine or even to consider "7. 


From the above primary rule, several sub-rules follow : 


1. If the words of the enactment are themselves precise and unambiguous, 
no more is necessary than to expound those words in their natural and ordinary sense.® 


Thus, in interpreting the word ‘resident’ in section 75 (iv) of the Australian 
Constitution Act, the majority of the Australian High Court followed the literal 
and popular meariing of the word and held that it meant only natural persons and 
did not include a body corporate®. The majority assumed that by ‘plain’ and 
‘natural’ meaning is meant the literal and popular, as opposed to a figurative or 
technical meaning. ® 


Hence, when a word is capable. of being construed cither in a popular sense 
or as a word of art, it is for those who assert that it is used in a technical sense, to 
establish that fact.?® 

If, on the other hand, the words have acquired a. technical meaning 
either -by usage or judicial decisions, they should in the first instance to be taken 
as used by the Legislature in that technical sense."? 


i i : judicial i i he subse- 
“ Where a word of doubtful meaning has received a clear judicial interpretation, t 
quent statute which incorporates the same word or the same phrase in a similar context, igus be consist 
so that the word or phrase is interpreted according to the meaning that has previously bee! 8) 
to it” }?, > ; 
So, when technical terms are employed in a Constitution, they bird Ney 
that meaning which they had at the time the instrument was framed and adopted, 





(1) Pakala Narayana v. Emperor, AAR. 1939 
P.C. 47 (51). At. Sead 

(2) Cooley, Constitutional Limitations. p. 124. 

(3) Attorney-General for Ontario v. Attorney- 
General for Canada, (1912) A.C. 571 (583). . 

(4) Vacher and Sons v. London Society of Composi- 
tors, (1913) A.C. 107 (118). . ; 

(5) nticaiaied Society of Engineers v. Adelaide 
Steamship Company, (1920) C.L.R. 129 (142). 

(6) Bank of Toronto, (1887) 12 A.C. 575 (586). 

(7) South Australia v. Commonwealth, (1942) 65 
C.L.R. 373 (408). : : 

(8) Sussex Peerage Case, (1844) 65 R. R. aur: 
Maxwell, p. 1. 


1 Life Assurance Society v. Howe, (1922) 
shOLR. 99 affirmed in Cox v. Journeaux (1934) 
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4 . 296 (300). 
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berdeen Steam Company, (1933) 


Khodaija, (1949) 4 D.-L.R. 
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e.g., technical terms of English law.* Such words, e.g., in our Constitution are— 
rs : , 

‘territory,’ ‘ property,’ ‘domicile,’ ‘ libel,” ‘ slander,’ ‘ habeas corpus,’ ‘ mandamus, 

‘pardon,’ ‘ reprieve,’ and so on. 


Again, if the context plainly shows that the words or phrases are being used 
in a special sense, the literal meaning of the words should be qualified in that sense. ? 


“In all cases, the object is to sce what is the intention expressed by the words used. But» 
from the imperfections of language, it is impossible to know that intention without enquiring further 
and seeing what the circumstances were with reference to which the words were used, and what was 
the object, appearing from those circumstances, which the person using them had in view ; for the 
meaning of words varies according to the circumstances with respect to which they were used ".? 


Thus, in an Australian case‘ it was held that though the literal meaning of the 
word ‘square’ is perfectly clear, meaning a rectangular quadrilateral, yet when 
the word is used in an electoral law to describe the shape of the ballot paper, 
an elector cannot be disenfranchised because the printer of the ballot paper has 
failed to print an accurate geometrical square. 


“But when the words of a statute are clear and unambiguous, and they are not unfamiliar 
or uncommon words as may be aptly described as ‘ terms of art’ itis unnecessary to travel beyond 
the Act for the purpose of construing them ”’5. 


Thus, the Federal Court refused to interpret item 42 of List II, of the Govern- 
ment of India Act, 1935, #.e., “ taxes on lands and buildings, hearths and windows” 
as meaning a consumption tax payable by the occupier (and not the owner) on the 
ground that a tax on buildings is so understood in British legislative practice.§ 
It is to be noted that entry 49 of List II of the new Constitution (Schedule VII) 


also relates to “‘ taxes on lands and buildings ” and is to be interpreted as in the 
above case.§ 


2. Phrases and sentences are to be construed according to rules of grammar®, 
and according to their ‘simple ’ and ‘ literal’ meaning.” 


To the above rule, however, there are a number of exceptions : : 


_(a) When the grammatical and literal construction would lead to some 
absurdity, repugnance or inconsistency with the rest of the instrument, the grammatical 


and ordinary sense of the words may be modified to avoid that difficulty, but no 
farther®, : 


But even in such a case, in order to depart from the literal construction, the 
absurdity or repugnance must be such as manifested itself to the mind of the law- 
maker, and not such as may appear to the Court.® The absurdity may be manifest: 


(2) from the section or clause itself; or (6) from th i 
€ | e fact of its r 
other provision of the same statute.1° MBean Tae 


_ () If the language of an enactment is ambi 
meanings, one of which is consonant with justice and go 
lead to extravagant results, a Court of law would a 
latter, even though the latter may correspond more 
of the words employed!!, Similarly, when two co 
may adopt the more reasonable of the two.12 


SS 


o Cf. Willoughby, Constitutional Law, I, (7), Caledonian Ry. v. North British Ry., (1881) 
(2) Altrincham E. S. Lid. v. Sal il ata : 
(198) 154 LT. 379 (HL). fale Urban Council, (8) Grey v. Pearson, (1857) 6 H.L.C. 61 (106). 


79. (9) Cox v. Hakes, (1890) A. 
as Weir Commissioners v. Adamson, (1877) 2 (10) Nuth v. Tamplin. Genie Gp rl. 


guous and susceptible of two 
od sense, while the other would 
dopt the former and reject the 
closely with the literal meaning 
nstructions are open, the Court 


p- 


763, 


® Chanter v. Blackwood, 1 C.L.R. 39. “ey Altrincham E. S., Lid ei 
ah oem v. East Punjab, (1949) 12 F.L.J. 3 (938) 54 LT. 379 GEL), v. Sale Urban Council, 


(6) Maxwell, gth Ed., p. 3. guiness of Rothes v._ Kircaldy Waterworks, 


(1882) 7 A.C. 694 (702) (H.L.), 
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In other words, when alternative constructions are open, the Court will adopt 
that construction by which the intention of the Legislature will be better effectuated! 
or which will be consistent with the smooth working of the system which the statute 
purports to be regulating and that alternative is to be rejected which will introduce 
uncertainty, friction or confusion into the working of the system? 


Applied to a’ Constitution, the rule means that in case of an ambiguity, that 
construction will be adopted which is in harmony with the ‘ general scheme’ of 
the Constitution’, and for this recourse may be had to the history of the Consti- 
tution‘, 


“‘ The words of a statute are to be construed so as to ascertain the mind of the Legislature 
from the natural and grammatical meaning of the words which it had used, and in so construing 
them, the existing state of the law, the mischiefs to be remedied and the defects to be amended, may legiti- 
mately be looked at together with the general scheme of the Act. ’’S 


.So, where through imperfections of human language there are any doubts 
respecting the extent and scope of any power conferred by the Constitution, the 
objects for which such power were bestowed are to be considered in the interpreta- 
tion of the Constitution. ® 


On the other hand, the Cour: cannot supply suppressed omissions (or casus 
omissus) of the Legislature, for that would be making laws. The general rule is 
“not to import into statutes words which are not to be found there ”’.” 


“We cannot aid the Legislature’s defective phrasing of an Act, we cannot add and amend, 


and, by construction, make up deficiencies, which are left there ”’.® 


The words of a statute should never be added to or substracted, without almost 
a necessity.® 


But where the alternative lies between either supplying by implication words 
‘which appear to have been accidentally omitted’, or adopting a construction 
which deprives certain existing words of all meaning, it is permissible to supply the 
words.1® Again, where a statute is passed for the purpose of enabling something 
to be done, but omits to mention in terms some detail which is of great importance 
to the proper and effectual performance of. the work which the statute has in con- 
templation, the Courts are at liberty to infer that the statute by implication 
empowers the detail to be carried out.‘ In short,— 
atute is clear it should be 


It may be necessary to a 
: or the absolute 


“ It is a very serious matter to hold that when the main object of a st 


i i i law. 
reduced to a nullity, by the draftsman’s unskilfulness or ignorance of . 
Court of justice to come to such a conclusion, but nothing can justify it except necessity, 


intractability of the language used ”.1# 


When the language is plain and admits of one meaning only, a aNae 
and that meaning alonc, must be given to it, however absurd?%, harsh, unjust, 


ee ol st we en ee ee ee 
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arbitrary or inconvenient the consequences may be?. The reason is plain, vids, 
that in interpreting a statute the Court cannot assume the function of the legislator 
and so it is not the province of a Court to scan the wisdom or reasonableness* of 


the policy behind a statute‘. 
II. -A STATUTE MUST BE READ AS A WHOLE. 


The meaning of the words of a statute-and the intention of the Legislature 
in enacting them can be properly understood only by a consideration of the whole 
instrument and every part of it.> 

“ Every clause of a statute should be construed with reference to the context and other clauses 
of the Act, so as, as far as possible to make a consistent enactment of the whole statute......... we 

A Constitution, likewise, must be read as a whole. The whole Constitution is 
to be examined, with a view to determining the intention of each part, and the 
construction must be uniform. A Constitution does not mean one thing at one 
time and another subsequently.” 

“‘ The Constitution is a logical whole, each provision of which is an integral part thereof, and 
itis, therefore, logically proper and indeed imperative, to construe one partin the light of the provision 
of the other parts. ’’® . 

Thus, “ when the text is ambiguous, as for example, when the words establish- 
ing two mutually exclusive jurisdictions (i.e., regarding distribution of powers) are 
wide enough to bring a “particular power” within either, recourse must be had 
to the context and the scheme of the Act ”’.® 


From the above rule follow several sub-rules : 


(i) A statute ought to be so interpreted that, if it can be prevented, no clause, 
sentence or word shall be superfluous, void or insignificant. A construction 
which will leave without effect any part of the language of a statute will be rejected, 
unless justified on similar grounds. 1° 


So, effect must be given to every clause of the Constitution. !} 


An exception to the above sub-rule is that if there is any word or phrasé to which 
no sensible meaning may possible be given, it must be rejected as a mere surplusage, 12 


_ In such cases, the Court acts on the maxim “ ut res magis valeat quam pereat”’, 
4e., a statute should be construed in a manner that will give it validity rather than 
invalidity and the Court starts with a presumption against absurdity or nullity. 


(ii) When the same words or phrases are used in different parts of the same 
statute, they would ordinarily receive the same meaning, unless the context or the 
object requires otherwise.1? So, if the meaning of a word cannot be ascertained 


from the section itself, other sections may be looked into to fix the sense in which 
the word is there.14 


é But the general presumption would give way when there is sufficient reason 
from the context to construe the same word in a sense different from that which 
it bears in another part of the act.15 
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In other words, the same words may convey a different intention of the 
Legislature in different circumstances, according to the context. A most conspi- 


cuous example of this is to be found in the use of the word ‘ State ’ in the Indian Con- 
stitution : 


(a) Mostly, it refers to the Units of the Indian Union. (e.g., in Parts I, XI). 
(6) In Parts III and IV it is given an extended meaning, practically meaning 
any political or administrative authority as opposed to the citizen who is given 
the rights included in these Parts (cf. Art. i2) the words ‘unless the context 
otherwise requires’ (in Art. 12) however, reserve that the word ‘State’ may 
have a different meaning in some provisions of these Parts. Thus, ‘a State’ in 


Article 34 refers to a Unit of the Union and not to servants of any local 
authority. 


_ (c) The word ‘State’ is also used in the ordinary political meaning as 
referring to an independent political community, e.g., the words ‘foreign State’ 
in Article 18 (2) or Article g, as defined by Article 367 (3). 


(iii) When analogous words are used, each may be presumed to be susceptible 
of a separate and distinct meaning, for the Legislature. is not supposed to use 
words without a meaning. A difference of phraseology is not therefore to be 
considered as accidental?. A change of language suggests a change of intention.® 

(iv) When a general intention is expressed and also a particular intention which 
is incompatible with the general one, the particular intention is considered an excep- 
tion to the general one, even when the general intention is expressed in a negative 
language. Hence, general provisions in a statute are not to be taken as controlling 
or repealing the special provisions : the latter are to be treated as exceptions. * 


The limitations to the rule should also be noted carefully : 


(a) The provisions of one section cannot be used to defeat those of another 
unless it is impossible to effect reconciliation between them. > 


(6) When the words of a section themselves carry a clear meaning,— 


*‘no rule of construction can require that. . 2... it shall be ncessary to introduce another 
part of the statute which speaks with less perspecuity and of which the words may be capable of 
such construction as by possibility to diminish the efficacy of the provisions of the Act”’.® 


AIDS TO CONSTRUCTION. 


Every statute seeks to explain its own meaning by its different contents, and 
the duty of the Court is to find out the meaning of any particular section or clause 
with reference to these internal aids, apart from the rules of interpretation so far 
discussed. Such internal aids, for example, are supplied by the Title, the Preamble, 
Headings, Interpretation Clauses and the like. 


Apart from these aids supplied by the statute itself, it is aiso permissible, in 
particular circumstances and within limits, to take external evidence in order to ascertain 
the intention of the Legislature. 

The limits within which these internal and external aids may be applied should 
therefore be carefully borne in’ mind. 


(a) INTERNAL Arps. 


Title.—The title is nowadays regarded as a part of the Act anit and it are 
mate to use it for the purpose of interpreting the Act as a whole and ascerta ig 


sian ce St. Tramways v. Torbain, 3 A.C. oa aie. Khan v. Swami Dayal, (1g21) 28 C. 


; ; P.C.). 
(8), Aerie v. Hades Lebes, (A888) 8 AN. WS 1) areland, 1H. &. Be 448 


Of. 
(3) Maxwell, oth Ed., page, 324. (00). 
(4) Taylor v. Corporation of Oldham, (1876) 4 } 
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its scope.? Of course, the title is to be used in aid of interpretation only where 
the words of an enacting section is not clear ; and not to control the express pro- 
visions of the Act.* 


The title of our Constitution being very simple, v/z., ‘Constitution of India,’ 
(Art. 393) its use in interpreting the Constitution will not be much called for, exe 
cept for indicating that the Constitution will govern all the territory that will for 
the time being be included in ‘ India’ as defined in Art. 1 of the Constitution. 


Preamble,—This is being separately dealt with, under the Preamble of the Consti- 
tution (see post). 


Headings.—Headings and sub-headings prefixed to sections or groups of 
sections indicate the general object of the provisions immcdiatcly following.* ‘Phus, 
the Chapter on the Fundamental Rights of our Constitution is clivided under 
several headings, such as, General, Rights of Equality, Rights relating to Religion, 
Cultural and Educational Rights, Right to constitutional Remedies. In_ the 
matter of interpretation, headings and sub-headings are weated as similar to 
Preambles.4 That is to say, they may be usefully referred to, to determipe the 
sense of any doubtful expression ranged under a particular heading.’ But they 
cannot be used to give a different effect to clear words in the section, where there 
is no doubt as to the ordinary meaning of the werds.® 


Marginal Notes.—Contrary to the Preamble and headings,—marginal notes 
to the sections or articles are not regarded as parts of the statute and cannot, therefore, 
be referred to for the purpose of construing the enacting clauses.¢ The contrary 
decisions in India? are not good law. 


_Punctuation.—Similarly, punctuation marks cannot control the meaning of a 
section, They are regarded as no part of the enactment. ‘‘ In an Act of Parliament 
there is no such thing as brackets any more than there are such things as stops.” 8 


In construing the Constitution, therefore, the Court is to read it without the commas 
and other punctuation marks inserted in the print. ® 


_ Provisos—The proper function of a Proviso is to except and deal with a case 
which would otherwise fail within the general language of the main enactment, 
and its effect is confined to that case. The proviso leaves the generality of the 


substantive enactment in the section unqualified except in so far as it concerns the 
Particular subjects to which the Proviso relates.1° 


Of course, a section must be read as a w 


die eset hole, each portion throwing light on 


But when the language of the main enactment is clear and 
proviso can have no repurcussion on the interpretation of the ma 
. as to exclude from it by implication what clearly falls within its express terms.!9-12 
nie dle ogden used for guidance in the selection of one or other of (wo possible 

nstructions of the main section but not as an enacting provision in itself modifying 


the clear effect of the main section. ve! tho} uch u: proviso 
even if without suck latter use the pri Ss 
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unambiguous, a 
in enactment, 
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Similarly, unless of necessity, a Proviso is never construed as enlarging the 
scope of the enacting words.1_ Thus, if the language of the enacting part does not 
contain the provisions which are said to occur in it, those provisions cannot be 
derived by implication from a proviso.? 


On the other hand, where the Proviso is directly repugnant to the enacting clause’ 
the Proviso shall stand and be a repeal of the enacting part, as it speaks of the last 
intention of the maker.* Again, the natural presumption is fhat, but for the 
Proviso, the enacting part would have included the subject-matter of the Proviso.‘ 
For the same reason, an exception contained in the proviso must be assumed to be 
necessary unless it appears from the language employed.® 


The scope of the Proviso itself must be determined with reference to the context, 
t.e., the main enactment which it seeks to limit or define.® 


Interpretation Clause—The Constitution, like other statutes, includes an Inter- 
pretation clause, defining certain terms, such as ‘ agricultural income,’ ‘ corporation 
tax,’ ‘ existing law,’ ‘ taxation,’ ‘ foreign State,’ and the like (Article 366). 


The object of the interpretation clause, however, is not to take away the ordinary 
meaning of a word. It simply declares what may be included within the meaning 
of the term when the circumstances require that it should bear that meaning or 
have that ambit.” 

“An interpretation clause is not meant to prevent the word receiving its ordinary, popular 
and natural sense whenever that would be properly applicable, but to enable the word as used in the 
Act, when there is nothing in the context or the subject-matter to the contrary, to be applied to some 
things to which it would not ordinarily be applicable ’’.* 

This is made clear in the Interpretation clause of our Constitution (Art. 366) 
by the use of the words “ unless the context otherwise requires.’ These mean that 
words take colour from the context and need not have the same meaning in every 
article or clause.® 


Again, a definition clause ought not to be construed as cutting down or modifying 
the main enacting section unless it contains clear language to that effect. 


Schedules.—The Constitution of India, following the Government of India Act, 
1935, contains a number (8) of Schedules. Schedules are as much a part of ae 
statute as any other part.!1 Usually, however, schedules contain only matters. . 
form or examples as to the manner in which the enacting portion 1s to be carrie 
out in practice. Hence, the rule as to such schedules is that if there is any conflict 
between the enacting part and the Schedules, the former shall prevail. 1* 


But most of the Schedules of the Indian Constitution deal with ch eany as 
provisions, ¢.g., as to the administration of Scheduled Areas and Tribal Areas (5th 
and 6th Schedules) and it may be expected that these provisions will be regar 
to be as important as the enacting portion of the Constitution. 


(6) EXTERNAL AIDs. 


When the words’ of a statute are plain and unambiguous, 
the Legislature is to be ascertained from the language of the _ 
external evidence is admissible to construe the meaning of t 


the intention of 
tute itself and no 
ose words. But 


ae ee of Deeds and Sta- An ee Goharasion of Deeds and Sta- 
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i i ible of various meanings or shades of 
language is ambiguous or susceptib! 3 I : 
sina aon mc ee may be referred to, in order to gather the ene 
of the Pes lanie, such as the historical setting behind the enactment, its own parlia- 
mentary history and so on. 


istori i i f ambiguity in the meaning of words, 
Historical setting —Thus, in the case o! f ds, 
the circumstances which led ‘to the passing of the statute or the surrounding a 
cumstances in which it was passed, may be looked into to see what the object o 
the Legislature was, and what the words used relate to}. 


Thus, in interpreting the Slave Clause (Art. IV, section 2 (3)] of the United 
States Constitution, the Supreme Court resorted to the history of the times in order 
to decide between two possible constructions?. 


Similarly, in interpreting sections gt-g2 of the Br. North America Act, the 
Judicial Committee observed : 


i i lowed to dim or wh ittle 
“ The process of interpretation as the years go on ought not bo be al im wl 
down the ravistans of the original contract upon which the federation was founded, nor is it legitimate 
that any judicial construction of the provisions of sections gt, 92 should impose a new and different 
contract upon the federating bodies "’. 


Parliamentary history of the enactment.—What is to be interpreted by the Court 
is the statute as it has been finally passed by the Legislature and placed on the 
Statute Book. Hence, debates in the Legislature, reports of Committees of the 
Legislature‘, or Statements of Objects and Reasons annexed to a Bill may not be 
referred to in construing this Act.5 No statment made on the introduction of the 
measure or of the framers of the Act can be looked at as affording a guide as to 
the meaning of the words actually used in the Statute® unless, of course, the 
statute itself refers to some external material.? So debates in the Constituent 


Assembly would not ordinarily be admissible in the interpretation of the Constitu- 
tion’, 


Thus, where a particular construction is raised by the express words of the 
Constitution or by necessary implication, such construction cannot be rejected 
on the ground that a provision to the same effect was discarded by the Constituent 
Assembly which passed the Constitution. A most crucial illustration of the above 
is offered by the celebrated case of McCulloch v. Maryland.® The Constitution 
of the United States did not expressly include the power to establish corporations 
in the list of powers given to Congress. On the other hand, such a power had been 


included in the Draft but was rejected by the National Convention, Nevertheless, 
the Supreme Court held that there was nothing in the Constitution to exclude 
“incidental or implied’ powers. If the end be legitimate and within the scope 


_—_— se 
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the Constitution is a matter 
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that in interpreting the phraseology used in 
the Government of India Act, 1935, 1t was not 

rmissible to refer to the language used in the 

ite Paper or the J.P.C. Report, is more 
founded on authority than the opinion of Gwyer, 
G.J. and Jayakar, J. [at p.g (ibid.)], if the 
latter suggests anything to the contrary. The 
ground upon which the Hon’ble Chief ‘Justice held 
that the above constitutional documents could be 
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of the Constitution, all the means which are appropriate, and are plainly adapted . 
to that end, and which are not prohibited, may constitutionally be employed 
to carry it into effect. 


But, as in the case of all external evidence, debates in the Constituent Assembly 
as well as other historical facts that led to the adoption of any particular provision 
may be admissible where there is a latent ambiguity in the terms used in the Consti- 
tution.! 


Previous legislation.—Previous statutes are usually not admissible in interpreting 
an enactment, unless where the previous statute is in pari materia when they refer 
to the same subject-matter.? 


Constitutions do not, in general, arise without some pre-existing legal or, 
constitutional foundation which must necessarily affect the framers in their creation.? 
Hence, a reference to the pre-existing system is permissible when a term is ambiguous 
but was used in the pre-existing law. 


Thus, in determining whether the word ‘ person’ in the British North America 

Act included the female sex, the Judicial Committee referred to previous statutes 
of Parliament with these observations : 

“In coming to a determination of a particular word in a particular Act of Parliament, _ it is 


permissible to consider two points—(i) The external evidence derived from the extraneous circum- 
stances such as previous legislation and decided case. (ii) The internal evidence derived from the Act 


itself *.4 

Similarly, in determining the scope of the Dominion Parliament of Canada 
to legislate in respect of ‘ bankruptcy and insolvency’ [S, 91 (21) of the British 
North America Act], the Privy Council considered it relevant to refer to the usual 
contents of bankruptcy statutes in England.* aii 


Similarly, in the interpretation of the Government of India Act, 1935, a reference 
to the legislative practice in England and India at the time when the Act was 
passed, has been held to be permissible.® 


Thus, in the C. P. and Berar Taxation Case,® the Federal Court held that in 
interpreting the language of the Government of India Act, 1935, the Court was 
entitled to refer to the previous practice of the Indian Legislature, for— 


in mind, unless the 


7 i " S to h Indian legislative practice 
“ Parliament must surely be presumed to have Indian legis p aed oo be imerprcied. 


context otherwise clearly requires, not to have conferred a legislative power inten 
in a sense not understood by those to whom the Act was to apply. ”’* 


Similarly, in Ralli Ram v. Province of East Punjab ‘, it was held that a ‘ tax on, 
lands and buildings’ in List II of the Act should be interpreted to nee. ia 
upon the owner of such lands and buildings, because in municipal areas in India 
such a tax on owners had been well-recognised for many years before the passing 


of the Government of India Act, 1935. 2 


7 : : ‘ence 
The pages of this Commentary will show, at which different places, a bi of 
to the Government of India Act will be permissible to interpret the pro 
this Constitution. 


ria but also judicial 


Previous decisions—Not only preceding statutes in part mat which 


ie 2 sit 
decisions thereon are useful in interpreting the words of a later stat 
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incorporates the very same words which have received a particular meaning in 
the Courts. ; 

“When a particular form of legislative enactment, which has received authoritative interpre- 
tation, whether by judicial decision or by a long course of practice, is adopted in the framing of a later 
statute it is a sound rule of construction to hold that the words so adopted were intended by the Legis- 
lature to bear the meaning which has been put upon them,””! 

Great care must, however, be taken to consider each decision in the light of 
the circumstances of the case in view of which it was pronounced.” 

Again, though— 

Feed Oe resort must be had to the pre-existing law in all instances where the Code contains 
provisions of doubtful import or uses language which had previously acquired a technical meaning, 
appeal to earlier law and decisions for the purpose of interpreting a statutory Code can only be justified 
upon some special ground.’ ** 

The present rule will be of particular application in the interpretation of the 
Constitution of India, inasmuch as much of its contents have been adopted from 
the Government of India Act, 1935, and in many clauses the provisions of that Act 
have been reproduced in toto. So, unless thereis anything in the context to indicate 
that the framers of the Constitution sought to depart from or improve upon the 
result arrived at by judicial decision under the Act of 1935, the same interpretation 
should be given to the words of the Constitution. 


An example will make this ciear. 


Thus, in distributing the legislative powers between the Federation and the 
Provinces, the Act of 1935 used the expression ‘ with respect to’ and the 
same wards have been used also in the Constitution and for the same purpose, 
Hence, the interpreta-ion which this expression received under that Act, viz., that it 
refers to any matter which is ‘directly and substantially ’ related to or connected 
with the several entries,4 and the doctrine of ‘ pith and substance’ applied 
to it,® will be applicable also in interpreting the distribution of legislative powers 
between the Union and the States under the. Constitution. 


__,Dictionaries—The generai rule is that in the absence of any judicial guidance 
dictionaries may be consulted, to find out the ordinary sense “of a word.® But 
if there is any previous judicial interpreta:ion of the term which is of high 
authority, that would be a safer guide than a Dictionary definition, for the 
purpose of interpretation.’ Further, when the context in which a word is used gives 
a particular meaning to the word, the etymological or popular meaning of the 
word cannot be taken with reference to the Dictionary. ® 


__ Text-Books and Books of authority.—If the statute contains no interpretation clause 
of its own as regards a term, the opinion of well-known text-books may be taken 
in aid of construction ®; but the value of the opinion will depend upon the weicht 
of the authority of the writer.!° In particular, a book whose auther is living cannot 


be cited as an authority for the law i 
i ‘ propounded therein, th 7 
obtain assistance from it,11 : Sg eRee aie Cour sae: 
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The General Clauses Act.—Article 367 of the Constitution expressly provides 
that ‘unless the context otherwise requires’, the General Clauses Act, 1897, as 
adapted under Article 372, shall apply for the interpretation of this Constitution, 
Hence, for the meaning of such words of this Constitution as follows, the Court 
would be entitled to refer to the General Clauses Act and the case-law thereunder : 
“commencement ’, ‘ financial year’, ‘local authority’, ‘ Magistrate’, ‘month’ 
‘oath’, ‘person’, ‘rule’, ‘year’. ; ; 


(6) Spectat Ruves For ConsTITUTIONAL INTERPRETATION. 


We have already stated that though in general the rules for interpretating a 
Constitution are the same as those for interpretating general statutes, there are 
some special rules applicable only to the interpretation of Constitutions, and that 
is owing to the special character of a constitutional enactment. The very ordinary 
rules of interpretation applying to general statutes compel us to take into account 
the nature and scope of a constitutional enactment, viz., “that it is a 
mechanism under which laws are to be made and nota mere Act which declares. 
what the law is to be.! 


In the words of the Privy Council,? 


“There are statutes and statutes and the strict construction deemed proper in the case for example 
of a penal or taxing statute or one passed to regulate the affairs of an English parish, would often be 
subversive to Parliament’s real intention if applied to an Act passed to ensure the peace, order and 
good Government of a British Colony ".? 


The more important of these special rules may now be summarised : 
. . . s 

I. The Doctrine of Liberal Interpretation—It follows from the very nature of 
a constitutional enactment as explained above, that it is not to be interpreted in 
any narrow and pedantic sense. *° 

Thus, in giving a liberal interpretationtothe federal powers in the American 
Constitution, Chief Justice Marshall observed, 
“In considering the question, then, we must never forget, that it is a Constitution we are expound- 
4 
In interpreting the Canadian Constitution, similarly, the Privy Council observed: 


“In interpreting a constituent or organic statute, that construction most beneficial to the widest 
amplitude of its powers must be adopted ”.* 


ing 


In another case, their Lordships observed § : 


BS sanaterane If the text says nothing, then it is not to be presumed that the Constitution with- 
holds that power altogether. On the contrary, it is to be taken for granted that the power is bestow 

in some quarter, unless it is extraneous to the statute itself, or otherwise clearly repugnant to its sense. 
For whatever belongs to self-Government in Canada belongs either to the Dominion or to the Provinces 


within the limits of the British North America Act”’.¢ 

Similarly, in interpreting the Government of India Act, 1935, the Federal Court 
said that the strict rules of interpretation applicable to the interpretation of - 
charter of incorporation of a company or public body are not applicable to the 
interpretation of a Constitution Act.? 


it; but this does not 


““ A broad and liberal spirit should inspire those whose duty is to interpret sNterests of aby 


imply that they are free to stretch or pervert the language of the enactment in the 
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legal or constitutional theory or even for the purpose of supplying omission or correcting supposed 
m4 
errors. 


It is clear, therefore, that the doctrine of liberal interpretation does not mean 
that the Constitution can be interpreted in the light of any so-called ‘ spirit’ 
or theory of the Constitution or according to any principles of ‘ natural right, justice 
or liberty *, The question is not what may be supposed to have been intended, 
but what has been said.* 


In the United States, it has, indeed, been asserted in some cases*, that there were 
some limitations which are essential to every free government, and that statutes 
which transgressed these limitations would be declared to be void by the Courts, 
even though the legislation did not violate any of the limitations imposed by 
the Constitution either expressly or by necessary implication. But it has now 
been settled that the validity of any statute cannot be tested by the general spirit 
which is supposed to pervade the Constitution but is not expressed in words. 4 


In the words of the dissenting opinion of Clifford, J., in Loan Association v. 
Topeka5— 
. to concede it (viz., the power to nullify a statute as being opposed to the spirit of 


the Constitution) would be to make the Courts sovereign over both the Constitution and tho 
people and convert the government into a judicial despotism”. 


The doctrine of ‘liberal interpretation’ shall have a special application in 
interpreting the ambit’ of the various entries in the Legislative Lists included in 
Schedule VII of our Constitution. ‘In interpreting a Constitution Act, a wide 
meaning should be given to the words which confer on the Legislature the power 
to legislate on certain topics, and within the ambit of the words the most 
sovereign powers must be understood to be given to the Legislature ”®. 


The Legislative Lists of the Constitution being niodelled upon those of the 
Government of India Act, 1935, the observations made by the Federal Court 
in relation to the legislative entries of the Act of 1935, shall be equally applicable 
to the Constitution, except of course, where there has been a patent departure 
from that Act. As in the Act of 1935, the allocation of the subjects in the Lists 


is not by way of scientific definition, but by way of a mere ‘simplex enumeratio” of 
broad categories®, 


Thus, like the Act of 1935, the Constitution 


“seems to have been content to take a i i i 
by a word of broad and general import. In the enh re Seas: o taltorn 
ment’?, | Education *, “Water’®; ‘Agriculture 1°, the general word is amplified and explained 
by a number of examples and illustrations—some of which would probably on any construction have 
been held to fall under the more general word, while the inclusion of others might not be so obvious.’’* 

According to the doctrine of liberal interpretation, the ambit of a particular 
power of a Legislature has to be determined with reference to the ‘ purpose’ for 
which that power was conferred on that Legislature and the entry should receive 
such Interpretation as would best effectuate that purpose rather than restrict 
or defeat it. The scope of a power may thus change with circumstances, Though 
a change in the circumstances may not create a power which the Legislature never 
Possessed it may provide the occasion for the exercise of such power. 


_ The most striking application of the above principles is to be found i 
interpretation of the ‘ defence power’ of the national Leviastirs of ‘ sane 


(1) In re C. P. Motor Taxation Act, (1938) 2 


FLI.§ (is). ee - i Willoughby, Constitutional Law, Vol. I, p. 
fenrietia v. A.~G. of Canada, A.¥.R. 1 
PG. 120 (126). ve = 3 Ree P we pss: 


(3) Loan Association v. Topeka, (1875) 20 Wall. A.LR. 193g ROM PYM Sales Taxation Act, 
> 


555 Calder v. Bull, Chase, 7., (1798) 5 Dall E ist } ituti 
38a: Downes v. Bidwell, (1901) 182 vs aus. ‘8 Entry oi, Lae lt id, osaaton. 
(4) Cooley, Constitutional Law, p. 196 ; 9) Entry 17, List Ir, ibid. 
tutional Limitations, pp. 350-9. to) Entry 14, List If, ibid. 
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Thus, the Australian High Court has said}? : 


__ “In dealing with that constitutional power (defence), it must be remembered that though 
its meaning does not change, yet unlike some other powers its application depends upon facts, and 
as those facts change so may its actual operation as a power enabling the Legislature to make a parti- 
cular Jaw... 2... The existence and character of hostilities, or a threat of hostilities, against 
the Commonwealth are facts which will determine the extent of operation of the power. Whether 
it will suffice to authorise a given measure will depend upon the nature and dimensions of the conflict 
that calls it forth, upon the actual and apprehended dangers, exigencies and course of the war, and 
upon the matters that are incident thereto ”’. 


So, in another case, it said!2 ; 


“ Because war promotes abnormal conditions, abnormal means are required to cope with them, 
and this justifies Parliament of the Commonwealth under: the defence power enacting many laws 
in times of war which would be beyond its scope in times of peace... 2... A state of wary, there- 
fore, justifies legislation in the exercise of the defence power, which makes many inroads on personat 
freedom, and which places many restrictions on the use of property of an abnormal and temporary 
nature which would not be legitimate in times of peace. A law that called up the whole of the civil 
population between the ages of 18 and 60 for continuous military service. .... in times of peace 
would be so fantastic that it could not be said to be a real exercise of the defence power. The substance 
and furpose of such a law would be to organize the Commonwealth as a military state and not to take 
the necessary steps to prepare for war ; but it would be a valid exercise of the power to call up all 
or any citizens between these ages for continuous military service for the indefinite period of the war.” 


These observations are to be borne in mind while interpreting Entry 1 of 
List I of our Constitution. 


II. The Doctrine of Progressive Interpretation.—A tule of interpretation of 
ordinary statutes is that their terms must be construed in the light of the meaning 
which they bore at the time of the passing of the Statute. 14 


But since a Constitution, unlike other statutes, is intended to be permanent 
and is ‘to endure for ages’, the chief consideration in its construction should be 
present conditions, relations and requirements and when the language of the Constitu- 
tion will bear it, these should determine the interpretation!®: provided, of course, 
there is no express command or prohibition to the contrary?*. In fact, if the ordinary 
rule of contemporary meaning were given to a Constitution, it would be “to command. 
the race to halt in its progress ”#® and “to project oneself mentally backward 
through a period of transition!7”’. 


Though the terms of the ‘‘Constitution” do not undergo any change with time, 
and the nature of the grant of power must always remain the same, its extent and 
ambit may grow with the progress of civilisation so as to. include sult ew peat 
developments of particular matters as may arise from time to time. *° According 
to HW’ynes}8, the doctrine should better be styled as the doctrine of ‘generic interpreta~ 
tion ’ meaning that new developments of the same subject and new means of ee 
an unchanging power do arise from time to time and are capable of hare 
exercise by the appropriate organ to which the power was been committea™’. 


In some American cases!®, the ordinary rule had indeed been appher we re 
doctrine of progressive interpretation has later come to be see agewg hark 
interpretation of the American Constitution. It has been explained tha’ a geal 
does not mean that new conditions shall justify the exercise of a por Maa hak 
or to create limitations not imposed by the Constitution ' au i anal 
the powers and limitations created by the Constitution shall, : Peed Py ilie 
applicable to the new conditions?°. Such application cannot be Pp) 


A.C, 52. . 
py Andrews v. Howell, (1941) 65 C-1.R. 255 (908) ‘Borgins v. Falk, (1gtt) Ae 
7 and, 15 C.L.R. 46. 
is Adelaide Co. v. Commonwealth, (1943) 67 (17) Alt.-Gen. v. Holland, 15 xecutive Powers, 


C.L.R. 116 (H.C.). (18) Wynes, Legislative and E: 
clk i Ae 0 . v. Commonwealth, (1943) 67 PEC 934 Carolina v. United States, (1905) 199 
Y Gav Trustees of Clyde Navigation v. Laird, 8 App. TE De isiehby: Constitutional Law, Vol. I, 


¢ 
= 1 Sala Corporation v. Bell Telephone Co., P-71- 


‘ 





INTRODUCTION 1g 


consideration that the new conditions could not have been forescen or such applica- 
tion could not have been contemplated by the framers of the Constitution?*. The 
test in such cases is whether the application to the new conditions may be 
included in the scope of the powers granted by the Constitution in general terms 
and whether such application would be barred by some other provisions of the 
Constitution. It is by the application of this doctrine that the remarkable 
expansion of federal powers has been made possible by judicial interpretation in 
the United States, thus obviating the difficult processes of amending the Consti- 
tution. 


Thus, in interpreting the ‘ commerce clause ’ ‘[article 1, section 8 (3)] of the 
American Constitution, the Supreme Court observed 2? : 


“The powers granted... .. are not confined to the instrumentalitics of commerce or the 
postal service known or in use when the Constitution was adopted, but they keep pace with the 
progress ul the country, and adapt themselves to the new developments of time and circumstances, 
They extend from the horse with its rider to the stage-coach, from the sailing vessel to the steamboat, 
from the coach and the steam boat to the railroad, and from the railroad to the telegraph, as the new 
agencies are successively brought into use to meet the demands of increasing population and wealth,"’29 


The Privy Council applied this doctrine in interpreting the terms ‘ trade and 


commerce’ in sections 51 (1) and g2 of the Australian Constitution Act, in these 
words*4 ; 


“The words used are necessarily general and their full import and true meaning can often be 
appreciated when considered as the years go on in relation to the vicissitudes of fact which from time 
to time emerge. It is not that the meaning of words changes, but the changing circumstances illustrate 
and illuminate the full import of that meaning... ... Tt may be that in 1900 the framers of 
the Constitution were thinking of border tariffs and restrictions in the ordinary sense and desired to 
exclude difficulties of that nature, and to abolish the barrier of the State boundaries so as to make 
Australia a single country. Thus they presumably did not anticipate those commercial and industrial 
difficulties which have in recent years led to marketing schemes and price control, or traffic regulations 
such as those for the co-ordination of rail and road services, to say nothing of new inventions, such 


as aviation or wireless. The problems, however, of the Constitution can only be solved as they : 
by giving effect to the language used.” , : , ee 


Similarly, applying the doctrine to the Canadian Constitution, 
has held ** that the power to regulate ‘ trade and commerce ’ 
of the British North America Act, extended to the creation of 
which is now a usual feature of international commerce : 

“ There seems‘no reason why the legislative competence of the Domini 


: son why t ¢ ion Parliament should not 
extend to the creation of juristic rights in novel fields, if the be b i vithi lassi 
of subjects confided to Parliament by the Conanies as. ¥ can be brought fairly within the classes 


In a later case, the Privy Council observed! : 


“In 1867, ‘ postal services ’ [section 91 (5) of British North Ameri i 
rendered by the help of land vehicles, but nobody could contend that the meine ae are sane 
for carrying mail is, on that account, not within the phrase”, orropianes 


TIL. Utres magis valeat quam pereat.—Practicall : 
two doctrines is the application of th i Y @ corollary from he for egoing 


loctr c a © Maxim ut res ma, 
Constitution, meaning that it should b ie 


the Privy Councit 
under section gt (2) 
a ‘national mark ’, 


€ so interpreted th: : itches ieee cane 
os At 
rather than it should perish. Pees wate Ae neve: Validity 


In the interpretation of ordinary statutes, the maxim is general] 
* ry us 
ver the draftsman’s unskilfulness, in cases of absolute necessity, Whee ae bee 
of the statute is otherwise clear.* In such cases, applying the doctrine, the Co re 
may (i) rectify obvious misprints ; (ii) reject superfluous words and hr: cas 
(iii) substitute one word for another 3 (iv) read negative words as affimptive-and 
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vice versa ; (v) put a possible but not the usual meaning upon words ; (vi) expand 
their literal meaning.* 


But while the scope for application of the maxim in the case of ordinary enact® 
ments is very narrow, the caution being that the Court should not pose as the legis- 
lator’, amore liberal use of the maxim is warranted in the case of a Constitution, 
having regard to the nature of the instrument. As our Federal Court said : 

“A Constitution of Government is a living and organic thing, which of all instruments has the 
greatest claim to be construed ul res magis valeat quam pereat”.§ 

To such an organic statute the flexible interpretation must be given that chang- 
ing circumstances require. ® 


Again, as the Privy Council has observed, with reference to the Canadian 
and Australian Constitution, the Court is to remember— 


“that if there are at points obscurity in language, this may be taken to be due, not to uncer- 
tainty about general principles, but to the difficulty in obtaining ready agreement abont phrases which 
attends the drafting of legislative measures by large assemblages.”’? 


The maxim has a special application in interpreting the constitutional distri- 
bution of powers to the Union and State Legislatures and in determining whether 
a particular legislation has been ultra vires of the powers of the Legislature enacting 
it. The Court will start with the presumption that the Legislature has acted intra 
vires, and try to give it that effect which is within the powers of the Legislature in 


question. 
“Tt is always to be presumed that the Legislature designed the statute to take effect and not to be 
a nullity.””® 


In the words of the Supreme Court of the U.S. A. : 


“ As between two possible interpretations ofa statute, by one of which it would be unconstitutional 
and by the other valid, our plain duty is to adopt that which will save the Act.”??. 


Thus, where the Legislature concerned has no power to legislate with extra 
territorial effect, the Court will hold that the statute has application only within 
the territory over which that Legislature has jurisdiction.'° So, if the extra- 
territorial provisions are severable, invalidity of the statute will attach only to those 
provisions and the rest of the statute will be saved.?° 


It is to be noted in this connection that our Constitution confers extra-territorial 
owers upon the Union Parliament [Article 245 (2)]. But no such power has been 
conferred upon the State Legislature. So, by reading clauses (1) and (2) of Article 
245 together, we must arrive at the conclusion, that the State Legislatures shall have 
no extra-territorial powers and that their legislation will be confined in its operation 
to their respective territories. The position of the State Legislatures of India \ il 
thus be similar to that of the Provincial Legislatures of Canada!? and Australia 
and of the United States.12 So, what has been said about extra-territorial oper- 
ation will apply to legislation by the States under the Indian Constitution. 


There is, however, a rule of caution to be applied in construing whether a 
n fact, extra-territorial operation. Though a. Legislature, a 
t to legislate as to matters outside its territory, it does not of ie 
islati ich isi i ithin the competence 
at alegislation which is in substance in respect of matters wi! c f 
eealacure isinvalid simply becaue it may have possible effects outside that territory. 


ee ee eee ee 


(3) Halsbury, Laws ob Papas YS 2 33058 ey, Constitutional Limitations, p. 217. 
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Hence, when a statute is impugned as having extra-territorial operation, the validity 
of that legislation “‘ depends upon the sufficiency of the purpose for which is used 
the territorial connection ”’.** 


“ There is no rule of law that the territorial limits of a subordinate Legislature define the ee 
scope of its legislative enactments or mark the field open to its vision. The armbit of the powers Dosen 
by it depends upon the proper construction of the statute conferring those powers. No doubt the ena! He 
statute has to be read against tH background that only a defined territory has been committe A 
the charge of the Legislature. Concern by a subordinate Legislature with affairs or persons outside 
its own territory may therefore suggest a query whether the Legislature is in truth minding its owu 
business ....--- It does not compel the conclusion that it is not. The enabling statute has 


to be fairly construed ”’,1* 


Thus, when a State under the Indian Constitution legislates with reference 
to public order, the enactment would not become ultra vires merely because it may 
have repercussions or consequences outside the State.!4 


IV. Mandatory and Directory Provisions.—The distinction between mandatory 
and directory provisions applies in the case of Constitutions as in the case ol 
ordinary statutes. But the general rule about constitutional provisions is' that they 
should be regarded as mandatory where such construction is possible. *® 


Nevertheless, there are certain provisions over which the Courts have no 
cognisance and these provisions must necessarily be regarded by the Courts as 
directory. As regards such provisions, the United States Supreme Court obser- 
ves16 ; 


“ The Constitution has many commands that are not enforceable by Courts because they clearly 
fall outside the conditions and purposes that circumscribe judicial action... .. The Constitution 
has left the performance of many duties in our Governmental scheme to depend on the fidelity of the 
executive and legislative action and, ultimately, on the vigilance of the people in exercising their 
political rights.” 

Though our Constitution does not strictly apply the Theory of Separation 
of Powers'” by vesting the ‘ judicial power’ in the Supreme Court orthe Judiciary, 
it cannot be supposed that our Courts would, in the absence of any provisions 
in the Constitution assume to exercise any function other than the ‘ judicial function ’ 
which properly belongs to the Courts, viz., the determination of justiciable contro- 
versies properly brought before them!*, So, our Courts would not meddle into 
legislative or political questions. Hence, although every provision in the Constitution 
is mandatory in the sense that the Organ of Government to which it is addressed 
must, in pain of violation of the Constitution, necessarily comply with it, to the 
Courts a provision would be regarded as recommendatory if there is no judicial 
means to enforce it and the act falls outside the province of the Judiciary. It is 
from the context, along with the other circumstances that the nature of the 
Provision is to be ascertained!*, and the mere use in the Constitution of words 
such as ‘ shall’ is not conclusive in this respect !, . 

- For example, Article 35 (ii) (@) says that ‘ Parliament shall, as soon as may 
a the commencement of this Constitution, make laws for prescribing punish- 
I ~ ++... This is obviously a mandatory power of Parliament since 
it would be meaningless to declare certain acts as offences by the Constitution 
(ee. Article 17), unless there is any punishment prescribed for them. But the 

‘ourts would be powerless to compel Parliament to make such laws, if Parliament 


fails : : us 
a oe may length of time. The remedy in such cases would lie in the hands of 
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: Similar examples are to be found in—Article 81 (3) : Readjustment of terri- 
torial constituencies?°; Article 93: Election of Speaker and Deputy Speaker ; 
Article 85 : Summoning and Session of Parliament. : 


Similarly, in relation to the Executive, there are many provisions for which 
there is no judicial sanction. For example, Article 59 (2) enjoins— The President 
shall not hold any other office of profit’. But the only sanction against violation 
of this provision is impeachment (Article 61) and the Courts would be powerless 
either to remove the President or to issue a prohibitory injunction upon him not 
to hold any alleged office of profit. Nor can thé Courts issue a mandatory injunction 
upon the President to compel him to address the Houses of Parliament at the com- 
mencement of a session, notwithstanding the word ‘ shall’ in Article 87 (1). 


RULES RELATING TO DisTRIBUTION OF PowERs. 


The above is a summary of the more important of the general rules which 
will be applicable to the interpretation of the Constitution of India. Besides these, 
there are some particular rules which would be applicable for interpreting the distri- 
bution of powers between the Union and the States. These will be dealt with, 
separately, under Part XI, post. 


PREAMBLE. 
WE, THE PEOPLE OF INDIA having solemnly resolved to 
constitute India into a SOVEREIGN DEMO- 
Preamble. CRATIC REPUBLIC and to secure to all 
3 its citizens : 
JUSTICE, social, economic and political ; os 
LIBERTY of thought, expression, belief, faith and worship ; 


EQUALITY of status and of opportunity ; 
and to promote among them all 


FRATERNITY assuring the dignity of the individual and the 
unity of the Nation ; 


IN OUR CONSTITUENT ASSEMBLY this twenty-sixth day 
of November, 1949, do HEREBY ADOPT, ENACT AND GIVE TO 
OURSELVES THIS CONSTITUTION. 


OTHER ConsTITUTIONS : 
Declaration of American Independence, 1776. 


“We hold these truths to be self-evident ; that all men are created equal 3 that they are eaewed 
by their creator with certain inalienable rights ; that among these are life, liberty, and the ast 
of happiness ; that to secure these rights, Governments are instituted among men, deriving J 
powers from the consent of the governed... 1.6.5 e ee 

Preamble to the Constitution of the United States, 1787 - f sakes 

“We, the people of the United States, in order to form a more perfect Union, ane ned 
insure domestic tranquillity, provide for the common defence, promote the gener wonativution 
secure the blessings of liberty to ourselves and our posterity, do ordain and establish t 
for the United States of America.” 

Preamble to the Constitution of Eire, 1937 - 

“In the name of the most Holy Trinity from whom is all authority an rt 
end all actions both of men and states must be referred, we, the people ie a 
ledging all our obligations to our Divine Lord Jesus Christ, who sustained our fa ae 
of trial gratefully remembering their heroic and unremitting struggle to eas 
pendence of nation and seeking to promote the common good sith ue eS ain 
ustice and charity, so that the dignity and freedom of the individual may 
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order attained, the unity of our country restored, and concord established with other nations, do 
hereby accept, enact and give to ourselves this constitution.” 
Preamble to the Constitution of Burma, 1948. 


«WE, THE PEOPLE OF BURMA including the Frontier Areas and the Karenni States, 
determined to establish in strength and unity 2 SOVEREIGN INDEPENDENT STATE, to 
maintain social order on the basis of the eternal principles of JUSTICE, LIBERTY AND 
EQUALITY and to guarantee and secure to all citizens JUSTICE social cconomic pnd poliieall 

BER’ f thought, expression, belief, faith, worship, vocation, association and action } 
EQUALITY of Hatuie of oprortunity and before the law, IN OUR CONSTITUENT ASSEMBLY 
DO HEREBY ADOPT, ENACT AND GIVE TO OURSELVES THIS CONSTITUTION. 


INDIA 
Osyect AND SCOPE OF THE PREAMBLE. 


The proper function of a Preamble is to explain certain facts which are neces- 
sary to be explained before the enactments contained in the Act can be under- 
stood.2! In short, it contains a recital of the facts or state of the land for which 
it is proposed to legislate by the statute, the object and policy of the legislation and 
the evils or inconveniences it seeks to remedy. But though it is a recital of some 
jnconveniences, it does not exclude others, for which remedy is given by the enacting 
part of the statute. ?? 


Hence, where the language of the enacting sections is clear and unambiguous, 
the terms of th: Preamble cannot qualify or cut down that enactment.2* There 
may be cases where the enacting part of a statute is not co-extensive with the object 
enunciated in the Preamble. In such cases, if the language of the section be clear, 
it is the section which will prevail, for the general terms of the Preamble may not 
indicate or cover all the mischief which in the enacting portions of the Act itself 
are found to be provided for.?4 


Thus, of the Preamble to the Constitution of the United States, the Supreme Court 
has observed : 

“Although the Preamble indicates the general purposes for which the people ordaincd and esta- 
blished the Constitution, it has never been regarded as the source of any substantive power conferred 
on the Government of the United States or on any of its Departments. Such powers embrace only 
those expressly granted in the body of the Constitution, and such as may be implied from those 
powers’? 25, . 

But where the enacting part of the statute is ambiguous, the Preamble can be 
referred to, to explain and elucidate it. In such a cdse, the Preamble may afford’ 
a useful light as to what a statute intends to reach. #4 

“Tf any doubt arises from the terms employed by the Legislature, it has always been held a safe 
mies of collecting te intention, to call in aid the ground and cause of making the statute, and to 

ave recourse to the Preamble... . . which is a ‘key to o the mi h 
and the mischiefs which they intended to redress ’,”1, . Be cary on yer mae Or Aiea AEE 
_ In short, a Court may look into the object and policy of the Act as recited 
in the Preamble when a doubt arises in its mind as to whether the narrower or the 
more liberal interpretation ought to be placed on the language which is capable of 
: bearing both meanings. But an ambiguity cannot be created or imagined in order 
to bring in the aid of the Preamble as that would be frustrating the enactment.?3 


_ Like the Preamble to the American Constitution, the Preamble to our consti- 
tution serves two purposes,—(a) It indicates the source from which the Constitution 


derives its authority. (6) It also states the obj i ituti 
Sune war poe (6) Ita ¢ objects which the Constitution seeks to. 


“ We the people of India ’.—Though there is, in our Constituti i 
article in the enacting portion declaring that all powers are dettved een tie eagle 


or vesting the sovereignty or the reserved powers in the people*—the words “ we 
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the people of India” echo the opening words in the Preamble to the Constitutions 
of the United States and of Eire and emphasise the ultimate sovereignty of the 
people and that the Constitution itself is founded on the authority of the people. 


Though our Constitution has been made by men who cannot be said to be 
fully representative of the nation, nor has it been ratified by a direct vote of the 
people, our Constitution, like that of the United States4 professes that it is founded 
on the consent and acquiescence of the people. It is not imposed by any external 
authority as was the Government of India Act, 1935. 


Again, as interpreted in the United States’ the word ‘people’ indicates 
that the Constitution is not created by the States or by the people of the several 
States®, but by the people of India in their aggregate capacity. Hence, it would 
not be open to any State, or group of States either to put an end to the Constitution 
or to,secede from the Union created by it. 

Sovereign ’.—The word ‘ sovereign” is presumably taken from Article 5 of the 
Constitution of Eire. 

“Sovereign or supreme power is that which is absolute and uncontrolled within its own 
sphere,”’7-8, 

In the words of Cooley, ° 
_ “A State is sovereign when there resides within itself a supreme and absolute power, acknowledg- 
ing no superior.’’ 

Sovereignty, in short, is the final power of decision. But it has an external 
as well as an internal aspect : 

(a) External sovereignty or sovereignty in international law means the 
independence of a State of the will of other States. 

“* Sovereignty in its relation between States signifies independence. Independence in regard toa 
portion of the globe is the right to exercise therein to the exclusion of any other State, the functions 
ofaState....... uy, 

Now, India ceased to be a ‘ Dependency ’ of the British Empire by the passing 
of the Indian Independence Act, 1947. Whatever subjection or limitation was 
still implied has been abjured by India declaring herself a Republic in the Consti- 
tution. So, India is now as sovereign a State as the United States of America. 

Of course, at the Prime Ministers’ Conference at London (April 27, 1949)> 
India has made a declaration to the effect that notwithstanding her becoming “a 
sovereign, independent Republic ’, she will continue— 


i i King a$ 
“her full membership of the Commonwealth of Nations and her acceptance of the . 
the symbol of the free association of the independent nations and as such the Head of the Common 


wealth ”’. . 
But it is to be noted that this declaration is extra-legal and there is no mention 
of it in the Constitution of India. It is a voluntary declaration and indicates a- 
free association and no obligation. Again, it accepts the King of England only as a 
symbolic head of the Commonwealth (having no functions as belonged Sean 
prior to the Constitution), and there is no question of allegiance oe ia a 
of India to the King of England. Hence, this voluntary association o! ce ‘would 
the Commonwealth!! does not affect her sovereignty to any ee — I 
be open to India to cut off that association as easily as it has been dec aye — ss 
(6) Internal sovereignty, on the other hand, refers to the nee ie Taek tS 
State and the individuals and bodies within its territory. It means Pp 


compel obedience and to punish for disobedience ’. 


j i Vol. I, p. 53- 
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In the United States, the judicial view?? is that the sovereignty is divided bet- 
ween the Union and the States, each being sovereign as regards the subjects commit- 
ted to it by the Constitution. 


In the Indian Constitution, though there is a division of powers between the 
Union and the States, there is no scope for any such theory of divided sovereignty ; 
for, though the division of powers is to be respected in all normal times, the Consti- 
tution itself vests the Union to override the division in the national interests, in 
emergencies and other specified cases. As the Preamble indicates, the sove- 
reignty, under the Constitution, vests in the Republic of India, and not in any 
of its component parts, and, hence, no question of any right of secession may 
possibly arise. 7 

‘ Democratic ’.‘ Democracy’ is one of the most comprehensive terms used 
in Political Science. It may mean a political, social as well as economic condition. 
Since the word ‘democratic’ in our Constitution is used as an attribute of ‘Re- 
public’ it may seem that it refers only to political democracy or a form of Govern- 
ment. But the following words of the Preamble explain that it does not refer to 
merely a form of Government, but to a democratic State in which social, economic 
and legal equality and justice prevails. 


As a form of Government,*Democracy means a Government in which the 
mass of adult population has a direct or indirect share. 


(a) In a direct democracy, the entire body of the people directly exercises 
the political power. Here the legal as well as political sovereignty rest in the 
people as a whole and they can even change the Constitution itself by their direct 
vote. (4) In an indirect or representative democracy, on the other hand, the 
great mass of the people, viz., the electorate, choose their representatives who carry 
on the Government. The legal sovereignty in such a State rests, not in the electorate 
but in their representatives. The electorate must exercise its will through the 
representatives chosen by it. 


The Indian Constitution aims at a representative democracy, but it is far more 
radical that the English or the American democracy inasmuch as it abolishes any 
restrictions on adult suffrage,—on the basis of property, income, taxation, education 
or the like. The entire adult population of the vast territory of India, numbering 
some 170 millions, will form the electorate and will thus share in the political power. 
At the same time, it will not be open to the electorate to exercise any political 
function by their direct vote. They can act only through their representatives. 
There is no provision for direct devices such as the Initiative, Referendum or Recall, 
either for ordinary or constitutional purposes. The powers of amendment of the 
Constitution, thus, are placed not in the hands of the electorate, but in the 
Legislature. (Article 368). 


Ps ‘ Republic .’—In political literature, the word ‘ Republic’ is used in various 
nses. 


(a) In a narrow sense, it is used simply in opposition to ‘M. , 

: . sed onarchy ’. 

us, according to Jellinek, a Republic is a Government, not by a single Person, 
but by a collegial organization more or less numerous. }3 ; 


(6) In a wider sense, the word ‘ Republic’ denotes a Governmen 
4 > t t where 
no one holds the public power as a proprietary right, but all power is exercised for 


common good,—wher } 
the gi yw: e the inhabitants are subjects and free citizens at the 


It may be said that the Preamble to our Constitution i 
uses the term in both 
rane senses, For, not only shall we have an elected President instead of = King 
> € head of our State, but the State will also be characterized by the absence 


12) Chisholm v, Georgia, (1792) 2 Dallas, S i 
{is} Vide Garner, Palitical’ Selenes’ p. Loa eee saa es 
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of any ruling or privileged class, and all office—from the humblest to the highest 
(including that of the President) will be open to all citizens without any distinction 
of caste, creed, religion or sex. Thus, Indian citizens will be ‘ subjects and free 
citizens at the same time’. 


The essence of the republican form as understood in the United States and as 
gathered from the prefederal State Governments is that the Government under this 
form derives its power directly or indirectly from the bulk of the people, — 


“that the supreme power resides in the body of the people ”?.18 


We have already shown that in the Indian Republic, too, the supreme power 
will reside in the body of the people, enfranchised by universal adult suffrage. 


“* Fraternity ’.—Article 1 of the Declaration of Human Rights as passed by the 
United Nations says : 

“* All human beings are born free and equal in dignity and rights. They are endowed with reason 
and conscience and should act towards one another in a spirit of brotherhood.” 

It is this spirit of brotherhood that the Preamble of our Constitution refers to. 
It will be achieved not only by abolishing untouchability amongst the different 
sects of the same community, but by abolishing all communal or sectional or 
even local or Provincial anti-social feelings whieh stand in the way of the unity 
of India. Composed of people of so many races, religions, languages and culture, 
India can attain unity only if there is a spirit of brotherhood amongst all sections 
of the people,—a feeling that they are all children of the same soil, the same Mother- 
land. 


* Fustice’.—Justice, briefly speaking, is the harmonious reconcilement of 
individual conduct with the general welfare of society. Every man acts according 
to his self-interest, but his act or conduct is said to be ‘just’ only if it promotes 
the general well-being of the community. 1® 


The essence of justice, thus, is the attainment of the common good as distin- 
guished from the good of individuals or even of the majority of them. The Indian 
Constitution professes to secure to all its citizens social, economic and political 
justice, even though the form of Government prescribed by the Constitution Is a 
majority government which lies at the foundation of the representative system. 


(i) Social justice requires the abolition of all sorts of inequities which result 
from inequalities of wealth and opportunity. Thus, the provision of humane 
conditions of work, maternity relief, offering leisure and cultural opportunities 
to every individual, prevention of exploitation of child in labour and nce 
provision for free primary education for all, the promotion of the te 
and economic interests of the backward classes (Part IV) ; banning of ine 
labour [Article 23],—are all programmes of social justice,—held out by the 
Constitution of India. 


(ii) The ideal of economic justice means that there will be no distinction Lapel 
man and man from the standpoint of economic value. In short, it tet x bon 
lity of reward for equal work [Article 39 (d)]. Every man should et ais cai 
for his labour, irrespective of caste, creed, sex or social pon hc inequality 
the abolition of those economic conditions which ultimately result in  wealthn auld 
of economic value between man and man, viz., the Do ak he tia 
means of production in the hands of a few [Article 39 |: : . Le Sociatiatn, 
Constitution is not tied to any particular school of social phi! ee GGnenhipor 
Communism or the like and though it does not advocate the mie justice in its 
the means of production, it holds out the above ideals of econ 
Chapter on the Directive Principles of State Policy. 


‘ istinction between 
(iii) Political justice means:the absence of any arbitrary a de Constitution 
man and man in the political sphere. This will be secured un 


j ° 8, p. 62. 
(15) Chisholm v. Georgia, (1792) 2 Dall. 419 (457). (16) Salmond’s Jurisprudence, 194 : 
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by universal adult suffrage and the abolition of communal reservation, and throwing 
open employment under the State to all citizens without distinctions of race, caste, 
sex, descent, place of birth or religion (Article 16). 


‘ Liberty ?.—‘ Liberty’ was originally understood only as a negative concept, 
viz., the absence of undue or arbitrary interference with individual action on the 
part of Government. But to modern thinkers it has become a positive concept, 
as comprising ‘liberties’ or rights which are essential to the development of the 
individual and the perfection of the national life, e.g., liberty of thought and expres- 
sion.+? 


The Indian Constitution regards the liberty of thought, belief, faith and ex- 
pression to be essential to the development of the individual and the nation, and 
these it promises to secure, in the Preamble. The exact contents of these rights 
or liberties are however defined by the Chapter on Fundamental Rights, but in 
cases of doubt, it would be wholesome to refer to the ideal of liberty embodied 

in the Preamble. : 


‘ Equality’—The Declarations of the Rights of Man and Citizen!*® adopted 
by the authors of the French Revolution included— 

‘Men are born and remain free and equal in rights. Social distinctions can be based only 
upon public utility. 2.2... 

Law is the expression of the general will... . It must be the same for all, whether it protects 
or punishes. All citizens being equal in its eyes, are equally eligible to all public dignities, places 
and seep yoneat: according to their capacities, and without distinction than of their virtues and 
talents.”’. 

It is exactly this equality of ‘ status and opportunity’ that the Indian Consti- 
tution professes to offer to the citizens, by the Preamble. And the object is secured 
in the body of the Constitution, by making all discriminations by the State between 
citizen and citizen, simply on the ground of religion, race, caste, sex or place of 
birth, illegal [Article 15]; by throwing open ‘public places’ to all citizens 
[Article 15 (2)]; by abolishing untouchability [Article 17]; by abolishing titles 
of honour [Article 18], and offering equality of opportunity in matters relating 
to employment under the State [Article 16]; it also guarantees equality before 
the law and equal protection of the laws, as justiciable rights [Article 14]. The 
cumulative effect of all these guarantees is certainly wider than what Jefferson 
could comprehend when he explained equality as— 

“the denial of every pre-eminence but that annexed to legal office and: particularly the denial 
of a pre-eminence by birth ”,— > 

for, notwithstanding the solemn guarantee in the American Constitution 
of the equal protection of the laws, America has failed to abolish discriminations 
on grounds of birth and colour. Our guarantee of ‘ equal access to public places’ 


and the punishment of untouchability are thus in advance of the American Consti- 
tution, 


PARTI 
Tue UNION AND 1Ts TERRITORY 
Name and territory of the 1. (1) India, that is Bharat, shall be a 
Union. Union of States. 


(2) The States and the territories thereof, shall be the States, 
and their territories specified in Parts A, B and C of the First Schedule. 


(3) The territory of India shall comprise— 
(2) the territories of the States ; 


17) Cf. Laski, Grammar of Politics. ituti . 
(2, Fat adopted and affirmed in the Saagrtion ofthe Fourth French Republic, 
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4 (6) the territories specified in Part D of the First Schedule ; 
an 


(c) such other territories as may be acquired. 
OTHER ConsTITUTIONS 
Preamble to the British North America Act, 1867. 


_‘* Whereas the Provinces of Canada, Nova Scotia, and New Brunswick have expressed their 
desire to be federally united into one Dominion, under the Crown of the United Kingdom of Great 
Britain and Ireland, with a constitution similar in principle to that of the United Kingdom : 


And whereas such a union would conduce to the welfare of the Provinces and promote the interest 
of the British Empire. 2 


Preamble to the South Africa Act, 1909. 


a Whereas it is desirable for the welfare and future progress of South Africa that the several 
British Colonies therein should be united under one Government in a legislative union under the 
Crown of Great Britain and Ireland - 


INDIA 
Cx. (1) : Inpia, A Unton ov States. 


Though an academic discussion as to the nature of the Indian federation 
is not very much within the scope of a juridical study, a brief review of the sakent 
principles underlying the scheme of Government prescribed by the Constitution 
would nevertheless be useful even for a juridical interpretation of the clauses of the 
Constitution, relating to the same.1*® 


The word ‘Union’ was deliberately selected by the Drafting Committee 
from the Preamble to the British North America Act, in order to explain that the 
type of federation that the Constitution was going to adopt, was of the Canadian 
type. According Dr. Ambedkar, the Chairman of the Drafting Committee, the 
word has been used to indicate two things, viz., (a) that the Indian federation is not 
the result of an agreement by the units and (5) that the component units have po 
freedom to secede from it.?° 


The word ‘ Union’, of course, does not indicate any particular type of fede- 
ration, inasmuch as it is used also in the Preamble of the Constitution of _ the 
United States,—the model of federations; in the Preamble of the British 
North America Act (which, according to Lord Haldane, did not create a true fede- 
ration at all) 21; as well as in the Preamble to the Union of South Africa Act, 1909, 
which patently set up a unitary Constitution. Nevertheless, since the framers 
of the Indian Constitution have used the word ‘ Union’ to indicate the likeness 
of the Indian federation to the Canadian type, we should note the points of similarity 
between the union of India and the Canadian federation and the points of dissimila- 
rity between the Indian and American types. oy 

Firstly, as to the mode of formation :—A federal union may be formed in either 
of two principal ways, having regard to the pre-existing condition of the component 
units,—(i) it may be formed by a voluntary agreement between a number of ac 
reign and independent States, for the administration of certain affairs of gener 
concern, as in the case of the United States of America ; or (ii) the provinces © : 
unitary State may be transformed into a federal union, as happened in the ona 
Canada. The provinces of Canada had no separate or independent pen 
apart from the colonial Government of Canada, and the Union was not . Mich 
by any agreement between them, but was imposed by a British eee then 
withdrew from the Provinces all their former rights and then _re-divide 
between the Dominion and the Provinces.?? 


. i titution until the Government of India 
ied had a Cory ee aes tually the agents of the Central 


Act, 1935. The Provincial Governments were vir 
As to the nature of the Indian Federa- No. 1, Pp. 43- 7 ‘al Sugar 
Gant caealy, see my article ‘The Indian (21) A.-G. for Commonwealth v. Colonial Sug: 


Dee se so 3’. i \ Refining Co., Ltl., (1914) A. C237 (252-4) 
Conan trough Ameen inn! MAREE Gi Eatin Gave 3m 


(20) Constituent Assembly Debates, Vol. VII, Politics, 1944, P- 206. 
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Government, deriving powers by delegation from the latter.?* By the Act of I 1935» 
the British Parliament set up a federal system in the same manner as it had sone 
in the case of Canada, viz., “by creating autonomous units and combining t em 
into a federation by one and the same Act” (Joint Parliamentary Committee). 
All powers hitherto exercised in India were resumed by the Crown and redistributed 
between the Federation and the Provinces by a direct grant. 


As is well-known, the federation prescribed by the Act of 1935 never came 
into being though the Part relating to Provincial autonomy was given effect to, 
Under this system, the Provinces derived their authority directly from the Crown 
and exercised legislative and executive powers broadly free from Central control, 
within a defined sphere. Nevertheless, the Centre retained control through - the 
Governor’s special responsibilities’ and his obligation to exercise his individual 
judgment and discretion in certain matters, and there was the power of the Centre 
to give directions to the Provinces. 


Be that as it may, it cannot be said that under the Act of 1935, the Provinces 
were in any sense ‘sovereign’ States like the States of the American Union. And 
these Provinces have no part in the making of the new Constitution. _ The Consti- 
tution has been framed by the people of India, assembled in the Constituent Assem- 
bly, and powers are distributed between the Union and the units (composed of the 
old Provinces, with changes, and some of the Indian States and other territories), 
—under a plan, similar in many respects to that under the Act of 1935. In short, 
the Union of India is not the result of any compact between the component units, 
A definite improvement made by the framers of the Constitution over the 1935 
plan is, however, the bringing of the Indian States under the same federal system, 
Under the scheme of 1935, the Provinces and the Indian States were treated differently 
and the accession of the Indian States to the system was voluntary while it was 
compulsory for the Provinces, and the powers exercisable by the Federation over 
the Indian States were also to be defined by the Instruments of Accession. But 
under the scheme introduced by the present Constitution, the survivors of the 
old Indian States (States in Part B of the First Schedule) are, with minor exceptions 
(to be explained later) placed under the same political system as the old Provinces 
(States in Part A). The Constitution also improves upon the Draft by laying down 
that the ‘Union’ shall have residuary powers of legislation (Article 248) not only 
in relation to the States in Part A, but also in relation to the States in Part B. The 


federal plan of the Constitution is thus uniform and not heterogeneous, as it was 
under the Act of 1935. 


Secondly, asto the ambit of the Constitution :—While the Constitution of the United 
States (1787) simply drew up the constitution of the national government, leavin; 
it “in the main (to the States) to continue to preserve their original Constitutions” 24 
{or in the case of riew admissions—to draw up their own constitutions by a Conven- 
tion), the Constitution of India, like that of Canada, prescribes the constitutions of 
the Union as well as those of the States.25 The States of the Indian Union shall 
have no rights or powers anterior to or apart from this Constitution. 


Thirdly, as to representation of the States :—One of the essential principles of 
American , federalism is the equality of the component States snide? the 
Constitution, irrespective of their size or population. This principle is reflected 
in the equality of representation of the States in the upper House of the federal 
Legislature (i¢., in the Senate) and no State may, without its consent, be 
deprived of its equal representation in the Senate (Art. V). The principle of 

ual representation of the States in the upper House of the federal Legislature is 
followed in the Australian Constitution as well. But in Canada, while each of the 


23) A-G. for Commonwealth v. Colonial Sugar Refining Co., (1914) A. C, 2 
ing Co., (1914) A.C, 237. (25) With one exception? in the case of 
; Simon Report, Vol. I, p. 112, para. Jammu & Kashmir [Art. 370 (2)] 


(2)). 
. ChB, 
(24) 4G. for Gommonwealth v, Colonial Sugar ee ank of Toronto v. Lambe, (1887) 12 
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three original Provinces has 24 members each, the number of members from oth 
Provinces, subsequently added, varies down to a minimum of 4. Under our Constitu- 
tion, there is no equality of representation of the States in the Council of States: 
As given in the Fourth Schedule, the number of members for the several States 
varies from 1 to 31. Further, like the Canadian Senate,” our Council of States 
does not exclusively represent the federal principle in as much as it will consist of 
12 nominated members (Art. 80) apart from the representatives of the States. 


In short, there is no scope under our constitution, for the theory of ‘equality 
of States ’, the Union not being the result of any agreement between the States. 


Fourthly, as to the nature of the polity ;—As a radical solution of the problem of 
reconciling national unity with ‘ State rights’, the framers of the American Consti- 
tution made a logical division of everything essential to sovereignty and created a dual 
polity, with a dual citizenship, a double set of officials and a double system of Courts. 
But the Indian Constitution, like the Canadian, does not introduce any double 
citizenship, but one citizenship, viz..—the citizenship of India (Art. 5). Secondly 
though the Union and the States shall have their own public services, there will 
be no clear-cut bifurcation in the administration of the Union and the State laws 
as in the U. S. A. The State officials will administer the State laws as well as the 
Union laws applicable within that State, whereas the members of the Union Services 
while working within a State, will also carry out State laws. There is also provision 
for delegation of Union executive functions to the States (art. 258). Above all, the 
Constitution specifically makes it a duty of the States to execute the Union laws and 
the executive power of the States must also be so exercised as not to interfere with 
the executive power of the Union (Arts. 256-7), and in these matters, the States shall 
be under the directions of the Union. Herein, the framers of the Constitution appear 
to have been influenced by the pre-existing system,—i.¢., under the Government 
of India Act, 1935.3 Such a plan of giving directions by the Union to the States 
is totally foreign to the American Constitution. Thirdly, there ?s no dual system for 
administration of justice under the Constitution of India. There will be no separate 
system of federal Courts for the administration of federal laws. As in Canada, 
the same system of Courts in the States will administer both the Union and State 


laws. 

Not only is the Union entitled to give directions to the States, failure on the 
part of a State to carry out the directions of the Union (Art. 365) would entitle 
the Union to supersede the State Government, for the time being, by assuming to 
itself the powers of the State Government concerned (Art. 356). Again, though 
there is a division of powers between the Union and the States, there is provision 
for control by the Union both over the administration and legislation of the States. 
Firstly, legislation by a State shall be subject to disallowance by the President, when 
reserved by the Governor (Art. 201). Secondly, the Governor of a State shall be 
appointed by the President of the Union and shall hold office ‘ during the pleasure 
of the President (Arts. 155-6). Both these ideas are repugnant to the Constitution 
of the United States, but exist under the Canadian Constitution. * 


But if, as Canadian constitutionalists® maintain, the essence of federalism does 
not lie in the historical process of formation of the union, but in the fact that once 
formed, the national and State governments have co-ordinate authority,—each 
deriving its authority from the same constitution, neither being a delegate or agent 
of the other,—the Indian Union is a federation just as the Canadian union is. ie 
States of the Indian Union are in no sense like the units of local administration under 
a unitary Constitution. The object of our Constitution, like that of the Br. ‘North 


America Act is— 
in Constitutional 
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“neither to weld the provinces into one nor to subordinate provincial gov ernments to a centra 
aatunelty, but to create a federal government in which they should all be represented.’’* 
And it will be the duty of the Courts to guard the distribution of powers? 
between the Union and the States as laid down in the Constitution. 


But though the Indian Constitution presents a federal system for normal times, 
it makes a unique achievement of imparting to that federal system the strength of a 
unitary system, by enabling the federal government to convert itself into a unitary one, 
in emergencies. One of the basic principles of federalism as it is understood in the 
United States is that the division of powers made by the original compact as embodied 
in the Constitution should not be allowed to be superseded at the mere will of one of 
the contracting parties. Thus, in the United States, it is not possible for the national 
government to transfer to itself any of the powers belonging to the States, by unilateral 
action nor to suspend the working of the State Governments. 


But this will be possible under the Constitution of India, and in this respect, 
our Constitution even goes beyond the Canadian. We have already seen that it 
will be open to the Union Government to supersede a State Government which 
refuses to carry out its directions as are authorised by the Constitution. While 
in normal times the power to give directions is confined to some specified matters 
(Arts. 256-7), when a Proclamation of Emergency is made by the President (Art. 352) 
the power of the Union executive to give directions to the State executive, will 
extend to any matter (notwithstanding anything in this Constitution) (Art. 353 (a)]. 
The legislative power of the Union Parliament will also automatically extend to 
matters in the State List [Art. 250 (1)].° 


Even apart from emergencies, the Indian Constitution (Art. 249) empowers 
the Union Parliament to assume legislative powers (though temporarily) over any 
subject included in the exclusive State List by a simple resolution of 2/3 of the 
members present and voting in the Council of States (i.e., the upper Chamber of 
Parliament itself) that such legislation is necessary in the ‘national interest ’, 
Ofcourse, the Council of States would contain representatives of the States, but owing 
to inequality of State representation, it is practically the majority in one of the Houses 
of the national Legislature who would be competent to override the normal 
distribution of powers as laid down by the Constitution. 


As has been already explained, the object of the framers of the Constitution of 
India has been to build a strong central authority which may resist external aggression 
and also to check internal disruptive forces that may tend to undermine the nascent 
State. This object has been sought to be attained, not only by endowing larger 
enumerated powers upon the Union than elsewhere and by giving it the residue (Art. 
248), but by enabling the Centre itself to assume control of the units whenever 
there is any threat of disruption either from outside or from within. So, this object 
must be borne in mind, while. interpreting the above exceptional provisions of the Constitution, 

In fine, it may be said, that the Constituti 


nor unitary but is a combination of both. 
@ novel type. 


on of India is neither purely federal 
It is a union or composite State of 


Cu. (2): TERrrrorms or THE STatss. 
described in Parts A,. 
rritory of these States 


The territories of the States comprising the Union are as 
A and CG, in the First Schedule, post. As to the limits of the te 
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‘at the commencement of the Constitution ’, see the Government of India Act, 1935, 
as amended by the Indian Independence Act, 1947 and the White Paper on Indian 
States.? The effects of these will be discussed under the First Schedule. 


Broadly speaking, the States in Part A correspond to the Governor’s provinces 
under the Government of India Act, 1935,—the Provinces of the Punjab and Benga 
having been truncated by the Partition. The States in Part B represent the bigger 
Indian States 275 as integrated into groups under the ‘Patel Scheme’. Part C, on the 
other hand, represent the Chief Commissioner’s Provinces under the Act of 1935, 
plus 61 viable Indian States which were placed under Chief Commissioners 
prior to the commencement of the Constitution under the same Patel Scheme relating 
to Indian States.!_ (Thus, 216 Indian States! had merged into the different adjoining 
Provinces as are now represented by the States in Part A).!° 


ADMINISTRATION OF THE STATES OF THE THREE CATEGORIES. 


Part VI of the Constitution provides the Constitution of the States in Part A. 
The States in Part B, too, are governed by these provisions, except as regards 
certain matters, which are included in Part VII, read with Article 366 (21). The 
Constitution of the States in Part C is provided by Part VIII. 


It is to be noted that the administration of Scheduled Areas, Scheduled Tribes 
and Tribal Areas as are included within the States in Parts A and B are taken out 
from the operation of the general provisions of Parts VI and VII, and are placed 
under the Fifth and Sixth Schedules which contain certain self-contained provisions 
regarding them (Article 244). 


Cu. (3) : MEMBERSHIP oF THE UNION AND TERRITORY OF Inp1A. 


The Constitution will extend to any territory which comes within the scope 
of the expression ‘ territory of India’ as defined in cl. (3) of the present article. 


The ‘ territory of India’ comprises three categories of territories : 


(a) The territories included in Parts A, B, and C of the First Schedule are 
called ‘States’, and these are members of the ‘ Union of States’ referred to in 
Cl. (1), ante. 


(6) The territories specified in Part D of the First Schedule (at the com- 
mencement of the Constitution, this Part includes only one territory, Z., the 
Andaman and Nicobar Islands). 

(c) Any territory as may be acquired by India, at any time. 

It is to be noted that though the number of States of the Union was 28 in the 
Constitution as passed, it has been reduced to 27, owing to the merger of Cooch Behar 
(State No. 4 of Part C) to West Bengal, before the commencement of the Constitution 
(from January 1, 1950). (States’ Merger (West Bengal) Order, 1950]. 


The difference between the status of these 27 States (members of the Union) 
and that of a Territory coming within sub-cls. (6) and (c) of Cl. (3) is pt 
as regards representation in the Union Parliament. Representation in ts ae 
of States is limited only to the States (Fourth Schedule). As iar : ne 
of the People, people of the States shall have representation by virtue : t Cinees 
tution [(Art. 81 (1) (a)] ; but the representation of the people of . «a)] 
outside the States shall depend on legislation by Parliament [Art. 81 : 


EXTENT OF ‘ TERRITORY’ UNDER INTERNATIONAL LAw. 


The word ‘ territory ’, in International Law, is not co-terminous with the geogra~ 
phical boundary of the land of a State, but comprises— 
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“the whole area, whether of land or water, included within definite houndarics, as ascer- 
tained by occupation, prescription, or treaty ; together with such inhabited or uninhabited lands 
as are considered to have become attendant on the ascertained territory through occupation or accre- 
tion ’.2) “¢ Territory’ is the “* space within which that State and no other State exercises its supreme 
authority.” 


The areas attendant on the territory of a State are— 
(a) such parts of the sea as are known as ‘ territorial waters’ ; 


(4) such adjacent islands as are either situated within a distance of 3 miles 
from the coast, or are otherwise regarded as natural appendages of the territory. 


The expression ‘territory’ of India, in our Constitution therefore, includes 
such attendant areas as well, and since other provisions of the Constitution use 
“expressions such as ‘territorial waters’ (e.g., Art. 297), it would be useful to note 
‘the contents of these attendant areas under International law : 


Territorial waters—The ‘territorial waters’ of a State comprise—(i) the 
littoral or marginal sea ; (ii) inlets, exhibiting a well-marked configuration, such 
as gulfs and bays and inland seas ; (iii) straits, not exceeding 6 miles in breadth ; 
and (iv) rivers. : 


(i) The littoral or marginal sea.—Every State has sovereignty over its adjacent 
territorial waters comprising the ‘ maritime belt’ or a three-mile zone (one marine 
Jeague) of the open sea, measured from the low-water mark on its coast.12 While 
‘the open sea cannot be the subject of dominion of any State, the above littoral zone 
-adjoining the coast of each State has been treated as part of the territory of that 
littoral State, by general assent, since sovereignty over the littoral zone is necessary 
for the defence and security of that State. 


(ii) Inlets—Harbours, estuaries and land-locked bays belong to the territory 
-of the State possessing the shores around them.!3 There is no agreement as to 
what maximum width at its point of actual junction v 


vidtl I ua 1 with the open sea, would consti-. 
tute to be a ‘ territorial bay,’ but the British view puts it at 6 miles, 14 


(iii) Straits—Straits are broadly governed by the same 
-cable to the ‘ littoral sea,’ 15 so that the breadth of a “ strait ” 
miles in order to be ‘ territorial.’ 


(iv) Rivers—Rivers wholly inclosed within the limits of a State form part 
of its territory. The rivers which flow through the territory also form a part ol th 
-domain from their sources to their mouths, or as far as they flow within the territ ; 
including the bays or estuaries formed by their junction with the sea. 16 me 


principles as appli- 
. should not exceed 6 


Ct. (3) (¢) : Moves oF Acguisirion oF TeRRIToRY, 


Sub-cl. (e) provides that besides the territories included i 
-of the First Schedule, such other territories as may be ‘acqidied i fais Ley 
time, shall t of the territ ia, withj sel 
‘Artie a, 1m Part of the territory of India, within the meaning ’of clause (3) of 


International law prescribes different modes in which territo: i 
-acquired by a State. These are (i) Cession, (ii) Occupation, (Gp enn 
(iv) Accretion, (v) Conquest, (vi) Subjugation. So, India will be com; pee ie 
-add to its territory in any of the above modes of acquisition, which ace ke 
explained in some detail. : nee, Wes 


“ (i) Cession—A territory may be ceded b 


i y one State to a 
~arrangement, such as sale, gift or exchange. nother by volun 


Sometimes cession may be made 
(11) Hall, International Law, 1924, p. 125. 


quisition of territory is specifically referred dates ge “aes Cable Ce, 
“to incl. (3) (c) of Art. 1 of the Constitution, (14) Pitt Cobbett,’ 

(te) Be v. Keyn, (1876) 2 Ex. 63. : (15) ibid., p. 165, 

ee 1947, Vol. I, p. 154. (16) idid., p, 129. 


v. Anglo 
(1877) 2 App. Cas, 394. 
» 1947, Vol. I, p. 158, 
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by an act of a non-sovereign power such as a native ruler!? or by the general consent 


or desire of the inhabitants of the ceded territory.!® These latter cases may properly: 
be called ‘ annexation.’ !? paren 


(ii) Occupation Occupation is the appropriation by one State of territory 
not belonging to any civilized State. In order toacquire valid title by occupation— 
(a) There must be some formal act of appropriation on behalf of the occupying State, 
done under circumstances reasonably sufficient to bring it under the notice of other 
States ; (b) Such act of appropriation must be followed by actual settlement and 
establishment of an effective exclusive control by the occupant over the area in 
question.1° The mere discovery, without actual appropriation and settlement 
will confer no title to such territory. If an occupied territory is abandoned by the 
occupant, it becomes again open to occupation by other States. 1° 


(iii) Prescription.—Title to a territory may be acquired by long possession 
and user, on a principle akin to that of prescriptive acquisition under municipal 
law. When the exclusive user by one State is acquiesced in by other States, for 
a long period (say, for 50 years?°) the occupied territory becomes part of that State 
which has exercised dominion over the prescriptive period.?! Acquisition by 
prescription is, of course, possible only when the territory was in fact lying derelict. 


(iv) Accretion.—Accretion means the addition of new land to the existing 
territory of a State by the action of water. 


(v) Conquest.—Conquest is effective occupation of enemy territory during. 
war, followed by retention of the same after termination of the war, without any 
treaty. Conquest confers legal title “ while the victor maintains the exclusive: 
possession of the conquered territory.” *? 


(vi) Subjugation—Subjugation means military conquest followed by annexa- 
tion. 


GoveERNMENT oF ACQUIRED TERRITORY. 


In the United States, territory acquired by purchase or conquest is not, ipso 
facto, placed on the same footing as the States. It has been held that the Consti- 
tution is applicable to such territory, only insofar as Congress shall direct? under 
its power over ‘ territory > [Article IV, S. 3 (2)]. So, a territory, though belonging 
to the United States, does not become a ‘part’ of the United States, until it is 
incorporated by a formal Congressional declaration.** Asa result, while the: 
‘natural rights’ granted in the Constitution, such as freedom of religion, of speech, 
person, property and ‘ such other immunities as are indispensable to a free ol 
ment ’ apply automatically to all territories acquired by the U.S. A.,—the artifich 
or remedial rights which are peculiar to Anglo-Saxon jurisprudence, such as ae 
ship, suffrage?® the right to a preliminary indictment in trial of manslaug iter, : 
the right to jury trial ** extend to such territories only on specific legislation by 
Congress. cies 

There is a specific provision in the Australian Constitution (section 122) wie 
empowers the Ca amnonwealth Parliament to make laws for the Goveininent 
acquired territory, and it has been held that this is a plenary powcr an te ie 
legislating under this section the Commonwealth Parliament is not cee Se ae 
limitations on its powers which are imposed by other provisio 


pe ae 
United States Cable Co. v- Anglo 


° 1 izeric I (21) Direct 
Ch ee v. Secretary, Southern Nizeria, (1921) Anztoan Telegraph Co. (1877) 2 AC. 304. 9 
2A. C399. Surickland, ALR. 1939 P. C. _ (22) Fleming & Marshall v. Page, (1950) 


(18) Sammut v. Howard 603. 


Downes v. Bidwell, (1got) 182 
(33) Balzac v. People of Porto Rico, (192 


( 
U. S. 298. 


ay f ‘ 182 U.S. 194 
(19) Pitt Cobbett, 1947 Vol. I, pp. 113-114. 2) 258- 
American Journal of International Law, 
(1932), Vol. 26, p. 390. 
(20) Treaty of Washington, 1897. 
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Constitution, ¢.g., relating to the epee of rans powers between the 
ealth and States, creation of Courts, an . 
oe Constitution, the Union shall be composed only of the States ip Parts A, 
Band C of the First Schedule. Any other territory, including acquired territory, 
ill be treated in the same manner as the territory mentioned in Part D of the First 
Schedule (Art. 243) and shall be administered by the President, through a Chicet 
Commissioner or other authority appointed by him, and by regulations which shall 
have the force of an Act of Parliament. Again, the legislative powers of Parliament 
as regards such territories, shall also include matters enumerated in the State List 
Art. 246 (4). Such acquired territories, or other territories for the time being 
included in Part D, shall become a member of the Union only when admitted by 
Parliament by a law under Articles 2 and 4. It is to be noted, however, citizenship 
(Art. 5) and fundamental rights, under our Constitution, go with birth or residence 
within any ‘ territory ’ of India, and are not confined to the States in Parts A-C alone. 
But not being’ members of the Union, territories other than those in Parts A-G have 
no seat in the Council of States (Fourth Schedule), and their representation in the 
House of the People will depend upon legislation by Parliament [Art. 81 (2)]. 


2. Parliament may by law admit into the Union, or establish 


Admission or establishment new States on such terms and conditions 
of new States. as it thinks fit. 


OTHER ConstiTuTIONS 


U, S A,—Article IV, section 3 (1) of the Constitution of the United States. 
says : 

“New States may be admitted by the Congress into this Union.”........ 

The Constitution provides no definite procedure? to be followed b 
for admission of any new State to the Union, nor any conditions for thei 
So, Congress has full discretion to admit or refuse a new Stat 
any condition for such membership, ¢.g., abolition of polygamou 
been held, however, that once a State is admitted into the Un 
to override the condition,‘ unless the condition has created a property right in favour 
of the citizens, § or the term relates to JSederal property which the State has contracted, 
to manage under the direction of Congress. The reason is that any State, newly 
admitted or otherwise, is not bound by any limitation outside the federal Consti- 
tution, which places it upon a footing of inequality with the other States.?_ The 
American Union is a ‘ Union of equal States.’4_ Whatever be the size of the new 


State, it shall have equality of representation in the Senate (two members), by: 
virtue of Article 1, section 3 (1). 


Australia.—Section 121 ‘of the Australian Constitution Act provides— 


“The parliament may admit to the Commonwealth or establish new States, and may 
such admission or establishment make or impose such terms and conditions, including the extent of” 
representation in either House of the Parliament, as it thinks fit,”” 

So, the Commonwealth Parliament has plenary 
there is no condition as regards equality of the new Stat 
tution. The admitted State would be bound by 


imposed by Parliament, including the extent of its representation in Parliament. 


INDIA 


Source of Article 2.—This article follows section 121 of the CG 
Australia Constitution Act 3. and Articl 


y Congress. 
r eligibility, 
€ and it can impose 
S marriage.’ It has 
ion, the State is free 


: are Commonwealth of 
Act 3. © 4, section 3 (1) of the Constitution of the 
U.S. A. (see above), with differences to be noted below.. . 
(1) Buchanan v. Commonwealth. (1913) 16 C.L.R, 1944, p. 547. 
3153 Wynes, Legislative & Executive Powers, (4) Coyle v. Smith, ( 1911) 2ar U.S, 559. 
B. 5116, ‘ (5) Stearns y, Minnesota, (1900) 179 U:S, 223. 
1) Be ae oe ually followed, Cf, (6) aoe v. U.S., (1919) 251 U, &g 4. . 
» American Government, 1946, p. 290. llin vy. A 
3) Munro, Government of the Unitet States, (7) Ballin v. Nebraske, (1990) 176 U.S, 83. 
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ApMISssION OR EsTABLISHMENT oF A NEw STATE. 


The word ‘ admit’ refers to the admissi 
: y * mission of a duly organised politi 
aaah which might be called a ‘ State ’ from before ® such Ramteston: hile vcabal? 
refers to the creation of a State, where none existed before. Some of the d 
jn which a new State may be created are mentioned in Article 3 (a), post.- an 
‘ Upon such terms and conditions as it think. . Sia 
L ‘s fit —These words mea 
panels as to whether a State should be admitted into the Union and i 
the time and manner of such admission, ° rests fully with Parliament and aca 
.can impose any conditions, as requisite for admission. : 
It is to be noted that there bein i i 
s ; g under the Indian Constitution n 
of eae se States, abe tere ipo by Parliament under the raaent ee 
would be binding upon the new State even after the admissi 
may be ‘ discriminatory ’ or unequal. rae — eS 


STATUS OF THE ADMITTED STATE 


But, subject to the terms and conditions imposed un i 

‘status of the admitted State will not, in any way, a sap ie een ae 
the Constitution. In Australia, it has been maintained that on admission, the new 
ea ms _ OG ¢ State rights ’ as are implied by section 6 of that Constitution 
ra he ee ae a - mitted State shall notbeliable to any particular construction 

Under our Constitution, similarly, since the admission will 

amendment of the First Schedule to the Constitution [Article 4 a Senin ae 
the provisions of the Constitution applicable to States of that Part of the First 
Schedule in which the new State is included, will be applicable equally to the new 
State and it will be governed in the same way. Its representation in the Council 
of States, however, shall be as provided in the law of Parliament, referred to in 
Article 4, post, by proper amendment of the Fourth Schedule, and such representa- 


tion would obviously be unequal. 


Formation of new States 
and alteration of areas, . 
boundaries or names of 3. Parliament may by law— 
existing States. 


(a) form a new State by separation of territory from any 
State or by uniting two or more States or parts of States or by 
uniting any territory to a part of any State ; 

(b) increase the area of any State ; — 

(c) diminish the area of any State ; 

(d) alter the boundaries of any State ; 


(e) alter the name of any State : 

Provided that no Bill for the purpose shall be introduced in 
either House of Parliament except on the recommendation of the 
President and unless, where the proposal contained in the Bill affects 
the boundaries of any State or States specified in Part A or Part B 
of the First Schedule or the name or names of any such State or States, 
the views of the Legislature of the State or, as the case may be, of 


ly jslative & ive P. » Pe Tt4 : ae 
(8) Wynes, Legislative SEE oe P qa * Kerr,Law of the Australian Constitution, 


p. 113. sts 
(9) Von Holst, Constitutional Law, p- 187. P. 57- 
(10) Wynes, Legislative & Executive Powers, 


& 
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each of the States both with respect to the proposal to introduce 
the Bill and with respect to the provisions thereof have been ascer- 
tained by the President. 


OTHER ConsTITUTIONS 
U. S. A.—Article IV, section 3 (1) of the American Constitution says :— 


«But no new State shall be formed or erected within the Jurisdiction of any 
other State; nor any State be formed by the Junction of two or more States, 
or Parts of States, without the Consent of the Legislatures of the States 
concerned as well as of the Congress.” 


This is one of the provisions by which the integrity of the States in the federal 
system is maintained. It means that it will not be open to one of the parties (vtz., 
the national Government) to the Union, to redraw the map of the United States. 
It prevents the merger or partition of States without their consent.'* The plenary 
powers of Congress to admit new States into the Union is subject to this limitation. 

Australia.Sections 123-4 of the Australian Constitution Act are as follows : 


“The Parliament of the Commonwealth may, with the consent of the Parliament of a State, 
and the approval of the majority of the electors of the State voting upon the question, increase, dimi- 
nish, or otherwise alter the limits of the State, upon such terms and conditions as may be ced on, 
and may, with the like conseat, make provision respecting the effect and operation of any increase 
or diminution or altevation of territory in relation to any State alfected.” (Section 123), 

"4 new State may be formed by separation of territery from a Staie bat only with the consent 
of the Parliament thereof, and a new Srate may be forined by the union of two or more States or parts 
of States, but only with the consent of the Parliaments of the States affected.” (Section tay), 


The Commonwealth Parliament has, thus, the power—(a) to create new States 
from an old State or from parts of old States, with the consent of the Legislatures 
of the States affected ; and (6) to alter the boundaries of a State, with the consent 
of the Legislature of that State and the approval of the electors of such State. 


Government of India Act, 1935.—Section 2g0 (1) of the Act provided: 


“Subject to the provisions of this section, the Governor-General may by Order-— 
(a) create a new Province ; 
(5) increase the area of any Province ; 
(c) diminish the area of any Province ; 

. (4) alter the boundaries of any Province : 


Provided that before making any such Order the Governor-General shall ascertain the views- 
of the Government of any Province which will be affected by the Order, both with respect to the 
Proposal to make the Order and with respect to the provisions to Le inserted therein.” 


INDIA 


Source of Art. 3.—This Article takes some of the provisions of the American and 
Australian Constitutions together with the Proviso to section 290 (1) of the Govern- 
ment of India Act, 1935, with differences as are noted below. 


Scope of the Article—The States existing at the commencement i 

. u of th - 
tion as from the Union [Art. 1 (1)] are specified in the First Schedule. Theo 
Sent article provides the procedure for the formation of new States as ‘well as 


alteration of the boundaries, names, etc. of the States fo i ri 
: ] . rmin; a i 
int : > is Part of the Union 


This can be done only by legislation by the Union Parliamen i i 
: pees. a ’ t (as 
pate Sen ee i c. in this respect is subject to Ne cea 
no Bill for thi i . 
President” is purpose shall be introduced except on the recommendation of the 
—<$ $$$ _$___,. 
{12) Of ccurse,in the case of formation of West 


aa) only in letter (vide Wea AW nn 
Virginia, the constitutional provision was followed eo. a oe West, Am n Gove ment, 


—— 
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_  Yhere is a further condition in the case of Bills coming within clauses (d) and (e) 
t.e., altering the boundaries and names, of any State or States in Parts A and B of 
Schedule I,—viz. that in these cases, the President shall ascertain the views of the 
Legislature of each of the States concerned, before he makes his recommendation. 
* Each’ of the States makes it clear that the views of the affected State as well as of 
the gainer State must be ascertained in case of alteration of boundaries.'* The 
views of the State Legislatures are to be ascertained on two points —(a) as regards 
the proposal to introduce the Bill ; (b) as regards the provisions of the Bill. 


Recommendation of the President—Art. 255 debars the Court from enquiring into 
the validity of a law on the ground that the Bill was introduced without such 
recommendation. 


Cu. (a) : Formation or New STATES. 


‘The enumeration of some specific methods of ‘ formation’ of a new State in 
this clause does not exhaust the possible methods?‘ in which Parliament is empowered 
to ‘ establish ’ a new State, by Art. 2. Thus Parliament may establish a new State 
over an area which did not appertain to any State before such act of Parliament. 


The specific modes enumerated by the present clause are : (i) separation of 
territory from an existing State ; (ii) union of two or more States or parts of States ; 
(iii) uniting a ‘territory’ to a part of any state. 


Proviso : ‘ Ascertaining’ the views of the Legislature. 


Ic is to be noted that the President is not required to obtain the ‘ consent ’ of 
the State}Legislature, !5 but has simply to ‘ascertain’ its views (these words are taken 
from the Proviso to section 290 (1) of the Government of India Act, 1935). This 
means that the President is not necessarily bound to act according to the wishes of the 
majority in any of the Legislatures concerned. As the President shall act according 
to the advice of his Ministers, it will ultimately rest on the Council of Ministers for 
the Union, whether the Bill should be introduced in opposition to the views of the 
majority in the affected State or not. _It is also to be noted that there is no provision 
for a referendum as in the Australian Constitution. On the,other hand, the provisions 
of our Constitution are less stringent than those of the American Constitution where 
no alteration of boundaries of existing States can be made against their consent. 
But under our Constitution, though the President is under an obligation to ascertain 
their views, he has the discretion to override such views, or, at least, is not bound to 
act in conformity with the views of the State Legislatures. There is thus a greater 
balance of power in the hands of the Union (in this matter) under our Constitution 


than under the American. 

It is also to be noted that the ‘ procedure’ is the same for all the States ee 
in the First Schedule and no distinction is made as between the States n Parts 
Bas regards the present matter. 


4, (1) Any law referred to in Article 2 or Article 3 shall one 

Laws made under Articles such provisions for the a oe ae a 
2 and 3 to provide for the First Schedule and the Fourth Schedule : 
amendment of the ,First may be necessary to give effect to the provision 


and the Fourth Schedulds and d in such supple- 
incide 1 may also contain s PI 
supplemental, incidental at d of the law an y tial provisions 


consequential matters. mental, incidental and consequen 
Bone ae led by the Union 
(13) Views of the ‘ affected’ State only had (15) This ag Sacer ‘vide y Constituent 


to be ascertained, under the Proviso to section Sy Daa, Vol. IV, No. 6, App. 


290 (1) of the Act of 1935. a 
iA Ween Legislative & Executive Powers, A, Part I, cl. 7)+ 


Pp. 113. 
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including provisions as to representation in Parliament and in the 
Legislature or Legislatures of the State or States affected by such 
daw) as Parliament may deem necessary. 

(2) No such law as aforesaid shall be deemed to be an amend- 
ment of this constitution for the purposes of Article 368. 


Scope of Art. 4.—This article gives the Union Parliament the power 
‘to admit new States or alter boundaries, etc., and to make all cons 
sequential changes in the Constitution, including provisions as to repre- 
‘sentation of such States in Parliament, and in the State Legislatures, 
‘without going through the special provisions for amendment provided in 
Article 368. In other words, an ordinary majority of Parliament, in the usual 
course of legislation (subject to the Proviso of Article 3) will suffice for the passing 
of a Bill brought under Articles 2-3. Thus, by an amendment of the First Schedule 
ithe new State may be included in any of the Parts thereof, incorporating the State 
into the Union. On the other hand, the representation of the State will be fixed 
by amendment of the Fourth Schedule. 


Cl. (2) expressly lays down that an Act of Parliament coming within the scope 
- -of the present article will not be deemed to be ‘ an amendment of the Constitution *, 
Here is, therefore, one of the instances of the flexibility of our Constitution. 


' PART II 

CrrizENsHIP 
5. A i i- 
Gita at telat ‘ t the commencement of this Consti 
«cement of the Constitution. tution, every person who has his domicile in 


the territory of India and— 
(a) who was born in the territory of India ; or 
(6) either of whose parents was born in the territory of India; or 


(c) who has been ordinarily resident in the territory of India 
for not less than five years immediately preceding such commencement, 
shall be a citizen of India. 


G. Notwithstanding anything in Article 5, a person who has 
nisi ab cea migrated to the territory of todis from the 
certain persons “who ba! territory now included in Pakistan shall be 
migrated to India fron deemed to be a citizen of India at the com~ 
Pakistan. mencement of this Constitution if— 

(a) he or either of his parents or any of his grand-parents 
born in India as defined in tge Government of India hee 1935 tas 
Originally enacted) ; and 

(5) (i) in the case where such person has so mi ated bef 
the nineteenth day of July, 1948, he has been ordinarily reader in the 
territory of India since the date of his migration, or 

_ (ii) in the case where such person has so migrated on or after 
tthe nineteenth day of July, 1948, he has been registered as a citizen 
of India by an officer appointed in that behalf by the Government 
of the Dominion of India on an application made by him therefor 
to such officer before the commencement of this Constitution in the 
form and manner prescribed by that Government : 


Provided that no person shall be so registered unless he has 
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been resident in the territor i i 
€ i y of India for at least six months imme- 
diately preceding the date of his application. 


oer ; zfs 2 : 

‘7. Notwithstanding anything in Articles 5 and 6, a person who 
Rights of citizenship of as after the first day of March, 1947, migrated 
certain migrants to Pakis- from the territory of India to the territory now 


fan. - included in Pakistan shall not be deemed 
to be a citizen of India: ; 


Provided that nothing in this article shall apply to a person 
who, after having so migrated to the territory now included in Pakistan, 
has returned to the territory of India under a permit for resettlement 
or permanent return issued by or under the authority of any law and 
every such person shall for the purposes of clause (5) of Article 6 be 
deemed to have migrated to the territory of India after the nineteenth 
day of July, 1948. 


8. Notwithstanding anything in Article 5, any person who or 
hes aM eh either of whose parents or any of whose grand- ~ 
eee pee rants parents was born in India as defined in the 
origin residing ouside ~Government of India Act, 1935 (as originally 
ane enacted), and who is ordinarily residing in 

any country outside India as so defined shall 
be deemed to be a citizen of India if he has been registered as a citizen 
of India by the diplomatic or consular representative of India 
in the country where he is for the time being residing on an appli- 
cation made by him therefor to such diplomatic or consular repre- 
sentative, whether before or after the commencement of this Consti- 
tution, in the form and manner prescribed by the Government of 
the Dominion of India or the Government of India. 


Scope of Articles 5-8.—These articles do not prescribe, permanently, the Indian 
law of citizenship. They only give tentative provisions for acquisition of Indian 
citizenship at the commencement of the Constitution, for convenience at the initial elections 
and for the exercise of civic rights till Parliament can legislate on the subject (Article 
11). The power of Parliament to legislate as regards citizenship will be plenary 
notwithstanding the present constitutional provisions in Articles 5 to 8. Hence, 
any person who is a citizen of India at the commencement of the ote 
according to any of the provisions of Articles 5-8, may lose his citizenship by ee 
of subsequent Parliamentary legislation. _ But so long as Parliament does - a : 
into the field or does not modify the provisions gf the present articles, one ia ae ot 
citizen at the commencement of the Constitution shall continue to be a ct 


India. Ee 
Analogous: Provisions. —As to the meaning of ‘citizenship, 
etc., Ge ade Entry 17, List I, of 7th Schedule, post. 


iti I i tset (p- 
© Citizen of India’—It has been pointed out at the ou ee 
in the United fe there is a dual citizenship (viz., federal and State) with oP Sie 
‘ privileges andimmunities,’!® and the citizen is sometimes under 2 c ae aaontion 
gents in India there shall be a single citizenship, notwithstanding 

, 


i ian Union 
of a federal polity.17 This is one of the elements that go to give the Indian Uni 
the strength of a uni 


> © domicile,’ ‘ aliens,’ 


30 ante), that while 


tary State. Together with this we should notice the freedoms 


ituti +. 10) 
the American Constitu- (17) e Buriat CO reccahigy, fous the 
inuti 4 si nsh 
Consigutlonal: Tare, 0 ae eet pati i a federal ‘Union’ (s. 1). 





(16) Burdick, Law of 
tion, p. 329; Cooley, 
322. 
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guaranteed by clauses (d) and (¢) of Article 19 which seek to remove artificial State 
barriers and article 301 which guarantees freedom of trade, commerce, and inter 
course ‘ throughout the territory of India.’ 


Commonwealth Citizenship.—A citizen of India would retain citizenship of the 
Commonwealth, notwithstanding India being a Republic, by virtue of the India 
(Consequential Provision) Act,}® 1949, read with the British Nationality Act, 1948. 


» PERSONS WHO WOULD BE CITIZENS OF INDIA AT THE COMMENCEMENT OF THE 
ConsTITUTION. 


The following persons will be citizens of India at the date of commencemen! 
of the Constitution, under Articles 5-8 : 


I. A person born as well as domiciled in the ferritory of India (see under article 
1 (3), ante)—irrespective of the nationality of his parents [Article 5 (a)]. 


II, A person domiciled in the territory of India, either of whose parents 
was born in the territory of India,—irrespective of the nationality of his parents 
or the place of birth of such person [Article 5 (6)]. 


III. A person who or whose father was not born in India, but who (a), has 
his domicile in the territory of India, and (6) has been ordinarily residing within. 
the territory of India for not less than 5 years immediately preceding the com- 
mencement of the Constitution. In this case also, the nationality of the person’s 
parents is immaterial. (Thus, a subject of a Portuguese or French Settlement, 
residing in India for 5 years preceding the commencement of the Constitution, 
with the intention of permanently residing in India, would become 4 citizen of 
India at the commencement of the Constitution). [Article 5 (c¢)]. 


IV. A person who has migrated from Pakistan, provided— 


(i) he or either of his parents or grandparents was born in ‘ India as defined 
in the Government of India Act, 1935 (as originally enacted) ’ ; and— 


(ii) (a) if he has migrated before July, 19, 19481*, he has ordinarily resided 
within the “territory of India” (see Article 1 (3)], ante}, since the date of such 
migration (in this case no registration of the immigrant is necessary for citizenship) ; or 


‘ (6) if he has migrated on or after July 19, 1948, he further makes an appli- 
cation before the commencement of this Constitution for registering himself’ 
as a citizen of India to an officer appointed by the Government of India, and is 
registered by that officer, being satisfied that the _ applicant has resided in the 
territory of India for at least 6 months before such application, 


V. A person who migrated from India to Pakistan after 1st March, 194729, but 
has subsequently returned to India under a permit issued under the authority of the 
Government of India for re-settlement or permanent return, or under the authority 
of any law, provided he gets himself registered in the same manner as under Article 
6 (6) (ii). [Article 7]. 

VI. A person who, or any of whose parents or 
‘India’ as defined in the Government of India Act 
but who is ordinarily residing in any country outside India provided he gets himself 
registered as a citizen of India (whether before or after the commencement of this. 
Constitution), on application in the prescribed form, to the consular or diplomatic 
representative of India in the country of his residence (Article 8). So, under this 
Article, a person born of Indian parents but residing in Malaya or S. Africa, may: 


acquire Indian citizenship under the Constitution by mere registration at the Indian. 
Consulate in that country. ‘ 


grandparents was born in 
» 1935 (as originally enacted) 








(18) Vide reprint in Gazette of India, Extra- and vice versa was introduced 
ordinary, dated 16-1-50 ; 54 G.W.N. xiv. 20) 1st Marcl is th ise. 
(19) July 19, 1948, is the date whea the permit Nance gull 1947, is the date when ie 


turbances started d mi i ine: 
System for migration from India to Pakistan from India beaean: Por EEO <8 Muslims 
Cc—6 
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It is to be noted that in article 8 the expression used is ‘ country outside India’ 
and not foreign State, which comes under Article 9. Article 8 thus refers to those 
countries which are not ‘ foreign State ’ according to the order of the President under 
Article 367 (3). 

_ ‘India’ as defined in the Government of India Act, as originally enacted—This 
‘definition was contained in section 311 (1) of the Government of India Act, 1935, 
as follows : 

“India” means British India together with all territories of any Indian Ruler under the suze- 
rainty of His Majesty,'all territories under the suzerainty of such an Indian Ruler, the tribal areas, 


and any other territories which His Majesty in Council may, from time to time, after ascertaining 
the views of the Federal Government and the Federal Legislature, declare to be part of India , 


Again, ‘ British India’ was defined in the same clause as— 
“British India” means all territories for the time being comprised within the Governors’ Pro- 
vinces and the Chief Commissioners’ Provinces ; 


So, ‘India’ comprised the Governors’ Provinces—Madras, Bombay, U. P., 
Bihar, C. P. & Berar, Assam, N. W. F. P., Orissa, Sind and the Punjab and Bengal 
:as they stood before the Partition; the Chief Commissioners’ Provinces of Br. Baluchis- 
tan, Delhi, Ajmer-Merwara, Coorg, Andaman, and Nicobar Islands and Panth 
Pilploda ; the Indian States and tribal areas. 


9. No person shall be a citizen of India by virtue of Article 5, 
Persons voluntarily ac. Of be deemed to be a citizen of India by 
.quiring citizenship of a Virtue of Article 6 or Article 8, if he has 
foreign State not to be voluntarily acquired the citizenship of any 
‘citizens, ; 
foreign State. 
Disqualification for Citizenship : Acquisition of Citizenship of Foreign State. 

Notwithstanding his having the qualifications required by any of the Articles 
5, 6, and 8, a person shall not be a citizen of India, if he has voluntarily acquired 
the citizenship of any foreign State. 

‘Voluntary’ acquisition means acquisition by naturalisation or direct grant 
by the foreign State ; entering into the public service of the foreign State ; acalang 
a domicile of choice in the foreign State ; becoming an adopted child or wife o 
an alien ; and the like. The act, however, must be sufficient for acquiring the 
citizenship of the foreign state in question, according to the law of that pres 
Again, such acquisition must have taken place prior to the commencement of this 
Constitution. The present article does not deal with the loss of the Indian citizen 
ship by acquisition of citizenship of a foreign State at any subsequent _ pe 
time. That matter will be dealt with under Parliamentary legislation unde 
article 11. 

‘ Foreign State’.—This is defined in article 367, (3)-, n 
than India, save those that are declared not to be ‘ foreign State 
President. ‘ Gos oe 

A i a citi 
10. Every person who is or is deemed to be | n 
ne India under any of the foregoing Pea of 
Continuance of the rights of this Part shall, subject to the Pan aaa 
of citizenship. any law that may be made by Parlia . 


‘continue to be such citizen. 
11. Nothing in the foregoing Pp: 


It any State other 
rae, by order of the 


isi is P dero- 
rovisions of this Part shall 
gate from the power of Parliament to make 


isition 
isi ith respect to the acquis! 
any provision val : ube and all other 


Parliament to regulate 
the right of citizenship by i L 
Bw: and termination 0 


matters relating to citizenship. 
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OrHer ConstTITUTIONs 


Eire—Article 9 (1) of the Constitution of Eire, 1937, provides— 


1. On the coming into operation of this constitution any person who was : ciuzen of re 
rg . . . * . . . e es be a 
Fireann itnmediately before the coming into operation of this constitution shall become anc 


citizen of Ircland.*! . 
‘ g. The future acquisition and less of Trish nationality and citizenship shall be determined in 


accordance with law.” 


Burma.—S. 11 of the Burmese Constitution, 1948, similarly declares certain 
persons to be citizens at the commencement of the constitution, and then section 
12 provides— ' 

“ Nothing contained in section 11 shall derogate from the power of the Parliament to make 
‘such laws as it thinks fit in respect of citizenship and alienage and any such law may provide 


for the admission of new classes of citizens or for the termination of the citizenship of any 
existing classes.” 


INDIA 


Scope of Articles 10-11.—Parliament is given plenary powers to legislate with 
respect to * citizenship” [Entry 17, List I]. This includes the power to restrict 
or revoke the citizenship of persons who have become citizens of India at the 
commencement of the Constitution, under Articles 5-8. That entry gives the 
Parliament the power not only to legislate with respect to all matters relating to 
citizenship, but also with respect to ‘ naturalisation and aliens.’ 


PART III 
FUNDAMENTAL Ricuts. 
. General 


Scheme of Part III.—This part of the Constitution relating to Fundamental 
Rights is more elaborate than the Bill of Rights contained in any other existing 
Constitution of importance and covers a wide range of topics. The width of the 
subject has been primarily due to the special problems of religion, culture and 
social conditions of such a huge population of heterogeneous elements! 


Some of the provisions of this Part are in the nature of ‘ constitutional limi- 
tations,’ i.e., prohibitions upon the authority of the State, e.g., prohibition of dis- 
crimination or of denial of equal protection ; abolition of titles. From the stand- 
point of the individual, these may be termed ‘ negative rights ’, while the rest of the 
Part contains the ‘ positive rights’ of the individuals, such as freedom of speech 
etc., protection of life and personal liberty. There is, however, no clear-cut division 
between the two groups of provisions and many of the rights may fall under either 
group. There is, however, an important distinction between the two classes of 
Provisions. The provisions which are strictly in the nature of constitutional limi- 
tations are binding upon the State without any exception and any act of the State 
(legislative or executive) which contravenes any of these provisions would be 
altogether void, to the extent of such contravention [Article 13 (2).] On the other 


hand, the provisions in the nature of individual ri 


t visi I > 1 ights are subject to regulation by the 
State itself within certain prescribed limits, and if such restrictions made by the 


State are intra vires these exceptional provisions [e.g., Art. 19 (2)-(6)], they cannot 
be held to be void on account of being in contravention of the Constitutional guarantee 


of the rights in question. The guarantees, in short, are subject to certain slices cut 
away for regulation by the State. 


Extent of application of the Fundamental Rights.—It is to be noted that while some 
of the provisions relating to Fundamental Rights are limited to citizens, such as 


(21) See in this connection, the Provisions of Articles 


: 114-118 of state 
Section 40 (6) of the Constitution of Eire, 1937; German Reich, ast9: the Constitution of the 


? 
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Articles 15, 16, 19, 29, 30, the rest of the provisions of this Part are applicable to 
citizens and aliens alike, to all persons residing within the territory of India for the 
time being, and subject to its jurisdiction, e.g., the protection of life and personal 
liberty ?? (article 21). 

No unenumerated or * natural” rights under our Constitution —One important feature 
of our Bill of Rights is that there is no provision in it corresponding to the gth 
Amendment to the Constitution of the United States to the effect . 


eee 


“The enumeration in this Constitution of certain rights shall not be construed to deny or dis* 
parage others retained by the people ”’. 


Hence, under our Constitution an individual cannot claim any fundamental 
right against the State outside Part III, and thus the Indian Courts shall have no 
right to assume the role of a super-legislature under the guise of any theory of 
natural rights as in the United States.?% 


NATURE OF FUNDAMENTAL RIGHTs: GENERAL. 
Other Constitutions 


England.—The Constitution of England is unwritten. Hence, there is in England 
no code of Fundamental rights as exist in the Constitution of the United States or 
in other written Constitutions of the world. This does not mean, however, that 
in England there is no recognition of those fundamental rights of the individual 
without which democracy becomes meaningless. The object, in fact, is secured 
here in a different way. \ 


The foundation of individual rights in England, in short, is negative in the 
sense that an individual has the right and freedom to take whatever action he 
likes, so long as he does not violate any rule of the ordinary law of the land, which 
comprises both common law and statute law. Individual liberty is secured by 
judicial decisions determining the rights of individuals in particular cases broug! t 
before the Courts, which protect the rights by issuing appropriate ‘writs’ or remedies. 


The Judiciary is the guardian of individual rights in England as elsewhere ; 
but toe 2 Randameniat difference. While in England, the Courts have peed 
fullest power to protect the individual against Executive tyranny, the or ee 
powerless as against legislative aggression upon individual rights. In short, 
are no fundamental rights binding upon the Legislature in England. 


(a) As against the Executive,—the Courts are the ple o ee 
liberty to-day,?! just as it was in the days of absolute monarchy, ae er peo 
need of restrictions on individual liberty is pressing under modern conditio 
in a democratic country. As was observed by the Privy Council,— 


“N embe Executive can interfere with the liberty or property of a British subject 
ene ihe Peniuen abate ca canoer: the legality of his action before a Court of sia i 
(6) The English Legislature on the other hand, being theo al ri 
potent,’? there is no law which it cannot change. As eset Te Ne emishonte 
individual has rights, but they are founded on the ordinary - ig’ heeaght which 
they can be changed by Parliament like other laws. So, there ae oni tae, tere 
may be said to be ‘ fundamental’ in the strict sense of the Cae cil eens 
are proclamations of certain individual rights in some co 


i 1 Nigeria, (1931) 35 
(22) The position in this respect is the same (25) Eshugbayi v. Gort. of Nigeria, 


5 >. W.N: P. C.) ! ar 
See ere OS bee Wale and Phillips, Constitution 
7 illips 
Eye Cf. Opinion of Chase. J., in Calder v. Bull, Law, P- 353 Chalmers eich, Constitutional Law, 
1 3 ituti 5 Wy Pp. , rs 
tee 388 oe on The Constitution, 5th ete : ine ceo the Constitution, 
very on 5. ae ‘ 
(34) See Wade and Phillips, Constituonal ath Ed., Ch. V. 
Law, p. 55- ‘ 
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i i i Charters were 
ents like the Magna Carta and Bill of Rights, but these Ss We 
oe aestasabony ok the eecing Common law, and were made to be binding 
upon the Executive and not upon Parliament. 


i é he Legislature, individual rights may, 
ing to the absence of any fetter upon t ¢, 
in . avid smoothly give way to the interests of the nation whenever the repre- 
petarives of the people so desire, according to the exigencies of the situation. At 
any given time, thus, the rights of the citizen in England are merely the residue of 
feed left after restrictions placed on the activity of the citizens by the Legislature 
are defined. ? 


vital consequence of the supremacy of Parliament is that the English 
Sen power of judicial review of legislation® at all. It cannot declare any 
law as unconstitutional on the ground of contravention of any supposed funda- 
mental or natural right. As early as 1870, 4 the English Courts made this self- 
imposed restriction upon its powers as against the Legislature— Acts of Parliament 
are laws of the land, and we do not sit as a Court of Appeal from Parliament iia Bt 
If an Act of Parliament has been obtained improperly, it is for the Legislature to 


correct it by repealing it ; but so long as it exists as law, the Courts are bound to 
enforce it.” 4 


U. S, A.—The fundamental difference in approach to the question of individual 
rights, between England and the United States is that while the English were 
anxious to protect individual rights from the excesses of the Executive and dis- 
covered in Parliamentary sovereignty the panacea for executive tyranny, the 
framers of the American Constitution were apprehensive of tyranny not only from 
the Executive but also from the Legislature,—i.e., a body of men who for the 
time being form the majority in the Legislature. Thus, 


“It is not to be disguised that the framers of the Constitution viewed, wi 
sion, the violent Acts which might grow out of the feelings of the moment, and that the people 
of the United States in adopting that instrument, have manifested a determination to shicld them- 


‘selves and their property from the effects of those sudden and strong passions to which men 
are exposed.’ 


th some apprchen- 


So, the American Bill of Rights (contained in the first 
the Constitution of the U. S. ¥.) are equally binding upon th 
the Executive. The result has been the establishment in the United States of a 
“ judicial’ supremacy, as opposed to the ‘ Parliamentary ’ supremacy in England. ¢ 
‘The Courts in the United States are competent to declare an Act of Congress as 
‘unconstitutional on the ground of contravention of any provision of the Bill of Rights 
and the Legislature is incompetent to modify or adjust any of the rights in view of 


‘any emergency or danger to the State. That power has been assumed by the 
Judiciary in the United States. 


In most cases, the Court has responded to the situation wond 

(a) The same Court which in 1937, had declared the interception of telephonic 
messages by Government agents to collect information as unconstitutional? by 
reason of contravention of the Fourth Amendment, upheld it as valid® in 1942, 
‘under the pressure of a totalitarian war,—reversing its earlier decision. (4) The 
same Court which had during war (1917), upheld the drastic Espionage Act9,— 
refused in time of peace (1930), to prohibit by injunction a regular vilification of 
‘public: officers by a newspaper.!° 


But there is no doctrine of ‘ security of the State’ 
Legislature is powerless to override any individual 


Ten Amendments of 
e Legislature as upon 


erfully. Thus, 


in the United States, and the 
right on the ground of saety 


aac and Hood Phillips, Constitu- (6) On this subject, there is an elaborate 
ional Law, p. 414. treatment in my articl ‘Th i stitu- 
. (3) See my Arucle on ‘ The Indian Constitu- tion through Ainerioan 4 ieee 


‘ign through American eyes’ in (1949) F.L.J. PP. 158-170 (Jour). eyes’ in (1949) F.L.J. 
163 (Jour). 


6: : 2) Nardone v. US., U.S. is 
git) ee ¥. Bude Co, (1870) LR. 6 C.P. 577, (8) Goldman v. U.S Gey evs Pe 
82. US. 

(5) Flatcher v. Peek, (1810) 6, Cr, 87. 10) Near Aonzg tot®) 249 USS, 47. 


‘unnesola, (1930) 283 U.S. 697 
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of the State. It is the Court, in its cold Chamber, to say whether there is a ‘ clear 
and present danger’! to the existence of the social order, soas to justify a curtailment 
of the individual. The Judiciary, which is proverbially conservative, is thus compe- 
tent to override the wishes of the people’s representatives, as the guardian of the 
‘fundamental’ rights. The Court, of course, acknowledges that the Legislature 
has a power to regulate the exercise of the individual rights in the collective interests. 
under the doctrine of ‘ Police powers’ ; but the ‘ determination by the Legislature 
of what constitutes proper exercise of Police powers is not final or conclusive, 
but is subject to supervision by the Courts ’.!* 


The Fundamental Rights cannot be amended by the Legislature in the ordinary 
course of legislation, but only through the special process of amendment of the Con- 
stitution requiring concurrence of the State Legislatures [Article 5]. 


Eire—The Constitution of Eire, 1937, cuts a via media between Parliamentary 
and Judicial Supremacy as, regards Fundamental Rights. In section 15 (4), it 
makes the declaration that any law enacted by Oireachtas (Legislature) which is 
repugnant to any provision of the Constitution shall, to the extent of such repugnancy 
be void. But while the limitation upon the Legislature is absolute as regards some 
of the fundamental rights (e.g., equality before the law, section 40 (1) ; abolition of 
titles, section 40 (2), the guarantees of liberties contained in section 40 (6) (i. ¢., 
freedom of expression, of assembly, of association) are all subject to regulation and 
control by the Legislature, of course, within certain limits and for particular purposes. 
The Courts are not competent to interfere with such regulations under any doctrine 
of ‘judicial review ’ as in the United States,—substituting its own notions about the: 
need of such regulation. Apart from such regulation, however, the Legislature has. 
no power to modify or abolish the declaration of fundamental rights in the Consti- 
tution. That can be done only by a constitutional amendment, requiring a 
referendum to the people (section 46). 


INDIA 


The Indian Constitution seeks to make a balance between a written guarantee 
of fundamental rights and the collective interests gf the community. It divides. 
the provisions in Part III into different categories. 


It has heen already stated that so far as the provisons in the nature of constitu- 
tional limitations are concerned (e.g., Articles 14, 15, 17, 18, 20, 24) they are binding 
upon both the executive and legislative authorities of the State and the Courts. 
shall be competent to declare a law as void on the ground of contravention of these 


rights, as in the United States. 


On the other hand, the right of life and personal liberty (Article 21) is peacteally. 
left to the Legislature (in the manner provided in Article 114 of the Cont 
the German Reich), subject only to the limits imposed by Article 22. eas 7. 
will be available against the Executive but only within the limits allowed by law. 


So also the right to property [Article 31). 


The individual rights guaranteed by Article 19, 4 
general binding cian both the Executive and the Legislature. But oe ee 
Executive and Legislative authorities are permitted by the Constitution to euch 
valid exceptions to the rights within limits imposed by the Constitution. ihe 
grounds, in brief, are security of the State, public order, public morality Ne ae 
like. This exception may be said to be the adoption of the ‘ Police eT ; aeate 
body of the Constitution, but the powers are given not only to the Legis 
but also to the Executive. n os 

But even within the field left by the Constitution to the Judiciary to re 
legislation repugnant to the Fundamental rights, the Indian Judiciary will not 


on the other hand, are in 


US. . 
(11) Bridges vy. California, (1941) 314 U.S. (1923) 262 39° 


(12) Meyer v. Nebraska, 
252 (263). (400). 
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i i i ins in the United States, 
against the Legislature which obtains in t : 

br the Lisaanae oF he Union (see Article 368) is empowered to amend Part HI 
sf th C redtution by a special majority. No ratification of the State Legislatures 
ne pulied for this purpose}, So, it will be possible for the Legislature to ae 
Hide wiwtolesome decisions without much difficulty. As regards ee 
rights, thus, the Indian Constitution attempts a compromise between the doctrines 
of Parliamentary supremacy and Judicial supremacy. od 
i rwise requires, ‘‘ the 

2. In this Part, unless the context otherwise req » tl 
: ; State,” includes the Government and Parlia- 
ment of India and the Government and the 
Legislature of each of the States and all local or other authorities 


within the territory of India or under the control of the Government 
of India. 


Definition, 


OTHER CONSTITUTIONS 
Burma.—S. 9 of the Burmese Constitution, 1948, says— 
“In this Chapter and in Chapters III and IV, the term “ State’ means the executive or 
legislative authoriiy of the Union or of the unit concerned according as the context may require. 
InbDIA 


The ‘ State’ in Part III—The present article interprets the word ‘ State ’ 
as used in the different articles of Part III. Unless the context otherwise requires, 
the word shall refer to all ‘authority ’,—including not only the Executive and 
Legislative organs of the Union and the Units, but also local bodies having ‘ autho- 
rity’, such as Village Panchayats, District Boards, Local Boards and the like. 
The context may, of course, restrict the meaning of the term. Thus, in article 
31 (3), the Legislature of a State refers to the Legislature of a State in Part A, B, 
or C. 


* Authority ’.—Authority means the power to make laws, orders, regulations 
and bye-laws, etc., having the force of laws [Article 13 (3)], and also the 
power to enforce laws. That is why, the definition comprises both the 
legislative and executive organs, whether of the union, States or local authorities, 
The object of including all ‘authorities’ within the term ‘State’ in this 
Part is, of course, to enlarge the scope of the fundamental tights which shall thus. 
be binding upon every authority in India which has the power to make laws, bye- 
laws, etc. But the widening of the scope of the word ‘State’ also widens the 
number of authorities who are entitled to impose limitations upon the fundamental 
rights, ¢.g., those contained in Article 19. 

‘Local authorities within the territory of India’.—Local authorities are under the 
exclusive contro! of the States, by virtue of entry 5 of List II of the 7th Schedule. 
That entry contains a list of local authorities. See also definition of ‘ local autho- 
tity’ in section 3 (28) of the General Clauses Act X of 1897. 


* Other authorities’ vefer to authorities other than those of local self-Govern- 
ment, who have powers to make rules, regulations, etc., having the force of a law, 
¢.g., a Bar Council constituted under the Indian Bar Councils Act (XXXVIII) 
of 1926 [¢f. ss. 7, 9, 15]. 

‘ Authorities under the control of the Government of India’.—These 
the application of the fundadiveetl tights to are: po Toy Tei 
which may be under the control of the Governm: 
¢.g., mandatory and trustee territories which mi 
organisations under the control of the Governm: 
that India would not discriminate, 


" (13) See my article on-the Indian Constitution I ituti 
2 4) Dr. Ambedkar, 
in (1949) F.L.J. 156 (Jour.). D ne Vol, Vil, Pp. Gor. See Rey, 
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13. (1) All laws in force in the territory of India immediately © 
Laws jiconssen with before the commencement of this Constitution, 
ot it derogation of the eet roe ir a ae cae with the 
: art, shall, to the ex 
such inconsistency, be void. , ; ne 
__ (2) The State shall not make any law which takes away or 
abridges the rights conferred by this Part and any law made in 
contravention of this clause shall, to the extent. of the contravention, 
be void. , 

(3) In this article, unless the context otherwise requires,— 

(a) “ law” includes any Ordinance, order, bye-law, rule, 
regulation, notification, custom or usage having in the territory of 
India the force of law ; 

(b) “laws in force ” includes laws passed or made by a Legis- 
lature or other competent authority in the territory of India before 
the commencement of this Constitution and not previously repealed 
notwithstanding that any such law or any part thereof may not be 
then in operation either at all or in particular areas. 


OTHER CONSTITUTIONS 
Japan.—Art. XCVIII of the Japanese Constitution says— 


« This Constitution shall be the supreme law of the State, and no public law or ordinance 
and no Imperial rescript or other act of government, or part thereof, contrary to the provisions 
hercof, shall have legal force or validity.” . 

INDIA 

Scope of article 13.—Clause (1) read with clause (3) says that all laws, including 
customs and usages having the force of law, existing in India at the commencement 
of the Constitution which are inconsistent with the provisions relating to Funda- 
mental Rights contained in Part III, would be to the extent of such inconsistency, 
[As to the meaning of ‘ inconsistency ’, see under Part XI, post.] Clause (2 
on the other hand, provides that not only existing laws, but any future Jaw 
enacted by any authority in India, which takes away or abridges any of the 
rights and provisions of Part III relating to Fundamental Rights, shall be void 
to the extent of repugnancy. In other words, Courts shall be entitled to 
declare such repugnant laws as void, of course, to the extent of repugnancy. 


Causes (2)-(3). ‘ To the extent of the inconsistency or contravention ’.—Only the 
repugnant provisions of the law in question shall be treated by the Courts as 
void, and not the whole statute or the like,—subject of course to the doctrine 
of severability. (On this point, see under Part XI, Chapter I, post). 2 

Crause (3) : ‘ Unless the context otherwise requires ’.—These words make it clear 
that ‘laws’ in clause (1) include customs and usages, while customs and anes 
cannot possibly be included in laws made by Legislatures, within the meaning ©! 


clause (2). She & fe 
Sus-cLausE (a) : ‘ Having the force of law ’.—The definition Se i 
that any rule of conduct having the force of law is a ‘Jaw’. But it aes = 
what constitutes the ‘ force of law’. For that we have to refer as a rea’ a 
on jurisprudence. The standard definition of ‘law > is by Holland, who, tmprovi g 


‘on the definition of Austin, says— a ak 
i 5 hority”’. 
“ Law is a general rule of external human co yy a sovercign political authority 


But enforcement by a sovereign political authority in a modern State means 
enforcement by the Courts of Justice. Hence, Salmond puts it thus : 


void. 


nduct enforced by 


(15) Holland, Jurisprudence, roth Ed., Pp. 40 
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“Law is the body of principles recognised and applied by the State in the administration of 
nee i duct has the force 
Hence, the answer to the question whether any rule of conduc a 

of law is to be found in the fact whether it is enforced by the Courts of law. 


Bye-law.—Bye-laws are rules made by some authority, subordinate to the 
Legislature (e.g., municipal and other local bodies, the public utility corporations, 
empowered to make bye-laws), for the regulation, administration or management 
of some district, property, undertaking, etc., and binding on all persons who come 
within their scope. If, however, the subordinate authority exceeds the powers 
conferred upon it by the statute which empowered it to make bye-laws, such bye- 
laws are invalid as ultra vires. Hence, a ‘bye-law having the force of law 
obviously refers to intra vires bye-laws.}7 


In order to be valid and enforceable as law, a bye-law must, therefore, satisfy 
the following conditions?8 : 


(i) It must be made, sanctioned and published in the manner prescribed 
by the statute which authorises the making. This condition only makes the bye-law 
formally good ; it does not follow that a bye-law which is formally valid is intra vires 
the statute which authorises it. 


(ii) A bye-law which is repugnant to the general laws of the land are void.1® 

But it is not bad merely because it deals with something that is not dealt with by 
the general law, for, by nature, a bye-law is supplementary to the general law.s 
What the rule means is that the bye-law— 

‘Must not alter ‘the general law by making that lawful which the general law makes 
unlawful, or that unlawful with the general law makes lawful.” 2° 

But ifit is capable of two constructions, we must adopt that construction which 
would make it consonant with the principles of the common law.?! 


(iii) It must not go beyond, nor be repugnant to, the statute under which it 
has been made. 


(iv) A bye-law is liable to be declared void if it is not certain and Positive 
in its terms, 22 


(v) A bye-law must not be unreasonable. But unreasonableness does 
not mean that any particular Judge or Judges think it to be ‘unnecessary or in- 
convenient ; but means that the bye-law must not be partial and unequal in its 
operation between different classes; must not be manifestly unjust ; nor involve 
such oppressive or gratuitous interference with the rights of those subject to them 
as could find no justification in the minds of reasonable men.?2 Otherwise, bye- 
laws made by public representative bodies should be ‘ benevolently interpreted ’ 


and ‘ credit ought to be given to those who have to administer them that they 
will be reasonably administered ?23, 


“ Rule, Regulation, Order ”.—These are all instances of subordinate law-making 
by the Executive, under statutory authority.?4 While a rule is general in scope, 


an order is specific in its application and its function relates more particularly to 
the execution or enforcement of some rule previously made. 


“ Rules made under an Act. ...... are to be of the 

and are to be judicially noticed, must be treated for all P 
otherwise, exactly as if they were in the Act. If there is a 
Section of the Act, it must be dealt with in the same spiti 
Act should be dealt with, If reconciliation is impossible 

and probably the rule would be treated as subordinat 
Tegulations are to be regarded as though embodi 


tas a conflict between two sections of the 
the subordinate Provision must give way, 


€ to the section” 38, Similarly j i 
ied in the Act itself} oes 


ry GF Wade & Phillips, Constitutional Law, (23) Kruse v. Johnson, (1898) 2 Q.B. a1 

“Gs Vide Osborne, Construction of Dera, 

"3 Cf. Kruse v. Johnson, (1898) 2 Q.B. (24) ' Construction of Deeds and 
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[For definition of ‘rule’ and ‘ regulation’, see secti 
and (47) of the General Clauses Act X of Bol. EST nee A) 


' Sub-clause (6) : ‘ Laws in force’.—These also include ordinance, order, bye- 
aw, rule, regulation or notification, having the force of law (but not custom or 
usage). Cf. definition of ‘ existing law’ in Article 366 (10), post. 


Right to Equality. 
14. The State shall not deny to any person equality before 


the law or the equal protection of the laws 


Equality before law. eg : = 
within the territory of India. : 


OrueER ConsTITUTIONS. 2 


United States of America.—Section 1 of the 14th Amendment to the Constitution 
of the United States says— 

, is ean State shall....deny to any person within its jurisdiction the equal protection of the 
WS. 

While the ‘ Due process clause’ (First Amendment) secures that no man 
shall suffer in life, liberty or property save in the ‘ due process of law’, the 14th 
Amendment secures that there should be no discrimination in favour of any indi- 
vidual or class similarly situated. This guarantee of equal protection extends 
even to foreigners resident within the jurisdiction of a State. Equal protection, 
however, does not prevent reasonable legislative classification, * 


Ejire-—Section 40 (1) of the Constitution of Eire, 1937, says— 


‘All citizehs shall, as human persons, be held equa! before the law. 
This shall not be held to mean that the State shall not in its enactments have due regard to 
differences of capacity, physical and moral, and of social function.”” 


Burma.—Section 13 of the Burmese Constitution, 1948, says— 


sex or race are equal before the law; that is to 


“All citizens irrespective of birth, religion, | t 
between one citizen or class of citizens and 


say, there shall not be any arbitrary discrimination 
another.” 


INDIA. 
EQUALITY BEFORE THE LAW AND EQUAL PROTECTION. 


It is to be noted that while the phrase ‘ equal before the law’ occurs in almost 
all written Constitutions that guarantee the right to equality, the Constitution 
of the United States (see above) uses the expression ‘ equal protection of the laws’. 
Our Constitution, on the other hand, uses both expressions. 

The two expressions may scem to be identical, but in fact, as they are understood 
in the United States, and elsewhere, they mean different things. As to their origin, 
it may be said that ‘ equality before the law’ is an expression o 


Jaw, while the other expression owes its origin to the American ee * 

doris ; é : ead as the two expres- 
Before entering into a detailed discussion of the implications of t ae 
sions, it may be pated out, broadly, that though both the phrases aim at establish- 
ing what is called “ equality of status’ 


> in the Preamble of our Constitution (P. 27), 
—while equality before the law is a some ae coe eae vee or 
. special privilege in favour of any individual an) ral on 
fase C the ordinary. law (Dicey), “ equal protection of the lave a ea, 
concept implying equality of treatment in equal circumstance Aa te lear ob 
of course, fundamentally the same, 22., equal justice, and, 1 = eae of the 
equality of treatment finds place in the English writer Jennings P' 


principle of equality before the law : 
Wo v. Hopkins, (1886) 118 U.S. 356 


; - Yick 
See elso article 128 (1) (4) of the Czecho: (3) igan, (1921) 257 U.S. 312 ( 2) 
Sila icle 4 of Jugoslav, article 73 (1) of (4) Truax v- Ce 921) 757 cB) 170 as. 


slovak, art ( 
Dansig aad article 14 of the Japanese, article 4 (5) Magoun 
of Swiss, article 109 of Weimar, Constitution. 283. 
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“Equality before the law means that among equals the law should be equal and should be 
equally administered, that like should be treated alike.” * 

Equality before the law.—Equality before the law does not mean an absolute 
equality of men, which is a physical impossibility, but the denial of any special 
privilege by reason of birth, creed or like in favour of any individual and also the 
equal subjection of all individuals and classes to the ordinary law of the land adminis- 
tered by the ordinary law Courts.? In the words of Jennings®, it means— 

“The right to sue and be sued, to prosecute and be prosecuted, for the same kind of action 
should be the same for all citizens of full age and understanding, and without distinction of race 
religion, wealth, social status, or political influence.” 

Every State, however, recognises some exception to the rule of equality before 
the law.® Some of these exceptions are based on the comity of nations and some 
are based on political grounds, 


The absence of special privileges by reason of birth, creed, religion or the like, 
does not mean that there should be an absolute identity of position as between 
one citizen and another, irrespective of his functions.® Thus, public officers, 
entrusted with the duty of maintaining public order, must, of necessity, Possess 
powers wider than those of private citizens. What the rule of equality before the 
law means is that these powers of the public officers must be defined by law and that 
the officers, in the exercise of these powers, must not commit a wrong. In case 
they commit a wrongful act (i.e., a breach of the law) or an abuse of powers, they 
shall be subject to be tried in the ordinary Courts of law just asa Private citizen is, 
for his wrongful acts,1° 


As to the exceptions under our Constitution in favour of the executive heads 
of the Union and the States, and public officials, generally, see under article 361, post, 

The exceptions founded on international law or comity of nations which will 
also be recognised under the Constitution of India (&. Article 51), may be referred 
to briefly : 

(i) Foreign Sovereigns.—Every Sovereign of an independent t i 
entering into the territory of another State, reserves the lemueitice Ae toe 
Sovereign status, and is exempt from the jurisdiction of the Courts of the forei 
country, !2 - 

But the exemption from process accorded by the law of nati 
and to Ambassadors and Foreign Ministers, being for their benefit, may be waived 
by oe ate the ee the Sovereign.!2 But the immunity is lost only by 

actively electing to waive the privilege’, upon being s ed. 13 

" against jurisdiction is not such waiver.14 7 a sbpearence: to plead 

: (3) Ambassadors—An Ambassador resents his § 
in general, all the immunities which his Boveri could : 
territory {see under Entry 11 of List I, 7th Sch,, post.) 

.___ (4) Alien enemies—While alien enemies can be tried in i 
crimes in the ordinary Courts, as regards acts of war, they can he ee 
under martial law and not by the ordinary Courts, ony 


As to aliens, generally, see under Entry 17 of List I, 7th Schedule, post. 
Justice should be available to all, 


me 1 ey 
: € manner as others!5, unlesg legal advice 
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vereign, and enjo 
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is available to the poorer people, whether in civil or criminal proceedings. This 
feeling has led to the passing, in England, of the Legal Aid and Advice Act, 1949.2° 

There is no such provision under the existing Indian law. It may be expected 
that the Legislature will attend to this matter, particularly in view of the guarantee 
of equality before the law. 


Subordinate legislation and Administrative tribunals—We have seen that, according 
to the classical interpretation of the doctrine of equality before the law by Dicey’, 
it means the “ equal subjection of all to the ordinary law of the land administered 
by the ordinary law Courts”. But since the publication of his First Edition (1885), 
conditions in England have changed so as to make his classical view untenable 
on both the above points. For, by ordinary law, he meant the common law and 
statute law, z.e., law made by Parliament. But subordinate or delegated legislation 
by the executive Departments has since come to form the bulk of the law. So, 
a problem has arisen how far the rule of the ordinary law of the land can be main- 
tained consistently with the existence and development of such departmental legis- 
lation, i.e., legislation by other than legislative bodies. On the other hand, by the 
“ordinary Courts’, Dicey meant the judicial tribunals. But owing to the com- 
plexity of modern social and economic conditions, Parliament has been compelled 
to entrust the Department responsible for administering a law, with the power of 
deciding administrative of quasi-judicial issues arising out of the administration 
of the Act. Here again arises the question whether this administrative justice 
is inconsistent with the subjection of all to the ordinary Courts of law. The two 
problems may be discussed separately, with reference to conditions under our own 


Constitution. 


Subordinate legislation.—Subordinate or delegated legislation, as has been already 
explained, means that body of law which is made administratively by means of 
rules, orders and regulations, framed and promulgated by a Ministry or Govern- 
ment, in pursuance of a power conferred by an Act of the Legislature. Subordinate 
legislation has, to a certain extent, become inevitable!8, owing to the increased pres- 
sure for legislation and the complexity of the subject-matter of legislation. The 
English?* Parliament has, therefore, been compelled to lay down mere outlines of 
policy, leaving it to the discretion of the administrative Department, which is to admi- 
nister the law, to fill up the details as well as to change them according to cones 
conditions. Though this is legislation under statutory authority, it no dou 
detracts from the traditional legislative sovereignty of Parliament, for, in making 
orders and regulations under the statute, the limits of the statutory authority 
or the spirit of the legislation may be transgressed. 


So long as the Courts are free to question the validity of the Px reer _ 
individual may seek his remedy against such abuse of noes Se evalid 
for it is a rule applicable to all subordinate legislation that it can be dec! eee ae 
by the Court of law on the ee that f is a bag of ere tusiediction ee 

hority it purports to have been issued. but this s : 

judiciary hay bere sought to be ousted, in recent statutes, by eee a 
that regulations may be made under the Act, but that “‘ they — ier te te 
enacted in this Act”. By such a clause, Parliament seems > ate a ae 
Executive a blank cheque”. The effect of such a clause wer gt aid be equally 
Court is powerless to pass judgment upon the Act of Pee eee “haat eisen 
helpless as against departmental fiat. The English Ju ra i Me eaulations's 
to the occasion and held that the clause referred to saves a Sethe ihe on 
in other words, it does not prevent the Courts from scrutinising 


f i Congress to a 
So also the American! z 
alta erable extent, notwithstanding the doctrine 


( ini , Reporter 
16) See (1949) %Dominion Law P' 5 
3 of Separation of Powers under the American 
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Journal, p. 32. See in this connection, ne 
XXXII of the Japanese Constitution, aration ot eee Willingham, (1943) 32% 
(17) Dicey, Law of the Constitution, pp. 202- Esa: seg further under Part V 


G8) Jennings, Parliament, 1948, p. 656. Ch. I, post. 
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tion or the order conforms to the’Statute.?° In a recent case??, the Court of Appeal 
has further laid down that (i) it is a right of the citizen to know what the law is 
and that, accordingly, delegated legislation should be published and accessible ; 
(ii) that sub-delegated legislation,is bad. In other words, where a statute authorises 
a Minister to give directions ‘as appear to be necessary and expedient , the Minister 
cannot again delegate such discretionary power to some third party, who is not 
required to publish the regulations. The limitation is, however, confined to 
legislative powers and does not extend to administrative matters,?? 


The dangers of the system were first brought into public discussion by the 
publication of Lord Hewart’s New Despotism in 1929, which was followed by an 
enquiry by a Select Committee of the House of Commons.*? Though the recommen- 
dations of that Committee have not yet been given effect to, the cases just cited?!-?* 
show that the danger is tending to appear in newer manifestations. 


Our Constitution visualises subordinate legislation by including ‘ order, rule, 
regulation, notification ’, in the definition of law in Article 13 (3)—[see p. 49, ante]. 
Further, there being no theory of Separation of Powers under our Constitution, 
which does not ‘vest the legislative power’ in Parliament (as does Article 
I, section 1, of the Constitution of the United States), it would be possible for our 
Parliament?‘ or the State Legislature to delegate not only the formulation of 
administrative details, but also legislative details?5 as in England.! But, in 
order to be valid, such rules or regulations must be intra vires the statute, 
as in England (see above). In view of the dangers involved in the system, it may 
be recommended that the Indian Legislatures should early take into consideration 
the suggestions of the Report of the Committee on Ministerial Powers in England?, 
é.g., to require that the administrative rules, etc., must be laid in draft before the 
Legislature, and so on. 


Administrative Tribunals.—The extension of governmental activities is responsible 
for entrusting to executive authorities the right of deciding administrative and quasi-~ 
Judicial issues* in place of reference to ordinary Courts. The main arguments 
in favour of this system are that (a) the ordinary Courts are already over-burdened 
with work ; (6) their procedure is technical and costs are prohibitive ; (c) questions 
arising out of a social or industrial legislation are better decided by persons who 
have an intimate knowledge of the working of that Act. 


Thus, in England, many recent Acts provide that questions arising out of the 
administration of the Act shall be decided by the Department or the Local Govern- 
ment authorities who administer it. For example, the Minister of Health is a 
tribunal of appeal under the Old Age Pensions Act, 1936. Allis well so long as 
the administrative tribunal is subject to the control of the ordinary Courts of the 
land. The general rule of English law is that all inferior Courts or other tribunals 
unless there JS any statutory provision to the contrary, are subject to the control 
and supervision of the High Court. Until recently, all these administrative tribunals 
and Departmental authorities were under such control, and there was in effect 
pothing like any Administrative Court’ in England. But some Acts have also 
rae Sere oe ae piesa aes - 3 oreinary Courts has been totally ousted, 

, ¢ tribunal ‘ final and conclusive’ ; e.g. 
Rail Traffic Act, 1933, Old Age Pension Act, 1936. Pure ser ceure eee 


It is remarkable that though the jurisdiction of the ordinary Courts is thus 


ousted, there is no provision for control by any superior Administrative tribunal 
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as in the Continental system. The question was therefore referred to the Com- 
mittee on Ministers’ Powers‘, 1932, as to whether England should adopt a full- 
fledged system of Administrative Courts on the French model. Butthe Committee 
gave its opinion against such a proposal on the ground that it was opposed to the 
flexibility of the English Constitution and the jurisdiction of normal judicial control 
over administrative proceedings. Instead, the Committee recommended that 
these authorities should continue to exercise such judicial powers but that (i) the 
power of the High Court to keep them within limits by the prerogative writs such 
as mandamus, prohibition and certiorari®, should be retained ; (ii) these tribunals 
should observe the rules of natural justice ; (iii) there should be an appeal to the 
High Court on points of law. The recommendations of this Committee have 
not been accepted as yet in toto. But in some statutes, such as the Restriction 
of Ribbon Development Act, 1935, we find a provision that the Minister must give 
a summary of the facts and the reasons for his decision. Unless there is any such 
provision, the Minister or other tribunal is not bound to give any reasons for his 
decision. In Local Government Board v. Arlidge®, the House of Lords has laid it down 
that an administrative tribunal need not follow the procedure of a Court of law. 
It is free to follow that procedure which enabled the administrative authority 
to act efficiently. Hence an administrative tribunal is not bound to disclose to a 
party the report of an official? or to hear a party orally ; and it is not fettered by 
any rules of evidence for obtaining information.® 


But though an administrative tribunal is not bound to follow the strict pro- 
cedure of a judicial trial it is bound to observe what are called the rules of ‘natural 
justice” These are— 


(i) A person must not be a judge in his own cause. This rule precludes 
a member of the tribunal to try a cause to which he is a party. It has been held 
that members of a local or other body, who had taken part in promulgating an order 
or regulation, cannot afterwards sit for adjudication of a matter arising out of such 
order,—because of their disqualification on the ground of bias. 


(ii) A person must not be condemned unheard.1° This, however, tied 
that the party must have reasonable notice of the case he has to meet and an giao 
tunity of-stating his case. It does not necessarily mean that he is entitled a app 
in person and to be heard orally (unless of course, there is any statutory obliga 
to that effect).® 


(iii) The decision must be made in good faith, i.e. it must ol rena 

order to achieve some object other than that for which the judicial or q 
judicial power is given.!} Aa 

More recent writers}? are of the opinion that the existence of aden thas 
tribunals is not necessarily incompatible with the Rule of Law, provi Oe ain 
tribunals observe “the essential requirements of justice,” and ee e olleine 
for appeal to the ordinary Courts, on points of law. The se 2 pital at 
in short, lies not in the abolition of administrative or other OT hee ar era 
in bringing them under the control of the ordinary courts 1 
essential principles of justice. ‘ asic 

In India, under the existing law, the ordinary civil ee heh . eae see 
to try all suits of a civil nature, excepting only ae ape the jurisdiction of the 
zance is expressly or impliedly barred.1* The exclusion 
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Civil Court is not to be readily inférred and?‘ the burden of proof is clearly on the 
part of those who maintains an exception to the general rule.* The legal right to 
bring a suit cannot be barred by considerations of policy or expediency.*® Where a 
statute creates a special jurisdiction but no machinery is set up for the exercise of 
that jurisdiction, the general jurisdiction of the Civil Courts is not lost and no wider 
interpretation will be given to the terms of any special law so as to limit the powers 
of the ordinary Courts.1? ; 

But where a statute creates a liability not existing at common law and gives also 
a particular remedy for enforcing it, the party must adopt the form of the remedy 
given by that statute.15 In other words, when a special tribunal is appointed by an 
Act to determine questions as to rights which are the creation of that Act, then except 
so far as otherwise expressly provided or necessarily implied, that tribunal’s juris- 
diction to determine those questions is exclusive. In such a case there is no ouster 
of the jurisdiction of the ordinary Courts for they never had any—the rights having 
been created by a statute which created the tribunal. 

If the statute creating a special tribunal makes its jurisdiction subject to the 
supervision of the ordinary Courts, evidently there is no encroachment upon the 
rule of law. But very often the statute makes the decision of the tribunal ‘final’. 
But even the Civil Courts can interfere with the decision of the special tribunal, 
¢.g., by way of certiorari [see under Article 32 (2), post], or by an independent suit?8 
in the following cases : 

(a) Where the special tribunal has acted without jurisdiction or has acted 
beyond the powers conferred upon it by the statute which created it!®. No special 
or statutory tribunal] can, by purporting to exercise a jurisdiction which it did not 
possess, make its order upon such a matter ‘final’, and exempt itself from the 
control of the Civil Court!®, In such a case, the tribunal cannot be said to have 
acted under the statute?9, 

__ , (b) Where it acts within its Statutory limits, i.e., intra vires, but it acts in 
violation of the fundamental principles?® of judicial procedure?4, e.g., where a 
tribunal makes a quasi-judicial order against a party without hearing any evidence 
at all, _But where the decision of the special tribunal is intra vires, mere irregularity 
or illegality?? will not take away its final jurisdiction, 

: (c) Where the proceedings of the tribunal are vitiated by fraud?%, or by 
dishonesty or caprice on the part of the tribunal itself. 24 

i should be noted that apart from a suit under the general law on the grounds 
ate Raves our Constitution makes several other provisions for bringing the tri- 
i net under the Supervision of the ordinary Courts of the land. These are (a) 

¢ directions or orders or writs enumerated in Articles 32 (2)-(3) ; 139; 226 (1) 3 
(%) tee of the High Court [Art. 227 (1)]; (c) appeal to Supreme 
ae y special leave [Article 136 (1)]. (See comments sani these Articles, 
Special Criminal Courts.—See under Article 21, post. 

Poteet and Military Courts.—See under Articles 33-34, post. 
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“equal security to eve in hi i i impli 

7 ryone in his private rights....It implies not only that the means 

ae as ae afford for such security shall be accesible to him, but that no one shal! be subject 
any bnrden or charges than such as are imposed upon all others under like circumstances,””? 


Equal protection, in short, means absence of any arbitrary discrimination by the 
laws themselves or in their administration. None should be favoured and none 
should be placed under any disadvantage, in circumstances that does not admit 
of any reasonable justification for a different treatment. Thus, it does not mean 
that every person should be taxed equally, but that persons under the same circum- 
stances or property of the same character should be taxed by the same standard.? 
But if there is any reasonable basis for classification, the Legislature would be 
entitled to make a different treatment. Thus, it may (i) exempt certain classes 
of property from taxation at all, such as libraries and the like ; (ii) impose different 
specific taxes upon different trades and professions ; (iii) tax real and personal 
property in different manners, and so on. Similarly property specially benefitted 
may be subject to special taxation, if the taxation is equal within the class benefitted. ® 
Again, there may be different modes of assessment for different kinds of properties, 
provided the rule of assessment is the same®. 


Equal protection thus means, in short— 


“that no impediment should be interpesed to the pursuits by anyone except as applicd to the 
same pursuits by others under like circumstances; that no greater burdens should be laid upon one 
than are laid upon others in the same calling and condition; 


that in the administration of criminal justice n> different or higher punishment should be 
imposed upon one than such as is prescribed to all for like offences.” 7 
Nor does equal protection prohibit the granting of special privileges to parti- 
, cular enterprises or employments in the interests of the general welfare, provid 
there is no discrimination within that class, e.g., in favour of national banks, insurance 
companies, railways and the like®, Similarly, corporations may be treated sepa- 
rately from individuals and foreign corporations may be classified separately from 
domestic corporations. ® 
“Class legislation discriminating against some and favouring others is prohibited, but legislation 
which, in carrying out a public purpose, is limited in its application, is not prohibited, if within the 
sphere of its operations it affects alike all persons similarly situated.” ?° 
A classification is reasonable when it is not an arbitrary selection™* but rests on 
‘ differences pertinent to the subject in respect of which classification is made’ ?® ; thus 
a particular business may be subjected to a special burden if there is reasonable 
relation between the burden imposed and the peculiar character of the business. 
Thus, railways may be made a special class for taxation!? or safety to the public. 
Similarly, certain professions may be limited to persons having particular qualifi- 
cations.14 Again, a classification having some reasonable basis docs not ot 
against ‘equal protection’ merely because it is not made with mathematic 
nicety or because in practice it results in some inequality.1® 


The reasonableness of a classification would thus depend upon the purpose 
for which the classification is made. Thus,— 
her businesses, on the ground 


“Night work in laundries may be forbidden, though allowed in ot sinesvealing in, or the 
of protecting the community against fire. Regulations mav be impose bane sons selling milk 
use of intoxicating liquor which are not impossd upon other products; ae bcs Fertiliser plant 
may be required to take out licenses and to c1'form to special sanitary pro 7 


ituli ’ 81, 286. 
i 8) Cooley, Constitutional Law, pp. 201% 
a cae S. Pacific R. R. Co., (1886) fey Poe Mamgfacturing C0. V. Saunders, 274 
‘Magoun v. Illinois Bank, 170 U.S. 283. | U.S. 490. 3 HK 
(3 Onihe subject of classification for ‘taxation’ (10) Power Mfg. Co. v. Saunders, 274 
oe rane Law of the American Constitution, “ty éalp Ry Ellis, (897) 165 us, 40. 
‘eet BE ROE eee (13) St. Louis at Mee a U.S. 1. 
5) Walston v. Nevin, (1888) 128 U.S. 578. (14) Re Lockwood, 154, U-S) 10 oun) 
{3} Winona Co. arsine 159 U.S. 526. (15) Lindsky x Natural Carbonic » (19 
at Barbier v. Connelly, (1885) 113 U.S. 27. 220 U. S. 61 (78)- 
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may be kept out of cities, and so may cow stables and dairies, and brick-making may be restricted 
to designated areas... 2.2 +. a ' 


The burden of showing that a classification rests upon an arbitrary and not 
reasonable basis is upon the person who impeaches the law as a violation of the 
guarantee of equal protection.17_ Further, if any state of facts can be reasonably 
conceived that would sustain the classification, the existence of that state of facts 
at the time the law was enacted must be assumed. 1? 


On the other hand— 


(a) The guarantee of equal protection cannot interfere with the * police 
power” of the State,1®—to prescribe regulation to promote the health, peace, morals 
and good order of the people, and to legislate so as to increase the industries of the 
State, develop its resources and add to its wealth and prosperity, for which legislation 
of a special character is often necessary. Thus,— 


“Special burdens are often necessary for general benefits ” }* (such as} for supplying water, 
preventing fires, lighting districts, cleaning strects, opening parks, and many other — objects, 
Regulations for the purposes may press with more or less weight upon one than upon another, 
but they are designed, not to impose unequal or unnecessary restrictions upon anyone, but 
to promote, with as little inconvenience as possible, the general good. Though in many 
respects, necessarily special in their character, they do not furnish just ground of complaint 
if they operate alike upon all persons and property under the same circumstances and 
conditions, ’? ?° 


On the same principle, though the equal protection extends to aliens resident 
within the jurisdiction of the State,?! and aliens are not to be discriminated against 
simply on the ground of alienage, they may be subjected to special restrictions on 
the ground of peril to the public welfare.22_ Again, owing to difference in the 
nature of their allegiance to the State, classification may be made between citizens and 
aliens as regards acquiring land?#, It is reasonable to deny aliens the use of shotguns 
for protecting game, but it is not resonable to deny them the right to work for a 
living. 2? 

_ (6) The guarantee of equal protection does not prevent the State from 
applying different laws or different systems of judicature to different parts or local 
sub-divisions of the country according to local circumstances, for the clause does not 
secure to all persons the benefit of the same laws and same remedies.?4 Equal 
protection of the laws is a pledge of the protection of equal laws.?5 


_ _, {¢) Lack of equal protection is to be found in the existence of an invidious 
discrimination, not in the mere possibility that there will be like or similar cases 
which will be treated more leniently. The Legislature is entitled to hit the evil 
that exists and is not bound to take account of new and hypothetical inequalities, 
that may come into ‘ existence’ as time passes or as conditions change. 


It is to be carefully noted that in the United States, it has been held that the 


equal protection clause is not intended to abolish social as distinguished from 


political inequality ; hence racial segregation or provision of separate accommo- 


dation for the coloured races in the public carriers, etc., is not a violation of equal 
eae : rey ee our Coton, no such discrimination would be possible 
: of the fact that it will come within ‘ unt ility i * withi 
eee ae ouchability in any form ’ within 
_ The guarantee is in respect of legislation as well as 
It is to be noted that though the guarantee is 
it includes legislation as well as administration o! 


of execution or administration of laws.— 
of equal protection of the ‘ laws <4 
f the laws,-and, accordingly, practi- 


(16) See cases collected i i ‘ 
eileen Coonteuice. Coon: Law of the (21) Yu Cong v. Trinidad, 271 U, S. 500, 


: . (22) Truas v. Raich i 
tt. acre i Natural Carbonic Co., (1911) {23} ES Mae v. Tromp, pes Ue Seah 197. 
(18) See Burdick, La’ = 24) Missourt v. Lewts, (1879' 101 U. S. 22. 
Consttion, PP, 60 abr . of the American Py a Wo v. Hopkins, (1886) 118 U. S. 
) See on this topic, Burdick, La consi i 
Tyme BL) asus. Cee ee me 
‘ r iu = 
» ( é 5) 1g U.S. 27. (2) Plassey v. Ferguson, (1896) 163 U. S. 537, 
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cally all State action? which is intended to be discriminatory as distinguished from 
the mere incidental inequality resulting from the operation of a general legislation. 4 
On the other hand, if a statute is not itself discriminatory but gives to designated 
officials a discretionary power, not to be exercised upon a consideration of the 
circumstances of the case, but a ‘ naked and arbitrary power to give or withhold 
consent not only as to places but as to persons ’, the statute is void as being a denial 
of equal protection.® But it must be shown that the unequal administration 
of the statute (which is itself fair) is ‘intentional and purposeful’. Thus, in a 
case of complaint of unequal assessment by public officials, it is not enough to show 
merely that some are assessed at a higher valuation than others. The difference 
must be due to a purposeful discrimination, which may be evidenced, for example, 
by a systematic under-valuation of the property of some tax-payers and a 
systematic over-valuation of the property of others, so that the practical effect of the 
official breach of law is the same as though the discrimination were incorporated 
in and proclaimed by the statute. ® 


15. (1) The State shall not discri- 

Fer ae minate against any citizen on grounds only of 
Prohibition of discrimi- ee 1 f birth 

nation on grounds of religien, religion, race, caste, sex, place o 1r or 


race, caste, sex or place cf any of them. 
birth, 


(2) No citizen shall, on grounds only of religion, race, caste, 
sex, place of birth or any of them, be subject to any disability, liability, 
restriction or condition with regard to— 

(a) access to shops, public restaurants, hotels and places of 
public entertainment ; or : ? : 

(6) the use of wells, tanks, bathing ghats, roads and places o 
public resort maintained wholly or partly out of State funds or dedi- 


cated to the use of the general public. 


(3) Nothing in this article shall prevent the State from making 
any special provision for woman and children. 
OrHEeR ConstITuTIons. : 
United States of America—Section 1 of the 1gth Amendment (1920) to the 
Constitution of the United States says : : fee tae 
“ The right of citizens of the United States to vote shall not be denied or abridg: ry 
United States or by any State on account of sex.” . 
Article 4, section 2 (1), on the other hand, provides : a i ae ie 
“ The cittizens of each State shall bc entitled to privileges and immunities of citizens 
several States.” : the 
This provision ensures that there will be equality of aomarsie piper: 
citizens of a State and those of another while temporarily sgjouning * i cemnunities 
Previous residence may, however, be.required for certain oie ay privileges has 
such as voting, fishing in the waters of the State. a oe of citizens of all 
been interpreted to include only those privileges * whic : elo. Sate? or ‘ public” 
free Governments’ and not the property rights conferred Pes - the prohibition in 
rights, such as the right of voting or holding office.” och are ‘ just and con- 
this article has been held net to extend to discriminations ee bringing an action 
venient ’, ¢.g., requiring non-residents to give security for cos sill run against a non- 
in a State Court,® or providing that a statute of limitation ¥ 


7 7 i 
resident when it would not run against a resident. 
a1 U.S. 1. 


) 3 
(3) Ex parte Virginia, (1880) 100 U.S. 339 (6) Snowden v. Hughes, (1943) Wall. 36; Von 
6) 


(7) Slaughter House Cases, t Lp. 247. 
(346). i titutional Law, Vol. I, 2: 
ae a oan v. S. Pacific R. R. Co., (1886) 18 Hoy een v, MeClang, 898) 122 OS oy 
+ Rep. . int 
(5) ri “We a an a ia 19 eee Canal Bank V. Lowry, 93 US. 72. 
303. Z 
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The 15th Amendment (1870), section 1, again, lays down ; 


“The right of the citizens of the United States to vote shall not be denied or abridged by 
the United States or hy any State on account of race, colour, or previous condition of servitude. 


Switzerland.—Article 60 says : 


“Every Canton is bound to accord to citizens of the other Confederated States the same 
treatment as to its own citizens in regard to legislation and judicial proceedings. 


Article 4, again, says : 
“In Switzerland there are no subjects nor any privileges of rank, birth, person or family.” 
Australia—Section 117 of the Constitution Act provides : 

“A subject of the Queen, resident in any States, shall not be subject in any other State 
to any disability or discrimination which would not be equally applicable to him if he 
were a subject of the Queen resident in such other State. ”” 

Japan.—Article 14 says : 

“.. ..,there shall be no discrimination in political, economic or social relations because 
or race, creed, sex, social status, or family origin.” 

U. S. S. R—Article 122 of the Constitution of the Union of Soviet Socialist 
Republics, 1936, says : 

“Women in the U. S. S. R. are accorded equal rights with men in all ficlds of 
economic state, cultural, social and political life. The realisation of these rights of women 
is ensured by affording women the right to work, payment for work, rest, social insurence and 
education, equally with men, by State protection of the interests of mother and child, granting 
Pregnancy leave with pay. and by the provision of a wide network of maternity homes, 
nurseries and kindergartens. ” 

Article 123, again, provides : 


“ Equality of rights of citizens of the U. S. & R., irrespective of their nationality of 
race, in all spheres of economic, state, cultural, social and political life, is an indefeasible law. 
Any direct or indirect restriction of the rights of, or, conversely, any establishment or direct 
or indirect privileges for, citizens on account of their race or nationality, as well as any 
advocacy of racial or national exclusiveness or hatred and contempt, is punishable by law. 


Inpra. 


Scope of Article 15.—While Article 14 offers equality before the law to all ‘ per- 
sons’, including aliens, the present article is limited to citizens, but its scope is 
very wide. The prohibition in clause (1) is levelled against the ‘ State’ in the 
distributive sense as defined in Article 12. It also refers to the State in the collec- 
tive sense as contrasted with the individual. It prohibits discrimination against 
any citizen on any of the prohibited grounds only, in any matter at the disposal 
of the State. Cl. (2) on the other hand, is levelled not only against the State 


but also against private individuals, who may be in control of the public places 
mentioned in that clause. 


* Discrimination.’ —‘ Discrimination * shortly speaking, means difference in 
treatment. The prohibition contained in this ciate is este and includes both 
benefits and burdens. Thus, the State cannot exclude a citizen from the 
service merely on the ground of his race, religion, caste, sex or place of birth.!2 
The prohibition comprehends civil, legal as wel ] as political rights. The general 
§uarantee contained in this clause is illustrated in numerous other provisions of the 
Constitution. Thus, the guarantee of equality of sexes is secured by providing— 
i) adult suffrage (Article 326) ; (ii) equality in employment [Article 16 (2)]; 
iti) equal eligibility for the office of President, Vice-President, membership of 


ae Judge of Supreme Court, etc., which may be held by any citizen of 


(11) Gf. Ex parte Virginia, (1879) 100 U.S. 339. 
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_‘ Citizen’ —The words ‘ place of birth’ make it clear that the prohibition 
against discrimination contained in this Article is not applicable to Corporations. 
A State is not debarred from conferring special privileges to corporations incorporated 
by its own grant.'? (Cf. Entry 32, List IT.] 

Discrimination as between the States or units of the Union —In India, there being 
no separate State citizenship, there is no need of any guarantee in the Indian 
Constitution of the nature of Article 4, section 2, of the United States Constitu- 
tion. But discrimination as between one State and another, on the part of the 
Union or of the States has still to be guarded against. 


The only prohibitions against discrimination as between the States are con- 
tained in Articles. »5 (1), 19 (1) (d)-(g), 303 (1) and 304 (a). These provisions 
secure to a citizen born in a particular State of the Union the right ‘ to pass into 
any other State of the Union, for the purpose of engaging in lawful commerce, 
trade, or business, without molestation, to acquire personal property, to take 
and hold real estate, to maintain actions in the Courts, and to be exempt from 
any higher taxes or excises than are imposed by the State’!* upon persons born with- 
in its own borders. 


There being no other bar against discrimination, it follows that it is possible 
for the Union or a State to discriminate against any citizen on the ground of ‘ resi- 
dence.’!4 The use of the words ‘ only’ and ‘ place of birth’ in the present clause 
make that clear. Article 16 (3), thus, specifically empowers Parliament to prescribe 
residence within a State as a requirement for employment of any specified class or 
classes under the State. Scope of laying down a residence qualification for member- 
ship of a State Legislature is provided by Article 173 (¢). 


« Religion’.—While Articles 25-28 lay down the freedom of all persons within 
the territory of India in the matter of religion, the two clauses of the present Article 
and Art. 16 (2) ensure that religion shall not be the ground for any disqualification 
or discrimination in any public matter. Since ‘ discrimination’ includes benefits 
or privileges as well, the present clause means that nobody can claim any special 
privilege from the State on ground of religion only. Thus, the people of the 
Namdhari States are not entitled to any ‘exemption’ from the vaccination rules 
on the ground of their religion.1® 


‘ Race’.—A step towards abolition of racial (disrimination has been Re 
on the eve of the commencement of the Constitution by the passing of the oe 
Law (Removal of Racial Discriminations) Act XVII of 1949)** by whic’ oe 
privileges!? enjoyed by the Europeans and Americans under the British regn 3 : 
matters of criminal law and procedure, have been taken away. Baropess 
therefore, on the same footing as Indians or of people of other races, in these matters. 


Nor will the State, in India, offer unequal treatment to any citizen ae 
of his race. The liberality of this declaration can only be appreciated if el 
the notorious policy of ‘ apartheid’ in S. Africa.*® The indigenous ae i the 
inhabitants of S. Africa have no political rights at all. No less TT ee ndiee 
‘ poll-tax’ against Negroes in the United States, which persists notwl 
the 15th Amendment relating to suffrage. }® 


. oes ivic equalit 
* Sex ?.—The Constitution of India offers unqualified political ay F pit ie 
with men to women, in matters of employment, posi Fre to Fi 
resort, and so on. [As to ‘ economic ’ equality, see Article 39, post. 


Meet : : jain the 15-1-49, Pt 

(12) The position in the United States [Paul India in the Statesman, : 
v. Virginia, 8 Wall. 168] and Australia [T. @ C. (16) Vide 4 D. L.R. nee de Rights and 
v. Howe, (1922) 31 C L.R. 290], is the same. i sates Banerjee, Cons 

y erryland, (187c) 12 Wall, uties, P. 55- -1- ade 

isu ee Ms Mea eS (18) Cf. Statesman, Ce ntact ‘ind 

(14) Mark the use of the word ‘residence’ in (19) Cj. Beard, Americal 
Article 16 (2), while it is absent from Article 15. Politics, 1939, P- 4gl- 

(15) Cf. Declaration of the Government of 
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: i Article 15 as well 

: birth These words occur in clauses (1) and (2) of Article 15 z 
in ane ae Article 16. These words in effect declare provincialism * to be 
cnlavahil In no public matter is there to be any discrimination by any authority 
gaint a citizen of India on the ground of his birth in any particular part of India. 


It is to be noted that the words ‘ place of birth’ in this Constitution differ 
from the word ‘resident’ in section 117 of the Australian Constitution. ae 
words ‘ place of birth’ and ‘ only’ in the present clause of our Constitution cave 
-a State free to discriminate on the ground of ‘ residence *® , subject of course to the 
other provisions of the Constitution. Thus, Article 19 (1) (f) guarantees 2 a oe 
the right to acquire property anywhere within the territory of India. So a tate 
will not be entitled to impose a requirement of residence within its territory for 
acquiring property therein, unless such restriction may be justified under clause (5) 
of Article 19. 


Crause (2) 


Scope of Clause (2).—Sub-clause (a) offers equal access to shops, restaurants, 
hotels and places of public entertainment, owned by private persons. State aid to 
such institutions is not a condition requisite for availability of the right in respect 
of such places. Sub-clause (6) relates to places of public resort which are (i) cither 
maintained by State funds, wholly or in part ; or (ii) dedicated to the use of the 
general public. In the latter case, maintenance by State funds is not necessary. 


“* On grounds only of ”.—These words make it clear that discrimination is prohi- 
bited only where it is based on grounds of religion, race, caste, sex or place of birth. 
Beneficial discrimination in favour of women and children is excepted by clause (3). 
Apart from this, discrimination on grounds of morality, health or like grounds is not 
prohibited. Thus, an inn-keeper or a common carrier may refuse to accommodate 
an intoxicated person or one suffering from a contagious or infectious disease.?! 


‘ Race’.—The absolute prohibition against discrimination on ground of race 


even in public places managed by private individuals, places the Indian Constitution 
in advance of any other leading Constitution of the world. 


In the United States, thus, it has been held that the ‘ equal protection clause ’ 
(see p. 57, ante) is intended against discriminatory State action and not against 
discrimination by individual action and that it does not aim at abolishing social 
as distinguished from political inequity.2? So, while Negroes cannot be excluded 
from the public schools, statutes requiring them to attend separate schools main- 
tained®* for them or to occupy segregated accommodation in railways,?* hotels, 
restaurants, etc., ‘for the purpose of public order,’ are. not ultra vires the equal 
protection clause. Of course, of late, the Supreme Court has declared segregation 
to be illegal so far as inter-State transportation is concerned on the ground of its 
being an undue burden on inter-State commerce *25 ; nevertheless, racial discrimi- 
nation still persists in inter-State life. In 27 out of 48 States, marriage is not 
possible between persons of different c: 


olour and married couple belonging to 
different races are not allowed to live within some States. mee 


: Similarly, in S. Africa, Separate carriages, waiting rooms, etc., are provided for 
Europeans’ only! and the S. African Government is determined to maintain ‘this 


ao discrimination notwithstanding all that the United Nations may say or 
0. 


a, 
0 ean v. W. Australia, (1904) 2 veo v. Chesapeake Ry., (1910) 218 
21) Cooley, Constitutional Law, P. 303. (25) Morgan v. Virginia. ( 8 
(22) Plessy. v. Ferguson, (1896) 163 U. S. «37. . Shans enn ate 
Mahan, S Oger gry US Be 887 4 


Rene Vide 
(a3) Missowi'v. Canada, (1938) go3 U. S. 580. 3} Statesmen, Calcutta, 15-8-48, p. 9. 


Wid., 21-1-50, p. 3. 
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All this will be impossible in Jndia in view of the present clause. 


_ ‘ Caste>*.—The object of this prohibition is to remove the a i 
social system and to unify the nation. It is gratifying to sate ee ea re one 
the passing of the Constitution, Bihar has passed the Harijan (Removal of Civil 
Disabilities) Act, 1949, providing for punishment of offences against Harijans 
(depressed classes or castes), such as preventing them from access to places of public 
apeecmEnt, entertainments, religious institutions, public conveyances wells, tanks, 
etc. , ; 


See in this connection the complementary provision in Article 25 (2) (6) 
post. : 


‘ Places of public resort’.—What are such places are not exhaustively defined 
by the Constitution. It only mentions wells, tanks, bathing ghats and roads 
and then adds the general expression “ and places of public resort”. The general 
expression should therefore be interpreted by the rule of ‘ejusdem generis’. Thus 
by reason of the existence of this expression, a pond would be included in the word 
‘tank’. So, a ‘burial place’ would come within the article ifit is maintained 
by the State or dedicated to the public. The scope of the words ‘ public resort’ 
is thus to be determined with reference to the conditions following the expression, 
viz., (t) maintenance out of State funds ; or (ii) dedication to public user. Thus, 
a place of religious worship would not ordinarily come within the article, unless 
it is ‘dedicated to the general public’. Private endowments are thus excluded. 


__ Aplace of public resort is a place where the public go, ¢.g., an omnibus or 
railway, a public street, a public park, ferry, a public urinal, a Court of law, a 
hospital, public guesthouses and the like‘, 


It is to be noted, in this connection that the provision against untouchability 
(Article 17), applies as regards all places and objects, private or public, and so no 
enumeration of public places is necessary in that article. 


‘ State funds ’,—These include the revenues of the Union and the States as well 
as the funds of the local and other authorities who are included in Article 42. 


What constitutes dedication to the public.—This is a question of general law. Briefly 
speaking, dedication of a property to the use of the general public may take place 
in two ways : (a) There may be a complete dedication, when the owner of the property 
completely divests himself of ownership and vests the property in some religious, 
charitable or social institution or object. (b) It may be partial if the owner retains 
the property himself but grants to the community an ‘ easement’ over it for certain 
specified purposes, ¢.g., dedication of land on the bank of the Ganges for the purposes 
of a bathing ghat.® For our present constitutional purpose, either form of dedica- 
tion will suffice. The word ‘ general’ qualifying ‘ public’ indicates that it is used 
in the English sense to denote the public at large, as distinguished from any class 
or special community or any limited part of the public.® Dedication is an irre- 
vocable licence granted by the owner to the use of the general public.’ 


Ciause (3). < 


Scope of clause (3).—This clause is an exception to the rule against discrimina- 
fsa by ae (1) as well as (2). Thus, the provision of maternity reli 
for women workers (Article 42) will not be a contravention of the pro : _ 
against discrimination under clause (1) of the present article; nor will be the 
provisions of free education for children (Article. 45) or measures for pee 
of their exploitation [Article 39 (f)]. Similarly, the provision of separate accommoda 


- Mulla, Hindu Law, 1936, section, C. W. N. 637 (641) (P. C.). 
{3} & ‘definition of * public oFace ” in sec- (6) Poole v. Huskinson, (1848) 63 a . 
tjon 9 (1) of the Public Order Act, 1936 (Eng). (7) Likshmidar v. Rangalal, (1949) 54 0. W. N- 


(5) Hemantakumari v. Gourishanker, (1940) 45 143 (P. C.) 
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tion, entrances, etc., for women and children at places of public resort will not 
be a violation of clause (2) of the present article. 


1G. (1) There shall be equality of 

Equality of opportunity in opportunity for all citizens in matters relating 

matters of public employ” to employment or appointment to any office 
under the State. 

(2) No citizen: shall, on grounds only of religion, race, caste, 
sex, descent, place of birth, residence or any of them, be ineligible 
for, or discriminated against in respect of, any employment or office 
under the State. 

(3) Nothing in this article shall prevent Parliament from 
making any law prescribing, in regard to a class or classes of employ- 
ment or appointment to an office under any State specified in the 
First Schedule or any local or other authority within its territory, 
any requirement as to residence within that State prior to such 
employment or appointment. 


(4) Nothing in this article shall prevent the State from mak- 
ing any provision for the reservation of appointments or posts in 
favour of any backward class of citizens which, in the opinion of the 
State, is not adequately represented in the services under the State. 


(5) Nothing in this article shall affect the operation of any 
law which provides that the incumbent of an office in connection 
with the affairs of any religious or denominational institution or any 
member of the governing body thereof shall be a person professing 
a particular religion or belonging to a particular denomination. 


Ortuer Consrirutions®. 
U.S.A.—Art. VI, s. 3 of the United States Constitution says— 


SeOaibae ce No religious test shall be required as a qualification to any office or public t 
under the United States. ” 7 Pere Ee 


Burma,—S. 14 of the Burmese Constitution, 1948, provides— 


. “ There shall be equality of opportunity for all citizens in matters of public employment and 
in the exercise or carrying on ot any occupation, trade, business or profession.” 


Australia.—Section 116 of the Australian Constitution says : 


See tee No religious test shall be required as a qualificati f i 
‘ide ake Clean q! qualification for any office or public trust 


Government of India Act, 1935.—Section 275 provided : 


“A person shall not be disqualified 


Li by sex for bei i ivi i 
Civil post under the Crown in India os ys oe PEE Sp oMaied to: any civil service of, or 


Section 298 (1), again, laid down : 
“No subject of His Maj 


ijesty domiciled in India shall on grounds of religi i 
descent colour or any of them be ineligible for office under the Grown iy like pace ote 


Inp1a. 


Scope of Article 16.—Clauses (1) and (2) of this Article 


j — 2 arantee equali 
of opportunity to all citizens in the matter of appointment to os hans 


any offce or of any 


(8) See also Art. 16 of Argentina; Art. 128 ituti 
(a) of Czechoslovakia and Art’ gr of feeg oe 


> 
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other employment, under the State. This is a corollary from the general decla- 
ration in Article 15 (1), Clauses (3)-(5), however, lay down several exceptions to the 
above rule of equal opportunity. These are: 


(i) Though any citizen of India, irrespective of his residence is eligible for 
any office or employment under the Government of India (clause (2)], residence 
may be laid down as a condition for particular classes of employment under the 
States, by an Act of Parliament in that behalf [clause (3)]. 


(ii) The State (as defined in Article 12) may reserve any post or appointment 
in favour of any backward class of citizens who, in the opinion of the State, are not 
adequately represented in the services under the State [clause (4)]. (iii) Offices 
connected with religious or denominational institutions may be reserved for members 
professing any particular religion or belonging to a particular denomination [clause 
(5)] 

Certain other exceptions are engrafted by other articles ; 


(a) The claims of members of the Scheduled Castes and Tribes shall be 
taken into consideration, consistently with the maintenance of efficiency of adminis- 
tration, by the Union and the States, in the making of appointments in connection 
with their respective affairs (Article 335). 2 


(b) The existing arrangements for reservation of certain posts for the Anglo- 
Indians shall continue for a period of 10 years after the commencement of the 
Constitution [Article 336]. 


Crause (1). 


‘ Employment’,—This word, in juxtaposition with ‘ office’, includes offices 
which are honorary, or do not carry any salary. It would also include such 
employments which do not relate to any ‘ office’. It may be noted in this connec- 
tion that recruitment to the Indian Army has already been opened to all classes 
of citizens and that the fixed percentages for particular classes and communities 
have been abolished. ® 


CLause (2). 


“ Descent’, ‘ Residence’.—These words are additions to the enumeration of the 
grounds in clause (2) of Article 15. 


Cause (3). 


Scope of Clause (3) : Residence for State Exployment.—This clause restricts the opera- 
tion of clause (2), by making an exception in the matter of employment under a State 
in the First Schedule (i.e., members of the Union). So far as employments under 
the Union are concerned, there will be no qualification of residence within any 
particular territory, but the Union Parliament would be competent to lay edi 
that as regards any particular class or classes of employment under a State, domicile 
within that State shall be a necessary qualification. This restriction in the case 
of State employments has been engrafted for the sake of efficiency. Those 
equality or universality of opportunity is guaranteed by clauses (1) and (2) wl 
follow from the provision for a single citizenship for the whole of India, it is essentt 
in order to ensure efficiency of the State Services that ‘ mere birds of pamaee 
fortune-seekers should not be allowed to seek employment in one state 


another.?° 


It is to be noted that it is the 


authority to legislate in this matter and that ! ncial J 
voice. To this extent, invidious discriminations in different Provinc 


to be avoided. 


Union Parliament which would be the only 


d that Provincial Legislatures shall have no 
es is sought 


(10) Dr. Ambedkar, Constituent Assembly 


(9) Statesman, Calcutta, 2nd February 1949, pebsees, Vol, VIL, p. 709. : 


p-1. . 
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Cause (4) 


Scope of Clause (4): Reservation for Backward classes.—This clause ee 
the State (as defined in Article 12) to reserve, in the services under it, appon — 
or posts in favour of any ‘ backward class of citizens’. The term ‘ bac a. i 

" however, is not defined anywhere in the Constitution. The determination of th 
question whether any class is so backward as to require special representation in 
the services is left to the authority concerned. The authority has no eee 
as to persons or ‘ members’ within a specified class. If the State selects a ge i- 
cular class as backward wit#fin the meaning of this clause, any member of that class 
who is denied that reservation may go to the Court, in view of ‘ equal protection 
[Article 14]. ‘ 


It seems that the absence of a definition of the word ‘ backward ’ or of centrali- 
sation of the authority to make such reservation, may lead to bitterness and “ misuse 
of the provision to obtain preferential treatment”. Of course, Dr. Ambedkar 
explained that, the expression ‘ backward class ’ referred to the ‘ Scheduled Castes 
and Tribes’ and not any other minority community. But the very fact that the 
words ‘ Scheduled Castes and Scheduled Tribes’ are used in Article 335. while 
a different expression is used in the present clause would lead to a different legal 
interpretation. so that the present clause may include persons who do not belong 
to the Scheduled Castes and Tribes. As already stated, the choice of classes under 
the present clause is left to the authority concerned. It was observed by 
Dr. Ambedkar in the Constituent Assembly, that if the State included a very 
large number of classes within the reservation permitted by this clause, an individual 
who is aggrieved may go to the Court for a declaration that the reservation is ultra 
vires.1» It is submitted that in such cases, the Court would be slow to interfere with 
the ‘ opinion’ of the State unless it isan ‘ abuse’ of the power or a fraud on the 
Constitution.1* The Court would not, ordinarily, substitute its own view for 
that of the Legislature as to whether a class is ‘ backward’ or not.?# 


Analogous Provisions.—The provisions of Article 335 should be taken into consi-~ 
deration along with the present clause. While that article relates specifically 
to Scheduled Castes and Tribes, the present clause refers to ‘ backward classes ’ 
generally, While the present clause authorises the State to make ‘ reservation ’ 
of posts by legislation, Article 335 authorises the State to appoint persons belonging 
to these Castes and Tribes to any post without such reservation, having regard 
only to the efficiency of administration. Of course, the present clause is also not a 
mandatory provisiony but simply empowers the State to make such provision. 
The provision in Article 336 relating to Anglo-Indians is only temporary. 


There is no reservation of posts for any other minority community under this 
Constitution, 


Giaue (5) 


the State shall have the authority to make laws relating to 
tion with such administration. The Present clause says 


the State shall be competent to reserve such appoi 
Particular denomination. Phare 


appointmen.. in connec- 
that in making such laws 
tments to members’ of such 


»-G. for Canada, 


vi? Constitutent Assembly Debates, Vol, gis £9) 3 4.-G. for Alberta y, A 
A.LR. 1939 P.C. 53, 
& Colegrove v, Gresne, (1945) 328 U.S, 


y 102, 
; (28) CR U.S. v. Pierce Lines, (1945) 327 U.S. (1) 
aes 549. 
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17. “ Untouchability ” is abolished and its practice in any 

form is forbidden. The enforcement of any dis- 

Abolition of | Untoucha-. ability arising out of “ Untouchability ” shall 

bility. ie an offence punishable in accordance with 
aw. 


Scope of Article 17: Abolition of Untouchabilit iti 
a bo ty—The complete abolition of untouch- 
par we one of the visions of Mahatma Gandhi in hj Rawivaty’ >, The present 
halle opts the Gandhian ideal without any qualification. ‘ Untouchability 5 
a not defined in the Constitution, presuming that it is known to all. But 
a word is understood to cover different acts in different parts of India and the 
° o common feature amongst them may be said to be the humiliation of the person 
: © is ‘untouchable’. Mahatma Gandhi coined the word ‘ Harijan’ to name 
ese untouchables. Untouchability is a product of the Hindu caste system; but 
racial segregation in the U.S.A., South Africa (p. 61, ante) or other European 
countries is virtually a form of untouchability. ; 


___ ‘Untouchability’ in any form is made an pffence. It may be submitted that 
in construing the meaning of the words ‘ any form’ reference may be made to the 
ideal of ‘ fraternity assuring the dignity of the individual’ in the Preamble. Any 
act or conduct by which a person is put to humiliation or social degradation merely 
on the ground of his birth would thus be an offence. The punishment for this 
offence is left to legislation by Parliament [Article 35 (a) (ii)], so as to ensure uni- 
formity. It may be expected that in making such laws, Parliament will specify 
the different acts which would be punished as offence under the present article. 


Analogous Provision.—Article 35 (a) (it) confers the legislative power to Parlia- 
ment, exclusively. 


18. (1) Notitle, not being a military or 
Abolition of titles academic distinction, shall be conferred by 
the State. 


5 (2) No citizen of India shall accept any title from any foreign 
tate. 

(3) No person who is not a citizen of India shall, while he holds 
any office of profit or trust under the State, accept without the consent 
of the President any title from any foreign State. 

(4) No person holding any office of profit or trust under the 
State shall, without the consent of the President, accept any present, 
emolument, or office of any kind from or under any foreign State. 


Oruer Constitutions. !* 


United States of America.—Article I, section g (8) says— 


i iti i : ding any office 
“No title of nobility shall be granted by the United States ; and no person hol 

of profit or trust under them shall, without the consent of the Congress, accept any present, emolu- 
ment, Office, or title of any kind whatever from any king, prince, or foreign State. 


Eire-—Section 40 (2) of the Constitution of 1937 says— 

“ (1) Titles of nobility shall not be conferred by the State. 

(2) No title of nobility or of honour may be accepted by any citizen excep! 
approval of the Government.” , 


i 


(14) See also Article 73 of the Constitution of 106 (3) of the Czechoslovak ; Section 4, Swiss 
Danzig; Article 109 of the Weimar ; Article Constitutions. 


t with the prior 
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Japan.—Article XIV says— 
. shall not be recognised. No privilege shall accompany any award of honour 
So meade: nor shall aap wick award be valid beyond the lifetime of the individual 
who holds or hereafter may receive it.” 


INDIA 


Object of Article 18: Abolition of Titles—This is a radical application of the 
principle of democratic equality. It seeks to prevent title being abused for corrup- 
ting the public life of the country as happened in India, particularly during the 
latter part of British rule. Since 1947, British Government accepted the prin- 
ciple that the Crown would not confer titles on any citizen of British India, except 
for military excellence. So, between 1947 and the commencement of this Consti- 
tution, no titles other than military and academic distinctions have in fact been 
conferred upon the citizens of India. The object of the Article is to maintain 
that state of affairs and to prevent the growth of any nobility in India, 


Analysis of the Article—Clause (1) is a prohibition upon the State, as defined 
in Article 12. So, no authority in India shall be competent to confer any title, 
barring academic or military distinctions. Clauses (2) to (4) relate to foreign States. 
Clause (2) prohibits a citizen of India to receive any title from any foreign State. 
This is an absolute bar and is more stringent than section 40 (2) of the Constitution 
of Eire, Clause (3) is a prohibition upon a citizen of a foreign State who may be 
in the employ under any authority in India; he is debarred from accepting any 
title from any foreign State without the consent of the President. Clause (4) is a 
prohibition upon citizens of India as well as of other States who hold office under 
any authority in India, against accepting, without consent of the President, any 
present, emolument or office of any kind from or under any foreign State. The 
scope of this clause is thus wider than that of clauses (1) to (3). 


‘ Title’.—A title is something that hangs to one’s name, as an a 
aye : eae : P nd ee 
tary or academic distinction are specifically excepted from the prohibition: 
What this clause seeks to prohibit is conferment of ‘ titles’ by the State. It does 
. Hot prevent the State from otherwise honouring a citizen for good work. It is to be 


noted that existing titles of Rulers of Indian States under pre-constitution 
covenants, are maintained by Art. 362, post. 


* By the State.’—This clause only prevents the State (as defined in Articl 
4 L ie 12 
from conferring any title. It does not prevent other cee such as Universities 
or other public institutions to confer titles or honours by way of honouring their 
sa or men of merit. It merely prevents the Government of the day 
on fo. power to offer inducements or to corrupt people in order to build 
* Foreign State’.—See under Article 367 (3), post. 


Right to Freedom 


Protecti \f i tye 
ights regarding fed .. 19. (1) All citizens shall have the 
- Of speech, etc, right— 


(2) to freedom of speech and expression ; 

(6) to assemble peaceably and without arms ; 

(c) to form associations‘or unions ss ; 

(d) to move freely throughout the territory of India ; 

(e) to reside and settle in any part of the territory of India ; 

(f) to acquire, hold and dispose of property’; and - 
x 2 Practise Sty secretion, Off carry on any occupation, 


v Weasscud ty 
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(2) Nothing in sub-clause (a) of clause (1) shall affect the 
operation of any existing law in so far as it relates to, or prevent the 
State from making any law relating to, libel, slander, defamation, 
contempt of Court or any matter which offends against decency or 


morality or which undermines the security of, or tends to overthrow, 
the State. 


(3) Nothing in sub-clause (5) of the said clause shall affect 
the operation of any existing law in so far as it imposes, or prevent the 
State from making any law imposing, in the interests of public order, 
reasonable restrictions on the exercise of the right conferred by 
the said sub-clause. 


(4) Nothing in sub-clause (¢) of the said clause shall affect 
the operation of any existing law in so far as it imposes, or ao 
the State from making any law imposing, in the interests of public 
order or morality, reasonable restrictions on the exercise of the right 
conferred by the said sub-clause. 


(5) Nothing in sub-clauses (d), (¢) and (f) of the said clause 
shall affect the operation of any existing law in so far as it imposes, 
or prevent the State from making any law imposing, reasonable 
restrictions on the exercise of any of the rights conferred by the 
said sub-clauses either in the interests of the general public or for 
the protection of the interests of any Scheduled Tribe. 


(6) Nothing in sub-clause (g) of the said clause shall affect 
the operation of any existing law in so far as it imposes, or prevent 
the State from making any law imposing, in the interests of the Bee 
public, reasonable restrictions on the exercise of the right conferre' 
by the said sub-clause, and, in particular, nothing in the said hams 
shall affect the operation of any existing law in so far as it iar es 
or empowers any authority to prescribe, or prevent the — be 
from making any law prescribing or empowering any authonty 
prescribe, the professional or technical qualifications Feces a 

ractising any profession or carrying on any occupation, tra 
Business: 
GENERAL 


Scope of Art. 19: Seven Freedoms.—Art. 19 of the Conte Lehane 
seven fundamental rights, which may be styled as the seven ne ec ae 
freedom of speech and expression, (2) freedom of assembly, Gy re Ment (6) 
ciation, (4) freedom of movement, (5) freedom of residence an - rook 
freedom of property, (7) freedom of profession, occupation, aa eed in 
The scope of the guarantee has, however, been defined by ee i" soe (a) the 
the Article itself. The Article, thus, may be said to consist of tw’ a Ry eh 
declaration of the rights, in Cl. (1), comprising seven ee Mey ee at ihe 
tions contained in the five clauses, (2) to (6), each governing 
sub-clauses of Cl. (1). ad ati 

he Limitations in general.—Absolute or unres' 
not, A cannot exist, in any modern State. This is aie 
where there is no constitutional guarantee of fundamen 


dividual rights do 
ition in England” 
And this is 


(15) Liversidge vy. Anderson, (1942) A.C. 206 (261). 
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equally the position, as explained by the Courts, in the United, States,?* notwith- 
standing the constitutional guarantee of individual rights. : 

In the United States, there was no limitation imposed upon any of the funda- 
mental rights added to the Constitution by the first Ten Amendments of 1791. 
But it was soon realised that for the maintenance of public order, to prevent cor- 
ruption of the public morals, incitement to crime and the like, some limitations 
must of necessity be imposed upon the liberty of the individual. ine Supreme 
Court, in interpreting the Constitution had, therefore, to invent, the doctrine 
of ‘Police Power’ of the States, under which the States might impose such res- 
trictions upon the fundamental rights as are necessary to protect the common 
good. “The liberty of the individual to do as he pleases, even in fanocent 
matters, is not absolute. It must frequently yield to the common good. In 
other words, the police power is founded on the theory that—“the whole is 
greater than the sum total of all the parts, and when the individual health, safety 
and welfare are sacrificed or neglected, the State shall suffer.” 

In an organized society, without which there cannot be any safeguard of 
individual rights, there cannot be any right which is injurious to the community 
as a whole. The police power is thus the authority to establish those rules of 
good conduct and neighhourliness which are calculated to prevent a conflict of 
rights and to insure to each the uninterrupted enjoyment of his own, so far 
as that is reasonably consistent with a corresponding enjoyment by others.?° 


Instead of leaving the question of limitation entirely to the Courts in each 
case as is presented before them, our Constitution improves upon the American 
Constitution, by outlining the scope of the limitations in the Constitution itself, 
and by authorising the State to restrict the exercise of the freedoms guaranteed 
by the earlier part of Art. 19, within the limits of the restricting Cls. (2) to 
(6), which may be said to be a codification of the doctrine of ‘police powers’, 
The question that next arises is “how far, if at all, would the Courts be compe- 
tent to adjudicate upon the validity of the restrictions so imposed by the State 
under any of the Cls. (2) to (6) ?” 

It might seem from Art. 13 ( ante) that any law, whether previous or sub- 
sequent to the commencement of the Constitution (which may be in force for 
the time being), would be void if inconsistent with any of the fundamental 
rights guaranteed by the Constitution. If the matter stood thus, the Courts 
would have been entitled to declare any law abridging any of the seven free- 
doms under discussion, as ultra vires or unconstitutional, without any excep- 
tion. But the words “Nothing in sub-clause...” at the beginning of each 
of Cls. (2) to (6) imply that the rights declared in Cl. (1) shall be subject to 
the exceptions mentioned in Cls. (2) to (6) and that any existing law or any law 
hereinafter made by the State in relation to these exceptional subjects shall be 
valid even though they may be inconsistent with the general declarations made in 
CL. ( 1). For example, a Jaw imposing civil or criminal penalty for a defamatory 
publication is good, even though it may be an apparent restriction of the right 
of freedom of expression. ‘ 

But then, has the Court any 
on the ground that it is not reall 
the restriction is sought to be i 


power to pronounce a law as unconstitutional 

' covered by the exception clause under which 

mposed? A difference, on this poing, is to be 

y QO Sehenck v. United States, (1919) 240 (19) Holden vy, Hardy, (1896) 169 U.S. 
‘S. 47. 66. 

yd? Liew v. New York, (1925) 168 (20) Cooley, Constitutional Law, 


p. 289, 

ibe, ‘ - See also Li, Cases, . : 

£3 a v. Children’s Hospital, (1923) Barbier v. Connelly Cigar 15 we. oi 
pear / : vee ae Bonk v. Haskell, (1911) 219 
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observed as between Cl. (2) on the one hand, and Cls. (3) to (6) on the other, 
In the United States,—‘“determination by the Legislature of what constitutes 
proper exercise of Police power is not final or conclusive, but is subject to super- 
vision by the Courts.’””?? 


(a) Now, so far as Cls. (3) to (6) of Art. 19 of our Constitution is con- 
cerned, the addition of the word “reasonable” enables the Court to determine 
not only whether the impugned restrictive law is in fact in the interest of public 
order, morality, or health (as the case may be), but also whether the restriction 
sought to be imposed by the legislation is reasonable, having regard to the objec- 
tive test, viz., whether the restriction has reasonable relation to the authorised 
purpose or is an arbitrary”? abridgement of the freedom guaranteed by the Article 
under the cloak of any of the exceptions. In short, under Cs. (3) to (6), 
the test of reasonableness is to be applied both as to the necessity for the “restric- 
tion” as well as to the means adopted for securing that end. Here, then, the 
Indian Constitution has adopted the principte of judicial supervision of legislative 
and executive action from the American Constitution. 


- To determine what is a “reasonable” restriction of individual liberty in the 
collective interest, would be however no easy task for the Court. To draw that 
line is an eternal problem of political society: it is “a recurrent difficulty in those 
fields of the law where differences in degree produce ultimate differences in kind.” 


(b) But as regards Cl. (2),—once it is held by the Court that the impugned 
law relates to any of the matters referred to in that clause, ¢.9., “security of the 
State,” the Court would be powerless to question the propriety or reasonableness of 
the restriction imposed by that law. For example, once an enactment restricting the 
freedom of expression is found to relate to the “security of the State.” the Court 
would be powerless to say that the means adopted by the legislation is bad, 2.9., 
demanding security from the Press, or imposing censorship in a time of peace,— 
things which do not exist in a free country like England or the U.S.A. 


In the United States, a legislation abridging the freedom of expression oF of 
the Press would be upheld as valid by the Courts only if the curtailment of liberty 
is justified by the “clear and present danger test” viz., that the utterance, if allow- 
ed, would really imperil safety—‘“the substantive evil must be extremely sertous 
and the degree of imminence extremely high.””* 


But in India, if the State legislates that a particular measure is necessarv 10 


the interest of security of the State, the Court shall have no power to question 
c r, in other words, 


condition of the 


whether the security of the State has, in fact, been in peril 0 
whether the legislation is uncalled for or unwarranted in the Resco 
country. The utmost that the Court will be able to examine 1s whether SD ahek 
tents of the legislation in effect relate to securitv of the State or to pe Sihke 
matter; in other words, whether it is a colourable legislation to effect § 


purpose.” 

sticism is justifie ‘ar as these 
From the above standpoints thus, the criticism 1s justified oo oS aee 
freedoms are concerned, the Constitution of India does not hold ot ) 


tial advance over the existing state of affairs. 


T . United States, (1919) 249 
(21) Meyer v. Nebraska, (1923) 262 U.S. __ (24) Schenck at mn: (1940) 310 


U.S. 47; Thorn 


390 (400). 
y. Unio R.R.Co, U.S. 88. | < : 1941) 314 
(a1) ae 1 Wolf Packing Case, (25) Bridaes v- California, ( ) 


32; Nebia v. N.Y., U.S, 252 (263), eae 
coe zeus. te tis 312 asa A C ‘ot Meah Rei WY alla Rakhi 
vis 579583). nee (1942) § FLT. (F.C) 33- 
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The standard of ‘reasonableness’.—It has already been indicated lah a 
use of the words ‘reasonable restriction’ in Cts. (3) to (6) om . Pree sie 
Article, the Indian Constitution has imported, within these clauses, tl : ope 
doctrine of judicial review. What is a reasonable restriction af tt i. ba on 
guaranteed by the various Cls. (1) (5) to (9) is a matter to be decide Pas i 

- Court, when a case comes before it, in the light of the circumstances attending rd 
case, and it is obvious that there being no fixed standard of ey aA 
“Judges” who constitute the particular Court would be largely guided ay iad a 
economic and social philosophy,’ subject, of course, to precedents. Of t ae 
American precedents would be of particular value to our Courts at least so long 
as our own body of case-law does not build up. The concept of reasonableness e 
nothing but that of harmonising individual rights with collective interests. i 
Legislature may not, under the guise of protecting the public interests, arbitrarily 
interfere with private business, or impose unusual and unnecessary restrictions 
upon lawful occupations” . . . “Tf, therefore, a statute purporting to have been 
enacted to protect the public health, the public morals, or the public safety, has no 
reasonable or substantial relation to those objects, or is a palpable invasion of rights 
secured by) the fundamental law, it is the duty of the Courts to so adjudge, and 


thereby give effect to the Constitution”.* In another case,5 the Supreme Court 
observed— 


“The fundamental rights of freedom of speech, of the press and of assembly, guaran- 
teed by the Constitution mav be abused by using speech or press or assembly in order to 
incite violence or crime. The people through their legislatures may protect themselves 
against that abuse. But the ‘legislative intervention’ can find constitutional justification only 
by dealing with the abuse. The rights themselves cannot be curtailed. a 238. 


Though the means emploved must have a reasonable and substantial relation 
to the purposes of the restriction, the means must at the same time be adequate. 
Where the object of the restriction is necessary in the public interests, the Court 
must leave to the Legislature a large liberty in the choice of the means. In ex- 
treme cases thus, a ‘restriction’ of the user of property may’ necessitate its total 
‘destruction’, ¢.g., adulterated food, animals, etc., having contagious disease, a build- 
ing on fire, gambling devices.’ Again, protection of the fisheries of a State in 
the ‘interests of the general public’ may under particular circumstances justify a 
summary destruction of the fishing nets.¢ When property is thus destroyed 
under the present powers, no question of compensation arises.¢ This is clear 
. from our Art. 31 (2), which Provides for compensation only in the case of 
‘acquisition’ for public purposes. On the other hand, destruction of a property 
under the ‘police power’ would be unreasonable, if there are legitimate purposes 
to which the contraband Property may be put.® Of course, ordinarily ‘restric- 
tion’ will simply require “regulation”, e.g., the regulation of the practice of 
medicine to protect the health of the community or the regulation of movements 
to prevent the spread of contagious diseases. In more serious cases, it would 
Tequire “prohibition”, e.g. of the sale of adulterated food or drugs, prohibition 
of brickyards in thickly Populated cities.° In short, the extent to which regulation 
may reasonably go varies with different kinds of business. Thus, “the extent 
to which an inn or a.cab system may be regulated may differ widely from that 
allowable as to a railroad or other common carrier. It is not a matter of legis- 
e 


(2) Cf. Kelly & Harbison, Ameri 
Constain, 194k, pe me a merican (6) Lawton v. Steele, (1894) 152 U.S. 


inf inne v. Steele, *(1894) "153 U.S. ; ol? See aes American Constitution, 
, 7 ~ PD. 561-562. 

‘ a Mugler v. Kansas, (1887) 123 U.S. ¢ £.Dissenting judgment in Lawton 
t8) 3 v. Steele, (1894) Th U.S. 133. , 
asf 'e Jonge v. Oregon, (1937) 290 U.S, (9) Vide, generally, Burdick, American 
7 Constitution, 1922, pp. 563-4. 5 3 
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ahi discretion only. _It depends on the nature of the business, on the feature 
touches the public, and on the abuses reasonably to be feared.”2 
ut a restriction is “unreasonable” if it im imitati 
0 1 poses an unreasonable limitation 
a the freedom in question. Thus, a restrictive criminal statute is bad if it 
oes not fix an ascertainable standard of guilt.” 


: in “ oe the restrictions.—The restrictions Teferred to in Cls. (2) 

\rt. 19 may be imposed by any of the authorities that come within the 
comprehensive definition of a “State”, in Art. 12. The authority to impose 
limitations on the freedoms is thus wider in the Indian Constitution than in the 
American, since in the United States, the “Police Power” has been held to belong 
to the States, i.e. the units of the Federation to pass legislation restricting funda- 
ti rights in the’ interest of the “health, morality, safety or general welfare” 
of its citizens.’* Of course the Union may also exercise such powers within a 
limited sphere, as an incident of its powers over inter-State and foreign com- 
merce.’> But local authorities have no powers of this nature without legislation 
by the State Legislatures. 

In India, the power of imposing limitations has been conferred not only on 
the States and the Union, but also on local and other authorities. To leave the 
local authorities free to impose limitations upon rights guaranteed by the Consti- 
tution, no doubt, undermines the value of the declarations. Further, not only 
legislative but executive authorities shall also have this power. 

“Existing law’’.—See definition in Art. 366 (10), post. It refers to any law, 
rule, etc., existing before the commencement of the Constitution. 

The existing laws shall continue in force until repealed or amended by a 
competent Legislature or other competent authority [Art. 372 (1)]. Cls. (2) to 
(6) of Art. 19 validate the existence of those existing laws relating to the mat- 
ters enumerated in these clauses, notwithstanding their conflict with the freedoms 
declared by Cl. (1),—subject, of course, to other provisions of the Constitution. 

Analogous Provisions.—Suspension of these rights in emergencies,—see 
Art. 358, post. 

FREEDOM OF SPEECH AND EXPRESSION“ 
Orner Constitutions’ 
U. S. A—The First Amendment to the Constitution of the United States 


(1791) lays down— 
“The Congress shall make no laws. . . « 
press... . 6” 
On this clause, the Supreme Court has observed— 
“The safeguarding’ of these rights to the ends that men may speak as they think on 


matters vital to them and that falschoods may be exposed through the processes of educa- 


tion and discussion is essential to free government. Those who won our independence 
‘oning and commtinications of ideas 


abridging the freedom of speech or of the 


confidence in the power of free and fearless reas z 1 f ay 
discover and spread political and economic truth. Noxious doctrines in those a 7 
ercise of the right of free iscussion. 


s those opportunities 


be refuted and their evil averted by the courageous ex 
f correcting crror 


Abridgement of freedom of speech and of the press, however, impair: 
for public education that are essential to effective exercise of the power 0 
through the processes of popular government. ”16 

(10) Wolff Packing Co. v. Court of see my article on ‘The Seven Freedoms’ in 
Industrial Relations, (1923) 262 U.S. $22 (1949) F.L.J. p- 15 (Jour.). land, 18743 
(539). (15) See also Art. 55, wa Wrt 79) 

(11) Chine v. Frink Dairy, 274 U.S. 445. Art. 117 qd), C2echoslova evict Russia 

(12) Gitlow v. New York, (1925) 268 Danzig, 1922; Art. 125, a8, Wehnat 
U.S. 652; Burdick, Law of the American 8 ee! 1936; Art ’ 
Constitution, p. 559. & ‘onstitutions. 

(13) The License Cases, (1847) 5 How. (16) afhorani y, Alabama, (1940) 310 

U.S. 88. 


504. 
(14) As to the need of Freedom of Speech, 
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England.—The right of freedom of discussi e all divi 
rights, is, in England, not based on any declaration embodied in a constitutional 
document, or in any particular rule of statute or common law,—but is based on 
the ordinary rule of Jaw that no man is to be punished except for a distinct breach 
of the law. Freedom of discussion thus means nothing more nor less than this 
that a British subject may speak anything he likes, so long as he is not guilty of 
(1) defamation, (2) sedition, (3) blasphemy, or (4) obscenity. As Odgers puts 
it,—“Our present law permits any one to say, write, and publish what he pleases; 
but if he make a bad use of this liberty he must be punished. If he unjustly attack 
an individual, the person defamed may sue for damages; if, on the other hand, 
the words be written or printed, or if treason or immorality be thereby inculcated, 
the offender can be tried for the misdemeanour either by information or indict- 
ment. In short, freedom of speech or discussion consists in the right of a 
citizen to speak or write what he chooses provided the law is not infringed 


(Dicey). 
Eire—Sec. 40 (6) (1) of the Constitution of Eire says:— 


“The State guarantees liberty for the exercise of the following rights, subject to 
public order and morality :— 

(i) The right of the citizens to express freely their convictions and opinions. 

The education of public opinion being, however a matter of such grave import 
to the common goods, the State shall endeavour of ensure that organs of public opinions, such as 
the radio, the press, the cinema, ,while preserving their rightful liberty of expression, includ- 
ing criticism of Government policy, shall not be used to undermine public order or morality or 
the authority of the State. The publication or utterance of blasphemous, seditious or 
indecent matter is an offence which shall be punishable in accordance with law.” 


Japan.—Art. XXI says— 

“Freedom of assembly, association, speech, and press and all other forms of e.r- 
pression are guaranteed. No censorship shall be maintained, nor shall the secrecy of any 
means of communication be violated.” , : 

Burma.—Art. 17 -(j) of the Constitution of the Union of Burma, 1948, 
says— 

“There ‘shall be liberty for the exercise of the following rights, subject to law, hii 
order and morality” :— . sali ? ane 


on like all other individual 


(i) The right of the citizens to express freely their convictions and opinions.” 


‘ INDIA 
MEANING OF FREEDOM oF ‘SPEECH’ AND ‘EXPRESSION’ 


p the bos Wises and “expression” may seem simple enough not to 
equire any explanation. But no word is perhaps too plain for the purpo: 
legal interpretation in the Courts. 3 ° ees 


_ Freedom of expression means the right to express one’s convictions and 
opinions freely, by word of mouth, writing, printing, picture or in any other 
manner”’ (addressed to the eyes or the ears). It would thus include not only 
the freedom of Press, but the expression of one’s ideas by- any visible represen- 
tation, such as by gestures and the like** Expression, naturally, presupposes a 
second Party to whom the ideas are expressed or communicated. In short 
expression includes the idea of “publication?* : 


We get a reliable interpretation of the signi “ 

_ Ww Sf ignificance of “freedom of - 

a in the Cove ant on Human Rights adopted by the United Nations in 
ecember, 1948:—\'Every person shall have the right to freedom of thought 

eee 


(17) Cf. Art, 118, Weimar Constitution; (1). Constituti i 
A HY (1), Czechoslovakian Constitution; ; (i-3). Cf. Sec, 499, Indian Penal Cod 
= Lee Constitution; Art. 40 (6) (4) Chinese Constitution, Art. 11. - 
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and expression without interference by governmental action: this right shall 
include freedom to hold opinions,)to seek, receive and impart information and 
ideas regardless of frontiers, either orally, by written or printed matter, in the 
form of Article, or by legally operated visual or auditory devices.”® 


Now, once it is held that the freedom of expression includes the freedom 
of communication, it would follow that secrecy and freedom from censorship 
of all correspondence,—by the postal, telegraphic or telephone services should 
also be included in the guarantee of freedom of expression. Some of the Con- 
stitutions expressly guarantee the secrecy of correspondence,* subject to excep- 
tions. In England and the U. S. A., the right of the Postal authorities to 
exclude from the mails any obiectionable or obscene matter is maintained, but 
bevond this, there is no practice of censorship of correspondence in time of 
peace. 


Gn our Constitution, there is no mention of the right to secrecy of cor- 
respondence, and an attempt to introduce it was lost in the Constituent Assem- 
blv. ) But if eventually, the Courts hold that secrecy of correspondence is 
included in the freedom of expression, the interception and interruption of 
postal articles, telephonic messages, etc., shall be justifiable only if such inter- 
ference is covered by anv of the exceptions of clause (2) of the present Article. 
e.q., that such interception is necessary in the interest of “security of the 
State.”7 


CFreedom of speech obviously includes the freedom of discussion, and in the 
United States, it has been interpreted to include all that mav be said to be 
covered by ‘freedom of expression’) Thus. freedom of speech has been inter- 
preted to include dissemination of knowledae, according to one’s own ‘ideas, 
so long as that does not infringe the collective interests, or the object is not 
purely commercial? Thus, it has been held that—(a) the State cannot levy 
a tax on the sale of religious literature from door to door,’ or to prohibit it 
altogether ° (b) a Municipality cannot proscribe the distribution of any litera- 
ture on the streets, save commercial advertisement,” though it can.enact regu- 
lation in the interests of public safety, health and morality or to control obstruc- 
tion of traffic.?? 


It has further been held, rather widely. that freedom of speech includes 
the right of labour to publicize the facts of a labour dispute even bv peaceful 
picketing, for, picketing is an effective means whereby the people affected may 
enlighten the public on the nature and causes of the labour dispute. Of course, 
picketing would be unlawful as soon as it becomes violent." 


og et om he et ee 


i i i ii i f. There 
th dio, cinematograph, of such interest is conclusive proot. *) 
ge tae dae es is no provision corresponding to akg England. 
(6) Art. 117, Weimar Constitution; of neace e'ther in the USA; - oe 
Art. 116, Czech; Art. 17, Jugoslavia; (8) James Texas, 3 > (1043) 319 


Art. 78, Danzig; Art. 128, U.S.S.R.; we oe v. Panneylvania, 
Art. 12, China; Art. 21, Japan. 2S. 105. 3) 319 
Atty Tn ne respect, the provisions of (10) Martin v. Struthers, (1943) 


dian Telegraph Act, 1885 SS. 141.0. 16 
ae oo a the Post Office Act, Pes a cn) Palen vy. Chrestensen, (1942) 3 
2 y ide. These authorise any officer .S. 52. : : 942) 308 
spctally authorised ie the Government to (12) Schneider v. Irvington, (1942) 
intercept or to take possession of telegraphic U.S. 147. ee Alpama, (1940) 310 
messages and postal articles not only on the (13) Thornhill oY 0 ree ov. Angelos, 
accurrence of a public emergency but also U.S. 88: Cafeteria ; ‘m ploy : 
in the interest of the public safety or tran- (1943) 320 U.S. 293. Drivers v.. Meadow- 
quillity, and that a certificate of the Central (14) Milk Waaon 312 U S. 287. 
or Provincial Government as to the existence moor Dairies, (1941) a 
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Cu. (2): RESTRICTIONS UPON FREEDOM OF SPEECH AND Expression.—It 
has already been pointed out that in no country,?° is there any absolute freedom 
of expression. 

In England, the limit of the freedom is that imposed by the ordinary law 
relating to defamation, sedition, blasphemy and obscenity, contempt of Court. 
[see p. 73, ante]. 


This is substantially the law also in the United States, where the restrictions 
have been imposed under the doctrine of ‘Police power of the State’. There is. 
however, no reference to ‘blasphemy’, and instead of ‘sedition’. we have such 
words in the pronouncements of the Supreme Court, as “acts of violence and the 
overthrow by force of orderly government”?*, “overthrow of established govern- 
ment by force or unlawful means””” ; and the limitation imposed by the Constitution 
itself by the word “treason”. [Art. JTT, Sec. 3 (1)1. 


Before referring to the restrictions in the Constitution of India, we may 
profitably refer to the United Nations Covenant en Human Rights, wherein we 
may expect the representative opinion of the civilised world relating to this matter: 


(“The right to freedom of expression carries with it duties and responsibilities. 
Penalties, liabilities or restrictions limiting this right may therefore be imposed for 
causes which have been clearly defined by law, but onlv with regard to—(a) 
Matter which must remain secret in the vital interests of the State: (b) Expres- 
sions which directly incite persons to alter by violence the svstem of government; 
(c) Expressions which directly incite persons to commit criminal acts; (d) 
Expressions which ars obscene: (e¢) Expressions iniurious to the fair condtct 
of legal proceedings; (f) Expressions which infringe rights of literary and artistic 
property: (g) Expressions about other persons which defame their reputations 
or are otherwise injurious to them without benefiting the public.’ 


The restrictions included in Cl. (2) of Art. 19 of our Constitution are— 
(i) Libel, slander, defamation; 
(#) Contempt of Court; 
(i) Any matter which offends against decency or morality ; ‘ 
(iv) Any matter which undermines the security of the State; 
(v) Any matter which tends to overthrow the State. 


. I shall now explain these restrictions, with reference to existing laws. But 
’ this reference to existing laws is by no means exhaustive, as to exhaust the vast 
mass of the law is beyond the scope of this work. 


(1) Lihel, Slander, Nefamation—Defamation is an injury to a man's 
reputation. The freedom of speech or expression does not entitle a person to 
injure another in ‘his trade or to lower him in the esteem of, his fellow-beines, or 
to expose him to hatred, ridicule or contempt, by publishing a false statement 

; regarding that other person, without lawful justification. Defamation is the 
generic term of which ‘libel’ and ’slander’ are species, known to Enelish law. Jn 
the existing law of India, the criminal law of defamation as contained in Sec. 499 
of the Indian Penal Code recognizes no distinction between defamation in the 
spoken and the written forms, or between defamatory statement addressed to the 
ear or to the eye. Even as regards the civil remedy of damages, so far as the 
mofussil is concerned, the High Courts are agreed that the artificial distinction 


(15) For the restrictions contained in S. U.S. 418 
40 s) (1) of the Constitution of Etre, see (17) Gitlow v. New .York, (1925) 268 U 
82, , , 


p. 73, ante, 
(16) Gompers v. Buck’s Stove, (1911) 221 
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of English Common law is not applicable and action lies for spoken defamation 
without special damages. Of course, so far as the Presidency towns are con- 
cerned, there is some difference of opinion.”® But even in the English law of 
damages, one part of the common law rule was branded as ‘unsatisfactory’ and 
‘barbarous’,® and that led to the supersession of that rule by the Slander of 
Women Act, 1891. Nor is the distinction between ‘libel’ and ‘slander’ an easy 
matter where both the ear and the eve are simultaneously addressed.?° 


Existing Indian Law.—The criminal law relating to defamation is contained 
in Sec. 499 of the Indan Penal Code. The civil law relating to defamation is 
still uncodified in India and follows the English common law," subject to 
differences noted above. 


Legislative power.—The legislative power relating to defamation is concur- 
rent under the Constitution, beine included in Entry 8 of List III, Sch. VIT, post, 
relating to ‘Actionable wrongs’. 


(II) Contempt cf Court—-There are three sorts of contempt of a Court®: 
(a) one kind of contempt is scandalising the Court itself; (b) there may be 
likewise a contempt of the Court in abusing parties who are concerned in causes 
in the Court; (c) there may also be a contempt in prejudicing mankind against 
persons before the cause is heard. But the above classification is by no means 
exhaustive. Broadly speaking, it consists of anv conduct, that tends to bring the 
administration of justice into disrespect or to obstruct or interfere with the due 
course of justice.?8 


These three kinds of contempt are known as ‘criminal contempt’ as distin- 
guished from ‘contempt in procedure,’ or civil contempt’ consisting in disobe- 
dience to a Court’s order or process involving a private injury.” 


(a) Scandalising the Court—Any act done or writing published calculated 
to bring a Court or a Judge of the Court into contempt, or lower his authority, 
is a contempt of Court,?5 e.g., imputing corruption, misconduct or incapacity in 
the discharge of his public duties.1 Hence, any criticism which tends to ce 
into ridicule and contempt the administration of iustice is contempt.? The are 
ofthe punishment is not the protection of the Judges but the protection - ; 
public themselves from the mischief they will incur if the authority of the tribuna 
is impaired.2 But the above rule is subject to important qualifications: 


(i) The power to punish for scandalising the Court is a weapon baie 
used sparingly and always with reference to the administration of etice eo 
not for vindicating personal insult to a judge, not affecting the A Ee 
justice: “No doubt it is galling for any judicial personage to be Fi ie 
publicly as having done something outside his judicial procera) 7 ches 
ill-advised or indiscreet. But if a Judge is defamed in such a me recess +f he 
the administration of justice, he has the ordinary remedies for defa 
should feel impelled to use them.” 


a 


(18) Cf. 51 Bom. 167; 62 M.L.J. 608; 
tra 28 Cal. 452. 
9) Lynch vy. Knight, (1861) 9 H.L.C. 


50) Cf. Yousoupoff v. Metro-Goldyn, 


934) 50 T.L.R. 581 (C.A.). 
OOD See any Text-Book on the Law of 
Torts, ¢.g., by Pollock, Salmond, Clark & 
Lindsell, Winfield; Odgers on Libel & Slan- 


det) Read vy. Huggonson, (1742) 26 F. 


36 (40). 

(23) R. v. Gray, (1900) 2 0.B. 
(24) Halsbury, 2nd Ed., yo. te P a 
(25) R. v. Grey, (1900) 2 0.B. (188s) 
(1) Surendranath v. Chief Justice, 

10 Rs Editor of Statesman, 


“R. 301. Se ae’ 
1) Re cr (1765) Wilmot’s Notes 


243. . ne 

i King-Emperor, (1 
Ee Aira kohY Shamdssoni 
Emperor, A-1.R, 1945 P.C. 134. 
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(ii) Fair and reasonable criticism of a judicial act in the interest of the 
public good does not amount to contempt. “Judges and Courts are alike open to 
criticism, and if reasonable argument or expostulation is offered against a judicial 
act as contrary to law or the public good, no Court could or would treat that as 
contempt of Court. The law ought not to be astute in such cases to criticise 
adversely what under such circumstances and with such an object is published; 
but it is to be remembered that in this matter the liberty of the press is no greater 
than the liberty of every subject,”5 


“Whether the authority and position of an individual Judge or the due administration 
of justice is concerned, no wrong is committed by any member ‘of the public who exercises 
the ordinary right of criticising in good faith in private or public the public act done in the 
seat of justice.. The path of criticism is a public way: the wrong headed are permitted tu 
err therein: provided that members of the public abstain from imputing improper motives to 
those taking part in the administration of justice, and are genuincly exercising a right of 
criticism and not acting-in malice or attempting to impair the admintstration of justice, they 
are immune. Justice is not a cloistered virtue: she must be allowed to suffer the scrutiny 
and respectful even though outspoken comments of ordinary men.”¢ 


(6) Obstruction of or interference with the due course of justice—Any 
speech or conduct which tends to influence the result of a pending trial, civil or 
criminal, or otherwise tends to interfere with the proper course of justice, amounts 
to contempt of Court.” (i) Anything which prejudices the Court against any 
party before the cause is heard, is contempt. Whether the Court is actually 
influenced by the act or statement is not material. The gist of the offence is 
conduct calculated to produce, so to speak, an atmosphere of prejudice in the midst 
of which the proceeding must go on.”@ 


(ii) Similarly, it is contempt to prejudice a party to a pending trial. “The 
publication of injurious misrepresentations concerning parties to proceedings in 
relation to those proceedings may amount to ¢ontempt of Court, because it may 
cause those parties to discontinue or to compromise, and because it may deter 


persons with good cayses of action from coming to the Court, and is thus likely 
to affect the course of justice”.® 


(iii) Words or action used in the face of the Court or in the course of 
proceedings may be a contempt, provided they interfere with the course of 
justice, e.g., persisting in a line of conduct or use of language inspite of the 
ruling of the presiding Judge," or threatening or attempting violence on the 
opponent or using language so outrageous and provocative as to be likely to lead 
to a brawl in Court.° But a mere insult to counsel or to the opposing litigant 
is very different from an insult to the Court itself or to members of the jury. 


The power to punish for contempt should not be used to suppress merely offensive 
methods of advocacy. , ' ne 


Existing Indian law—The Contempt of Courts Act (XII) of 1926, as 
amended by Act XII of 1937, gives the law regarding the powers of a High Court 
to punishing contempt either of itself or of its subordinate Courts. 

Secs. 480-487 of the Criminal Pi 
upon any Civil, Criminal or Revenue 
the view or presence of’ such Court, 


Sec. 228 of the Indian Penal C 
ment of the offence of ‘offering 


ocedure Code confer summary power 
Court to punish contempts ‘committed in 


ode provides for the regular trial and punish- 
any insult, or causing any interruption to any 


{8} R. v. Grey, (1900) 2 Q.B. 36 (40) (9) In re Thomas, (1930) 2 Ch 
+ (6) Ambard vy, Attorney-General of Trini- ; ) Pace 
ded, ATR. 1956 PC dal YM gf10), Parashurom v. Emperor, “A.1R. 


; 1945 P.c. 134 
QR. v. Cat: 1873) 9 O.B. 5 : 
@ Rv. Tisbie, G9) LBB 2 g(t) Ex parte Pater, (1864) 5 B. & S. 
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public servant, while such” public servant is sitting in any stage of a judicial 
proceeding.’ It thus provides for the punishment of certain contempts of inferior 
Courts otherwise than under the Contempts of Courts Act. But Sec. 228, I.P.C. 
professes to deal with these acts as a specific offence which is ngt styled as 
‘contempt of Court.’ 


Legislative power.—The legislative power as regards ‘civil contempt’ is 
included in Entry 13 of List III (see post), ‘relating to ‘civil procedure’, while 
‘criminal contempt’ of Court falls within the exclusive jurisdiction of Parliament 
as regards contempt of the Supreme Court [Entry 77 of List I]; but contempts 
of other Courts is a concurrent subject [Entry 14, List III]. 


(III) Matter offending against decency or morality—In English law, the 
word ‘obscenity’ is used. But the Dictionary meaning of ‘indecency’ is identical 
with ‘obscenity.’ The word ‘indecent’ is also used in the same sense in the 
English statutes relating to obscenity such as the Indecent Advertisements Act 
and the Post Office Act. It has been held that the offence of obscenity consists 
in writing, making or publishing obscene books, pictures, etc., which have a 
tendency to deprive and corrupt those whose minds are open to immoral influence.’? 
Purity of motive is no excuse for publication of indecent matter, but, if the 
manner and extent of the publication are within appropriate bounds, it is a good 
defence that the publication is for the public good as being necessary or 
advantageous to religion, science, literature or art.’* 


In the U. S. A., the State, under its police powers, has the right to punish 
utterances pending to corrupt ‘public morals’, such as indecent exposure, obscene 
language and obscene publications; to proscribe the distribution of obscene 
literature, to prevent their publication,® or to deny them the use of the mails. 
It has also been held that the freedom from previous censorship would not extend 
to theatrical performances, exhibition of moving picture or radio broadcasting, 
which are carried on as a business of profit.’ ; 

‘Morality’ is a far more vague word than ‘indecency.’ The difficulty of 
determining as to what would offend against ‘morality’ is enhanced by the fact 
that not only does the concepticn of immorality differ between man and man, 
but the collective notion of society also differs amazingly in different ages. Thus, 
it was not long ago that birth control per se was regarded as immoral. But since 
the Malthus doctrine of Population, birth control is regarded as a legitimate sane 
of checking overpopulation. Annie Besant was convicted for publishing ee 
advocating contraception.”® But in England or India, the publication 2 s aA 
literature from a scientific or medical standpoint is no longer regarded as 


offence. ‘ et 
It is interesting to note that on the basis of the words ‘public morality ! 


Art. 9 of the 1922 Constitution, the Irish Free State,° had passed the ee 
of Publications Act, 1929, establishing a Censorship of Fable peer 
recommend the prohibition of publication of literature advocating me of the 
birth control, considering the ‘literary, artistic, scientific or historic m 
publication.”* 

(12) R. v. Hicklin, (1868) 3 Q.B. 360. 423. 35 Corporelton’. Industrial 

906) 1K. B. (18) Mutual Film ‘orp 

ae R. v. Barraclough, (1906) ee (918), 26, 240 

1 i re y ie 

(14) Gitlbw v. N. Y., (1925) 268 U.S. 8) ne Lo adiondy ‘appear in See. 40 
(6) (1) of the 1937 Constitution ( p. 


52. 
(1S) Schneider v. Irrington, (1942) 302 9) 
1) Gh) Vide Kohn’s_ Constitution of the 


+S. 147. 

fi 1 Ss. 

ee Near v. Minnesota, (1931) 283 U.S tak eee Siete 1932, . 168. 
(17) Popper v. U.S., (1899) 98 Fed. Rep. Pas 
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Existing Indian laws.—Secs. 292-294 of the Indian Penal Code prohibit the 
sale or distribution of obscene literature and the doing of obscene acts or the 
uttering or singing of obscene songs, etc., in public places. Works of religion 
such as sculpture, painting, etc., in temples are exceptions to the above law. 
Secs. 20-23 of the Post Office Act (VI) of 1898, prohibit the transmission by 
post of obscene matter ; while Sec. 18 (¢) of the Sea Customs Act (VIII) of 1878, 
prohibits import of obscene literature. The Cinematograph Act (II) of 1918 
provides for the censorship of films, while the Dramatic Performances Act (XIX) 
of 1876, similarly relates to dramatic performances. 


Legislative Power—Vide Entry 1 of List III, relating to ‘Criminal law, 
including all matters included in the Indian Penal Code,’ which is a concurrent 
power. Sanctioning of cinematograph films is a Union power [Entry 60, List Ij; 
subject thereto, the States have power over theatres, dramatic performances, 
cinemas, amusements [Entry 33, List II.} 


(IV) Matter which undermines the security of the State——Perhaps the 
greatest trouble that any particular word of Art. 19 is capable of giving to the 
Courts under the Constitution, is likely to be created by the word ‘security,” for 
we do not get any precise definition of this word which may be taken as indis- 
putable. The Dictionary meaning of the word ‘secure’ is “untroubled by danger 
or, apprehension, safe ‘against attack, impregnable”*? It would thus comprise 
both external and internal security of the State.?* This is also clear from the use 
of the word ‘security’ elsewhere in the Constitution itself, ¢.g., in Art. 352 (1), 
where it is stated that the ‘security of India’ may be threatened, “whether by war 
or domestic violence.” At the same time, the use of the word ‘security’ in juxta- 
position with the words “overthrow of the State” implies that acts undermining 
the security of the State need not necessarily be associated with violence. Prima 
facie, it seems that the phrase “security of the State” refers to acts less serious 
than those referred to by the other phrase “overthrow of the State.” One thing 
may be mentioned at once. Any act which aims at disturbing ‘public order’ would 
affect or undermine the security of the State. As-to what is meant by the main-, 
tenance of public order, we have got a useful guide in the English Public Order 
Act, 1936. Public order in this statute appears to be used more or less in the 
same sense as public peace. This statute makes the following acts illegal—(a) 
carrying unauthorised weapon, (b) wearing political uniform, (c) unlawful 
drilling or training in the arms, (d) disorderly conduct such as use of abusive 
words, etc., at public places, meetingd and processions.** In short, the Act seeks 
to restrain quasi-military organisations for political purposes. 


The expression ‘public order,’ however, is wider than ‘public peace.’ Thus, 
in India, while it has been interpreted to include prevention of communal distur- 
bances*® and strikes promoted with the sole object of causing unrest among 
workmen,? which are offences against public peace, it has also been held to include 
the prevention of internal dangers affecting ‘public safety’ such as adulteration of 
foodstuffs and other goods essential to the community, prevention of epidemics, ” 
etc. ;? or propaganda for a State at war with India? 

® 
—_ — 


(2) Oxford Enaish Dictionary, LJ. 133 (F.C.) 
23) Cf. Tabarak v. Prov. of Bihar, no ash ing- 
AAR. 1950 Pat. 228 (231), LA. 188 Hage igor Kio-Bmberer, A. 


., (24) See also Unlawful Drilling © A » (2 i ; 
1819; Puli Mesting “Act 08, a = tr, ‘AR. 100" Ba T eye of Be 

ex v. Itwari, t -L.R. 3) R. v. Amir Hassan, (1949 “RL J 
11 (All.); Noor Mohammad vy. Rex, Acl. 137 , Pang 
R. 1949 All. 120; R. v. Majid, (1949) F. me don Se 
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‘Public order,* has been held to include also ‘public tranquillity’, for if public 
tranquillity is disturbed, there would be a breach of the public order® The expres- 
sion ‘public tranquillity’ is not defined in the Indian Penal Code, but from the 
offences included in Chap. VIII of that Code, we may gather what is understood 
by this expression by the framers of the Code. These are—(1) Unlawful 
assembly; (2) Rioting; (3) Promoting enmity between different classes; (4) 
Affray. 


If these unlawful acts affect the security of the State, incitement to commit 
these acts would also forfeit the freedom of expression guaranteed by the Consti- 
tution. Incitement to commit a crime® such as murder, may be said, in general, 
to undermine the security of the State. 


According to the canons of interpretation, it is permissible to refer to pre- 
vious and contemporary legislation in order: to appreciate the meaning of a legal 
term or the power conveyed by it.** Now, at the time when the words “security 
of the State” were incorporated by the Constituent Assembly in Art. 19 (2), 
we had several Provincial enactments relating to Public Security, and we may 
refer to their contents to have an idea of the acts which may broadly speaking 
be referred to as affecting the “security of the State”. Of course, it should not 
be supposed that the mere fact that any. particular act is included in any of 
these Acts would preclude the Court from determining whether such act is an 
Act “undermining the security of the State” within the meaning of Art. 19 (2) 
of the Constitution. i 


According to the Bombay Public Security Measures Act (VI) of 1947, security 
of the Province includes— : 


“public safety, maintenance of public order, and the preservation of peace and tran- 
quillity.” 

The West Bengal Security Act (W. B. A. III) of 1948, gives a list of 
such acts as endanger the “safety and stability of the Province”. These include— 


(a) Prevention of illegal acquisition, possession or use of arms. (b) 
Suppression of subversive acts, endangering communal harmony or safety or 
stability of the Province, such as looting, sabotage, prejudicing the recruitment 
or attendance of members of the Police force, fire brigade or other public ser- 
vants or to tamper with the loyalty of such persons. (¢) Suppression of 
goondas. (d) Maintenance of production, supplies and distribution of sr 
commodities, including means of their transport. (¢) Prevention or ae 
of entry in-a protected place or area. (f) Control of quasi-euilitery a 
unlawful drilling, unauthorised use of military uniforms at public places, etc. 


The Act also punishes the publication of any statement or separt sete 
incites the commission of any of the subversive acts above-mentioned, 4 
provides for censorship of the Press to prevent publication of such matter. ; 
Legislative power.—See Entry 1, List II, Entries 1 and 3 of List III, of the 
7th Sch. 

‘State’, in the pre- 


vhi é —The 
(v) Matter which tends to overthrow the State. The fate 
sent context, is an abstract conception. The political existence of the Sta 


mmissioner, 
(4) As to ‘public order’, see further under (6-a) Wallace v. eas at 96: 2 


Entry 1 of List II, 7th Sch., post. (1948) 2 M.L.J. 62: & Berar 
(5), Om Prakash y. Emperor, A. 1. R; D.L.R. a ee Re) F.LJ. 6; 
1948 Nag. 199 (201); Noor Mohammad vy. Motor Spitit Taxation, East | Punjab, 


Rex, A.1.R. 1949 All. 120 (123). Ralla Ram v. Province. 9 TG 
6) Cf. Frohwerk v. U. S., (1919) 249 (1949) 4 D.L.R. (F.C.) 8. (See P, J 


U.S. 204 (206). ante.) 
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i ifested in the existence of an established or orderly government, main- 
ening lay and order in the society to which it relates.’ To overthrow the State 
would thus mean “to overthrow the established government by force or unlawful 
means.”® It would thus include such acts as levying war against the State, 
adhering to the enemies of the State or giving them aid® and comfort, resisting 
the execution of law in the shape of an armed rebellion,° which are comprised 
within the term ‘Treason’ in England" as well as in the United States.¥ 


This offence is also included in Secs. 121-123 of the Indian Penal Code, if 
we substitute the word ‘Queen’ by the word ‘State’. 


The words ‘tending to’ implies that the actual result of the act is immaterial 
and acts which may indirectly bring about an overthrow of the State, ¢e.g., an 
incitement to an armed revolution or an infructuous attempt to create a rebellion, 
inciting foreigners to invade the realm," attempting to overawe by force or show 
of force the Governments of India and the States or the Executive Heads such as 
the President and his Ministers or the Governors and their Ministers, in the 
exercise of their powers, would come within this expression. So also would 
the offences included in Secs. 128-138 of the Indian Penal Code, e.g., abetment of 
mutiny, aiding escape of prisoner of State or of war and offences under the 
Official Secrets Act, Interference with the legitimate programme of the Go- 
vernment for the raising of the forces’ or the conduct of the war, e.g., publica- 
tion of information as to the movement of troops,** may also come within the 
scope of this expression (provided, Of course, there is a ‘clear and present danger’? 
to the safety of the State). Thus, in the U.S.A., it has been held that the pro- 
pagation of political or economic theories by a fanatic’? or the circulation of 
anti-war literature among all sections of the public generally as distinguished 
from the armed forces specifically, cannot be punished as actsAending to over- 
throw the State. ; 


This brings us to the interesting question of ‘sedition’ or ‘seditious libel’. 
Sedition, as understood in England is a comprehensive term” and includes much 
that may be termed as “offence against the State.” 


“Sedition embraces all those practices whether by word, deed or writing, which are 


pawcecas oe the tranquillity of the State and lead ignorant persons to subvert the 


These principles of the English law of sedition would be valid under th 
Constitution of India, being covered by the words “ i Sant ae 
Sorersee Gre cee y the words “security of the State”. or 


But what is understood as ‘sedition’ in India, and is embodied i 
h i i in Sec. 12: 
of the Indian Penal Code, is only one aspect of the English Law of sedition, 
viz., seditious libel, or publication of matter calculated to bring the Sovereign or 
the Government into hatred or contempt or to excite disaffection towards them. 


(7) Salmond’s Jurisprudence, 1948, p. 130; poe 
Willoughby, Nature of the State, p,'8" “a Cf. Secs, 121-A, 124, Indian Pena 
G ee it - ME See i the U.S.A. Code, . : een ea 

pers v. Buck Stove, 221 U.S. (15) Cf. Schenck 
418; Gitlow v. N. ¥., (1925) 268 U.S! UL &. @; Schaller. vu. = foe} 531 
(9) For a list of such acts, see Willoughby, Ms ry Nes i 

Ritutional Law, Vol. II, p. 1129.” §, g7,-” Y+ Minnesota, (1931) 283 U. 

(10) United States v. Vigol, (1795) 2 "(179 Pherce v. U. S. 252 U.S. 239 


Qt) Galners & Hood Phillips, Consti- 6g!®? Harizel v. U.S., (1943) 322 U.S. 
(12) Artie Tt See i (19) Vide Chalmers & Hood Philli 
‘ing of the. U SA. 3 (1), Constitu- Constitu Law, p. 446. — cae 

ar eke ‘Felony Act, (Teas c® Rg) Swlivan, (1868) 11 Cox. C. 
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In modern practice in: England, prosecution for seditious libel has become 
Tare, unless it is accompanied by an incitement to violence? Mere criticism of 
the Government, however, actuated by malice or spite, is no offence.?? : 


Of course, Expl. 3 to Sec. 124-A of the Indian Penal Code also provides that 
comments expressing disapprobation is no offence if it does not excite or attempt 
to excite ‘disaffection’ towards the Government. But the word ‘disaffection’ 
is a very wide term, and it has been interpreted to mean mere ‘absence of. affec- 
tion’ or ‘bad feeling’ towards the State®’, whether it has any connection with 
violence or not. Even an unsuccessful attempt to excite disaffection towards 
the Government is equally an offence under this section. In Niharendu v. Em- 
peror,* the Federal Court sought to turn the tide of decisions by holding that 
mere criticism or even: ridicule of the Government is no offence unless it is 
calculated “to undermine respect for the Government in such a_ way as to 
make people cease to obey it and obey the law, so that only anarchy can follow 
. . .~ Public disorder or. the reasonable anticipation or likelihood of public 
disorder is the gist of the offence.”?> 


But the Judicial Committee would not give up its previous views notwith- 
standing the change in the set-up of affairs. So, in Sadashiv v. Emperor,’ they 
overruled the decision of the Federal Court, and affirmed the previous line of 
decisions as to the meaning of ‘disaffection.’ 


The framers of the Constitution have refused to follow the decision of the 
Judicial Committee and have accordingly deleted ‘Sedition’ from Art. 19 (2) as 
it stood in the Draft Constitution. The result is that criticism of the Govern- 
ment will be an offence under the Constitution only when it is attended 
with violence or.would be calculated to bring about ‘disorder’ or ‘anarchy’—either 
undermining the ‘security of the State’ or ‘tending to overthrow’ it. 


_ It may be noted in this connection, that the Privy Council also held, over- 
ruling the decision of an Indian High Court’, that criticism of an individual 
Minister is also sedition under the existing law. But this will no longer be so, 
under the Constitution, as has been clear from the above. 


In this connection, we may have a short glance to the state of affairs in 
America. In the U. S. A., the individuals who carry on the government have 
never been indentified with the State, except in 1798, when Congress passed 
the Sedition Act, a temporary Act, penalising defamation of the President, mem 
bers of the Government or of the Congress. But President Jefferson discharg 
ed all the accused. And since then there is in the United States no aes 
protection of the administrators in times of peace, and they must seek protec! 
for their dignity and prestige, under the private law of defamation. 


li- 

Again, any advocacy to change the form of government, short ies har a 

tion of the republican institutions, and without the use of force, = Baas 

the United States, for, the “right of the people to change their i at ate 
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(21) See History of the law, in Burdick, under the Constitution as “tending to over- 
ter ace American Constitution, 1922, a a , iaberohs (100) L. R. 
mt Y _C. 741A, 89. ; : 
Sy ee ee CD) ae SO (2) Emperor v. SEN ~ Pa 
38) Emperor v. Jogendra, (1891) 19 222 (P.C.), overruling: sO, : 

Cal. 34; Emperor v. ba oe 22 Bom. Bic oe ss oe (1931) 283 U.S. 

12; 1 22 Bom, .C. : : 
30" Nihorendu v. Emperor, (1942) 46 697. dea hace, atk 
C.W.N. (F.R.) 9. (4) Cooley, Constitu' ; 

(25) Such action would be an offence : 


Art. 19} FuNDAMENTAL RIGHTS. 83 


i of the red flag “as a sign, symbol or emblem of opposition to organized 
pocon arcs cannot ibe prohibited by,a State law.’ But, it is within the 
police power of a State to declare it a felony to “teach, advocate, aid or abet the 
commission of a crime, sabotage or unlawful acts of force and violence or unlaw- 
ful methods of terrorism as a means of accomplishing a change in industrial 
ownership or control or effecting any political change, or knowingly to become 
a member of any organization that so teaches and advocates.”® In short, while 
the American Court recognizes the right of the State to protect itself against 
sabotage and revolutionary activities, it refuses ‘to be swept into a hysterical ac- 
ceptance of political persecution of radicals.” 


FregpoM oF THE Press.—The Press is one of the organs through which 
thoughts and ideas are expressed and discussed, The attitude towards the Press 
differs in England from that in the United States and many other countries. 


In England, the Jaw does not recognise any special privilege attaching to the 
profession of the Press as distinguished from the members of the public. As 
Dicey put it,—“The simplest way of setting forth broadly the position of writers 
in the Press is to say that they stand in substantially the same position as letter- 
writers.” - - 


The reason has been explained by the Privy Council, in a case from India*® 
thus: “The freedom of the journalist is an ordinary part of the freedom of. the 
subject, and to whatever lengths the subject in general may go, so also may the 
journalist, but, apart from statute law, his privilege is no other and no higher. 
The responsibilities which attach to his power in the dissemination of printed 
matter may, and in the case of a conscientious journalist do, make him more care- 
ful: but the range of his assertions, his criticisms or his comments, is as .wide 
as, and no wider than, that of any other subject.” re 


In the words of Blackstone,—‘“The liberty of the press ..-. . consiste in 


laying no previous restraints upon publications, and not in freedom from cen- 
sure for criminal matters when published.” 


The Constitution of the United States, and of the other countri i 
. . 2, 7 hi 
followed it,? specifically guarantees the freedom of the Press on the Sais 
of the special importance of the Press as an organ of publicity. 


The difference in attitude, however, does not produce much dif i 
- result, inasmuch as the Constitution of all these counties rons eae 
dom of the Press must be exercised subject to the ordinary limits imposed by the 
law on the freedom of expression, Thus, though the lst Amendment of the 
United States does not itself lay down any qualifications to the liberty of the 
Press guaranteed therein, it has been reiterated by the Supreme Court, over and 
again, that the guarantee does not exempt the Press from the ordinary law of 
civil and criminal libel, contempt of Court, obscenity,’ or in respect of acts of 
violence against the State and organized governments.” wae 


As in England, so in the United i aes one 
of literature of any Kind in time of peace Ane yg ensing oF censorship 
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certain Courts to suppress as a nuisance, after an enquiry, a newspaper on 
the ground that it “habitually indulges in the publication of scandalous or 
defamatory matter.” 

_ The Constitution of India follows the law of England and maintains the 
existing law (as explained in Arnold v. King Emperor, quoted at p. 83, ante), in 
omitting to mention freedom of the Press specifically in the guarantee of funda- 
mental rights, but the position of the Press under our Constitution may not be as 
free as in England or in the U.S.A., for, these is nothing in Art. 19 of the Consti- 
tution to invalidate censorship of the Press even in time of peace, if it is neces- 
sary to preserve the security of the State. 


Few people will question the necessity and justification for previous restraint 
upon publication of prejudicial statements in times of war, which may affect the 
safety of the State. Thus, the United States Supreme Court justified it by 
saying—“Many things that might be said in time of peace aye such a hindrance 
to its efforts that their utterance will not be endured so long as men fight. . . . 
no Court could regard them as protected by any constitutional right.” 

That such a thing would be constitutional also in England is evident from 
the fact that censorship of the Press was established under Defence Regulation 
39-B, at the outbreak of World War II, but it is to be noted at the same time that 
ere long, the scope of censorship was restricted to matters relating to transactions 
with foreign countries, leaving the publication of other matters free from previous 
restraint, subject to prosecution under the law after publication. 


Be that as it may, censorship of the Press in time of peace is something un- 
imaginable either in England or in the United States in modern times. Censor- 
ship except in time of War is also prohibited by the Constitutions of Jugoslavia 
(Ast. 13); Czechoslovakia (Art. 113); Danzig (Art. 79); Japan (Art. 21). 


The provision in Art. 19 (2) of the Constitution of India, authorising the 
State to make ‘any law’ relating to any matter which “offends against the security 
of the State or tends to overthrow the State” seems to follow Sec. 40 (6) (1) of 
the Constitution of Eire, 1937, which authorises the State to ensure that the Press 
“shall not be used to undermine public order or morality or the authority of the 
State.” (See p. 73, ante.) Censorship not being prohibited expressly, censorship 
is valid in the Eire in the interest of the ‘authority of the State’ whether in ume 
of war or of peace. 

But we should also note the observations of Dr. Keith'® as regards the a 
of the provision in the new Constitution of Eire—“The censorship of SS 
already exhibits all the traits of a retrograde moral outlook, and there Sof Wid 
danger to the freedom of the Press in efforts to uphold the authority 
State.” er 

et us read, side by side, the observations of the U. S. Sup 

“To a6 good Game, they must be informed. In order to ena 
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‘ i Incitement 
: the Post Office Act (VI .of 1898), (Secs. 20-23) ; the Police ( ‘ 
ne Pcrecten) Act, 1922; the Official Secrets Act (XIX of ras the oem 
Relations Act (XII of 1932); the Indian Press (Emergency) ease ei 
(XXIII of 1931), as amended in 1935; and the (Central) Press Fs peci 
Powers) Act (KX XIX of 1947) and the series of Provincial Public re. 
Acts’ that have followed in its trail, such as the U. P. Maintenance of 4 ie 
Order Act (IV of 1947); the Madras Maintenance of Public Order Act a A 
1947) ; the Bombay Public Security Measures Act (VI of 1947); the C.P. 
Berar Maintenance of Public Order Act (XV of 1946) ; the Assam Maintenance 
of Public Order Act, 1947; Orissa Maintenance of Public Order Act ( IV of 1948) ; 
East Punjab Public Safety Act (V of 1949); the West Bengal Security Act (ITI 
of 1948) as amended by W. B. Act (XIX of 1948) (later replaced by the W. B. 
Security Ordinance). The object of these Acts. of 1947-48 aga body is to em- 
power the Executive with certain special powers including pre-censorship, to con- 
trol the dissemination of undesirable matter, e.g., tending to promote enmity bet- 
ween different classes of subjects, subversive acts, etc. 


CL. (1) (6): FREEDOM OF ASSEMBLY.” 


OTHER ConstiITUTIONS,”# 
U. S. A.—The first Amendment to the Constitution of the U. S. A. says:— 


“Congress shall make no law ... . abridging... . . the right of the people 
peaceably to assemble.” : 

Hence, an assembly or meeting becomes unlawful if it resorts to violence 
or incites the commitment of violence or crime. Tf it does neither, it does not 
become unlawful merely because it is held under the auspices of a particular party 
whose object is to secure political or sociat changes by violence.??, In this case, 
it was observed—“The holding of meetings for peaceable political action cannot 

be proscribed. Those who assist in the conduct of such meetings cannot ~ be 
* branded as criminals. The question, if the rights of free speech and assembly 
are to be preserved, is not as to the auspices under which the meeting. is held 
but as to its purpose; not as to, the relation of the speakers, but whether their, 


utterances transcend the bounds of the freedom of speech which the Constitution 
pratects,”22 ‘ 


. Again, though there is no general prohibition against the carrying of arms 
m public meetings or assemblies, in the United States, restrictions may be imposed 
to that effect, by the States, if necessary, in the interests of public order. * It might 
be supposed that the second Amendment to the United States Constitution, which 
guarantees the “right of the people to keep and bear arms,” also offers the people 
an unrestricted right to bear arms in a public meeting or assembly. But it has 
been held that that article only means, that “a well-re 
sary. . . .” the militia may not be disarmed by a Federal Act. It does not 
Prevent the States from controlling the bearing of arms for private use, in the 
exercise of the “Police Power.28 Thus, the State may altogether prohibit the 


(18) As to the validity of this Act under 
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Save ra mate arms by private citizens,” unless Congress enacts that 
oe arms is necessary to ensure an efficient militia for the nation.* 
e State may also control and regulate all organistions drilling and parading 
as military or quasi-military bodies, without authority under the militia laws of 
the United States.?> Similarly, it may prohibit the carrying of concealed weapons? 
England.—Like other individual rights, the right of assembly is not based 
on any declaration of such a collective right. It is the sum total of the right of 
every individual “to meet another given person or an indefinite person or an 
indefinite number of persons so long as the law is not thereby! broken” (Dicey). 
An enquiry into the right of assembly in England, is thus an enquiry into the law 
relating to ‘unlawful assembly.’ Apart from the law of trespass and nuisance, it 
may be said that in England, any number of persons may assemble or meet 
together, provided they do not constitute an unlawful assembly or violate any 
statute. To take part in an unlawful assembly is a common law misdemeanour. 
An assembly becomes unlawful when three or more persons assemble together— 
(i) to commit a crime; (ii) to commit, or when assembled, do actually commit, a 
breach of the peace; (iii) for any purpose, lawful or unlawful, resorts to such 
conduct (e.g., by carrying arms or the like) as to cause reasonable persons in the 
neighbourhood to fear that a breach of the peace will be committed. 

An unlawful assembly may also be dispersed by the Magistrates, with the 
application of as much force as may be necessary, to meet the situation, and even 
peaceful citizens have the duty to assist in the act of dispersing the assembly, 
when called upon to do so. 

Under the common law of England, carrying of arms in an assembly did 
not per se make it an unlawful assembly. But it would make the assembly 
unlawful if by reason of that fact, reasonable persons might be caused to fear 
that a breach of the peace was likely to be committed.® But by the Public Order 
Act, 1936, the carrying of unauthorised weapons at public meetings or proces- 
sions has been altogether prohibited. 

Eire-—Sec. 40 (6) (1) of the Constitution of 1937 says— 

“The State guarantees liberty for the exercise of the following rights, 
public order and morality:— « . . 
(ii) The right of the citizens to assemble peaceably and without arms. 

Provision may be made by law to prevent or control meetings which are 
determined: in accordance with law to be calculated to cause a breach of peace or 
to be a danger or nuisance to the general public and to prevent or control meetings 
in the vicinity of either House of the Oireachtas. 

Japan.—See Art. XXI, quoted at p. 73, ante. 

. Burma.—S. 17 (ii) of the Constitution of Burma, 1948, says— ‘ 
“There shall be liberty for the exercise of the fo t to Taw, pu 
lic order and morality.” 
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(a) the assembly must be peaceable; 
(b) it must be unarmed; 


(c) the State may impose any reasonable restrictions as may be deemed 
necessary in the interests of public order. 


These restrictions exist more or less in all the leading Constitutions. We 
have already noticed (pp. 85-6, avife), the law of England and the U.S.A. relating 
to the first two conditions. 


_ Existing Indian Law—I. Unilawifil assembly—Chap. VIII of the Indian 
Penal Code lays down the. conditions when an assembly becomes “unlawful.” A 
mere assemblage of men in any number cannot be illegal even under the existing 
law. But an assembly of 5 or more persons becomes an unlawful assembly under 
Sec. 141 of the Indian Penal Code, if the common object of the persons composing 
the assembly is any of the following: 


(a) By means of criminal force or show of criminal force— 


(1) to overawe the Governments, or any public servant in the exercise of 
his lawful powers‘ (ii) to take possession of any property or to deprive any 
person of the eniovment of his incorporeal rights, or to enforce any right or 
supposed right: (iit) to compel any person to do what he is not legally bound 
to do or to omit what he id legally entitled to do. 


(b) To resist the execution of any law or legal process. 
(c) To commit any mischief or criminal trespass or other offence. 


_ _ An assembly of less than 5 persons may also be an offence if thev, by fighting 
in a public place, disturb the public peace. This offence is called ‘affray.’ Tn all 
the above cases, the assembly is not ‘peaceable’ and so there would be no guarantee 
in its favour, also under the Constitution. , 


TI. Carrying arms—Under the existing law, there is no general right to 
bear arms, and the possession of arms by individuals is subject to the restrictions 
imposed by the Arms Act. The mere carrying of arms to an assembly which is 
lawful, by a person who is authorised to possess the arms is not unlawful. but 
if the assembly becomes unlawful, the possession of ‘a deadly weapon by a 


member of such unlawful assembly aggravates his offence (Sec. 144, Indian 
Penal Code). ; , wae 


. The Constitution maintains the existing law by denying any general right to 
carry arms, and even goes’ further than the existing law by providing’ that’’a 
citizen has no right to carry arms to any assembly, whether it is lawful or 
unlawful.’ So, unless he is an official 6n duty, a licensed owner of arms hag no 
right. under the Constitution, to bear arms, while joining an assembly. ~ 


2 io Restrictions 1N THE INTEREST OF PUBLIC OrvEr.—The attitude 
OF the American Law towards the present right may be best summed up in the 


a . has Supreme Court: “The Privilege of a citizen of the United States to 
pase s — oo” parts for the communication of views on national questions 
ai y be regulated in the interests of all; it is not absolute, but relative, and must 

exercised in subordination to the general comfort and convenience, and in coh: 
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Thus, a statute which empowered an official to grant or refuse ‘permits’ for 
the holding of public meetings, solely according to his personal opinion or. discre- 
tion to ‘prevent riots and disturbances’ has been declared to be invalid on the 
ground that it can be made “the instrument of arbitrary suppression of free 
expression of views on national affairs.”¢* 


On the other hand, a municipal authority has been held competent to require 
a license or impose other regulations “to prevent confusion by overlapping parades 
or processions, to secure convenient use of the streets by other travellers, and to 
minimize the risk of disorder,” provided such regulation was fair and undis- 
criminating.’ In this case’ it was observed—‘“Civil liberties, as guaranteed by 
the Constitution, imply the existence of an, organized society maintaining public 
order without which liberty itself would be lost in the excesses of unrestrained 
abuses. The authority of a municipality to impose regulations in order to assure 
the safety and convenience of the people int the use of public highways has never 
been regarded as inconsistent with civil liberties but rather as one of the means 
of safeguarding the good order upon which they ultimately depend.” 


In England.—The law not only prohibits the-holding of an unlawful assembly 
as defined by the common law, but also authorises the executive and police autho- 
tities to regulate and restrict certain assemblies which may not be ‘unlawful 
assemblies’ according to common law. Certain statutes have been passed to 
supplement the common law relating to assemblies and meetings: 


(1) Of these, the most important is the Public Order Act, 1936, which we 
have already referred to (sec p. 86, ante). Under this Act, a constable may at the 
request of the chairman of the meeting, require a member of a meeting to give 
his name or address, and, if the.person refuses to give his name and address or 
if the constable reasonably suspects him of giving a false name and address, the 
constable may arrest him without warrant. This Act also authorises the Police, 
with the consent of the Home Secretary,.to prohibit processions within particular 
areas, for a specified period. ‘in reasonable apprehension of serious public disorder. 
(2) Under the Tumultuous Petitions Act, 1662, not more than ten bere 
‘repair’ to the Crown or either House of Parliament under the pretence of a7 
vering any petition, complaint, etc. (3) The Seditious Meetings Act, E a 
makes the meeting of more than 50 persons unlawful if held within one ar 
Westminster Hall, while either House of Parliament is sitting.® (4) Atten ‘ 
illegal meetings for drilling or training in the use of arms is an offence, under ¢ e 
Unlawful Drilling Act, 1819. 

Cl. (3) of the present article of our Constitution en 
defined in Art. 12) to impose reasonable restrictions upon 
in the interest of ‘public order’. [As to ‘public order’, 
List IT, 7th Sch., post; also pp. 79-80, ante]. As to what i 


see p. 71, ante. ae ae 
Public meeting and Procession.—The Indian Constitution Leagan hase 
enumerate the right of public meeting or that of public pee ae that the 
are guaranteed by some Constitutions.° The reason of this eet SP ocentiy 
rights of meeting or procession are really included in the Peas of public 
Where the assembly has got for its object the discussion 0 a aa the other 
interest, it becomes a public meeting.’? The right of procession, Saree 
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ws from the ordinary right of each individual to pass and.repass along 
a Cane But when the oe user of the highway is made collectively by 
an assembly, it may in certain circumstances turn into an unlawful assembly, or 
cause a public nuisance if it interferes with the right of other individuals to use 
the highway. The following is a statement of the existing law relating to 
processions in India— ' 

(a) There is no right of procession as such. It is a corollary from the 
right of assembly and the individual right of user of a highway. Since the use 
of a highway is for the purpose of passing and repassing, any number of men 
may pass together in a procession so long as the corresponding right of others is 
not substantially affected, that is, so long as there is not a material obstruction 
of traffic.” It has got nothing to do with custom !2-13 or religion. 1" 


(b) The limitations of the right to carry public processions are thus: 
(i) The law of public nuisance. (ii) The greater advantage of the public to 
restrict the right.2"* Thus, the right of a section of Mahomedans to carry proces- 
sion of tazias along the streets may be limited if it is not possible to carry the 
tazias without removing the wires of a public utility Electric Company.’?** (iii) 
Such directions as Magistrates may lawfully give in order to prevent obstructions 
of the thoroughfare or breaches of the public peace.’"* 


‘(c) People of all-sects are entitled to conduct religious processions through 
public streets, subject only to the above limitations. Persons of a rival sect or 
religion cannot claim as of right that the function of a public procession should 
cease as it passes places of worship belonging to the former." The prejudices 
of particular sects ought not to influence the law. Nor can the Magistrate 
restrain the lawful processionists simply because he thinks that he would be 
powerless against the oppositionists.* The authorities cannot abdicate and confess 
impotence before the law-breakers.™® 


Existing Indian Law.—(i) Any assembly, meeting or procession, otherwise 
lawful, may be restrained by the Magistrate under Sec. 144, Criminal Procedure 
Code, if there is a “risk of obstruction, annoyance or injury to any person lawfully 
employed, or danger to human life, health or safety or a disturbance of the public 
tranquillity or a riot or an affray.” : 


(ii) Section 107 of the Criminal Procedure Code empowers a. Magistrate 
to obtain security for. keeping the peace from any person who is ‘likely to commit 
a breach of the peace,’ even though nothing has yet been actually committed in 
that direction. ; , 


_ _ Gii) The Prevention of Seditious Meetings Act (X of 1911) has for its 
object the prevention of public meetings likely to promote sedition or to cause a 
disturbance of public tranquillity. It empowers the Provincial Government to 
declare the whole or any part of a Province a ‘proclaimed area.’ On such decla- 
ration, the ‘District Magistrate or Commissioner of Police’ is invested with the 
power to—“prohibit any public meeting in such proclaimed area, if, in his opinion, 
such meeting is likely to promote sedition or disaffection or to cause a disturbance 
of the public tranquillity.” Further, no public meeting ‘for the furtherance or 
discussion of any subject likely to cause disturbance or public excitement’ shall be 
held in such area without written notice to the District Magistrate or Commissio- 
ner of Police. ‘Public meeting’ is defined in this Act as a “meeting which is 
ERS Meeting Which 18 


Constitutional Law, p. 486; also see our Pre- 48 C.W.N 
s aw, P. 486; | - -W.N. 307 (P.C.). 
mb of Seditious Meetings Act (X of a oe - Te Queen, (1883) 6 
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open to the public or any class or portion of the public. A meeting may be a 
public meeting notwithstanding that it is held in a private place and notwithstand- 
ing that admission thereto may have been restricted by ticket or otherwise.” Any 
public meeting which has been prohibited under this Act is deemed to be an ‘un- 
lawful assembly’ within the meaning of the Indian Penal Code and Criminal 
Procedure Code. [The portion of this Act relating to ‘sedition and disaffection’ 
shall have to be amended after commencement of the Constitution. The words 
‘public excitement’ also would not come within the words “interests of public 
order” in Art. 19 (3) of the Constitution.] . 


(iv) The Police Act, 1861, authorises a Police Officer to direct the con- 
duct of and prescribe the route and time for all assemblies and processions along 
the public roads and also to require the members to apply for a previous licence. 


WHEN DOES A LAWFUL MEETING BECOME UNLAWFUL.—Sec. 127 of our Code of 
Criminal Procedure authorises the Magistrate or the Police to disperse not only 
an unlawful assembly, but also a lawful assembly,—“if it is likely to cause a 
disturbance of the peace.” Section 151 of the Indian Penal Code, further, makes 
it an offence not to disperse after a lawful command to disperse has been given. 
There is not much doubt that the Court is entitled to determine whether a com- 
mand was lawful or not. So, the question arises, when is a Magistrate or Police 
lawfully entitled to command to disperse a meeting which was held for a lawful 
purpose? 

In England, it has been held that where there is nothing unlawful in the 
purpose or conduct of the meeting, it does not become unlawful merely because 
others may be excited by it to commit a breach of the peace.1* But a lawful 
meeting may be dispersed on the ground that others are likely to cause a disturb- 
ance of the peace, if it is impossible for the authorities to preserve the peace than 
by dispersing the meeting.?? After such an order members of the meeting may 
be guilty of obstruction of the police in the execution of their duty, by refusing 
to disperse.® 


In India, in facts similar to those in Beatty v. Gilbanks,’* it was held,*?° that 
a lawful meeting may be dispersed if it is likely to excite such opposition as may 
endanger the public peace. But this decision cannot be supported with iene 
to the English decision in Beatty v. Gilbanks, or Trish cases.17? In aoe pe 
cases,?1 it was observed that to interfere with the private rights of indie 
anything short of the strongest necessity? would make—“not the law 0 
land but the law of the mob supreme.” 


The principle has been clearly explained by an American writer? as ae 
“The breach of the peace theory is peculiarly liable to abuse. It ma - an 
criminal simply because his neighbours have no self-control, nt Se naent 
from violence. The reduction ad absurdum of this theory was th . eae Pek 
of Joseph Palmer, one of Bronson Alcott’s fellow-settlers at ‘Fr Ce ia 
because he was a communist, but because he persisted in bbs Brartoe He 
beard that people kept mobbing him, until law and order were ma " 


shutting him up.” 


. ; 864) 17 
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the Constitution of India authorises the State to 
ons on the freedom of assembly in the interests 
y decision, or so much of Sec. 127 
rts the conclusion made therein, 


Now, since Art. 19 (3) of 
impose only reasonable restricti 
of public order, if seems that the above Bomba 
of the Criminal Procedure Code, as. suppo 
will not be good law under the Constitution. 


CL. (1) (c): FREEDOM OF ASSOCIATION* 
OrHeER CONSTITUTIONS’ 


U.S A-—There is no guarantee in the American Constitution of any right 
of association. Thus,.even as late as 1908, trade unions were held to be illegal, 
being restraints on inter-state commerce.2 But in 1937, the Supreme Court has 
recognised their legality and the right of the workers to join them, since their 
object is a ‘legitimate’ one, viz., the improvement of the conditions of their mem- 
bers as wage-earners.’ Similarly: peaceful picketing,* unattended with violence,? 
to publicise a labour dispute, as well as the right of employees to strike and to 
persuade others to strike, if not actuated by malice, have been upheld to be law- 
ful. But there is no right to picket. a ‘neutral’, i.e., an employer who is not in- 
volved in a labour dispute; in order to bring pressure upon another employer who 
is so involved.’ On the other hand, there being no specific right of association, 
there is no specific restriction upon association as such; hence a’ person may be 
penalised only for his personal guilt and not for ‘guilt by association’, te, merely 
for his ‘affiliation’ with any particular society.”® , : 


England.—Broadly speaking, it is not in England illegal to associate for a 
lawful object, unless some unlawful means is adopted. The limitations upon the - 
tight of association are thus introduced by unlawful conduct. and may be con- 
sidered under the heads: ‘ ‘ 

(i) Conspiracy; (ii) Trade disputes; (iii) Quasi-military organizations. 

_ (i) Conspiracy.—Conspiracy is both a crime and a_ tort. (a) 
The agreement of two or more persons to do any unlawful act or 
to do a lawful act by unlawful means, is a crime. The unlawful act which the. 
conspirators agree to do may be either a crime or a civil wrong. The gist of the 
offence is the fact of such agreement or combination; it is.not necessary that 
some overt act should have been done in furtherance of the agreement. (b) The 
tort of conspiracy on the other hand, is constituted only if the agreed combination 
is carried into effect and damage to the plaintiff is thereby caused.* : 


( ii) Trade Disputes.—Trade unions are lawful institutions, having a legal 
Personality and certain -privileges. They have statutory protection against lia- 

: bility for inducing breach of contract or interference with business (Trade Dis-' 
putes Act, 1906). _ But general strikes and lock-outs which seek to paralyse the 
government or to inflict hardship on the community, have been declared illegal 
by the Trade Disputes and Trade Unions Act, 1927. - eal 
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(iit) Quasi-military organization—Militant Fascist organisations. of 
private persons cannot be tolerated by the State, in the interest of public order. 
Hence, the Public Order Act, 1936, was passed to enact that any association is 
illegal and its members are guilty of an offence, if they are organized or trained 
or equipped—(a) for the purpose of enabling them to be employed in usurping 
the functions of the police or of the armed forces of the Crown or (b) for 
the purpose of enabling them to be employed for the use or display of physical 
force in promoting any political object. 


Besides the above, certain other associations are declared unlawful by statute 
(Unlawful Societies Act, 1799; Seditious Meetings Act, 1817): (@) A conspi- 
racy having a seditious object, including societies formed for illegal drilling. 
(b) A society taking an oath or engagement which is unlawful under the Un- 
lawful Oaths Acts. (c) A secret society, the names of whose members, etc., are 
kept secret. 


The Trade Disputes and Trade Unions Act, 1927, on the other hand, res- 
tricts the freedom of association of civil ‘servants by enacting that civil servants 
may not be members of organisations whose primary object is to influence the 
remuneration or conditions of employment of their members, unless their mem- 
bership is confined to persons employed by the Crown, and they are not affiliated 
to organisations of different composition, nor have political objects or association 
with any political party. 


Eire —Art. 40 (6) (iii) guarantees, subject to public order and morality :— 


“The right of citizens to form associations and unions. Laws, however, may be en- 
acted for the regulation and control in public interest of the exercise of the foregoing right. 
Laws regulating the manner in which the right of forming associations and unions and the 
right of free assembly may be exercised shall contain no political, religious or class discrimi- 
nation.” 


It has been held by the Irish Supreme Court® that to deprive a person of the 
choice of the persons with whom he will associate, is not a ‘control’ of the exercise 
of the right of association, but a denial of the right altogether. Hence, a law 
which allows the citizen only to join one or more ‘prescribed’ associations, and 
thereby prohibits the right of forming associations, is not a valid regulation or 
control of the exercise of the right guaranteed by the Constitution and is accord- 
ingly repugnant to the Constitution.” The object of the Trade Union Act, 1941, 
was to limit the number of trade unions and to prevent trade unions from 
accepting new members. The effect of a ‘determination’ by the Tribunal set up 
by the Act, in favour of a particular union was that during a period of 5 i 
no other union could accept new members. Held, the Act was repugnant pea 
right of association guaranteed by Art. 40 (6) (1) of the Constitution 
therefore void. 


Burma—Art. 17 (iii) of the Constitution of Burma, 1948, guarantees, 


form associa- 


: 7 ; ae t 
“subject to law, public order and morality—The right of the citizens Sty is intended 


eas as . activi 
tions and unions. Any association or organization whose object or act 
or likely to undermine the Constitution is forbidden. 


TNDIA 


Cr. (4): RESTRICTIONS UPON THE FREEDOM OF RN ae or 
tion, according to Cole, is “any group of persons pursuing esa Pa ah ae 
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of procedure and laying down, in however rudimentary form, rules of common 
action.” Freedom of association, thus, includes the right to form companies, 
partnership societies, trade unions, political parties.’ 


Form a review of all the written Constitutions referring to the above right, 
it becomes evident that the right of association of the citizens is subject to control 
by laws in the public interest, and that there is no right of association having for 
its objects or conduct anything which is prohibited by the laws in the interests of 
public order, peace and the like. The restrictions imposed by the law may be 
either punitive or preventive. The law may also lay down certain conditions or 
formalities, such as registration, licensing, working hours and the like. 

Cl. (4) of our Constitution empowers the State to make reasonable restrictions 
upon the above right on two grounds—(a) Public order. (b) Morality.” 


Existing laws.—The existing law of India relating to associations and unions 
broadly follows the lines of English law. Thus: 


(i) There is a group of statutes which regulate the formation, organization 
and working of particular associations, in the public interest, e.g., the Companies 
Act (VII of 1913); Co-operative Societies Act (II of 1912); Insurance Com- 
panies Act (XX of 1922); Partnership Act (IX of 1932); Provident Insurance 
Societies Act (V of 1912); Red Cross Society’ Act (XV of 1920); Religious 
Societies Act (I of 1889) ; Societies Registration Act (XI of 1860) ; Universities 
Act (VIII of 1904). 


(ii) Of restrictive laws, we may mention— 


(a) Sec. 120-A of the Indian Penal Code which penalises criminal 
conspiracy, which means an agreement between two or more persons to do or 
cause to be done, (a) an illegal act; or (b) an act which is not itself illegal, by 
illegal means, followed by an overt act, in pursuance of such agreement, 


: (6) The Indian Criminal Law Amendment Act (XIV of 1908) has for 
its object the prohibition of ‘associations dangerous to the public peace.’ An 
‘assocation’ in this Act is defined as ‘any combination or body of persons, whether 
the same be known by any distinctive name or not,’ and an ‘unlawful association 
means an association which encourages or aids persons to commit acts of violence 


or intimidation or of which the members habitually commit such acts, or which 


has been declared to be unlawful by the Provincial Government under the powers 


hereby conferred.’ If the Provincial Government is of opinion that any associa- 
tion interferes or has for its object interference (i) with the administration of the 
law, or (ii) with the maintenance of law and order, or (iii) that it constitutes 
a danger to the public peace, the Provincial Government may declare such associ- 


ation to be unlawful. Acts done under the Aét cannot be ti 
Court, save as provided in the Act itself. ere ay 


._,, (¢) The provisions of the Indian Trade Unions Act (XVI f 1 
similar to those of the English Trade Unions Act, 1906. fre Tague Die 
putes Act (XIV of 1947), which has recently replaced the Trade Disputes Act, 
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: _ Legislative Power.—See Entries 61 of List. 1, 34 of List II, 21-22, 26 of 
ist IIT. 


Cu. (1) (d)-(c): FREEDOMS OF MOVEMENT AND RESIDENCE 


OTHER CONSTITUTIONS” 


U.S.A.—The rights of movement, residence and settlement are not speci- 
fically mentioned in the Constitution of the United States, but are sought to be 
secured by Sec. 1, 14th Amendment, which confers dual citizenship and prohibits 
the States from making any law which abridges the ‘privileges or immunities’ 
of citizens of the United States. Amongst these privileges are: (a) the right to 
acquire and possess property of every kind,’* (b) to pass through or reside in 
another State, for purposes of trade, agriculture, professional pursuits or 
otherwise,* and to enjoy, without discrimination against him, all the benefits 
and the protection of the Constitution, laws and treaties of the United States.” 
These privileges cannot be denied to the citizen either by the Federal or State 
Governments (except under the ‘Police powers’,—see below). 


England.—According to Blackstone, the right of personal liberty includes— 

“the power of locomotion, of changing situation, or removing one’s person to whatsoever 
place one’s inclination may direct, 4vithout imprisonment or restraint, unless by due course 
of law.” 


Switzerland.—Art. 45 says— 


“Every Swiss citizen hes the right to settle in any part of Switzerland, subject to the 
production of a certificate of origin or similar document. The right of settlement may, by way 
of exception, be. refused to or withdrown from persns who have been deprived of their 
civic rights as a result of a penal ccnviction. The right of settlemtnt may also be withdrawa 
from persons who have been repeatedly sentenced for grave misdemeanours, and from persons 
who become a permanent burden upon public charity, and whose Commune or Canton of 
origin refuses to provide adequate assistance for them after having been officially requested 
to provide it. In Cantons in which domiciliary relief is provided, permission for sie 
may be made conditional, in the case of citizens of the Canton, upon the person being capable 
of: work and not having been a permanent charge upon public charity in their former 
domicile in the Canton of origin. The Canton in which a Swiss citizen settles may not 
require from him any security or impose any special charge upon him in_ respect of sudl 
settlement. Similarly, Communes may not impose on Swiss citizens domiciled within their 
area any charges other than those imposed upon their own citizens”. 


Japan.—Art. XXII of the Japanese Constitution, 1946, says— 

“Every person shall have freedom to choose and change his residence and to choose 
his occupation to the extent that it does not interfere with the public welfare. 

Burma.—Art. 17 (iv) of the Constitution of Burma, 1948, guarantees, 

“subject to law, public order and morality,—the right of every citizen to reside and 
settle in any part of the Union.” 


INDIA 


Freedoms of Movement and Residence.—The,ri I : 
and (e), being Fie, may be taken up together. Both these a tae 
their object the removal of all internal barriers in the country an a sry 
as a whole the abode of the citizen of India. These provisions are 
mentary to Art. 5 which provides a single citizenship. 


Ci. (5): RESTRICTIONS UPON THE FREEDOMS OF MO 
Domici.-—Like other individual rights, these rights cann 


ghts enumerated in Cls. (d) 


VEMENT, RESIDENCE AND 
ot be absolute. Restric- 
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i st be placed in the interests of the public order, health, 
AanBe. an the Pike. Thus, both in England as well as India, the 
individual’s righ of free movement and access is denied in the case 
of ‘prohibited places’ and protected areas under the Official Secrets 
Acts, already referred to (ante). These restrictions are essential in 
order to preserve the security of the State. Similarly restrictions on move- 
ment and travelling may be imposed by law in all countries, in order to prevent 
or control epidemics, contagious diseases or the like. _For example, Sec. 7 1 of 
the Indian Railways Act (IX of 1890) restricts the right of a person suffering 
from infectious or contagious disorder, to travel by rail’®, Of Acts which seek 


‘to restrict or control the movements of dangerous characters, we may mention 


the Bengal Goondas Act (Ben. I of 1923) ; the Criminal Tribes Act (VI of 1924). 


Similarly, a State in the United States may, in the exercise of its ‘police 
powers’ exclude from its limits convicts, paupers, idiots and lunatics, and persons 
likely to become a public charge, as well as persons afflicted by contagious or 
infectious diseases.” 


Similarly, as Art. 45 of the Swiss Constitution shows, the right of a citizen 
to reside and settle anywhere may be refused or withdrawn in respect of any 
locality if-he has been sentenced to a penal conviction by a Court of law, or who 
has been repeatedly sentenced for misdemeanours, or has become a permanent 
burden on public charity. In the U.S.A., however, a State cannot prohibit the 
influx of healthy persons, seeking employment within its borders, on the ground 
that they would become a charge on the public treasury.1$ 


Public interests may also justify the total suppression of houses of ill-fame 
or the segregation of prostitutes!” within a designated area.?° 


The Constitution of India empowers the State to impose restrictions upon 
the above freedoms only in two cases—(a) in the interests of the general public; 
(b) for the protection of the interests of any Scheduled Tribe. 


Some statutes relating to condition (a) have just been noted. 


The latter condition is based on obvious grounds. The Scheduled tribes 
are as a class backward in the sense of not being initiated into the ways of modern 
life, so that if people of the so-called enlightened sections are allowed to settle 
amongst them without any restriction, there is evident likelihood of the aboriginal 
tribes losing their distinctive culture, and of their being exploited. 


1 It is to be noted that the restrictions 


which the State is authorised to impose, 
must be ‘reasonable’ and not arbitrary. 


They must not also, be discriminatory, 


in favour or against people belonging to particular units [cf. Art. 15 (1), ante]. 


The Swiss Constitution also prohibits 
any security or special charge in respe 
from the Canton’s own citizens. 


the Cantons to require from any settlor 
ct of his settlement which is not required 


‘Scheduled Tribe’—See Arts. 342 and 366 (25), post. 


Legislative Power—See entries 81 of List I, 7 of List IE, 15, 29 of. List IT1. 
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CL. (1) (f): FREEDOM OF PROPERTY. 
OTHER CONSTITUTIONS”? 


U.S.A,—In the 14th Amendment to the Constitution a the U.S.A., the 
word ‘property’ is used in juxtaposition with ‘liberty, and the Courts have 
interpreted property to be an essential condition of liberty. 


Property in its broader sense is not the physical thing which may be the subject of 
ownership, but is the right of dominion, possession, and powef of dispossession which may 
be acquired over it; and the right of property preserved by the Constitution is the right sot 
only to possess and enjoy it, but also to acquire it in any lawful mode, or by following any 
lawful pursuit, which the citizen in the exercise of the liberty guaranteed may choose 
to adopt.”22 


England.—In England, Blackstone mentions the right of private property 
as one of the three absolute rights ‘inherent in every Englishman’ and it is 
said to consist— 

_ “in the free use, enjoyment, and disposal of all his acquisitions, without any control 
or diminution, save only by the laws of the land”. 

Of the three absolute rights maintained by  Blackstone™, viz, 
of personal security, personal liberty and of private property, the right of pro- 
perty ‘inherent in every Englishman’, was stated to consist “in the free use, 
enjoyment, and disposal of all his acquisitions, without any control or diminution, 
save only by the laws of the’land”. 


Eire.—Art. 43 of the Constitution of Eire, 1937, runs as follows: 


“J, (1) The acknowledges that man, in virtue of his rational being, has the 
natural right, antecedent to positive law, to the private ownership of external goods. (ii) 
The State accordingly guarantees to pass no law attempting to abolish the right of private 
ownership or the general right to transfer, bequeath and inherit property. 


2. (i) The State recognises, however, that the exercise of the rights mentioned 
in the foregoing provisions of the article ought, in civil society, to be regulated by the 
principles of social justice. (ii) The State, accordingly, may as occasion requires, delist 
by law the exercise of the said rights with a view to reconciling their exercise wit! 
exigencies of the common good.” 


U. S. S. R—The Soviet Constitution combines private property in the 
of personal labour with socialist ownership of the means of production. 


Art. 4 says— 
stem of economy 


“The economic foundation of the U. S. S. R. is the socialist sy ‘ n 
and the socialist ownership of the instruments and means of production, firmly sen 
as a result of the liquidation of the capitalist system of economy, the ene station 
ownership of the instrument sand means of production, and the elimination of the exp! 


of man by man.” 
Art. 10, on the other hand, provides— 


fruits 
Thus, 


nd savings from work, in 
les of domestic economy 


“The personal property right of citizens in their incomes ai 
the right of citizens te 


their dwelling houses and subsidiary home enterprises, in artic 
and use and articles of personal use and convenience, as well as 
inherit personal property, is protected by law. 

Burma.—Art. 17 (iv) of the Constitution of 1948, 


citizen ‘the right to acquire property, subject to law, public ae 
Government of India Act, (1935).—Sec. 298 of the Act (as it sto 


the amendment in 1942) provided— 


i 1 security 
(21) See also Art. 109, Czech; Art. 37, (23) The other two being personal s 


~ Art. 110 Danzig; Art. 29, and personal liberty. ; Phillips, 
Jae. ‘Ast, 153, Weimar, Constitutions. (24) Quoted in Chaim, & Hood 
(22) Ritchie v. People, 155 Ill. 98. Constitutional Laws, p. 406. 


guarantees to every 
and morality. 


od before 
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“(1) No subject of His Majesty domiciled in India shall on grounds only of religion, 
lace of birth, descent, colour or any of them be ineligible for office under the Crown in. 
india, or be prohibited, on any such grounds from acquiring, holding or disposing of property 
or carrying on any occupation, trade, business or profession in India. 


(2) Nothing in this section shall affect the operation of any law which—(a) prohibits, 
either absolutely or subject to exceptions, the sale or mcrtgage of agricultural land situate 
in any particular area and owned by a person belonging to some class recognised by ‘the 
law as being a class of persons engaged in or connected with agriculture in that area te any 
person not belonging to that class;”. 


INDIA 


Nature of the right to property—The ideology behind this right is that of 
individualism and private property. It means that a man is free to acquire any. 
property (including means of production), either by inheritance, personal earning 
or other lawful means, to hold it as his own, and to dispose of it, limited only 
by the exigencies of public welfare. ‘Dispose of’ means—(a) to determine the 
fate of, to exercise the power of control over, to fix the condition, employment, 
‘etc., of, to direct or assign for a use; (b) to exercise finally one’s power of control 
over, to pass over into the control of, someone else by selling, to get rid of'?% 


What is Property.—Whatever a man produces by the labour of his hand 
‘or his brain, whatever he obtains in exchange for something of his own, and 
whatever is given to him, the law will protect him in the use, enjoyment, and dis- 
position of. So nothing can be the subject of property which is not recognized 
‘by law to be such, And when law withdraws such recognition, a thing eases. 
to have‘the attribute of property.*? mete 


___ Thus, the State may provide that an individual cannot have a right of propetty 
in certain things, e.g., in public offices. 

CL. (5): RESTRICTIONS UPON THE RIGHT OF PRoPERTY»—Clause (5) of ‘Ast, 
19 authorises the State to impose reasonable restrictions on the exercisé of the 
tights of property— 


(i) in the interests of the general public ; 7 


(ii) for the protection of the interests of any Scheduled Tribe. 


I. Interests of the general public—The expression “interests of the genérti? 
public” in Cls. (5) and (6) of Art. 19 differs from. the expression “interests of 
bublic 6rder” in Cis. (3) and (4). So, the State shall be competent to impose 
restrictions under Cls. (5) and (6) not only on ground of public order but also om 
grounds of social and economic policy or on the grouhd of the “common good;”® 
¢.g., for securing the objects referred to in Cls. (b) to (c) of Art. 39,7” 





(25) Webster's Dictionary doms’ in (194! a 
ictionary. 9) F.L.J. rj 
Cooley, Constitutional Law, p. 392. cf. Art, § Q, Comins of RN 
a entham, Theory of Legislation, 145, Constitution of China, 1946. aoa 
- (3) See my Article on ‘the Seven Free- pp (Fp) Stephen's Commentaries, “Voli 


13 oe 
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(b) to fine a person for breach of a law or to confiscate his property in the case 
of serious offences against the State; (c) restrict the user of property to secure 
that it does not become a nuisance to another person, i.¢., injurious to the health, 
comfort or property of the latter person, or to the public at large ;* (d) to prohibit 
the user of property which may injure the public morals, e.g., implements of gam- 
bling, obscene literature, painting and the like; or which may be dangerous to. 
public safety ;* (e) to prevent the waste of natural resources.® 


II. Interests of Scheduled Tribes—The present clause improves upon the 
provision of Sec. 298 (2) (a) of the Government of India Act,® 1935, in the fol- 
lowing respects:!° (i) The Constitution makes no exception in favour of ‘agri- 
cultural tribes.’ The only exception made by it on the freedom of property is in 
favour of scheduled tribes. (ii) It saves existing laws, and also empowers the 
State to make laws to the same effect. (iii) It does not use the word ‘prohibit’ 
but authorises the ‘imposing of reasonable restrictions.’ 


‘Scheduled Tribe’—See Arts. 342 and 366 (25), post. 


Analogous Provision —See the right of the State to acquire private property 
for public purposes, under Art. 31 (2), post. 


CL. (1) (g): FREEDOM OF PROFESSION 
Orner ConstTITuTIONS™ 


U.S.A.—In the Constitution of the United States, there is no specific provision 
guarantecing this right; but freedom of trade, business and profession has been 
held by judicial interpretation, to follow from the rights of liberty and property, 
subject to restrictions imposed by the State in the interests of the common good. 


Switzerland—Article 31 of the Constitution of Switzerland oa 
G , 
“freedom of trade and industry throughout the Confederation,” but reserves e 
following to the State: 
; 3 ies i luties of wines 

“(a) The salt and gunpowder monopolies, the federal duties, the import dutie sored 
and bee sloshotle beverages, as well as the consumption duties expressly recoigilted 
Confederation under Art. 32; (b) The manufacture, import, uh ante at ei 
of distilled liquors, in conformity with Arts. 32 (a) and 32 Ac) + (c) vee ds (d) ‘The 
cerns taverns and the trade in alcoholic beverages in conformity with Art. : 25, i oxaet 
sanitary police measures concerning contagious diseases, very common disease: Rat eaperl 
particularly dangerous for the human and animal races; (e) Provisions SO  epniasion 4 
cise of commercial and_ industrial professions, the relevant taxes and : ci Sv erend om 
highways. These provisions shall contain nothing contrary to the principle 


of trade and industry.” : 
tizen, 


. . ci 
Burma,—Art. 17 (iv) of the Constitution of 1948 guarantees to Sata cade, 
“subject to. law, public order and morality—the right to follow any oc » 


business or profession.” 


‘ 


N. 429 (P.C.) 


si i : Daulat, (1946) 50 c.W. a 
ee ee ie : oer dhivainw Punjab Province V. Daulat, (1942) 
a -- 80. [> 5 F.L.J. 73. the Seven Free- 


(7) Runman y. Little Rock, (1915) 237 (10) See my tw: 47-48 (Jour.)- 


; ; heck v. Sebastian, (1915) doms’, (1949) F. lav; Art. 151, 
U.S. 171; Hadecheck v (11).Also see Art. 25, Jor ee naitutions. 


1S." 394, ().4 
aay Shio Oil Co. vy. Indiana, (1900) 177 Weimar; Art. 22, Japaneses Ill, 98, quoted. 


; r. Mi "0., (12) Ritchie v. Peoples 
(i920) 234 us. won a in Cooley’s Constitutional Law, P- 


(9) As interpreted in Punjab Province v. 
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Scope of Cl. (1) (g): Freedom of Profession—This freedom means that 
every citizen has the right to choose his own employment or to take up any trade 
or calling, subject only to the limits as may be imposed by the State in the interests 
of the public welfare. This right is related to the right to reside and settle gua- 
ranteed by Cl. (e) in this way that the citizen who has a right to reside in any 
part of India has also the right to practise any professsion or to carry on any 
occupation at the place of his residence. 


Cu, (6): ResTRICTIONS ON THE FreeDoM oF TRADE, Proression, ETC.—CI. 
(6) of Art. 19 of our Constitution (a) authorises the State to impose reason- 
able restrictions upon the freedom of trade, business, occupation or profession— 
in the interests of the general public; and (b) also authorises the State to 
prescribe--the professional or technical qualifications necessary for carrying on 
any occupation, trade or business. 


(A) Professional and technical qualifications. 


Freedom of profession does not mean the freedom to carry on any trade or 
profession without having the requisite qualification or fitness, or the carrying on 
of the trade or profession in a manner prejudicial to the public interests. 


In many countries, there are statutory professional councils or Boards 
having disciplinary power over its members and the power to make rules, ctc., 
for the control of the profession——laying down qualifications, defining acts of 
misconduct, etc. 


I. Thus, in England,!* there is the General Medical Council having such 
powers over medical practitioners, under the Medical Acts, 1858 to 1886; Dentists 
Act, 1921. Similarly, the Law Society controls solicitors under the Solicitors 
‘Acts, 1932 to 1936. The objects of these statutes'® are— 


(a) to secure that none but properly qualified candidates be admitted to 
the profession; (b) to maintain a proper standard of efficiency and character 
in the duly qualified members of the profession; and (c) in return for the labour 
and expense involved in preparing and practising the profession, to protect its 
members (as well as the public) against unauthorised intruders and competitors. 


II. Similar regulation of the professions of law," dentistry, medicine and 
other like employments which involve the safety and health of the general public 
also obtains in the U.S.4.°, In the absence of fraud or arbitrary refusal of 
opportunity for fair test, the findings of the boards empowered to regulate the 
qualifications and training relating to a profession may be made final. In the 
case of a trade or business, the State, in requiring technical qualifications, may 
lay" down regulations necessary to secure the confidence of the public in such 
business when it is a business for the utility of the public and it is essential that 
it should have the confidence of the public, ¢.g., the business of bankers, common 
carriers and the like.*”_ But in imposing these qualifications or restrictions, the 
State cannot make any discrimination between citizens of the same class. Thus, 


a statute which exempted ex-military personnel from the intellectual and moral 
requirements of the Bar examination, was held bad.2® 


ss 
: oy Stephen’s Commentaries, Vol. I, United States, p. 300. 
(14) Bradwell vy. The State, 16 Wall. 199.0 Heenee Se NEW Feed, UO US: 


: 1 . 
(IS) Coley, Constitutional Law of the 179, > HumPlicey, In re, (1929) 227 N.W. 
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III. Under the existing law of India, the following Acts may be mentioned 
as regulating professions, etc., for requiring qualifications, discipline, etc.—Bar 
Councils Act (XXXVIII of 1926) ; Legal Practitioners Acts (I of 1846); (XX 
of 1853); (XVIII of 1879); (XXIII of 1923); Indian Medical Degrees Act 
(VII of 1916); Medical Council Act (XXVII of 1933); Pharmacy Act, 1948; 
The Usurious Loans Act (X of 1918); the Provincial Money Lenders’ Acts; 
The Bengal Medical Act (VI of 1914) ; Bengal Dentists Act (XII of 1939); 
The Bengal Touts Act, and so on. 


The words ‘empowering any, authority to prescribe’ in clause (6) imply 
that Parliament may itself lay down the conditions for the regulation of a pro- 
fession by statute, or empower some other authority such as the Bar Council, 
for example, to lay down such conditions. But in the exercise of its discretio- 
nary powers, such statutory bodies must not act in an arbitrary manner nor 
should violate the ordinary judicial method.1® [See under Art. 32 (2), post.] 


(B) Restrictions in the interests of the general public. 
Under this power the State may— 


(a) prohibit inherently dangerous or immoral occupations which cannot 
be allowed to exist at all, e.g., gaming, sale of intoxicating drugs and beverages; 

(b) forbid the employment of women.and children in certain employments, 
mines, etc., in the interests of their health or safety; or to Jay down a minimum 
age or limited hours of employment in certain callings ;?° 


(c) subject a business to regulations such as obtaining a license, requiring 
evidence of good character from a dealer, obtaining security or making him res- 
ponsible for any injury resulting to the public from such business; or for the 
carrying of any trade or calling which might cause annoyance to neighbours ;7 


(d) impose regulations for public safety, e.g., in the case of public carriers 
and require them to fix and publish their charges periodically ;** 


(e) impose regulations regarding the manufacture of foods and drugs, in 
the interest of health, e.g., requiring that ‘ice cream’ shall contain a particular 
quantity of butter fat ;?* requiring ingredients to be stated on each package. 


(f) itself retain the monopoly of undertaking some business or trade, ey, 
manufacture of salt in India or to confer such right by legislation’’. But 
apart from such legislative grant, no citizen may claim any monopoly or sole 
trading privilege, which is contrary to public policy’. : Unless Parliament, legis- 
lates otherwise, in the interest of public order, morality or health, all aay 
shall have an equal right to trade within the territory of India, an lag 
(1) (g). An exception to the equality of trading right is engrafted oe ~ He 
of patents, which provides for the grant of patents for a limited perio 
true and first inventor of a new manufacture.” 

(g) Nor would the freedom of trade or profession, enable a man to com- 
mit such offences as follows (Ch. XIV of the /ndian Penal Code): 


eee ee ee 


the 


427. 


(19) Wade & Phillips, Constitutional Law, 
pp. 49-50. i . 
(20) Cf. the Indian Factories 
(LXII1) of 1948, already referred to. 
(21) Cf. Antonio v. Inez, (1948) 53 CG: 
W.N. 386 P.C. 
(22) Cooley, Constitutional Law, p. 384. 
(23) Hutchinson Ice Cream Co. v. Iowa, 
1916) 242 U.S. 153. 
: a) Corn Products v. Eddy, (1919) 249 


Act 


U.S, 
25) New Orleans Gas Co. v. Light Co. 

ns 1.S. 650; Slaughter House Case, 16 

Wall. 36. 4 a oe Re 
(1) Darcy v. Allain, (1602) . Rep. 








( ie’ ed by the 
2) Statute of Monopolies. followed by 
Pan & Designs Act, 1907 (ene) se 
Indian Patents & Designs Act (II o » 
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(i) To commit a nuisance,—private or public. (i) 7 Se eee 
Se eae oe <CaaN To ell obnoxious food or dak or gduberated dsuge, 
‘dical preparations. (iv) To scll obnox : k ors 
ce ae ee ances passing off as of a different make. — oy Nee ae 
sufficient care as regards dangerous things likely to cause injury oO ade 
poisonous substance, fire or combustible matter, explosive ee os ee 
aninial, pulling down or repairing buildings.’ (vi) To sell or distribute obs 

literature. (vit) To keep an unauthorised lottery house. 


(h) Nor would the freedom of trade or business entitle the pares. (6 of 
into illegal contracts or contracts contrary to pubtic policy, Coy W agering sal 
tracts; marriage brokerage contracts amounting to trafficking in marriage; ag 
ments in restraint of legal proceedings; monopolistic combinations. 


+) Every agreement by which any person is restrained from exercising a 
lawful Che fae or iene of any kind, is to that extent void, already 
under Sec. 27 of the Indian Contract Act. ‘There is no doubt that such contract 
would also be void under Art. 19 (1) (g) of the Constitution. There are cer- 
tain exceptions in the case of partnership business [Exc. 1 to Sec. 27 of the Indian 
Contract Act; Secs. 36, 53-55, of the Partnership Act (IX of 1932).] 


The American doctrine of ‘business affected with public interest’ not fot- 
lowed in the Indian Constitution —Under the ‘due process clause’ of the Ameri- 
can Constitution, a person cannot be deprived of his property without: the due 
process of law. It has already been noted that ‘property’ in this clause has been 
interpreted to include ‘trade, business or enterprise’. But as against this clause, 
a doctrine has been established® that when a person devotes his property to a 
use in which the public has interest, his business becomes ‘affected with a public 
interest’ and then it can be controlled by the State in the exercise of its ‘Police 
power’ in the interest of the common good. 


Following this decision, there has been much conflict of judicial opinion in 
America, as to when a business becomes ‘affected with public interest’ so that the 
State would be justified in interfering with it. The Courts have so far failed to 
lay down any concrete or definite standard for determining that question, but 
the cases where the State has been held to be justified in regulating a private 
business, may be grouped under the following heads°— 


(i) Businesses which cannot he carried on as am 
be permitted only under license of the 
liquor. (ii) When for the accommod. 
perty or special privileges in respect of 
hawkers, vendors, stall-keepers on the 
When the business is carried on under 


atter of right, but may 
State, ¢.g., setting up of lotteries, sale Of 
ation or use of the business, public pro- 
such property is offered by the State, C.9., 
streets and public places, railways. (ii) 


‘he the authority of a public grant conferring 
privileges on the express condition of rendering service to the public, which can- 
not be otherwise available, ¢.g., railways, other public utility concerns such as 
electricity, gas and like supplies,” 


1 i (iv) When the business is not held under 
public grant or authority, but becomes ‘clothed with a public interest’, ¢.g., a 





(3) See the English Common law princi- C.P, 274; Francis v. Cockrell, (1870) 5 

ples of Torts in the following cases, which Q.B. 134; Gautret v. Egerton, (1867) 2 

re apply in India, generally; Rylands vy. €.P. 37] and so on. 

Fletcher, (1868) 3 H.L. 342; Ellis y. Loftus (4) Cf. Bengal Gaming Act, 1867. 

oo Co., (1874) 10 C.P. 10; May y. (S) Since the majority decision in Munn v. 
He ett, (1846) 9Q.B. 101; Black v. Christ. Illinois, (1876) gt U.S. 113. 

ie Pog Co., (1894) A.C. 48; (6) Cf. Cool&, Constitutional Law of the 

te moughe v. Stevenson, (1932) A.C. 562; United States. 

Ac a _Austratian Knitting Co., (1936) (7) Wolff Packing Co. v. Court of Indus- 
.C, 3 Indermaur vy, Dames, (1866) 1 trial Relations, (1923) 262 US. $22, 
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business of elevating and storing grain,® insurance,® rents of houses in emer- 
gencies,?° employment agencies, and sale of milk.?? 


‘ But the following business have been held to be not affected with public 
interest, though the distinguishing principles are not always clear; theatres and 
other places of public amusement ;!* packing houses ;*4 gasoline and oils ;%* ice.” 
a In recent cases, the Supreme Court has taken the view that the theory of 
being clothed with public interest’ is little more than a faction and forms only 
an unsatisfactory test. The true rule is that any industry is “for adequate reason 
subject to control for the publig good.”** : 

It is upon this consideration expressed in the case last cited’! that the 
Constitution of India rejects the test of ‘clothed with public interest’ in Cl. (6) 
of Art. 19, Any business or trade, irrespective of its nature is liable to be 
controlled or restricted by the State if it is necessary in the interest of public 
order, morality or health. But the restrictions imposed must be reasonable as 
in the United States, where it has been held that the reasonableness of a regulation 
in restraint of a trade or business is open to challenge in the Court. Thus, the 
State cannot impose arbitrary or discriminatory regulations [Cf. Art. 15 (1), 
ante], or regulations having no reasonable relation to some proper legislative 
purpose which the Legislature is competent to undertake,” or regulations which 
amount to the taking of private property for public use without just compen- 
sation’®?% [in contravention of Art. 31 (2), post. 

Legislative Power—See Entry 26, List HI, Sch. VII, post; also 65 of 
List I; Entries 31, 34 of List I], etc. 

Analogous Provisions—As to the inter-State aspect of this freedom, 


‘Arts, 301-307, post. 
20. (1) No person shall be convicted of any offence except 
for violation of a law in force at the time o' 


font 2a f es 
ete of the commission of the act charged as an offence, 
nor be subjected to a penalty greater than 


that which might have been inflicted under the law in force at 
the time of the commission of the offence. 

(2) No person shall be prosecuted and punished for the same 
offence more than once. 

(3) No person accused of any offence shall be c 
be a witness against himself. 

Cu. (1): 
OTHER CONSTITUTIONS 
U.S.A.—Art. 9 (3) of the Constitution of the U.S.A. says— 

ex post facto law shall be passed.” 


This Article has been so liberally 
in any way operate to the detriment 0 


see 


ompelled to 


“No . 


“all laws which 


interpreted as to prohibit a 1 
committed prior 


f one accused of a crime 


Illinois, (1876) 94 U.S. 113 (13) Tyson v. Banton, (1927) 273 U.S. 


(8) Munn v. Lit as aay if 
2380 e580. Alliance Ins. v. Lewis, 9) G4) oie Packing Ca, acon of Ind. 
Se). Hirsch, (1921) 256 U.S. 133. Relations, (1923) 262 US.) oi 

Oka e Nad ke 1941) 313 US. (15) Williams v., Standard Oil Co. 


(11) Olsen w Nebras: 
236, overruling Ribnik v. 


U.S. 350. : 
(12) Nebbia v. New York, (1934) 
U.S. 502. 


McBride, (1928) (1929) 278 U.S. 235.0 
Caer (16.19). Railroad Commission Cases, 116 


291 U.S. 307 (331). 
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to the enactment of such laws.”?° Thus, the expression ex post facto law has 
‘Deen interpreted?! to include— 


(i) Every law that makes an action done before the passing of the law 
and which was innocent when done, criminal; and punishes such action. — Gi) 
Every law that aggravates a crime, or makes it greater than it was when committed. 
(iii) Every law that changes the punishment and inflictsa greater punishntent, 
than the law annexed to the crime when committed. (iv) Every law that alters 
the legal rules of evidence, and receives less, or different testimony, than the law 
required at the time of commission of the offence, in order to convict the offender. 


To the above 4 rules, Cooley*? adds two others: 


(v) Every law which, assuming to regulate civil rights and remedies only, 
in effect imposes a penalty or the deprivation of a right for something which 
when done was lawful. (vi) Every law which deprives persons accused of crime 
of some lawful protection to which they have become entitled: such as the protec- 
tion of a former conviction or acquittal, or the proclamation of amnesty. 


But the prohibition against ex post facto law—(a) does not apply against 
retroactive laws which may operate to the advantage of the accused, ¢.g., by modi- 
fying the procedure or reducing the punishment ;?* (b) does not apply against laws 
which merely change the practice, without affecting the substantial rights of the 
accused ;* or which take away merely technical privileges ;?5 or change the place 
of trial; or provide for a longer period of incarceration between conviction and 
the execution;? (c) does not invalidate a statute permitting punishment to be 
enhanced on proof of a previous conviction, even though the previous conviction 
took place before the passing of the statute;* (d) does not invalidate a statute 
declaring that no person after conviction of a felony shall carry on a business 
(e.g., practice of medicine), even though the person was convicted before the 
passage of the law.* 


England.—Under the English Constitution, there is no legal bar to the power 
of Parliament to enact any law whatsoever, and it is competent to give retrospec- 
tive effect to any of its laws. 


4 Nevertheless Blackstone® denounced this method of legislation as ‘unreason- 
able’: 


“There is a still more unreasonable method....which is called making laws ca pust 
facto; when after an action (indifferent in itself) is committed, the Legislature then for the 
first time declares it to be a crime, and inflicts punishment upon the person who committed it”. 


So, though it is within the competence of the English Parliament to enact 
ex post facto legislation, the Courts are loth to give such an interpretation to a 
statute unless such effect is clearly intended and expressed by the Legislature” 
The rule of interpretation is that a new Act which penalises what otherwise is not 


LL 
‘ 

(20) Willoughby, Constitutional La f 

te Dit Sates 158) op. 18 88 a a0) Rooney v. N. Dakota, (1906) 196 U.S 
ler v. 3 1. ° : 

(22) Cooley, Constitutional Law, p. 37° 1s Us geal te Papen tees (OY) 
a Romney v. N. Dakota, (1906) 196 U.S. (4) Hawker v. N.Y., 170 U.S. 189 

(5) Blackstone, Commentaries, Vol. 1, p. 
i - also Phillips v. Eyre, (1871) 6 Q.B. 


(6) Moon v. Durden, (1848) 2 Ex. 22. 


(24) Duncan v. Missouri, 152 U.S. 377. 
(25) Commonwealth v. Hall, 97 Mass. 570. 
Q) Cook v, United States, 138 US. 157. 





104 Tue Constitution oF INDIA [ART 20: 
an offence must be so construed as to make it strike at future acts or omissions, 
unless the Legislature has clearly said so.7_ If, however, the Legislature expressly 
Sives retrospective effect to the penal provision, the Court would be powerless to 
protect the subject from the operation of the law on the ground that it is ex post 
facto® In fact, during World War II, statutes have been passed increasing 


the penalty for offences committed before the passing of such statutes, and 
their validity has been upheld. 


Dominions —Like the English Parliament, the Dominion Parliaments are 
competent to pass ex post.facto laws.?° 


Eire.---Art. 15 (5) of the Constitution of 1937 says— 

“The Oireachtas shall not declare acts 
not so at the date of their commission. ”22 

Burma.—Art. 24 of the Constitution of 1948 says— 


“No person shall be convicted of crime except for violation of a law in force at the 
time of the commission of the act charged as an offence, nor shall he be subjected to a penalty 
greater than that applicable at'the time of the commission of the offence.” 


Japan.—Art. XXXIX of the Japanese Constitution of 1946 says— 


“No person shall be held criminally liable for an act which was lawful at the time it 
was committed. . 2... % 

Government of India Act, 1935.—There was no prohibition in this Act or 
in any law prior to the commencement of this Constitution, against ex post facto 
laws. So the Legislature was competent to pass such laws.’* The Courts, how- 
ever, used to lean against a retrospective interpretation.'* 


to be infringements of the law which were 


INDIA 


Scope of Cl. (1): Prohibition of retroactive criminal laws.—A sovereign 
Legislature has the power to enact prospective as well as retrospective laws. But 
the present article sets two limitations upon the law-making power of every legis- 
lative authority in India as regards retroactive criminal legislation. The present 
clause thus follows the American system but it does not use the expression ar 
post facto” laws; it merely enumerates the'two consequences which a Crimina 
law must avoid. These are— 


(1) No person shall be convicted of any offence under any Jaw not in force 
at the time of the commission of the offence. ~ or 
Hence, it is clear that the prohibition is only against prescribing pene 
punishment with retrospective effect. It does not prohibit the SE ae 
other sanction, ¢.g., the loss or deprivation of any business or cancel nae 7 
naturalisation certificate’® by reason of act committed prior to the ye 
the Act. Secondly, it would seem that the above prohibition would en a 
the Legislature from altering matters of procedure, which do not ae seat 
which was not an offence to be an offence. Similarly, a change ie ce thie 
evidence made after the commission of an offence ‘would not offend agains 
prohibition,” for such change would not create a new offence. 
PE eo ot ge gs 
(2) Butcher, ide Cov x. Stcome, stn a P eoporation gf abet 
Ce Allen, Law in the Making, p. 383. (1933) 37 _C.W.N. 737; Jnan Pras 


Pat. 


(9) Director of P. P. v. Laub, QOD I, Benqal, A.1.R. 1949 Cal. 1 
2 K.B. 89; Buckman v. Button, (1943) Kk. 
B. 40S. ; 

(10) R. vy. Kidinan, 15) 
425; Lefroy, Canadian Constitutional 
p, 70; Halsbury, Vol. II, De 87. : 

(12) Cf. Kohn, Constitution of the Trish 
Free State, 1932, pp. 169-171, as to interpre- 
tation of corresponding provision in the Con- 


(1915) 20 C.L.R. 
Law, 


- ‘ 3 
(14) Gadai v. Emp. A.I.R. 1943 


wa j 5 U.S. 
"(15) Johannessen v. U.S. (1912) 225 U. 
227. . Ss. 
(16) Thompson v. Utah, (1898) 170 U 
a Bull, (1798) 


(17) Contra rule in Calder v. 
3 Dall. 386 [see p. 103, ante]. 
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(II) No person shall be subjected to a penalty greater than that which 
might have been inflicted under the Jaw in force at the time of the commission 
of the offence. 


Hence, there is no doubt that a statute which provides for a more severe 
penalty for an offence in the case of a habitual offender, previously convicted of 
the same crime, cannot be impeached as ex post facto, even though the previous 
conviction had been for an offence committed prior to the passing of the statute; 
for, the heavier penalty is not an additional punishment for the earlier offence, 
but a punishment for the new offence,—‘“but is heavier if he is a habitual crimi- 
nal.”3® Again, where the penalty is not greater, any change in the mode of 
execution or of the penalty itself is not bad for its being ex post facto.” 


It is to be noted that the present prohibition is a prohibition against legisla- 
tion and not against judicial decisions.?° 


“Offence”. —Cf. definition in Sec. 40, Indian Penal Code. 
Cr (2) 


OTHER CONSTITUTIONS 


U, S. A.—The Fifth Amendment to the Constitution of the U.S.A. says— 


“No person shall ba . . . . subject for the same offence to be twice put in jeopardy 
of life or limb.” 


The protection has been held to be not only from punishment but also from 
a second trial, which commences when a man is charged before a competent tri- 
bunal.?*_ Conviction or acquittal at the previous trial will equally bar a second 
prosecution, But a person is not put in jeopardy (7) by prosecution in a Court 
which has no jurisdiction to try the case,?? or (i?) upon an indictment which is 
so defective that no judgment can be given upon it. 


Again,— 


(a) A re-trial does not come within the rule.2* When a person appeals from 
conviction in a lower Court, he waives his protection, and he may be tried again, 
at the direction of the Appellate Court, even for an offence of a higher degree.?% 
(b) When the same act or transaction involves separate offences, separate prose- 
cution fies for the separate offences,” ¢.g., Conspiracy to commit a crime is a dif- 


ferent offence from the crime that is the object of the conspiracy.2"* 


England.—The above provision of the United States Constitution is indeed 
founded on the English Common Law rule ‘nemo dehet bis vexar?’, which means 
that a man may not be put twice in peril for the same offence. Tt enables an ac- 
cused to raise a plea not only of autrefois convict but also of autrefois acquit. The 
Principle upon which autrefois acquit is founded is. of course, somewhat different 
from that of double jeopardy as the former is one of finality of judgment: “Where 
an offence has already been the subject of judicial investigation and adjudication 
and there has been an acquittal, the acquittal is conclusive, and it would be a very 


ee a So, 
ee 


j ou. sai v. Massachussets, (1901) 
olden v. Minnesota, 137 U.S. 483; (22) Gerard v. Peopl 
Rea v. North Dakota, (1905) 196 U.S. ‘ (23) United Slaten ec Fone oe 9 
: Vheaton 579. ele te 
ae) Ross v. Oregon, (1913) 227 U. Ss. (24-25) United States y, 
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dangerous principle to adopt to regard a judgment of not guilty as not fully esta- 
blishing the innocence of the accused.”** 


Japan.—Art. XXXIX provides— 


No person shall be held criminally liable for an act. . . . of which he has been 
acquitted nor shall he, in any way, be placed in double jeopardy.” 


Government of India Act, 1935.—There is no provision in that 
Act itself relating to this matter, but the existing law of Criminal Procedure (Sec. 
403 of the Code of Criminal Procedure) already embodies the principles of autre- 
fois convict and autrefois acquit. 


But the provisions of this section are somewhat different from the English 
rule, in respect of autrefois acquit. Under the English law, in order to raise the 
Plea of autrefois acquit, the accused must show that (a) he was previously tried, 
and also that (b) he was acquitted at that trial. But under the Criminal Proce- 
dure Code,— 


(i) There are certain cases where statutory acquittal without trial is suffi- 
cient to sustain the bar of autrefois acquit under Sec. 403. These cases are (a) 
Acquittal for non-attendance of the complainant (Sec. 247). ( b) Composition of 
an offence [Sec. 345 (6)]. (c) Withdrawal of prosecution by the Public 
Prosecutor in cases where no charge is required by the Code; or where charge is 
required,—after the framing of the charge [Sec. 494 (b)]. 


(ii) On the other hand,—certain cases are excluded from the scope of the 
plea by the Explanation to Sec. 403, even though these cases are rather analogous 
to the cases above-mentioned : 


(a) Dismissal of the complaint under Sec. 203. (In this case, though there 
has been no ?rial, the complainant has failed to substantiate his case, prima facie, 
on his own evidence. (b) ‘Discharge’ of the accused; and in this respect no 
distinction is made between a discharge where all the evidence for the prosecttee 
has been heard and a discharge where it has not been heard. Thus, ‘discharge’ 0 
the accused takes place under the Code, in the following cases: 


a) Discharge of accused in a warrant-case which is compoundable, or 
Hae for tide appearance of complainant (Sec. 259). (5) Eee ‘a 
the accused in a warrant case when the evidence for the prosecution has a oie 
make out a case [Sec. 253 (1)]. (It is to be noted that in this case, the (c) 
charge takes place after hearing all the evidence for the Prosecntion)< ve 
Discharge at the enquiry stage, in cases triable by a Court of Seine (See 
High Court [(Sec. 209 (1)]. (d) Discharge on entry of nolle proseq 
333) . 


ate inciple underlying 
Scope of Cl. (2): Bar against double prosecution —The surg 7 Conte 
this clause is the same as underlies the ‘double jeopardy’ clause 0 
tion of the U.S.A., but the words used are different. 


i i t clause 

The word ‘prosecuted’ was said to have been introduced — Fecurt of lar 

in order to make it clear that the bar relates to Ca oe departmen- 
and not to other kinds of punishment, besides a judicial penalty, ¢.9- 


ee pe a ee 


(1-3) R. v. Plummer, (1902) 2 K.B. 339. 
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tal action in the case of public servants, or proceedings under the Legal Practi- 
tioners Act, in the case of lawyers.* 


But there is difficulty as to the interpretation of the ese sue ae 
to be construed in the ordinary conjunctive sense or im the disjunctiv 
‘or’? 

i) If it is construed in the literal conjunctive sense, it would mean that 4 
eat wil would not be barred unless the accused had been both pie 
as well as punished on a former occasion, for the same offence. Jn that Cet 
Constitution would exclude the protection under autrefois acqutt. It is di 
to hold that this is the intention of the framers of the Constitution. 


(ii) If, however, the Court interprets it as ‘or’,—the clause would not oy 
include the plea of autrefois acquit, but would also prevent a fresh prose: 
which I believe is a wider term than ‘trial’, In that case, the constitutiona 
provision would be more beneficial than the existing state of the law. 


Tt has been held that a person has been ‘tried’ within the meaning of Sec. oe 
when proceedings have been commenced in Court against the accused,” eg., (a) In 
a summons-case, when process has been issued under Sec. 247, whether such 
process is served or not.® In another case, however, the same High Court has 
held that the trial does not commence until the accused is brought before the 
Court and the particulars are stated to him, under Sec. 242.°  (b) In a wasrant- 
case, after the charge is framed under Sec. 254 and the accused is called upon 
to plead (Sec. 255). (c) In a Sessions case, after a charge is framed by the 
Magistrate, under Sec. 210, for committing the accused ‘for trial’. 


It is thus clear that a trial does not commence until there has been some ‘hear- 
ing’ by a Court. But a ‘prosecution’, though that term has not been defined in 
the Cr. P. Codé, obviously starts from before a trial. From a reading of Secs. 
195-199 of the Cr. P. Code, it appears that a prosecution takes place when a 
Court of competent jurisdiction takes cognizance of an offence, either upon a 
private or a public coniplaint, or upon a report of a Police-officer or otherwise. 
Prosecution, thus, simply means the setting of the machinery of criminal justice 
to be in motion. 


So, if the present clause of the Constitution seeks to prohibit a second pro- 
secution, it would prevent a Court from taking cognizance of an offence, even in 
cases where there has been a previous dismissal of the complaint under Sec. 203, 
or discharge of the accused under Sec. 253 (1) or Sec. 259.7 


‘Same Offence’—The Constitution bars double punishment for the same 
offence. But where the same act constitutes different laws,® or where the conse- 
quence following from one act constitutes a separate offence, there is nothing 
under the Constitution to bar separate trial and punishment. But there are some 
limitations under the existing law: see Sec. 403 (4) of the Code of Criminal 
Procedure, and Sec. 26 of the General Clauses Act, 1897. 


Cx. (3): 
OrHeErR ConsTITUTIONS 


. _Fngland.—It is a fundamental principle of the English system of criminal 
justice (which differs from the inquisitorial procedure obtaining in France and 
some other Continental countries), that it is for the prosecution to prove the guilt 
es OO — eee 


ef ee: Ram Govind, A.I.R. 1931 Pat. (7) Cf. Expl. to Sec. 403 of the Code of 


-B.). Criminal Procedure, at p. 106, ante. 
(8) Dudekule, (1917) 40 Mad. 976. 8) Cf. U.S. ¥ inowi 
on) Koatayya v. Venkayya, (1917) 40 Mad. 78 Be Se te Ren 2S OS 
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and the accused need not make any statement against his will. “It is the busi- 
hess of the Crown to prove him guilty, and he necd not do anything but stand 
by and see what case has been made out against him. . . . He is entitled to 
rely on the defence that the evidence, as it stands, is inconclusive, and that the 
Crown is bound to make it conclusive without any help from him.”® The prin- 
ciple of immunity from self-criminating evidence is thus founded on the ‘Pre- 
sumption of innocence’ which characterises the English system of criminal trial. 
The Principle is now embodied in statute,—the Criminal Evidence Act, 1898, 
which says that though the accused is competent to be a witness on his own behalf, 
he cannot be compelled to give evidence against himself. If he gives evidence on 
his own behalf, the prosecution may comment upon such evidence, but his failure 
to give evidence cannot be commented upon. 


U.S.A.—The Fifth Amendment to the Constitution of the U.S.A. adopts 
the above principle by laying down— 


“No persem . . . . shall be compelled in any criminal case to be a witness against 
himself.” 


So, an accused is permitted to give evidence on his own behalf if he so elects. 
But if he elects not to give evidence, that fact cannot be used to his prejudice.” 
Nor can a man be convicted on testimony obtained by compulsory discovery: 
“Any compulsory discovery by extorting the party’s oath is contrary to the prin- 
ciples of free government” ;" it is “shocking to the universal sense of justice and 
offensive to the common and fundamental ideas of fairness and right.’ 


In the United States, judicial interpretation has enlarged the scope of the 
privilege. Thus,— 


(i) The privilege has been held to include not only oral evidence but also 
documentary evidence which is self-incriminating. But the privilege is confined 
to private papers and does not extend to public papers in the custody of the 
accuse 1.¥° (41) Again, the privilege has been used to protect a mere wiiness - 
fully as it does apply to protect a party defendant.%** (iii) Above all, thoue 
the Fifth Amendment refers to a ‘criminal case’, it has been held to include bot 
ctvil and criminal proceedings ‘wherever the answer might tend to subject to 
criminal responsibility him who gives it’.11° 


sos . . me : 7 i 0 
But the provision against self-incrimination has been held to be subject t 
the following limitations : 


(a) Tt is open to the accused to waive the privilege. But if hewn 
privilege and gives testimony on any point, he must give the whole a yi oe 
Where an accused las been pardoned or otherwise given immunity aa Oe he 
cution, he may be compelled to give evidence. But before the Se er antes 
compelled, he must be given complete immunity, not only from fae Hak ay 
direetly in question but also from the liability. for other criminal 0 de ot ‘te 
be revealed by the evidence of the witness."? (c) The oh eh 
giving evidence against the consent of the accused. The ae aearine his 
debarred from exhibiting the person of the accused to the Jury, Rial sere; 
finger-prints, photographs, ctc."* (d) A corporation, being an 


) Macne, Criminal Law. 694. . i U.S. 
(1) tahun v. Unued States, 49 U.S. (1516) McCarthy v. Arnstein, 246 
ee 34 (40). 161 U.S. 
oe Dy United Slates, (1886) 116 sof? Brown v. Walker, (18%) . 
2 ‘ ° 10) 
: > v. Brady, 316 U.S. 455. (18) Holt vy. United States, (19 
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is not entitled to this immunity’® but it cannot be directed to produce its na 
causing suspension of its business, unless there is good reason for the order. 


Japan.—Art. XXXVIII of the Japanese Constitution, 1946, provides— 


“No person shall be compelled to testify against himself. < 


INDIA 


Scope of Cl. (3): Immunity from self-incriminating evidence.—- The 
present Cl. follows the language of the l'ifth Amendment of the American Consti- 
tution, but the rule laid down in our Constitution is narrower than the American 
rule as expanded by interpretation. Thus, 


(i) The words ‘accused of an offence’ make it clear that the privilege 
under the Constitution of India is confined to an accused in a criminal proceeding 
and does not apply to witnesses nor to civil proceedings. (It may be noted in 
this connection, that the existing Indian law relating to witnesses differs from the 
English law. Under the English law, not only an accused in a criminal proceed- 
ing, but a witness in any proceeding is protected from answering questions which 
may tend him to a criminal prosecution, or any other penalty or forfeiture.? 
But in India, a mere witness to any proceeding has no such protection, Under 
Sec. 132 of the Evidence Act, no witness is excused from answering any question 
on the ground that it would expose him to criminal liability or penalty or forfei- 
ture; but at the same time, the law gives him indemnity from any criminal 
liability for such evidence except for perjury. It should be noted that the 
privilege conferred by Art. 20 (3) of the Constitution will not affect the existing 
Jaw relating to witnesses). 


(ii) The expression ‘accused of an offence’ also indicates that the privilege 
is confined to a proceeding before a Criminal Court under the Criminal Procedure 
Code, where a person is charged with having committed an Act which is punishable 
under the Indian Penal Code or any special or local law. The Court issues 
Process against the ‘accused’ if it does not dismiss the complaint under Sec. 203, 
Cr, P.C. A person against whom no process has been issued is not an accused,2? 
The word ‘accused’ in the present clause will, accordingly, mean the accused who 
is on trial in the proceeding to which the provision is sought to be applied.?$ 

(iii) The words “to be a witness”, on the other hand, make it clear that 
the privilege against self-incrimination under the Indian Constitution is confined 
to oral evidence of the accused and does not extend to documentary evidence. 
For, the definition of evidence in Sec. 3 of the Evidence Act explains that the 
evidence of a ‘witness’ comprises all statements which the Court permits or requires 
to be made before it, as distinguished from ‘documents produced for the inspection 
of the Court’. The provision in question also leaves undisturbed the existing 
law of India on the point. The existing Indian law, it may be pointed out, 
Permits tha issue of summons upon an accused person to produce any document 
or thing, even though its production may incriminate him; for, the word ‘person’ 
in Sec. 94 of the Cr. P. C. is wide enough to include an ‘accused’ person. 
‘Consequently, by refusing.to produce ,a document so called for, the accused 
tenders himself liable, like any other person, for contempt of Court, under 
Sec, 485, Cr. P. C., apart from any adverse finding in the trial itself. 


: (iv) Not only can the accused be compelled to produce a document,—his 
Premises may be searched by warrant for any document deemed essential for 


nn? Wilson v. United States, (1911) 1453. , 


‘ - i (22) Sk. Chand v. Hanif, 8 C -L.J, 20. 
(20) Hale v. Henkel, (1906) 201 U.S. (23) Md. Yucuf, 1931) Se Cal. 1214, 
43... . (24) Bissar Misser, (1913) 41 Cal. 261; 

(21) Best on Evidence, Art. 125; Taylor Khonda Reddi, (1912) 37 Mad. 112. 
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his conviction, under Sec. 96 of the Cr. P. C. In this connection, we may recall 
that the Fourth Amendment to the Constitution of the United States guarantees. 
“the right of the people to be secure in their persons, houses, papers and effects 
against wnreasonable searches”. Construing this provision with the provision 
against self-incrimination in the Fifth Amendment, the Supreme Court has laid 
down that a man’s private books and papers cannot be seized to be used in 
evidence to incriminate him.?> Not only is the accused not immune from search 
for and seizure of his papers under the existing Indian law, there is also no 
immunity from what is called a ‘general’ warrant. It is interesting to note that 
though ‘general warrants’ were condemned in England by the famous trio of 
General Warrant Cases ending with Entick vy. Carrington’, modern England 
tends to be in favour of more ‘Police power’ as is evidenced by the decision in 
Elias vy. Pasmore? and Sec. 9 of the Official Secrets Act, 1911. In Elias v. 
Pasmore,? it has been held that upon the arrest by lawful process of an accused 
person, the police can search the premises where the prisoner is arrested and 
seize any material which is relevant to the prosecution for any crime committed 
by any person, even other than the prisoner himself. 


Be that as it may, the Constitution of /ndia does not promise any advance 
upon the existing law relating to the present matter and there is no protection 
of an accused person as against ‘unreasonable searches’. All this is left to the 


Legislature. 

(v) On the other hand, it should be noted that the above constitutional 
bar would not affect the existing law as to approvers contained in Sec. 337 and 
339 of the Cr. P. C. For, the bar is against being ‘compelled’. There is no 
bar to the accused’s waiving the privilege in lieu of pardon or immunity. So, 
once an accused has accepted a tender of pardon, he is bound to make a full 
disclosure, or he may be tried for the original offence,—having forfeited the 
benefit of the pardon. 

(vi) We should not leave the present topic without a reference to a 
provisions of Cl. (3) of S. 342 of the Code of Criminal Procedure. The o 
of Cl. (1) of this section is rather laudable. It seeks to give the accused an Cpe 
tunity of explaining any circumstances which may tend to ner eae 
he does not speak or of stating in his own way anything which he may a poche 
of stating.? The object thus is not inquisitorial and Cl. (2) says that the acc ea 
shall not render himself liable to punishment either for refusing to at he 
questions put by the Court under Cl. (1) or by giving false answers. ' ae 
question is, what use should be made of his answers if he avails A aie sep 
opportunity offered to him. Cl. (3) says that “the answers may be ‘deration” 
consideration at such inquiry or trial”. The expression take into aia ohaide” 
is very wide and under this clause, the Court may take the statement ee: tS hat 
ration in order to determine whether the issue of guilt is proved oe althourti 
extent it stands practically on the same footing as other oo - cinerat oh as 
technically it is not evidence within the meaning of the Evidence si nacearent 10 
it is not made on oath”*. It has, in fact, called for a judicial iio ar that. the 
the effect that a conviction based on such a statement alone is oe ‘ neevidenct 
accused’s statement cannot be used to fill up the gaps or ee a the prosecu- 
laid by the prosecution.’ But even if it be said that when zs vase hangs upon 
tion nor the accused is able to procure direct evidence and nae Sia considers 
circumstantial evidence, the accused’s statement must be : seaunigtion of in- 
ation” the provision runs counter to the fundamental rule of pr 


dv. United States, 116 U.S. 616. nath 50 Cal. 518. 78. 
(3) (i705) “i0 St. Tr, 1030. (4) Abdul Gani, eee arr 313. 
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nocence of the accused which is the foundation of the English system and under 
which the accused has no obligation to ‘procure’ any evidence at all. In accor- 
dance with this principle, under the English law, the Court is not competent to 
ask the accused any question except questions incidental to the trial viz. whether 
he wishes to cross-examine a witness. The answers of the accused cannot be 
used against himself, for the whole burden of proving his guilt is upon the prose- 
cution. The rule in S. 342 (3) of the Cr.P.C. departs from the English 
principle and so Sir Fitzjames Stephen characterised the provision as ‘embarras- 
sing, illogical and hypothetical’ . 


Now that Cl. (3) of Art. 20 of the Constitution accepts the English rule of 
burden of proof by prohibiting self-incriminating evidence altogether, it would, 
it is submitted, render wnconstitutional the provision of the earlier part of S. 
342 (3) of Cr.P.C., in so far as the use of the answers given by the accused to 
Court questions against him would amount to compel him to give evidence against 
himself . 


(vi) On the other hand, the word ‘compelled’ suggests that the prohibition 
is against compulsion. There is no constitutional bar against the accused being 
a witness on his behalf. ‘We have seen that in England, under the Criminal 
Evidence Act, 1898, an accused is competent to be a witness on his own behalf, 
But under the existing law of India, an accused cannot give evidence even on 
behalf of the defence® For, S. 342 (4) of the Code of Criminal Pro- 
cedure says that no oath shall be administered to the accused. Again in view 
of Ss. 5-6 of the Indian Oaths Act, no witness can be examined without oath 
or affirmation and an oath or affirmation cannot be administered to an accused 
at a criminal trial. In the result, the accused in a criminal trial, cannot give 
evidence as a witness at all,—even on his own behalf. This disability of the 
accused in India is not only contrary to the English law, it is also an exception to 
the general proposition enacted in S. 118 of the Indian Evidence Act that all 
persons shall be competent to testify. Since the constitutional bar under Art. 20 
(3) of the Constitution is only against making the accused a witness against him- 
self against his. will—it may be expected that on the commencement of the 
Constitution, the disability of the accused to testify on his own behalf will be 


removed by suitable amendment of S. 342 (4) of the Cr.P.C. and S. 5 of the 
Oaths Act., 


__, (vit) ‘Against himself’ makes it clear that an accused cannot refuse his 
testimony on the ground that it might incriminate a third person even though 
he were an agent of such third person.?_ The word ‘person’ in this clause cannot 
obviously, include a corporation.? , 


Applicability to military personnel—See under Att. 33, post. 
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» Without due 
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_ The Fourteenth Amendment imposes similar limitation on the State authori- 
ties. These two provisions are conveniently referred to as the ‘due process 
clauses’. Under the above clauses the American Judiciary claims to declare a 
law as bad, if it is not in accord with ‘due process’, even though the legislation 
may be within the competence of the Legislature concerned. The Constitution, 
however, does not define ‘due process of law’, and the Courts, taking advantage 
of that, have given it such a liberal interpretation according to the facts of each 
case, as to enable itself to invalidate laws which may be supposed to offend against 
the ‘spirit of the Constitution’. Thus, the Supreme Court itself has failed to 
define it with scientific precision in any case.*”” 

In Hovey v. Elliot," the Supreme Court approved of Daniel Webster’s argu- 
ment in the Dartmouth case,* that ‘due process’—‘‘is the process of law which 
hears before it condemns, which proceeds upon enquiry, and renders judgment 
only after trial. Its meaning is that every citizen shall hold his life, liberty and 
property and immunities under the protection of the general rules which govern 
society.” In a later case,’* the Court said—‘“By due process of law is meant one 
which, following the forms of law, is appropriate to the case and just to the parties 
to be affected. It must be pursued in the ordinary modes prescribed by law, it 
must be adapted to the end to be attained, and whenever it is necessary for the 
protection of the parties, it must give them an opportunity to be heard respecting 
the justness of the judgment sought. The clause, therefore, means that there can 
be no proceeding against life, liberty or property which may result in deprivation 
of either, without the observance of those general rules established in our system 
of jurisprudence for the security of private rights”.* In the result, “Everything 
which may pass under the form of an enactment is not, therefore, to be considered 
the law of the land”. ; 

Under this power, thus, the American Judiciary claims to nullify any legisla- 
tion, which may be otherwise valid, on the ground that there is something which 
seems to be arbitrary to the Bench of Judges which try the particular case m 
relation to which the statute comes to Court. Thus, the Court has invalidated— 


(a) A statute which did not secure reasonable time and opportunity : 
secure a counsel for the preparation of defence in a criminal case. (b). 
statute, as a result of which such an irreparable injury might result, pending 
judicial review, as would render idlusory the remedies afforded.* (c) A ot 
which has the practical effect of denying access to the Courts,"" ¢.9., a ey 
indirectly imposes such conditions as would bring about a denial of om ot 
resort to judicial process.* (d) A statute by which an offence is so inde hie > 
or vaguely defined or described, that a man of common intelligence is una Nee 
determine whether or not he is committing the offence. “Due process req 
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that there should be an ‘ascertainable standard of guilt’. 

In short, ‘due process’ as regards criminal trial means that 
be punished except for a violation of definite and validly enacted 
and after a trial conducted in accordance with the specific proce 
written in the Bill of Rights”.?? 


“no person could 
laws of the land, 
dural safeguards 


* (9-10) See my article on ‘The Indian 302 U.S. wn Young, (1908) 9 U.S. 


Constitution’ in (1949) F.L.J. at p. 161. (17) Ex pa 
10-11) (1897) 167 U.S. 409. 2 123. . 2 Spies CG. ee Te 230 
(12) The Dartmouth College Case, eeu w Ke : a 
9), 4 Wh. 518. .S. 340. | Jereev. (1939) 
Say Hauer v. Reclamation Dist., (1884) (19) ee v. New Jersey. ( ; 
Tay enue VS US. x. Cohen Grocery, (1921) 255 


(14) Webster, in the Dartmouth College 


on 13) Powell y, Alabama, (1932) 287 U.S. 


45. : 
(16) Natural Gas Pipeline Co. v. Slattery, 


J $l. 
: iy Feldman v. United States, (1943) 322 
U.S. 487 (502). 
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. ion i i i tection of 

‘The deduction is that life, liberty and property are placed under the pro’ ) E 
known and established principles which cannot be dispensed with either generally or specially ; 
either by Courts or executive officers, or by legislators themselves. Different principles are 
applicable in different cases, and require different forms and proceedings; in some they must 
be judicial; in others the government may interfere directly, and ex parte; but due process 
of jaw in each particular case means such an exertion of the powers of government as the ° 
settled maxims of law permit and sanction, and under such safeguards for the protection 
of individual rights as those maxims prescribe for the class of cases to which the one being 
dealt with belongs. When life and liberty are in question, there must in every instance be 
judicial proceedings; and that requirement implies an accusation, a hearing before an impartial 
tribunal, with proper jurisdiction, and a conviction and judgment before the punishment can 
be inflicted”? 

‘Due process’ in short, enables the American Judiciary to ‘examine the validity 
of laws, not only from the point of view of the Legislature’s competence but also 
from the broader angle of the inherent goodness of law.” 


England.—In the Magna Carta (which King John was forced to sign, in 
1215), it was demanded that—“No man shall be taken or imprisoned, disseised 
or outlawed, or exiled; or in any way destroyed, save by the lawful judgment of 
his peers or by the law of the land”. This demand was reiterated in the Petition 
of Right, 1628, and since then the observance of this principle has established 
what is known as the Rule of Law in England. The phrase ‘due process of 
law’ was used in a statute of the 14th century (28 Edw. III, 3) and the framers 
of the American Constitution appears to have borrowed the phrase from there, 
But in the English Constitution, the expression ‘law of the land’ has a different 
meaning than the ‘due process of law’ of the Amercian Constitution. In Eng- 
land, ‘law’ means the law as declared by Parliament. It does not mean any 
fundamental law limiting the powers of Parliament itself. The ‘law of the 
land’ in the above Charters thus simply means the absence of any arbitrary power 
by the Executive, that no man can be punished except after being tried for a 
definite offence (i.¢., violation of a ‘law’) and in the ordinary legal manner. As. 
explained by the Privy Council” 


.., {In accordance with British jurisprudence no member of the Executive can interfere 
with the liberty or property of a British subject except on the condition that he can support 
the legality of his action before a Court of Justice. And it is the tradition of British justice 
that Judges should not shrink from deciding such issues in the face of the Executive’. 


But as against the legislative competence of Parliament, there is no limit 
under the English constitutional system. Thus, “The concessions of Magna 
- Carta were wrung from the King as guarantees against the oppressions and usur- 
pations of his prerogative. It did not enter into the minds of the barons to provide 
a aa — own oo or in favour of the Commons by limiting the 
wer of Parliament . . . . the omni; i 
scans Comara fet Gul potence of Parliament was absolute, even 


As May observes— 


"The Constitution has assigned no limits to th i i 
matt and persons within its jurisdiction. A law ‘ cag ind Stn et eS 


Principles of sound government: But Parliament i in i i 
it errs, its errors can be corrected by itselfr p DOA Seeiaeled Ne He dischetion| gadis 


So, Leslie Stephen put it— 


“If a legislatui id = i j 
we tacos eS = Soesierarin ia eyed babies should be murdered, the preservation 


(22) Story, Constitution, 4th Ed., Arts (24) Eshugbayi 
> s 5 gbayt v. Govern: 
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Boo (1) May, Parliamentary Practice. 
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In short, in England, it is not open to the Courts to invalidate a law on the 
ground that it seeks to deprive a person of his life or liberty contrary to the 
Courts’ notions of justice or ‘due process’. 


For the most authoritative pronouncement on this question in recent years, 
we must refer to Lord Wrights’ observation in Liversidge v. Anderson’*— 
: “All the Courts to-day, and not least this House, are as jealous as they have ever been 
in upholding the liberty of the subject. But that liberty is a liberty confined and controlled 
by law, whether common law or statute.” 

U.S.S.R.—Art. 12 of the Constitution of Soviet Russia, 1936, says: 

“The citizens of the U.S.S.R. are ensured inviolability of the person. No one 
may be subjected to arrest except Ly decision of a court or with the sanction of a procurator.” 


Eire—Art. 40 (4) of the Constitution of 1937 says*> 
“No citizen shall be deprived of his personal liberty, save in accordance with law.” 
Japan.—Art. XXXI of the Japanese Constitution of 1946 says: 


“No person shall be deprivel of life or liberty, nor shall any other criminal penalty 
be imposed, except according to procedure established by law.” 


Burma.—Art. 16 of the Constitution of 1948 provides— 


“No citizen shall be deprived of his personal liberty, nor his dwelling entered, nor his 

property confiscated, save in accordance with law.” 
INDIA 

Source of Art, 21.—This Article has been framed in the language of Art. 
XXXI of the Constitution of Japan (see above). 

Object of Art. 21.—This Article is not intended to be a constitutional limi- 
tation upon the powers of the Legislature otherwise conferred by the Constitu- 
tion. Its object is simply to serve as a restraint upon the Executive so that it 
may not proceed, against the life or personal liberty of the individual save under 
the authority of some law and in conformity with the procedure laid therein 
{which is in conformity with Art. 22]. 

Personal Liberty—‘Liberty’ is a very comprehensive term and let alone Ss 
would include not merely freedom to move about unrestricted but such heart 
of conduct, choice and action as the law gives and protects.” But by qualifying of 
word liberty by the word ‘personal’, the import of the word liberty in Art. : 
is narrowed down to the meaning given in English’ law to the expression liberty 
of the person’ or ‘personal freedom’, i.e., the right not to be punished, earn - 
ed or coerced except according to the procedure established by law.’ Art. 19° (1) 
only article in this Constitution safeguarding ‘personal liberty’. a onte}"* 
(d), guaranteeing freedom of movement, has a different context (see p. 4, i 
Further, that clause guarantees a substantive right without prescribing any P 


dure at all. i 

‘Established by law’—By the use of these words, the ee Shh 
accepts the English principle of supremacy of the law, in a sate} Liberty, 
American doctrine of judicial review of legislation,* (see pp. 45, Saat  ntralted 
according to this view, as we have seen’ is a “liberty coal the general 
by law”. ‘Law’ in this expression means state-made law and 0 


principles of natural justice.** 


i “The 
.C. 206 (260). (4) See my article on Z 
33 Gr ke 6 of the Constitution of Auton. ieee Ain & Ssued. ie 
i ree 922. F.L.J. (Jour.). | s by the 
me yeti ches ara Pomatihs, (1897) 165 that article has since been aoe In rel. 
u® 378 ‘ , Supreme Court Judgment roe (1943) A.C. 
Q) ‘Keith, Constitutional Law, p. 434. (5) Liversidge v. Ander. 
$2.) In re Gopalan (Statesman, Calcutta, 206 (260). 
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only right given by Art. 21 is that no person shall be deprived of his life or 
oes scare to ‘procedure established by law’. By adopting that phrase, the 
Constitution gave the Legislature the final word to determine law. . . . Our protection 
against legislative tyranny, if any, lies, in the ultimate analysis, in a free and intelligent 
public opinion which must eventuatly assert itself. . . It is not for the Court to question 
the wisdom and policy of the ‘Constitution’ which the people have given unto themselves. 
It is only in express constitutional provisions limiting legislative power and controlling the 
temporary will of a majority by a permanent and paramount law settled by the deliberate 
wisdom of the nation that one can find a safe and solid ground for the authority of courts 
of justice to declare void any legislative enactment. Any assumption of authority beyond 
this would be to place in the hands of the judiciary powers too great and too indefinite 
either for its own security or the protection of private rights.”-s 
So, once it is found that an Act is within the competence of the Legis- 
lature in question, our Courts would be powerless to question the propriety of 
the legislation or in any way to modify its effect on the ground that it seeks to 
‘unduly’ restrict personal liberty.*. Thus, if a Legislature enacts a law directing 
that certain persons shall be detained without trial, for reasons connected with 
the maintenance of public order (Entry 3 of List III), and the law does not 
violate any of the provisions of Art. 22, the Courts shall have no power to declare 
that law as bad under any principles of jurisprudence.>* 


The only difference from the situation in England is that ours being a 
tederal system, the powers of the Union and State Legislatures are limited by 
the respective Legislative Lists, and it is within the competence of the Courts to 
declare whether any Act is within the legislative powers of the Legislature con- 
cerned. So, unlike in England, our Courts shall have the power, notwithstanding 
the expression ‘established by law’, — 


(a) To declare unconstitutional a law which exceeds the legislative com- 
petence of the Legislature concerned.” 


(b) To declare unconstitutional a law which is only a colourable® exercise 


of some legislative power of the Legislature—being to that extent a ‘fraud on 
the Constitution’.® 


Thus, when a Legislature professes to take away personal liberty on the 
ground that preventive detention is necessary fer the maintenance of ‘public 
order’ [Entry 3, List III], the acts which are sought to be prevented by such law 
must have a ‘real and proximate’—not far-fetched or problematical connection 
with the maintenance of public order.** The recital in the Preamble of the Act 
is not conclusive to establish this connection; it is for the Courts to say whether 


the prevention of that particular activi has got a real and imat i 
with the maintenance of public maar = a oe 


x e e egislature concerned has powers? 
to legislate on certain specified matters only. The Court must still see, in Sich eae. 


nears the subject-matter of the impugned legislation is really within those powers,”-a 
ut once it is held that the Legislature has not trans 
: nce it ‘ gressed the powers as- 
ac to it, it is not for the Court to criticise the wisdom and patley of the 
is are The Court has got to decide on a consideration of the true nature 
and character of a legislation whether it is really on the subject to which it pur- 


Calcutta, Trustees v. Investment Orders, (1940) A.C. 
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ports to relate. Once that point is decided in favour of the legislative authority 
and it is found that the legislation is within its legislative powers, there is noth- 
ing arbitrary in it, so far as a Court of law is concerned.?° 
. , .“It is the proper function of a i imi 
Jurisdiction committed to them; but here Sure hee ‘Com pas ee 
no right whatever to enquire whether their jurisdiction has been exercised wisely or not. 
Construction of Penal Statutes—Though the strict rule that penal statutes 
ought to be strictly construed has been to a great extent relaxed in modern times 
owing to the predominance of the rule that all statutes should be construed fairly 
So as to effectuate the intention of the Legislature’? (see p. 5, ante), there is , 
still a strong desire on the part of the Courts to protect the life and liberty of.a 
citizen by the application of the old doctrine at least in normal times, though in 
times of emergency different considerations would prevail. 


(A) In normal times: In normal times the Court would still act on the pre- 
sumption against interference with the liberty of the subject.* The corollaries 
following from this presumption are— 


(i) Where a criminal offence is created, it should be. created in clear 
language. If the language is ambiguous, it ought to be construed in such a way 
as to restrict the ambit of the offence which the section creates.* When a clause 
or expression in a penal statute is capable of being interpreted either in favour of 
or against the accused, the former interpretation ought to prevail and the benefit 
of the ambiguity ought to be given to the accused. Should the statute be equally 
susceptible of two meanings, one leading to an invasion of the liberty of the sub- 
ject, and the other not, the latter should be preferred on the ground of the pre- 
sumed intention of the Legislature not to interfere with it. 


(ii) Where there are two possible interpretations one of which would 
mitigate the penalty and the other aggravate it, the former should prevail.’” 


(iii) The Court will not supply even an obvious omission if to do so would 
render an accused person liable to conviction. ‘Where an enactment may en 
tail penal consequences no violence must be done to its language in order to bring 
people within it but care must, be taken that no one is brought within it who is 
not within its express language.”?*?* 

(iv) When the Legislature has given power to the Executive to take any 
action it thinks fit but limits the right to take action only for a definite purpose, 
it will be the duty of the Court to scrutinise whether the power has been exer- 
cised for that definite purpose and to construe the restriction on liberty as nar- 
rowly as possible and limit it within the words used by the Legislature. i Tbs 
dissenting judgment of Lord Shaw in R. v. Halliday’ explain the classical prin 
ciples relating to this point: 

“The appellant has been interned, without a trial, becaus' 


associations. Parliament never said in words one of those things. 

meant to sanction internment without trial for the cause assigned 
i ~ Prov. of Bihar, (16) R. v. Halliday, (1917) 1 A-C. 

(1950) Se Tg (a3), a (17) Hildesheimer v. Faulkner, (1901) 2 


he is of hostile origin or 
; Jf Parliament had really 
it could have said so 


i i .v. Bryden, (1899) Ch. 552. 
A baer re gale or (18) Crawford v. Spooner, (1847) 6 Moo. 
1(12) Maxwell, Interpretation of Statutes, P.C. 1; Maxwell, 8th Ed. 


neil v. Ayles 
3 , 289. (19-23) London County Coun 
8) goes er ciiiday, (1917) A.C. 260 bury Co., (1898) 1 Q.B. 106; R. v- Chop 
(291); Marshall v. Blackpool Corpn., nan, (1931) 2 K.B, 606. Bo (1950) 
(1932) 1 K.B. 688; Druce v. Beaumont _ (24) Ramesh v, Prov, of mbay, 
Trust, (1935) 2 K.B. 257. |. SD.L.R. 12 (14) Bombay) 0 igeria, ~ 
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(15) D’Silua v. Emp., A.I.R. 1947 Bom, — (1) (1917) A.C. 260. 
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without the slightest difficulty, and not left a point which is so fundamental to be reached by 
inference. . . . .” . ; nn 

(v) Any provision of a law encroaching upon liberty of the su eS 
which seeks to oust the jurisdiction of the Courts will be strictly construed. 
Ouster of jurisdiction of the Courts would not be inferred in the absence of ex- 
press words to that effect in the statute.* 


(vi) Strict compliance with the formalities laid down by the statute will 
be required by the Courts.‘ 


(B) In emergencies—The individual cannot, however, have any liberty safe- 
guarded by the State when the existence’ of the State itself is in danger, e.g., by 
a war. In the case of Liversidge v. Anderson,’ the bedrock of modern emer- 
gency decisions, the House of Lords observed— ' 


“The fact that the nation is at war is no justification for any relaxation of the vigi- 
lance of the Courts in seeing that the law is duly observed, especially in matters so funda- 
mental as the liberty of the subject. However, in a time of emergency, when the life of the 
whole nation is at stake, it may well be that a regulation for the defence of the realm 
may quite properly have a meaning which, because of its) drastic invasion of the liberty of 
the subject, the Courts would be slow to attribute to a peacetime measure. The purpose 
of the regulation is to ensure public safety, and it is right to interpret emergency legisla- 

‘tion as to promote, rather than defeat, its efficacy for the defence of the realm. This is 
in accordance with a general rule applicable to the interpretation of all statutes or statutory 
regulations in peace time as well as in war time.” 


Hence, their Lordships held that to such a regulation there was no scope 
for application of any presumption that the liberty of the subject must not de- 
pend on the unchallengable opinion of the Secretary of State, and. 
that the regulation was to be construed “without any general pre- 
sumption as to its meaning except the universal presumption, applicable to Orders 
in Council and other like instruments, that if there is a reasonable doubt as to the 
meaning of the words used, we should prefer a construction which will carry into 
effect the plain intention of those responsible for the Order in Council rather 
than one which will defeat that intention.”® In an earlier case,” Greer, J., had 
said: 

‘Under circumstances such as these the notion that there is any 
that Parliament did not intend to interfere with the liberty or pro 


becomes so thin as to be described as the shade of a shadow, and disap 
we find in the statute express words which 


particular regulation which would of necess' 
freedom to enjoy his normal rights over his 


Similarly, in upholding the validity of Regulations made under the Defence 


of the Realm Act, 1914, authorising the Home Secretary to intern persons 


without trial ‘for securing public safety and the defence of the realm’, the majo 
rity of the House of Lords observed—® 


“It is beyond dispute that Parliament has the 
a regulation, The only question is whether on a t 
905 ia ite te It may be necessary in a tim 
to 


effective presumption 
perty of the subject 
pears altogether when 
show that the Legislature expressly authorised 
ity restrict the liberty of the subject and his 
real and personal property.” 


Power to authorise the making of such 
: rue cee teuction of the Act it has done 
a . n € € of great public danger to entrust great pows 
» His Majesty in Council, and that Parliament may do so feel certain that pe onan 
will be reasonably exercised. +.» + - It was urged that if the Legislature had intended to 
interfere with personal liberty it would have provided, as on previous occasions of national 
ger, for suspension of the rights of the subject as to a writ of habeas corpus. The 
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answer is simple. The Legislature has selected another way of achieving the same 


Lord Maugham, in Liversidge v. Anderson, put it more explicitly— 


“The suggested rule (that legislation encroaching upon the liberty of the j) 
should be construed in favour of the subject) has no relevance in dealing with an se 
measure by way of preventing a public danger when the safety of the State is involved.” 


“However precious the personal liberty of the subject may be, there is something 
for which it may well be, to some extent, sacrificed by legal enactment, namely, national 
success in war or escape from national plunder or enslavement.”1° 


‘Procedure established by law’ —Our Constitution does not guarantee the right 
to any particular procedure for the deprivation of life or personal liberty besides 
those contained in Art. 22. The Legislature is left free to lay down any proce- 
dure, within the ambits of the legislative power conferred by Entry 2 of List III 
(‘criminal procedure’), subject, of course, to the limitations included in Arts. 20 
and 22. The Courts shall have no power to invalidate a legislation on the ground 
that the procedure provided therein is arbitrary. Thus, a specially constituted 
tribunal may be conferred by the Legislature with powers to affect personal 
liberty"? notwithstanding the existence of ordinary Courts,*** 


There is, under our Constitution, no guarantee of any right to trial in the, 
ordinary Courts of law or the right to access to the ordinary Courts, as exists 
in the following Constitutions: Switzerland, 1874 (Art. 58); Japan, 1946 (Art. 
32) ; Chinese Republic, 1946 (Art. 8, para. 1) ; German Reich, 1919 (Art. 105); 
Danzig, 1922 (Art. 62). In the U.S.A., though there is no specific prohibition 
against the creation of extraordinary tribunals, the right of the individual is 
safeguarded by the guarantee of the right to jury trial [Art. III, Sec. 2 (3); Art. 
VI] and the interpretation of due process as including ‘an indefeasible right of 
access to the Ordinary Court.”? Nor is there, under our Constitution any direc- 
tion upon the Legislature as to the circumstances under which it may create 
special Courts, as is contained in Art. 38 (3) 1 of the Constitution of Eire 1937, 
which says: 3 

“ i Y i law for the trial cf offences in cases wher 
it may ead eee a ve law that the ordinary courts are ademas 
to secure the effective administration of justice and the preservation of public peace 4 
order.” 

0, the Legislatures, under our Constitution shall be free not only to create 
gla "Camninal Courts for the trial of particular offences, but also to ee te 
the executive to decide what offences or classes of offences shall be triable bj 
the special Courts created by the Legislature."* 


Of course, our Constitution confers upon the Supreme Cont ee os 
grant special leave to appeal from the judgment or order of ie aa me 
ting a military tribunal (Art. 136). That is, however, a differen . 


Control of the Executive-—Though the Courts would be egg hee 
our Constitution, to nullify a legislative act affecting life or liberty 0 
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A.C. 206, Lord Wright. | ae ( 

iD Thus, by the Special Criminal 123. icon Lal, A.LR. 1945 
Courts (Jurisdiction) Act (XVIII of 1950). (13) En ‘a 

Parliament has empowered any special Cri- P.C. 48 (52, . 


Art. 21] FUNDAMENTAL RIGHTS 119 


‘ m grounds of policy as in the United States (see p. 113 ante), it will be the 
a Hf our Courts and within their competence (as in England) to guard that 
“no member of the Executive can interfere with the liberty or property pis 
except on the condition that he can support the legality of his action”, that 
is to say, to see that the action of the Executive is mm conformity with ‘the pro- 
cedure established by law’ and to nullify such action as is not in conformity with 
that procedure. So, it is the duty of the Court to see— 

(i) That the Executive exercises its powers within the four corners of the 
statute which seeks to deprive the individual of his liberty, so that it may be said 
that the order complained against is one ‘under the statute’ by virtue of which the 
power is sought to be exercised,*® and is not an abuse of the powers granted by 
the Legislature.'* For example, there is an abuse of the power of preventive 
detention where, after a long drawn-out proceeding for conviction is over, recourse 
is had to detention for acts done by the detenu in the remote past.” 


(ii) That the power has been exercised or the order made by an officer or 
authority who has been duly empowered by or under the statute.” 


(iti) That every formality required by the legislation is complied with 
before the subject is deprived of his liberty, as well as the conditions subsequent, 
if any.” But when the condition precedent for the exercise of the power is the 
judgment or opinion of the person upon whom the power is conferred, the Court 
cannot interfere with that judgment or opinion unless the person or authority 
exercises the power in bad faith or for a collateral purpose,?4 


(iv) That the statutory power has been exercised honestly,?? and not ‘in 
fraud of the statute’,* or mala fide; or, in other words, that the power conferred 
by the statute has not been utilised for some indirect purpose not connected with 
the objects of the statute or the mischief it seeks to remedy, e.g., for purposes for 
which the ordinary criminal law is sufficient.2** 


The jurisdiction of the Courts to question the validity of the Executive order 
on any of the above grounds cannot be barred by the statute itself.277° [See 
further, under Art. 32 (2) ]. 


At the same time, in exercising this power of scrutiny, the Court cannot 
trespass upon the province which the Legislature has marked out as belonging to 
the Executive. Nor can it take upon itself the duty of considering questions of 
Policy which are essentially for the executive and not for a judicial tribunal.” 


Onus of proving want of good faith.—When the condition precedent required 
by the statute is objective, the existence or not of the objective condition or facts 
and circumstances can be tested by the Courts, viz., whether the circumstances 
which called for the issue of the order existed in fact. But where the condition 
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is subjective, viz., the state of the mind of the authority issuing the order, “he:is 
alone to decide in the forum of his own conscience whether he has a reasonable 
cause of belief, and he cannot, if he has acted in good faith, be called on to disclose 
to anyone but himself that these circumstances constituted a reasonable cause and 
belief”,? in other words, the existence of the circumstances which called for the 
order cannot be questioned by the Courts in this latter (subjective) case, and ‘the 
only question left to the Court is whether the authority exercised the power in 
good faith. 


Where the authority is empowered to make an order upon a subjective 
condition, #.e., a particular state of his mind, e.g., ‘on being satisfied’ or ‘having 
reasonable grounds for believing’ that certain facts exist,—once an order asserting 
that state of mind and belief has been proved in a valid form,? by production of a 
duly authenticated order the onus is on the person challenging the bona fides of 
the order to disprove the existence of that state of mind. The onus is obviously 
more difficult than that of disproving an objective fact. Mere evidence of the 
applicant that he does not know that there are any reasons for the authority’s 
belief, or denial that there are or can be any reasons for it, is not a sufficient 
discharge of the onus so as to call on the authority to explain and justify the 
assertion of his order.2 “The mere fact that the detenu challenges the factum or 
the bona fides of the order or the fact that the officers of Government must 
naturally be in possession of information on the subject cannot . . . make it 
incumbent on the Government to adduce evidence in support of the order.”* 


In the normal case, the recital of the existence of the subjective condition in 
the order will place a difficult burden on the detenu to produce admissible evidence 
sufficient to establish even a prima facie case that the recital is not accurate. 
Nevertheless the detenu would succeed in proving want of bona fides if he can 
show that his case had never been placed before the authority so that he never had 
any opportunity of exercising his mind with respect to it,> as to whether - 
detention of the person is or is not justified under the Act under which the 
authority purports to act ;* ¢.g. Where the authority merely acts on the re 
the police”®; or refers to particulars which are so incorrect as to disclose t! 4 
authority did not apply his mind at all.° The detenu may also succee at 
of course, he proves personal malice or spite of| the authority issuing the or et 
Similarly, want of good faith would be established where the ‘detenu pare . 
the order of preventive detention has been made for an ulterior object, su 4 
punish him for past acts than to prevent him from doing similar ve a . 
Where the facts specified have no prima facia connection with the ay 
mentioned in the order, of detention, it would at once appear that vis) ie mind 
did not apply his mind at all.° Even where the authority has app om steal 
but has acted upon considerations wholly irrelevant to and outst le 
the law under which he purports to act, the result is the same. ; 
person making the arrest 
a law to arrest a person 
ted in a manner 


Different considerations would prevail where the 
is a Police-officer. If a Police-officer is empowered by 
without warrant on reasonable suspicion that such person has ac' 


(1) Liversidge v. Anderson, (1942) A.C. D.L.R. 22 (Bom.).. y. Inspector of Police, 


(7) Narayanaswam' 
wR y. Secy. of State, (1942) 1 K.P. (1948) 11 F.L.T. 43 (62) (Mad). ee 
87; Ex parte Greene, (1942) A.C. 284. ae __ 8) In re Shoilen Dey, A-?- : 
F © ie Panes er Co) Kamalakanta v. Eat-. A.T.R. 194 
4) Emp. v. Sibnath, A.1.R. 1945 P.C. Pat. 354, cipal sede t cabs 


156 i ; 37 (3%). 
(5) Emp. v. Sibnath, (1943) 49 C.W.N. Nr Bons. renal, ALL.R. 1950 


(6) In = Bhaurao Karbhav:. (1950) 8 Mad. 162 (174). 


Siete 


12} 
Arr. 22] FUNDAMENTAL RIGHTS 


i i i i hether his 
‘udicial to the public safety, the Court is entitled to enquire w 
Sada was yehecaaels or not in the circumstances.’?” The arrest would: not be 
valid even if the Police-officer acted bona fide,” but not reasonably. 


Analogous Provision—Art. 21 is to be read subject to Art. 22, As to 
applicability to military personnel, see under Art. 33. 


22. (1) No person who is arrested shall be detained in custody 
‘ . without being informed, as soon as may be, 
gc pene ee of the ground for such arrest nor shall he 
be denied the right to consult, and to be 

defended by, a legal practitioner of his choice. ; 


(2) Every person who is arrested and detained in custody 
shall be produced before the nearest magistrate within a period of 
twenty-four hours of such arrest excluding the time necessary for 
the journey from the place of arrest to the Court of the magistrate 
and no such person shall be detained in custody beyond the said 
period without the authority of a magistrate. 


(3) Nothing in clauses (1) and (2) shall apply — 


(a) to any person who for the time being is an enemy alien ; 
or 


(6) to any person who is arrested or detained under any law 
providing for preventive detention. 


(4) No law providing for preventive detention shall authorise 


the detention of a person for a longer period than three months 
unless— 


(a) an Advisory Board consisting of persons who are, or have 
been, or are qualified to be appointed as, Judges of a High Court 
has reported before the expiration of the said period of three months 
that.there is in its opinion sufficient cause for such detention : 


Provided that nothing in this sub-clause shall authorise the 
detention of any person beyond the maximum period prescribed 


by any law made by Parliament under sub-clause (b) of clause (7) ; 
or 


(6) such person is detained in accordance with the provisions 


of any law made by Parliament under sub-clauses (a) and (6) of 
clause (7). : 


(5) When any person is detained in pursuance of an order 
made under any law providing for preventive detention, the authority 
making the order shall, as soon as may be, communicate to such 


person the grounds on which the order has been made and shall 


afford him the earliest opportunity of making a representation against 
the order. : 


a —— 


; (12) K. Emp. v, Vimlobai. A.I. 
oA . ai. A.ILR, 1946 P.C. 123. 
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(6) Nothing in clause (5) shall require the authority making 
any such order as is referred to in that clause to disclose facts which 
such authoritv considers to be against the public interest to disclose. 

(7) Parliament may by law prescribe—- 

(4) the circumistances under which, and the class or classes 
of cases in which, a person may be detained for a period longer than 
three months under any law providing for preventive detention 
without obtaining the opinion of an Advisory Board in accordance 
with the provisions of sub-clause (a) of clause (4) ; 


(6) the maximum period for which any person may in any 
class or classes of cases be detained under any law {providing for 
preventive detention ; and 


(c) the procedure to be followed by an Advisory Board in 


\ 


an inquiry under sub-clause (a) of clause (4). 


OTHER ConstiTuTIONS” 
U.S.A.—The 6th Amendment to the Constitution provides— 


; “In all criminal prosecutions the accused shall enjoy the right toa speedy and public 
trial, and to be informed of the nature and cause of the accusation, to be confronted with 
the witness against him; to have compulsory process for obtaining witnesses in his favour, 
and to have the assistance of counsel for his defence.” ' 


. By speedy trial is meant trial with such a reasonable speed as is consistent 
with due course of justice.’ 


‘Assistance of counsel for defence’ means that the accused must be afforded 
an opportunity of securing a counsel of his own choice and to give him instruc- 
tions; and if he is unable to employ counsel in a capital case, it is the duty of the 
Court to employ a counsel and give him like opportunity to take instructions.” 


Japan.—Art. XXXIV of the Japanese Constitution, 1946, says— 


“No person shall be arrested or detained without being at once informed of the charges 
against him or without the immediate privilege of counsel; nor shall he be detained without 
adequate cause; and upon demand of any person such cause must be immediately shown in 
open court in his presence and the presence of his counsel.” 3 

China.—Art. 8 of the Constitution of the Chinese Republic, 1946, provided— 

“Except arrest in cases of flagrante delicto which shall be otherwise provided eed 
no arrest and detention may be effected unless through a judicial or a police organ ine court 
dance with legal procedure. No trial and punishment may be effected unless yy on aatla 
in accordance with legal procedure. Arrest, detention, trial and punishment, effec! 
accordance with legal procedure, may be resisted. 

his 


When « person is arrested and detained on suspicion of ha - and his 
organ effecting Tbe arrest and detention shall inform in writing the person ei within 
designated relatives and friends of the cause of his arrest and sae we et 8 nit 
24 hours at the latest, hand him over to a competent court for trial. ; crean responsible 
other person may also petition the said competent court to demand from : he re 
for the arrest the surrender, within 24 hours, of his person to the court for trial. 


7 ‘ : jon parael 
rt shall not reject the petition referred to in the precedi a 
may ede the organ responsible for the arrest and detention to make an inv 


ving committed a crime, the 


raph, and also 
estigation and 


Art. 5 of the Jugoslav; Art. 74 of the Dan- ve 


zig Constitutions. : ; 
(14) Bewiers v. Haubert, (1905) 198 U. 


(13) See also Art. 114 of the Weimar; 25 COs, y. Alabama, (1932) 287 U.S. 
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i io cfuse ; te 
report first. The organ responsibla for the arrest and detention shall not refuse to execu 
cf delay in executing the writ of the court for surrender of the person for trial. 


When a person is illegally arrested and detained by any organ, he himself or some 
other person may petition the court for an investigation, and the court shall not reject the 
petition and shall, within 24 hours, make the investigation from the organ responsible for the 
arrest and detention and deal with the case in accordance with law.” 


INDIA 


Scope of Art. 22: Safeguards against preventive detention.—This Art. 
provides a limitation upon the power of the Legislature, under Art. 21, to make 
any law as to deprivation of personal liberty. Any such law must not contravene 
the conditions or limits imposed by the present Art. 22. The proper mode of 
construction as between Arts. 21 and 22 is that— 

“to the extent the proceduré is prescribed by Art. 22, the same is to be observed: 
otherwise Art. 21 will apply. If the Legislature prescribes a procedure by a validly enacted 
law and such procedure in the case of Preventive Detention does not come in conflict with 
the express provisions of Part 3 or Art. 22 (4) to (7) the Preventive Detenticn Act must 
be held valid notwithstanding that the court may not fully approve of the procedure prescribed 
under such Act.’75-0 

Analysis of Art. 22.—This Art. has two parts: One part deals with, persons 
arrested under the ordinary law of crimes and another deals with persons detained 
under the law of ‘preventive detention’. 


(A) Persons arrested under the ordinary law: Cls. (1)-(2) provide 
certain constitutional limitations upon the power of the Union and State Legis- 
latures to make any law of procedure (under Entry 2 of List III, read with 
Art. 21) for depriving a person of his personal liberty. These are: (i) The 
arrested person must, as soon as may be after arrest, be informed of the grounds 
of his arrest. (ii) He must be produced before a Magistrate, within 24 hours 
of his arrest (excluding the time necessary for the journey from the place of 
arrest to the Court of the magistrate) and then an order of the magistrate 
confirming the arrest must be obtained. (iii) The arrested person must be given 
the opportunity to consult a legal practitioner and to defend himself. 


(B) Persons detained under a law of preventive detention: Cls. (4)-(6) 
provide certain limitations upon the Union and State Legislatures to make any 
law providing for ‘preventive detention’, i.e., detention without trial, under 
Entries 9 of List I and 3 of List ITI, Sch. VII,—to prevent ‘arbitrary arrests’ 
by the Executive under cover of such laws. These limitation are: (i) Govern- 
ment is ordinarily entitled to detain a person in custody only for 3 months. But 
Parliament is entitled to make a general law laying down in what classes of cases, 
the detention may exceed three months. (ii) Apart from such law of Parlia- 
ment [Cl. ¢ 7) (a)], Government may detain a person beyond 3 months, without 

. trial, only if it obtains the report of an Advisory Board that there is sufficient cause 
for such detention [c. (4) (a)]. The procedure of the Advisory Board will 
be as laid down by Parliament by law [Cl. (7) (c)]. (iii) The authority making 
the detention Shall, as soon as may be, communicate to the detenu the grounds 
of his detention and offer him an earliest opportunity to make representation 
against such.order of detention. But the authority will not be bound to disclose 


raat alae may be considered by the authority to be against the public interest 


Persons detained under a law of preventive detenti i 
lithe pactetana ces Cy Pp ention shall not be entitled 
eed 

eee 


(15-a) In re Gopalan (Statesman, Calcutta, 20—5—50, p. 1). 


- 
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Cause (1) 


Cx. (1): THE RIGHT TO BE INFORMED OF GROUNDS OF ARREST.—While Cl. (2) 
sets a maximum time-limit for production of the arrested person before a Magis- 
trate, Cl. (1) does not fix any time-limit for the obligation of the arresting autho- 
Tity to communicate to the arrested person the grounds for such arrest. The words 
‘as soon as may be’ means as hearly as is reasonable in the circumstances of the 
Particular case.** So, no definite period of time can be laid down as reasonable 
in all cases. But it will be possible for the Court, in a proceeding for habeas 
corpus, to pronounce whether the arresting authority has communicated the grounds 
as soon as reasonable in the circumstances, and, if it finds that a reasonable time 
has already passed and the arrested person has not yet been informed of the 
grounds of his arrest, the Court would order his immediate release.!® The reason 
is that the two conditions of arrest embodied in this clause are constitutional condi- 
tions subsequent to arrest, and there is no reason to construe these conditions as 
other than mandatory,” being valuable fundamental rights of the individual. 
So, even though the arrest had been initially valid, the failure to supply the 
grounds within a reasonable time may render further detention unconstitutional 
or illegal.?819 

“It is a general rule, which has always been acted upon by the Courts of England, that 
if any person procures the imprisonment of another, he must take care to do so by steps all 
of which are regular, and that if he fails to follow every step in the process with extreme 
regularity the Court will not allow the imprisonment to continue”.20 

It is to be noted that while the object of furnishing the grounds in the case of 
preventive detention {under Cl. (5)] is to allow the detenu to make a representa’ 
tion against his detention at the earliest opportunity, the object of such information 
under cases other than of preventive detention (present Cl.) is to allow the 
arrested person the earliest opportunity to move the Court for habeas corpus. 


Nature of disclosure required.—It is to be noted under Cl. (6), the pana 
making the order of preventive detention under Cl. (5) has a te a : 
disclose facts which he may consider to be against the public interest to disc 
while this discretion is not given to the authority ordering the arrest in oe 
coming under Cl. (1). No fact can therefore be withheld by the as 
cases of ordinary arrest. Subject to this difference, the following con eb 
must be observed in furnishing the grounds, whether under Cl. (1) or un 
Cl. (5) of this Art.: 


(a) The grounds furnished must be clear, precise and see . 
which are vague and indefinite and give no particulars are no comp Se ids: 
constitutional requirement.2? But if there are some definite and shai fas the 
the mere fact that the other grounds communicated are vague, canno' ‘ 
detention.?" ; ; hich 

(b) The ground disclosed must be within the ambit of a lee ee he 
the arrest or detention is professed to be made.” Further, ae ve + etainie 
within the ‘legislative competence of the Legislature. Pat tet ishing between 
authority gives several grounds for detaining a man, ana is' gears fe whole 
them, and some of the reasons are held to be bad (908% : the bad reasons 
order is vitiated, because it can never be certain to what extent thi 


. opens 9: 4 2 (168). D 
Murat v. Province of Bihar, A.1.R. 1950 Mad. 16: : : 6 Q. B. D. 

1048 Pat. 138 (139) (F-B.); Durgadas’v. (2) Enraghs ease (1881) 6 Q 

Rev. A-T.R. 1949 All. 148 (150) (F.B.). 876. _ Rejadhar, A.1.R. 1648 Bom. 

“7) Durgadas v. Rex, A.1.R. 1949 All. (21) Cf. Tn re Nae ahead ALT.R. 1948 


34 (F.B.); In re 

148 (150) (F.B.). | . . 3: ; 

ie oe ea of Bihar, A.T.R. Fee wile «Rex, AJTLR. 1949 All. 
at. JL . «Je 


(19) Mani v. Dt. Magistrate. A.T.R. 148 (153) (F.B.)- 
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operated on the authority or whether the detention order would have been made 
at all if only one or two good reasons had been before them.” 


‘Right to consult and to be defended by a legal practitioner of his chotce.’— 
In the existing law of India, there is already a provision to the effect in Sec. 340 (1) 
of the Code of Criminal Procedure, and that provision has been interpreted to 
include a right to have access to legal advice even when the accused is in police 
custody ;* and the word ‘accused’ has been interpreted to include any person over 
whom a Criminal Court exercises jurisdiction.» The present clause of the Consti- 
tution simply guarantees that right against the Legislature and makes it clear 
that the right arises as soon as a person is arrested.* 


In the United States, the right has been interpreted to include the right of 
free legal advice for an accused who is poor, in a capital case (see ante). In 
England, there is provision for free defence and legal advice for a ‘poor person’ 
under the Poor Prisoners’ Defence Act,? 1930, which has been made more liberal 
by the recent Legal Aid and Advice Act,? 1949, by extending legal assistance to 
any person having an income of less than £420 per annum. Our constitutional 
guarantee does not ensure free legal advice in any criminal proceeding, but it may 
be expected that legislation on the lines of the English Act should be undertaken 
at an early date, for without free advice these would be a virtual denial of equal 
justice to the poor man [vide Art. 14]. 


Ciause (2) 


Score or Ci. (2): RiGHT To BE PRODUCED IN CourT OF MacIsTRATE.—This 
Clause should be read with reference to the existing law in Secs. 61 and 81 of the 
Code of Criminal Procedure. It guarantees a similar right against legislative 
encroachment, but while it is an improvement upon the existing law in some 
respects, it is regressive in another respect. Thus, this Clause improves upon the 
provisions of the Cr. P. Code (which shall become void to the extent of repug- 
nancy), on the following point: It makes no distinction between arrests under 
warrant and without warrant. The maximum time limit laid down by the Clause 
will apply to both classes of arrests. ‘ 


‘When the accused is produced before a Magistrate, he shall have the power 
to detain the accused for any further period. This maintains the provision in 
Sec. 167 of the Cr. P. Code. But the Constitution does not, like that section, 
set any, time limit to each order of detention. 


On the other hand, the constitutional 
who are arrested under a law of preventive d 
under Sec. 61 of the Cr. P. Code itself. 


guarantee altogether excludes those 
etention. There is no such exception 


Crause (3) 


Score oF Ci. (3) : ENEMY ALIENS AND DETENUS.—This Clause constitutes an 
exception to Cls. (1)-(2). The result is that enemy aliens as well as persons 
detained under the law of preventive detention have neither the right to consult 
nor to be defended by any legal practitioner. In the case of detenus, there is a 
Tight of representation, to the authority [Cl. (5)], and also provision for exami- 


(23) Keshav Talpade vy. Emperor, A.I.R. connection with an order of preventive deten- 
1943 F.C. 1 tion under Cl. (3) (6); vide S. 10 (3) of 


(24) Rey, Llewelyn, (1926) 50 Bom. 741; the Preventive Desention Act, 1950 
v. Sundar Singh, (1930) 12 Lah. 16. (2) Keith, Constitutional Law, p. 319; 
(25) R. v. Mona Puna, (1892) 16 Bom. Stephen’s Commentaries, Vol. I, 14 


p. 214. 
‘ . (3) (1949) D.L.R. 28, as 
(1) There is no right to be defended in cw ae 54 ow ee pee 
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nation by the Advisory Board. But in neither case shall the detenu have any. 
right of appearance by any lawyer or to cross-examine witnesses. The decision 


even by the Advisory Board shall be on ex parte materials.*® 


Enemy Aliens.—As to who are enemy aliens, see under Entry 17, List I 
of Sch. VII, post. An enemy alien is not entitled to the protection of Cls, (1)-(2) 
of Art. 22. This is in accord with the English law, under which an enemy alien 
may be detained, without a right of habeas corpus, under the royal prerogative 
as well as under statute. But under our Constitution, even enemy aliens may, 
subject to legislation by Parliament, be entitled to the protection of Cis. (4)-(6) 
of Art. 22, in case they are arrested under a law of ‘preventive detention’. 


« 


Preventive detention.—‘Preventive detention’ means the detention of a person 
without trial in such circumstances that the evidence in possession of the authority 
is not sufficient to make a legal charge or to secure the conviction of the detenu by 
legal proof,’ but may, still be sufficient to justify his detention, for any of the 
reasons specified in Entry 9 of List I and Entry 3 of List III of Sch. VII 
(Defence, foreign affairs, security of India or of a State, maintenance of public 
order or of supplies and services essential to the community). While the object 
of punitive detention is to punish a person for what he kas done, the object of 
preventive detention is to prevent him from doing something® which comes within 
the above entries. While punitive detention comes after the illegal act is actually 
committed, preventive detention has reference to the apprehension of 
wrong-doing.® The object of preventive detention is to prevent the individual 
not merely from acting in a particular way, but from achieving a particular object.” 


The Court has got to decide on a consideration of the true nature and 
character of the legislation whether it is really on the subject of preventive 
detention or not.° Thus, since ‘prevention’ etymologically refers to future 
action, there cannot be a preventive detention of a person simply for his having 
been a member of an association (in the past), which has been of late declared 
unlawful." But once the legislation is held to be really on the subject of preveD- 
tive detention and within the powers assigned to the Legislature in question, the 
Courts have nothing to do with the reasonableness or unreasonableness of the 
legislation. If a particular! piece of legislation be within the ambit of the Legis- 
lature’s authority, there can be nothing arbitrary in it, so far as a Court of law 
is concerned." 


Of course, the authority vested with the power of enforcing the legislation may 
commit an abuse of such power, in which case the act of that authority would be 
illegal, but that would not invalidate the legislation itself. To decide whether 
a piece of legislation is ultra vires the only question to be considered is ig’ 
it is within the ambit of the legal powers of that Legislature. The illegality © 


ne rN eee eee 


(4) See in this connection A.I.R. 1949 


92 (Jour.). 

(5) It may be noted that even under Reg. 
18-B under the Emergency Power (Defence) 
Act, 1939, which was a wartime measure, the 
detenu was given a right of calling witnesses 
and to engage a solicitor. 

(6) Ex parte Forman, (1917) 87 L.I.K. 
B. 43; Chalmers & Hood Phillips, p. 434; 
Keith, Constitutional Law, p. 430. 

(7) Liversidge v. Anderson, (1942) A.C. 
206 (218). 

(8) Gulab vy. Dt. Magistrate, A.I.R. 1950 
All. 11 (35). 


(9) Lakhinarayan vy. Prov. of Bihar, (1950) 
S.C.J. 32 (43). Cs 
(10) In re Gopalan, per Kania, an 
[Hindusthan Standard, 20—5—S0, p. SV ings 
(11) Emperor v. Gajanan, A.LR. hha 
Bom. 333; Nek Md. v. Province of Bihar, 
A.I.R. 1949 Pat. 1 (13) (F.B.). ; 
(1l-a) The views expressed in iyi 
Prov. of Bihar, A.I.R. 1948 Pat. 135 ( ' 


i ion have 
(F.B.) as regards arbitrary detention hay 
heen disapproved by the Federal cane s 
Lakhinarayan v. Prov. of Bihar, al : 


C.T. 32 (43). 
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the exercise of a legislative power has nothing to do with the validity of the 
legislation itself.** 


Grounds for preventive detention.—It has already been explained (see 
pp. 116-7, ante), that preventive detention for reasons connectéd with War has 
come to stay in England since World War I. The traditional theory of ‘personal 
liberty’ as Dicey understood it, has thus undergone a revolutionary change. Ac- 
cording to him, personal liberty meant that “(i) Physical restraint of an individual 
may be justified only on the ground that he has been accused of some offence and 
must be brought before the Court to stand his frial, or (ii) that he has been 
convicted of some offence and must suffer punishment for it.” But since the 
decisions in R. v. Halliday and Liversidge v. Anderson (see pp. 116-7, ante) 
it is now settled that Parliament may empower the Executive to make regulations 
for the detention without trial of persons whose detention appears to be expedient 
“fn the interests of the public safety or the defence of the realm”. 

“At a time when it is the undoubted law of the land that a citizen may by conscription 
or requisition be compelled to give up his life and all that he possesses for his country’s cause 
it may well be no matter for surprise that there should be confided to the Secretary of State 
a discretionary power of enforcing th@ relatively mild precaution of detention.’ 

The present Clause is founded on the following observations made by Lord 
Maugham in Liversidge v. Anderson :® 

“It is beyond dispute that he can decline to disclose information on which he has . 
acted on the ground that to do so would be contrary to the public interest. . . . There must 
be a large number of cases in which the information on which the Secretary of State is 
likely to act will be of a very confidential nature.” 

But never so far has the English Parliament authorised detention without 
trial except in times of war or beyond duration of such exigency.** It is to be 
noted that while the Emergency Powers Act, 1920, empowers the Executive to 
take extraordinary action, in time of peace, to secure the essentials of life to the 
community, and even provides for summary trial of offences against the regula- 
tions so made, the Act specifically prohibits the alteration of the rules of criminal 
procedure and there is, accordingly, no provision for preventive detention in the 
interests of public order, general safety or essentials of life, apart from a war 
emergency. But under the Constitution of India, the Legislature has been 
empowered to provide for preventive detention even in times of peace. Entry 9 
of List I, of course, relates to reasons connected with war or the external security 
of India; but Entry 3 of List III authorises the Union and State Legislatures to 
provide for preventive detention, to maintain internal security, public order and 
the essentials of life, apart from any condition of war. This is undoubtedly an 
extraordinary departure from the English ideal of personal liberty. 


Legislative Power—Preventive detention for reasons connected with 
Defence, Foreign Affairs, or the security of India, is included in Entry in List I 
of Sch. VII; while preventive detention for other reasons, viz., security of a 
State, public order, supplies and services essential to the community is a concur- 
rent subject, under Entry 3 of List III. But Cl. (7) of the present Art. confers 
exclusive power on Parliament to legislate, as regards preventive detention for 
amy reason, on the three matters referred to in sub-cls. (a) to (¢) of Cl. (7). 


Parliament has already enacted the Preventive Detention Act 
the above powers,1* Segre ee 


, 


(12) Sushil v. Government of eal 206 
(1949) 53 C.WLN. 545 (547), approved in f i y 
s coe v. Province of Baal, (1950) oo Oo 7 era oo ee 
Gy 1 iotidey (1917) Acc. 260 {ieay See AE OG ay” 
14) Liversidge v. Anderson, (1943) A.C. SR EER ERY as (3). 
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Crause (4) 


Ci. 4, Sup-ct. (a): Scope or Apvisory Boarp.—The only function of the 
Advisory Board?*> is to report to the Government that a detenu is liable to be 
detained for a period exceeding 3 months, subject to the maximum laid down by 
Parliament under Cl. (7) (2). Action in pursuance of such report will enable 
the Government to detain the person beyond three months, provided the detention 
be valid on its merits. The report of the Advisory Board does not make the 
detention valid if it is wtra vires the Constitution. Hence, habeas corpus would 
still lie against the initial order of detention notwithstanding report of the 
Advisory Board,?" confirming it. 


If, however, the Advisory Board reports against the order of detention, any 
further detention would be illegal [for the opinion of the Advisory Board is not 
confidential, though the other portions of its report are, under Sec. 10 (3) of 
the Preventive Detention Act, 1950], and the detenu may obtain a release by 
habeas corpus, if Government does not release him forthwith. 


Successive orders, exceeding constitwtional limit—If the authority making 
the detention, instead of referring the case to the Advisory Board, seeks to extend 
the detention beyond the maximum limit of three months, by making successive 
orders on the same ground or substantially the same grounds, there would be a 
colourable exercise of his power and a fraud upon the Constitution. 


Again, even though the constitutional time limit is not exceeded, where the 
Court has declared the detention, of a person to be without justification, upon the 
merits, a fresh order of detention made in order to circumvent that decision would 
be male fide’**; if, however, the decision proceeded simply on the ground that the 
law under which the order had been made was invalid, or the order was irregular 
in form, a fresh order of detention in a valid form or under fresh legislation 
would not be necessarily male fide.?° 


Sub-Cl. (b).—See under Cl. (7) below. 
Cause (5) 


Cu. (5): RIGHT To BE INFORMED OF GRoUNDS.—See under Cl. (1), above. 


The obligation of the authority to furnish information under this Cause s 
from that under Cl. (1) in this that under the present Clause, read with C ial 
the authority is not bound to disclose facts which he considers to be preju 
So 2 tS ee 

A‘ hich such 
o . 89 of the Preventive Deten- the State Government to, wine aks 
eo 0° taken the following provi- officer is subordinate shall, en ce wer, 
sions as regards constitution of Advisory from the date of detention we constitute 
Boards and reference to them :— place before an Advisory ca which the 
“8. (1) The Central Government and by it under Sec. 8 the oA oe maths 
each State Government shall, whenever neces- order has been seeds and Bagh ibe) py. the 
sary, constitute one or more Advisory Boards if any, made by the pers nS ier kas 
for the purposes of this Act. (2) Every andes oe wae ie enor nade ty 
a i ist of two persons who made by 1 3 f La. 
og Seg nim gotigory ; are que ee to bs ap- me eee under st See. ai of Bihar, 
poir 1 f a High Court, and such 17) Cf. ‘ 
si as, Jadges of sponted by the Central (2950) 5 DLR: 8 (Pat) a, 8; 
ee her the State Government, as the one ee ae agar Ren TR. 19 
case . 


: " detention order All. 69 (76). : isso, AT: 
hae fey ee eee (iii) of (18-a) Prahlad v. Prov. of Orissa, 


f 5 i .B.). 

f sub-Sec. (1) of R. 1950 Orissa 107 West 

See ear Coe making the orde7, (19) Bhupendra oon at (636) 
or if the order has been made by an officer Bengal, A.I.R. . 


specified in  sub-Sec. (2) of Sec. 3, (F.B.). 
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to the public interest to disclose. So, the authority has absolute discretion as to what 
facts are to be disclosed or not. But‘facts’ must be distinguished from ‘grounds’. 


While there is a discretion as to disclosure of ‘facts’, Cl. (5), 
requires a disclosure of all the grounds, without any — reservation, 
Since the words ‘grounds’ and ‘facts’ are used in opposition to each 
‘other, they should be taken to refer to different things. ‘Grounds’ would seem 
to refer to the conclusions or reasons leading to the order, while ‘facts’ mean the 
‘data upon which those conclusions are based. The authority need not disclose 
all the facts, but the communication must give the detenu the reasons or conclu~ 
sions which impelled the authority to take action against him. Although the- 
facts may not be exhaustive, the grounds stated and the particulars supplied 
must be sufficiently precise, so as to make it possible for the detenu to make re- 
presentation which is the object of supplying the information under the present 
‘Clause.?° 


Of course, in Cl. (5) of the present Art. of our Constitution, there is no 
reference to ‘particulars’ as there was in Reg. 18-B (5) of the Defence (General) 
Regulations, 1939, of England or in some of the Provincial Security Acts of 
India, enacted prior to the Constitution. Hence, the question arises, whether the 
constitutional requirement would be complied with simply by reproducing the 
clauses of the statute under which the detention order is made, without giving 
any particulars at all. In Liversidge’s case, no doubt the clauses of the Regula- 
tion were reproduced by way of communicating the grounds of detention, but 
that was followed by 6 paragraphs, giving details, to support the grounds, Though 
our Constitution does not lay down any obligation to give ‘particulars’ or details 
‘and leaves it to the discretion of the authority to disclose or withhold facts, it 
‘cannot be held that a mere recital of the clauses of the statute without giving any 
particulars or details would suffice, for without any particulars, it is not possible 
to make a representation which is the very object of communicating the grounds?!" 
The detenu is not entitled to know the evidence, nor the source of the information, 
but he must be furnished with the grounds for-his detention and sufficient details 
to enable him to make out a case, if he can, for the consideration of the detaining 
authority. Thus, the mere statement that the detenu had been carrying on 
‘subversive propaganda’ conveys no precise information to the detenu so as to 
‘enable him to make a proper representation.” Similarly, an allegation of ‘secret 
‘or underground activity’, without particulars as to the nature of such activities 
1s vague, for secret activity does not necessarily mean that it is an activity subver- 
Stve of public order.2° The giving of such vague information is not 
a valid compliance with the mandatory constitutional requirement. Hence, 
‘the detenu is entitled to be released on the ground of the information being 
defective**?® or wrong, even if his detention has since been confirmed by the 
Advisory Board,?* and even if the detention order itself was not bad? Of 
‘course, the detention is not rendered invalid by any mistake in the communication 
which does not prejudice the detenu,® e.g., where he has been served with a true 
‘copy of the actual order’ The grounds and the particulars should not be 
(20) Cf. Nek Md. v. Em , ALR. ‘ he 
9% Pane i ke v. Emperor, A.I.R ‘ a) i ery a ropines of Bihar, 
C (21) Liversidge v. Anderson, (1942) A. 


1 
206. (241) 74g EX parte Budd, (1941) 2 AILELR. 


‘Q)-a) This view finds support from the 2-3) Mani i. 

Supreme Court judgment, In re Gopalan io Mate Memiirates A. 1B 
(Statesman, Calcutta, 20-—-5—50, p. 1]. (4) Inder Prakash ¥, Emperor, A.I.R 
us OS eas Me Rez, A.I.R. 1949 All. Ea 37 (42); Durgadas vy Rex. “A 1 
Bi). 1049 All. 148 (153) (F.B.). 

aw In re Krishnaji, A.LR, 1948 Bom. (5) Ex parte Greene, (1942) Z K.B. 87. 
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furnished in instalments, but at one time soon after the order.of detention is made® 
The detenu has no obligation to gather the grounds or to supplement them from 
extraneous documents,’ nor to ask for further particulars, or to complain of 
the grounds being indefinite or insufficient.? 


On the other hand, the information to be supplied in the case of preventive: 
detention cannot be as full and detailed as the ‘charge’ in the case of a criminal. 
trial. For, in a criminal trial, the accused is being prosecuted for what he has 
already done, and since the prosecution is charging him with that offence, the 
prosecution should be in a position to give detailed information about the alleged. 
offence. In the case of preventive detention, on the other hand, the accused 
is: not detained for what he has done but for the detenu’s future intentions, and: 
hence, it is not possible to give such detailed information as in a charge-sheet.” 
Thus, where the grounds furnished to the detenu stated that he threatened public 
peace and tranquillity in a certain district by urging violent methods specially 
among the labour classes and that his speeches at public meetings and demon- 
strations were prejudicial to the maintenance of public order in that district, held, 
the grounds communicated were sufficient to enable the detenu to make a 
representation.” 


‘As soon as may be’—See under Cl. (1), at p. 123, ante. 


Earliest opportunity of making representation —The authority shall not only 
inform the detenu of the grounds of his detention, but also afford him, the earliest 
opportunity of making a representation against the order. It follows that at the 
time of communicating the information, the authority must also inform the detenu 
that he has the right to make representation. The object of this right of 
representation is to give the detenu an opportunity to remove any misapprehension 
on the: part of the detaining authority, so that he himself may be induced to 
release the detenu, without recourse to any judicial process, on being satisfied that 
the information received by him is incorrect and that there is no sufficient ground 
for preventive detention of the person making such representation.’ ne 
urgency of the right of representation implies that the order upon the 
representation (accepting or rejecting it) must also be passed within @ 
reasonable time.** 


To whom the representation is to be made.—S. 7 (1) of the mipederate 
Detention Act, 1950, provides that where the order of detention has been made % 
the Government of India, the representation is to be made to that Government, ane, 
where the order has been made by the State Government or by any officer su! 
ordinate thereto, to the State Government. 


CLausE (6). 


Cy. (6): DiscRETION OF THE AUTHORITY.—This clause controls cl. 8): oe 
gives the authority making an order of preventive detention a gel A gat 
disclose facts (while informing the grounds) which he considers 
the public interest to disclose [see under Cl. (5), ante]. 


‘ .B.). 
ae — Hasain v. Rex, A.I.R. 1949 ne a es Government of Assam, 
u ook os a 
(7) In re Krishnaji, A-1.R. 1948 Bom. ALR. 1050 ier Prakash vy. Emperor, A.l. 


: . . Res, 
way Inder Prakash v. Emperor, A. 1. R. eo cay at a wee . ‘ob 
a eg edt Rex, A.L.R. 1949 All. (13). Ghulam Hosain v. Res, ATR > 

(9) Durgadas v. Rex, Oudh 20; Mani v. Dt. Magistrate, A. }. 


My Dicdsten Rex, A.I.R. 1949 All. 1950 Mad. 162 (170) . 
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The question is whether the Court can interfere on the ground that the facts 
supplied are insufficient to enable the detenu to make a representation. In some 
cases™ prior to the Constitution, it was held that where the authority gives no facts 
at all, or gives insufficient facts, the Court can interfere on the ground that the 
discretion of the authority has been exercised capriciously. I[t seems, however, 
that the Constitution has precluded such a view by separating ‘facts’ from ‘grounds’ 
in two separate Cls. (5) and (6).’* While it is obligatory upon the authority to 
disclose all the ‘grounds’, it has been given an absolute discretion to withhold facts 
which it would be against the public interest to disclose, according to the opinion 
of such authority. It is submitted that the word ‘considers’ has no such impli- 
cation of reasonableness as is implied in such words as ‘satisfied’* It is rather 
analogous to the expression ‘in his opinion’.’7 In short, under the Constitution, 
the Court has no power to impose its opinion as to whether it is against the public 
interest or not to disclose any particular fact or facts.17 Once the authority 
réfuses to disclose any fact or facts in the ‘public interest,’ the Court shall have 
no power to declare the detention to be invalid on the ground that the information 
supplied is vague or insufficient. 


The present clause appears to be founded on the following observations made 
by Lord Maugham in Liversidge v. Anderson: 

“It is beyond dispute that he can decline to disclose information en which he lias acted 
on the ground that to do so would be contrary to the public interest. . . 3 . There must 
be a large number of cases in which the information on which the Secretary of State is 
likely to act will be of a very confidential nature.” 

But as I have already pointed out, even in that case,’® ‘particulars’ were 
supplied by as many as 6 paragraphs (see p. 128, ante). So, it is possible to 
supply particulars even without disclosing confidential facts. 


Creuse (7). 


Score or Ct. (7): Lecistation py PaRLIAMENT.—This clause gives 
exclusive power to Parliament to legislate on the three matters included in 
sub-cls. (a) to (c), as regards all cases of preventive detention whether it has 
been made under orders of the Government of India or of a State Government. 
Parliament has enacted the Preventive Detention Act, 1950.!° in pursuance of the 
clause. The relevant provisions of that Act, which is a temporary Act (to remain 
in force till April 1, 1951), will appear from below. 


_  Sub-cl, (a).—S. 12 (1) of the Preventive Detention Act, 1950 provides that 
in cases of preventive detention on the following grounds, a person may be 
detained for a period longer than 3 months but not exceeding one 
year from the date of his detention, without obtaining the opinion of an Advisory 
Board: (@) defence of India; (b) relations of India with foreign powers; 
(c) security of India or a State; (d) maintenance of public order. There is, 
however, Provision for a review of the order, under S, 12 (2) of the Act, within 


(14) Nek Md. v. Province of Bihar, A.T. ever, b held 4 t 
. ~~ Pat. 1 (11) (F.B.); Durgadas v. of the “Act (ef An ara the er 
isp Ge eat LISP) CF B.D. of the Act, in short, prevent, the detenu fro 
alse ee : anh ie v. Prov. of Bihar, ook the grounds of detention to the 
C.J. 32. . urt and al. 
awe wane v. Anderson, (1942) ing coon ay cee doe ee 
“C, -2). u grounds... Th " 
Bae ne ain Spent A.I.R, 1949 on conblenge Sean i 
(18) Liversidge v. Anderson, (1942) A.C, camplicd sige) tt i ee ie fect 
: the vj » in effect, 
4 All the provisions of this Act, saveS.  ( 1) pry aioe the ae sions re 
Ringe Gomes con by the ete e Court ineffective and ilkeery eee 
: atesman, tt fees 7 
Spi S ets ri S. 14 of the Act was ultra vires, 
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6 months of the order, in consultation with a person who has been or is qualified 
to be appointed as a High Court Judge. 


Sub-cl. (b)—A maximum period under the present sub-clause was laid down 
by the Preventive Detention (Extension of Duration) Order, 1950, but that 
‘Order has been repealed by the Preventive Detention Act, 1950. The 
Act of 1950, however, does not prescribe any maximum period for 
all classes. It only provides that in cases coming under Sec. 12 (1) 
of the Act, Government shall be entitled to detain up to one year 
without obtaining the opinion of the Advisory Board. In other cases, opinion 
of the Advisory Board shall have to be taken for any detention exceeding the 
3 month period laid down by Cl. (4) of Art. 22 of the Constitution. If, however, 
the Advisory Board reports in favour of detention, “Government may confirm 
the detention order and continue the detention of the person concerned for such 
period as it thinks fit.” (Sec. 11). So, with the opinion of the Advisory Board, 
-Government shall be competent to detain any person for any length of time. 


Sub-cl. (c).—The procedure to be followed by an Advisory Board is 
prescribed by Sec. 10 of the Preventive Detention Act, 1950. This in short is: 
(a) The Board shall consider the representation of the detenu, and the materials 
placed before it by the Government, and the Board shall be competent to call 
for further information either from the Government or the detenu; (b) The 
Board must submit its report to the Government concerned within 10 weeks from 
the date of detention; (c) The detenu shall have no right to appear m 
person or through a legal representative, before the Board; (d) The proceedings 
and the report of the Board shall be confidential, excepting only its opinion in 
favour of or against the detention, which shall be specified in a separate part. 


Right against Exploitation 


23. (1) Traffic in human beings and begar and other similar 
forms of forced labour are prohibited and 


Prohibition of trafic in any contravention of this provision shall be 


io beings and forced 4 offence punishable in accordance with 
law. 


(2) Nothing in this article shall prevent the State from imposing 


service for public purposes, and in imposing such se 


compulsory Se a 


the State shall not make any discrimination on gro 
religion, race, caste or class or any of them. 


OTHER CONSTITUTIONS , 
U.S.A—The Thirteenth Amendment (1865) to the Constituts 


United States says— sachs at 
‘Nei involuntary servitude, except as a punishment tor 
the ‘aay tall Be on he eae, shall exist within the United States, or an 
subject to their jurisdiction.” ts ; ai 
Under the above provision, Congress has prohibited i867) aria easy 
voluntary or involuntary service or labour of any person in ; a i adade 387 
debt or obligation. ‘Involuntary servitude’ has been epee lear ed 
kind of “control by which the personal service of one man 1s : ee en eau as 
for another’s benefit”.? But the involuntary servitude that is forbi 


‘on of the 


whereof 
y place 


: 219 U.S 
(20) Clyatt v. U.S. (1905) 197 U.S. (21) Bailey v. Alabama, (1911) 
207. : 219. 


ee 


oe nt 





FUNDAMENTAL RIGHTS 13 


d not 


20-21 


Arr. 23] 


tolerated by the free principles of the common law, and woul 
ae foledag: (i) Regulations of service in the sarees sierra 
(ii) A statute requiring seamen to carry out the terms o their ae 
inasmuch as their employment demands special regulations.”"*9 (iil) : ui oo 
citizenship, such as compulsory military service ;** compulsory work on ee 
highways ;'2° compulsory jury service. **(iv) Forced Jabour as a punts 
for crime.* . 

Japan—Art. XVIII of the Japanese Constitution, 1946, provides— 


“No person shall be held in bondage of any kind. Involuntary servitude, except as 
punishment for crime, is prohibited.” 


Burma.—Art. 19 of the Burmese Constitution, 1948, provides— 


i j i ii i y 1 involuntary 
“(i) Traffic in human beings, and (ii) forced labour in any form and 1 
iebtinde ee as a punishment for crime whereof the party shall have been duly convicted, 
shall be prohibited. 


Explanation.—Nothing in this section shall prevent the State from imposing compulsory 
service for public purposes without any discrimination on grounds of birth race, religion 
or class.” a . 

This article is substantially the same as Art. 23 of the Constitution of India 
excepting that it makes clear that forced labour and involuntary servitude may be 
imposed as punishment for a criminal offence. 


InpIa 


Score oF Cr. (1).—This clause prohibits not only forced labour, but also 
‘traffic in human beings’, which is evidently a very wide expression. It would 
include not only the prohibition of slavery but also the traffic in women for im- 
moral or other purposes. It applies equally to citizens and aliens. 


‘Begay’—It means involuntary work without payment. Under the Zemin- 
dary system, tenants, particularly of the lower classes, are sometimes compelled 
to render free service to their landlord :? 


‘Similar forms of forced labour’—The words ‘similar forms’ indicate that 
the forced labour which is prohibited must be similar to ‘begar’. Hence forced 
labour as a punishment for a criminal offence is not prohibited. 


‘Punishable in accordance with law.’—See Art. 35 (ii), post. 


Existing Law.—The Bihar Harijans (Removal of Civil Disabilities) Act, 
1949 makes it an offence to compel a Harijan to labour against his will or without 
wages or adequate wages. ; 


Score oF Cr. (2).—This clause, is an exception to the bar imposed by Cl. (1), 
on the ground’ of ‘public purposes.’ Under this clause the State will be free to- 
require compulsory service for public purposes. The latter part of the clause enjoins 
that while imposing compulsory service for public purposes, the State cannot 
exempt anybody simply on the ground of race, religion, caste or class, and, conse- 
quently, no citizen shall be entitled to avoid such service on any of these grounds. 


ee ee ee 


soe? Clyatt v. U. S., (1905) 197 U. 328. 
. < L - ve 
y 223) Robertson v. Baldwin, (1897) 165 134 Sere Eee SE) BCS 
.S. 275. 2) Cf. ituti s 
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Sy a 366 (390). Constitution Assembly Debates, Vol VII 
) Butler vy. Perry, (1916) 240 U.S. p. 809 ' mp 
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Hence, conscription for national defence cannot be avoided on grounds of 
Teligion.s+ 


‘Public purposes’—This would include compulsory military service or 
conscription, for there can be no higher public purpose than the defence of the 
State itself. “Just government . . . includes the reciprocal obligation of the 
citizen to render military service in case of need and the right to compel it.5 


The expression ‘public purposes’ is wide enough to cover conscription also 
for social services, e.g., for removal of illiteracy amongst the masses. It includes 
any purpose in which the general interest of the community, as approved to the 
particular interest of individuals is directly and vitally concerned. 


It is to be noted that while there is provision [Art. 31 (2)] for payment of 
compensation for compulsory acquisition of Property, there is no question of 
compensation for compulsory service for public purposes, the reason being that 
it will be imposed amongst all classes. 


CoMPULSORY MILITARY SERVICE OF CONSCRIPTION. 


England.—At Common law, the Crown possesses the prerogative to demand 
personal service within the realm in case of sudden invasion or formidable 
insurrection.’ In modern times however, the power of conscription is conferred 
by statute. Thus, during World War II, a host of legislation was passed to 
authorise the Executive to conscribe men for military service within the United 
Kingdom as well as abroad. 


U.S.A.—The power to impose compulsory service has been held to 
belong, to Congress under its power ‘to raise and support armies’ [Art. I, 
Sec. 8 (12)].° 


India —Under our Constitution, too, it will be a legislative power of Parlia- 
ment, under Entry 1 of List I, to raise forces by conscription if necessary for 
defence or prosecution of war. 


24. Nochild below the age of fourteen 

Prohibition of employ. years shall be employed to workin any factory 

Peon alleen An: Peet Serena cor engagedin any other hazardous 
, employment. 


OTHER CONSTITUTIONS. 


U.S.A.—There is no constitutional prohibition against employment ante 
in any industries. But the authority of Congress to regulate the sae ty 
children in industries engaged in inter-State commerce has op vs hae beeh 
Supreme Court.’ Thus, the Fair Labour Standards Act of 1938, w se an tha 
upheld as valid,?° excludes from inter-State commerce oe oe hers 
production of which children under certain specified ages had worked. 
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Gs nothing to regulate the employment of children in inter-State or non~ 
«commercial industries. 
INDIA 

Scope of Art. 24: Prohibition of child labour—Our Constitution gucs in 
advance of that of the U.S.A. by laying down a constitutional prohibition against 
-employment of children (4.¢., below 14 years) in (a) factories, ( b) mines as well 
.as, (c) any other hazardous employment. The expression ‘any other hazardous 
-employment’ has to be construed by the rule of ejusdem generis. Employments 
-gonnected with transport would come Ni this expression, So, a child, in 
India, has a fundamental right not to be enfployed in such hazardous works and 
canything which may require such employment would be void. 

Existing law—The Employment of Children Act ( XXVI) of 1938 prohibits 
-employment of children below 15 years in any occupation connécted with the 
transport of passengers, goods or mails by railway or in any port. 

The Indian Factories (Amendment) Act, 1940, prevents the employmem of 
children in unhealthy and dangerous conditions. 

Analogous Provisions—See Art. 39 (e); Entry'24 of List ITI, Sch. VII. 


Righ to Freedom of Religion 


25. (1) Subject to public order, morality and health and 
F ; to the other provisions of this Part, all persons 
. reedom of conscience and, < * ' 
Hree profession, practice are equally entitled to freedom of conscience 
‘and propagation of reli and the right freely to profess, practise and 
-gion, as 
propagate religion. 


(2) Nothing in this article shall affect the operation of any 
-existing law or prevent the State from making any law— 


(a) regulating or restricting any economic, financial, political 
‘or other secular activity which may be associated with religious 
spractice ; 


(b) providing for social welfare and reform or the throwing 
-open of Hindu religious institutions of a public character to all classes 
-and sections of Hindus. - 


Explanation I—The wearing and carrying of kirpans shall be 
‘deemed to be included in the profession of the Sikh disor, 


Explanation I1—In sub-clause (6) of clause (2), the reference 
to Hindus shall be construed as including a reference to persons 
professing the Sikh, Jaina or Buddhist religion, and the reference 
‘to Hindu religious institutions shall be construed accordingly. 


OtHer Constitutions 
U.S.A.—The First Amendment to the Constitution (1791) says— 


“Congress shall mak i i igi 
“prohibit ore rie dere respecting an establishment of religions or 
' ° a 

(11) See.also Arts. 49 (1), 50 (1) of the the Czech; 12 of ; i 
Swiss; 135 of Weimar; 121, 122 and 125 of Constitutions. a aa a 
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: This clause, in short, means that there are no restraints upon the free exercise: 
ot Teligion according to the dictates of conscience, or upon the free expression of 
religious opinions, save those imposed under the Police power.2 “No man in 
religious matters is to be discriminated against by the law, or subjected to the 
censorship of the State or of any public authority; and the State is not to inquire 
into or take notice of religious belief or expression so long as the citizen performs 


his duty to the State and to his fellows, and is guilty of no breach of public morals. 
or public decorum.”?* 


, The “free exercise of religion’ has been interpreted to involve three concepts: 
(a) lreedom of religious belief, (b) Freedom of practice; (c) Freedom of 
propagation of religious views. 


(a) Freedom of religious belicf —This means the right to ‘worship God 
according to the dictates of one’s conscience.” “Man’s relations to his God was 
made no concern of the State. He was granted the right to worship as he pleased: 
and to answer to no man for the verity of his religious views”.’* Hence, in the 
United States, no man can be punished for ‘heresy’, and none can be put to the 
proof of his religious doctrines or beliefs.* The First Amendment, on the other 
hand, “forestalls compulsion by law of the acceptance of any creed or practice 
of any form of worship.”"'*?* 


(b) Freedom of practice—Though the above article offers the right of 
‘free exercise’ of the chosen form of religion, unrestricted by any qualification, 
Courts have interpreted the clause to be subject to some limitations which are 
necessary in the interests of the society itself. Thus, it has been held that while 
the freedom of religious belief is absolute, the right to act in the exercise of a 
man’s religious belief cannot override the interests of the peace, good orders or 
morals of the society and that it is competent to the legislature to suppress such 
religious practices which are dangerous to public morals, safety, health or good 
order® “However free the exercise of religion may be, it must be subordi- 
nate to the criminal laws of the country, passed with reference to actions regarded 
by general consent as properly the subjects of punitive legislation”.”* ; 

(i) Thus, polygamy or bigamy may be prohibited by legislation notwith- 
standing the fact that it is in accordance with the creed of a religious 
body?®#® (ji) Similarly, an individual would not be allowed to aa 
a claim to supernatural powers to conquer disease, poverty, misery or the like, 
‘or to use the Postal services for the purpose of procuring moncy under such : 
claim2°2! Proof of the truth of such a claim is not permitted in a trial for suc 
use of the mails. On the other hand, the State may enforce health Se 
such as vaccination, isolation of contagious diseases and the like even et 
persons who believe only in faith cure.2225 (iv) Again the State may ll a 
for the protection of minor children, founded upon its aan 
parents patriae, even though such legislation runs contra to a par faly 
parent’s religious beliefs.22*° Thus, the right to practise religion 
does not include liberty to expose the child to ill-health or death. ae Su 

’ opri all legislative power over mere opuiion, 3 
free con Se ae br oatoa oF social duties or subversive of ha one te 
Laws are made for the government of actions, and while they cannot inter : 
(12) Coley, Constitutional Limitations, 8th (18) Davies v. Beason, (1890) 133 U. . 
Ed., Ch. XII; Cooley, Constitutional Taw, $34; 2 stds y, United States, (1878) 98 


260. ; 
®* (13) Downes v. Bidwell, (1901) 182 US. U.S, MSs vey, U.S, (1917) 245 Fed 


244 . (20-21 

al? U.S. v. Ballard, (1944) 322 U.S. 710, 95) bajisys Bares. 100 és 
(8-17) Cantwell _v. Connecticut, (1939) N. Y. 201. 

310 U.S. 296 (303). 


Art. 25] : FUNDAMENTAL RIGHTS 137 


' 
i g i at human 
religious belief and opinions, they may vi practices: Senos thet oe cael pal 
> ere a necessary part of religious worship, ‘ ey 
Se recuse under which he lived could not interfere to prevent a sacrifice 


To permit this would be to make the professed doctrines of meee Nel nes 

law of the land, and in effect permit every citizen to become a law unto 

ment could exist only in name under such circumstances. : ; eee 
But when State action impinges upon religious freedom, it must Pe “ e 

to be necessary for the protection of the community against some 

present danger’® 


(c) Freedom of propagation of religious views——The freedom oe hae ae 
exercise of one’s religious belief includes the freedom to prope ARE 
W such propagation does not transgress the limits imposed by the rae ee 
preservation of public order, safety and morals, the State ne : 1 pe 
the right to preach religious views, by imposing a tax or otherwise. egu at ee 
religious propaganda on the streets or in public meetings thus comes uni Age 
ordinary law relating to public meetings, etc., and no discrimination 1s donee 
the case of religious purposes. Neither a State nor a municipality can comp y 
ban the distribution of religious literature on the street or public places a to 
subject it to a permit or payment of a licence tax.’ The right is not availa’ - - 
respect of private property without the assent of the owner,’ but it extends to 
public places even though they may be privately owned.? 


Australia.—S. 116 of the Australian Constitution Act says— 


“The Commonwealth shall not make any law for establishing religion, or for ison 
any religious observance, or for prohibiting the free exercise of any religion, and no reli- 


gious test shall be required as a qualification for any office or public trust under the Common- 
wealth.” 


Eire.—Art. 44 (2) of the Constitution of 1937, says— 


“1, Freedom of conscience and the free profession and practice of religion are, sub- 
ject to public order and morality, guaranteed to every citizen. 


2. The State guarantees not to endow any religion. 


3. The State shall not impose any disabilities or make any discrimination on the: 
ground of religious profession, belief or status.” 


U.S.S.R—Art, 124 of the Soviet Constitution, 1936, says— 


“Freedom of religious worship and freedom of anti-religious propaganda is recognized: 
for all citizens.” 


Fourth French Republic—Cl. (10) of the Declaration of Rights of 1789, 


‘which is adopted by the Preamble of the Constitution of 1946, says— 


“No one ought to be disturbed on account of his opinions, even religions, provided 
their manifestation does not derange the public order established by law.” 


Japan.—Art. XX of the Constitution of 1946, says— 


“Freedom of religion is guaranteed to all. 


¢ No person shall be compelled to 
e part in any religious act, celebration, rite or practice” 


Ceylon.—S. 29 (2) of the Ceylon (Constitution) Order in Council, 1946, 
provides-—— 


“No such law (ie., 
exercise of any religion; o: 
abilities or restrictions to 


law made by Parliament) shall (a) prohibit or restrict the free 
r (b) make persons of any community or religion liable to dis- 
which persons of other communities or religions are not made 


ee 


oa fk Regnolds v. United States, (1878) (83 Lovell v. Griffin, 303 U.S. 444. 


: (6) Martin v. Struthers, (1943) 319 U.S. 
v® Selenck v. United States, (1919) 249 141, aden 


4 Mi 7) Marsh v. Alabama, (1945) 326 U.S.. 
v® Hardock v., Pennsylvania, (1943) 319 sok ) Marsh v. Alabama, (1945) 326 U 


C—8 
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‘liable; of (c) confer on persons of any i igi ivi 

arable; any community or religion any privilege or advan 

which is not conferred on persons of other communities or religions. . . .” ae 
Burma,—Art. 20 of the Burmese Constitution, 1948, provides— 


Pe “All persons are equally entitled to freedom of conscience and the right freely to pro- 
fess and practise religion subject to public order, morality or health and to the other pro- 
visions of this Chapter. ‘ 

Explanation 1.—The above right shall not include any economic, financial, political 
er other secular activities that may be associated with religious practice. 


Explanation 2.—The freedom guaranteed in this ‘section shall not debar the State 
from enacting laws for the purpose of social welfare and reform.” 


On the other hand, Cls. (3) and (4) of Art. 21 say— @o 


“(3) The State shall not impose any disabilities or make any discrimination on the 
ground of religious faith or belief. (4) The abuse of religion for political purposes is 
forbidden; and any act which is intended or is likely to promote feelings of: hatred, enmity 
or discord between racial or religious communities or sects is contrary to this Constitution 
and may be made punishable by law.” 


INDIA 
Crause (1): 


Object of Cl. (1).—The wording of this clause has been largely taken 
from the judicial interpretation of freedom of religion in the United States, as 
explained above. The meaning of the words freedom of ‘conscience’, ‘profes- 
sion’, ‘practice’ and ‘propagation’ of religion will be clear from the American 
cases discussed above. The above freedoms are subject to a twofold restriction 
—(a) Public order, morality and health. (b) Restrictions imposed under Cl. 
(2). 

“Freedom ‘of conscience”.—The freedom of conscience of the indivi ‘ 
lows from the ideal of the secular State envisaged by the framers of the Indian 
Constitution. A secular State is based on the idea that the State, as a politic! 
association, is concerned with the social relations between man and eo 
not with the relation between man and God which is a matter for the individ 
conscience. A secular State therefore means a State which has no religion 0 
its own and which refrains from discrimination on grounds of religion. | » 
particular religion would receive any special patronage from such a State,’ 0 
could anybody be compelled to accept or abandon any creed or belief. 

In this respect, the Constitution of India is more secular than the Col 
tutions of Eire and Burma and perhaps even that of the U.S.A. Thus, 
44 (1) 2 of the Constitution of Eire says— 


: 2. : < Li 
\¢ special position of the Holy Catholic Apostolic | 
by the great majority of the citiz 


dual fol- 


nsti- 
Art. 


oman 

“The State reccgnises tl ic eer ny 
Church as the guardian of the faith professed t 
Similarly, Art. 21 (1) of the Constitution of Burma declares— 


i i y the 
“The State recognizes the special position of Buddhisnr as the faith professed by 


great majority of the citizens of the Union.” 
Similarly in interpreting the prohibition against ‘est: 
in the First Amendment to the Constitution of the Uni 


serves— 

«By establishment of religion is meant the setting up or T 
or at least the conferring upon one Church of special favours an 
nied to others.® It was never intended by the Constitution that the 


tablishment of religion’ 
ted States, Cooley ob- 


e Church, 
h are de- 
ould be 


ecognition of a Stat 
d advantages whic! 
government s! 


rch of England is a0 


is in 
Though there her 


England, where the Chu 
‘established’ Church. 


(8) Cf. Murdock v. Pennsylvania, (1943) 
England freedom of worship as in 


-319 U.S. 105. as - . 
(9) This is the condition prevailing in 
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prohibited from recognizing religion, or that religious worship should never be provided for 


jn cases where a proper recognition of Divine Providence in the working of Raveripens 
might seem to require it, and where it might be done without drawing any invidious dis- 
Snations between different religious beliefs, organizations, or sects. The Christian religion 


‘was always recognized in the administration of the common law; and 50. far as that Jaw 
continues to be the law of the land, the fundamental principles of that religion must continue 
to be recognized in the same cases and to the same extent as formerly. 


‘To profess and practise’—Freedom of conscience would be meaningless 
unless it were supplemented by the freedom of unhampered expression of spiri- 
tual conviction in word and action. Matters of conscience come in contact with 
the State only when they become articulate. While freedom of ‘profession 
means the right of the believer to state his creed in public, freedom of practice 
‘means his right to give its expression in forms of private and public worship. 
Both imply a right to active intervention in the public sphere. Hence, these 
freedoms are guaranteed by our Constitution ‘subject to public order and mora- 
lity’, as by the Constitution of Eire? None would be allowed to disturb the pub- 
Jic peace or to offend against public decency in the name of religious liberty. 


‘To propagate’ —As has been held in the United: States (p. 136, ante), the 
‘Constitution of India acknowledges that the. freedom to act in the exercise of 
‘one’s religious belief includes the freedom to propagate that belief, without let 
or hindrance from any other individual or the State, except that it must not 
transgress the limits imposed by the State for the preservation of public order, 
safety and morals. As Pandit Lakshmikanta Maitra observed, the very foun- 
dation of society in India being religion, India would lose all her spiritual valucs- 
and heritage unless the right to practise and propagate religion was not recogni- 
sed as a fundamental right. The right to propagate is not given to any parti- 
cular religion or community alone. It is given to all, subject to the right and 
duty of the State to see that these rights are not exercised in a manner that would 
upset the order, morality and health of the country. ‘Propagation’, again, does 
not mean ‘conversion’ but tha conveyance of one’s own beliefs to another by ex- 
position or persuasion, without any element of coercion. It may be noted that. 
the right to hold religious discourses, associations and propaganda, would also 
follow from the freedoms guaranteed in Art. 19 (1) (a) and (c). 


‘Subject to public order, morality, health’—As has been held in the United 
States (p. 135, ante), freedom of religious belief and to act in the exercise of 
such belief cannot override the interests of the peace, order or morals of the 
society, and to that extent, the freedom of religion is subject to the control of 





countries, there are still some political disabi- of Scotland v.  Overtoun, (1904) A. 


ities attached to Roman Catholics and other 
non-conformists. Thus, Roman Catholics and 
those who marry Roman Catholics are ex- 
cluded from the Throne (Act of Settlement, 
1701) . But, above all, the Church of Eng- 
land (i.e., the Protestant Church) has been, 
by the Acts of Supremacy and Uniformity, 
‘by law established”, i.e., built into the fabric 
of the English Constitution. “The Process of 
establishment means that the State has accept- 
ed the (Protestant) Church as a religious 

dy In its opinion truly teaching the Christian 
faith and given to it a certain legal position 
and to its decrees. . . . certain legal sanc- 
tions (Marshall vy. Graham, (1907) 2 K.B. 
112 (126). Its entire organisation is sanc- 
tioned by law which establishes it and recog- 
nises its property and other rights to the 
exclusion of any other system (Free Church 


C. 515 (726). It has deliberative and judicial 
powers and its Acts and decrees are given 
legal sanction. The members of the Church 
have special privileges such as relating to 
marriage. Again, a clergyman, belonging 
to the established Church cannot be called 
upon to serve in any temporal office, in war 
or on a jury (see Keith, Constitutional Law, 
Part VII, Ch. I; Chalmers & Hood Phillips ; 
Wade & Phillips) . : 


ee Cooley, Constitutional Law, pp. 259- 


(11) Cf. Kohn’s Constitution of the 
Trish Free State, 1932, p. 164. 

(12) Constituent Assembly Debates, Vol. 
VII, p. 832. 

(13) Cf. Constituent Assembly Debates, 
Vol. VII, pp. 833, 837. 
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the State. “Whilst legislation for the establishment of a religion is forbidden 
and its free exercise permitted, it does not follow that everything which may 
be so called can be tolerated.* Crime is not the less odious because sanctioned: 
by what any particular sect may designate as religion.”** 


Thus, freedom of religion would not allow a man to commit human sacri- 
fice, even though human sacrifice is sanctioned by some religious creeds (¢.g., 
some of the Tantras). 

“The term ‘religion’ has reference to one’s views of his relations to his Creator, and to 
the obligations they impose of reverence for his being and character, and of obedience to his 
will. It is often confounded with culfis or form of worship of a particular sect, but is- 
distinguishable from the latter. The First Amendment of the Constitution, in declaring 
that Congress shall make no law respecting the establishment of religion, or forbidding the 
free exercise thereof, was intended to allow everyone under the jurisdiction of the United 
States to entertain such notions respecting his relations to his Maker and the duties they 
impose as may be approved by his judgment and conscience, and to exhibit his sentiments 
in such form of worship as he may think proper, not injurious to the equal rights of others, 
and to prohibit legislation for the support of any religious tenets, or the modes of worship: 
of any sect. . . . It was never intended or supposed that the Amendment could be 


invoked as a protection against legislation for the punishment of acts inimical to the peace, 
good order and morals of society. . . However free the exercise of religion may be, 
it must be subordinate to the criminal laws of the country, passed with reference to actions 
regarded by general consent as properly the subjects of punitive legislation.”™ 

[As to the meaning of ‘public order and morality’, see under Art. 19, ante 


and Entry 1 of List II, Sch. VIL.] 


Existing Law—Sec. 34 of the Police Act (V of 1861), prohibits the 
slaughter of cattle or indecent exposure of one’s person on any road, thorough- 
fare or other public place. These acts cannot be justified on the plea of practice 
of religious rites. 


‘Other provisions of this Part _—Thus, in the exercise of the freedom of reli- 
gious practice, a person would not be allowed to commit an act which is punisli- 
able as ‘untouchability’ under Art. 17 or to take part in a traffic in human beings 

" [Art. 23 (1)], ¢.g., in the system of devadasis.° Nor can a citizen avoid ‘service 
for public purposes’ on ground of religion [Art. 23 (2)].” 

Similarly, freedom of religion would not extend to political doctrines as 
sociated with particular creeds, which cannot be said to be essence of religion. 
Thus, a man cannot be allowed, in the exercise of his freedom of religious prac- 
tice and profession, to carry on an anti-war propaganda, subversive to ne 
effective prosecution of war when the nation is engaged in a War 785 nor vee 
it, as already stated, enable a man to avoid compulsory military training or 
purposes of defence [see under Art. 23 (2), ante]. 


Ciause (2): , 


Scope of Cl. (2)—The freedoms guaranteed by 
exceptions provided by sub-cls. (a) and (b) of Cl. (2). 6 
eis ; , f excep- 

Sub-Cl. (a): Secular activities—Sub-cl. (a) is particularly an excep” 
tion _ the ie ct practice. The freedom of practice would extend only 10 


Cl. (1) are subject to the 


of Denmark, Art. 11 
49 of Switzerland, Art. 


Beason, (1890) 133 U.S. 77 of the Constituti 


(14) Davies v. F : 
i 5 ». Barnette, of Esthonia, Art. : 
333; Board: of Bdwenncn * 12, Jugoslavia—that religious conviction can. 


d .S. 624 (643). ° Sena ars - -fulfil- 
ery Poids v. us 2 (1879) 98 U. not be pleaded in justification of non-fulfi 
S._ 145 { A meri 35 er ui Co y. Commonwealth,. 

. ; ; : i = elaide 2 
(16) ‘See in this connection, Madras Act (Si, “CGR, 116. (159160)- 


V of 1929. Loe S 
(17) This principle is embodied in Art. 
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those rites and observances which are of the essence of religion _and 
‘would not cover secular activities which go by the name of religion 
and are no part of true religion. Such matters, for example, are 
those that come within the scope of the expression ‘personal law’, 
eg., relating to marriage, adoption and the like, as regards which the Hindu 
‘and Mahomedan laws are founded on religious scriptures, and yet they do not 
form the essence of either religion, in the sense of ‘one’s views of his relations 
to his Creator’. Hence, matters of personal law are subject to regulation or 
restriction by the State in the larger interests of society. The legislative power 
in this respect is conferred by Entry 5 of List Il] of Sch. VII. 


Political activity—Nor can the State allow subversive activities to be carried 
.on in the name of religion and action may be taken against the anti-war activities 
of religious associations, if the safety of the State is reafly prejudiced by such 
activities." 


Sub-Cl. (b): ‘Social Reform’.—This clause provides that where there is con- 
flict between religious practice and the need of social reform, religion must yield. 
As Dr. Ambedkar explained,® the conception of religion in this country is so 
vast as to cover every aspect of life from birth to death. If the State were to 
accept this conception of religion, the country would come to a standstill in 
regard to reforms. It may be expected that no sensible State, in the name of 
social reform, would affect the very essence of any religion, The legislation 
would only touch questionable practices, dogmas and the like which stand in 
the way of the social progress of the country as a whole, eg., the system of 
devadasis. 


Opening Hindu religious institutions—The latter part of Sub-Cl. (b) 
‘empowers the State to override religious injunctions prohibiting certain classes 
from entering into temples or other religious institutions. The obvious object 
is to remove a potent cause of disunion and inequality. It is confined to 
“public’ institutions, #.e., those institutions which have ‘been dedicated to the 
Hindu public either by grant or uscr (see p. 62, ante). It would not extend to 
family endowments or institutions. ‘Hindu’ religious institutions include Sikh, 
Jaina and Buddhist religious institutions [Expl. 17]. 


Existing Law.—Several Provinces have enacted temple entry laws even be- 
fore commencement of the Constitution, e.g., the Bombay Harijan Temple Entry 
Act (XXXV of 1947),*° which penalties prevention or obstruction of a Harijan 
from entering into “a place by whatever designation known, which is used as of 
right by, dedicated to or for the benefit of, the Hindus in general other than 
Harijans as a place of public religious worship.”™ 


Legislative power.—The legislative power as regards religious instituti 
is conferred by Entry 28 of List IITI.. . Bvt oar 


_ _Explaration—The right of the Sikhs to carry kripans was acknowledged 
by the Nehru Committee (1928), as well as the Sarpu Committee (1945, para. 363). 


Analogous Provisions—As to prohibition of discrimination on 

- i ground of 

Ae. = Arts. 15, 16, 2 (2). While the present Article deals with the 
ms of conscience, profession, practice and propagation of religion, Arts. 

26-28 deal with three other allied freedoms relating to religion. as 


ee eee 
(1-8) Cf. Adelaide Co. v. Commonweaith (10) See also C. P 

.v. 7 . P. and B Templ 

(1943) 67 C.L.R. 116 (160) Entry Authorization Act, 1947; Modes Tem. 


wie ar Assembly Debates Vol. ple Entry Authorisation Act (V of 1947). 
+P. 781, (1) Current Statutes, (1947) Bom. 108. 
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2G. Subject to public order, morality and health, every reli- 
_Freedom to manage reli- gious denomination or any section thereof 
gious affairs. shall have the right— 


(a) to establish and maintain institutions for religious and 
charitable purposes ; 
(5) to manage its own affairs in matters of religion ; 


5 (¢) to own and acquire moveable and immoveable property ; 
an 


(d) to administer such property in accordance with law. 


i ' OTHER CONSTITUTIONS 
Eire —Art. 44 (2) 5-6 of the Constitution of 1937 provide— 


“Every religious denomination shall have the right to manage its own affairs, own, 
acquire and administer property, moveabie and immoveable, and maintain institutions for 
religious or charitable purposes. 


The property of any religious denomination or any educational institution shall not 
be diverted save for necessary works of public utility and on payment of compensation.” 


Ceylon.—Sec. 29 (2) (d) of the Ceylon Constitution Order in Council, 1946, 
lays down— 


“No such law shall (d) alter the constitution of any religious body except with the 
consent of the governing authority of that ody: Provided that, in any case where a religious 
body is incorporated by law, no such alteration shall be made except at the request of the 
governing authority of that body.” 


INDIA 


Scope of Art. 26: Freedom to manage religious affairs and institutions.— 
This article guarantees to every religious denomination or section, the right to 
maintain religious and charitable institutions of its own, including the right to 
own, acquire and administer property for such purposes. It is to be noted that 
(a) the above right is subject to the limitations of public order, morality and 
health; (b) that a corresponding right to maintain educational institutions of 
its own is guaranteed to every religious denomination or section by Art. 30 (1). 


27. No person shall be compelled to pay any taxes, the proceeds: 

of which are specifically appropriated in 

Freedom as to payment payment of expenses for the promotion oF 
of taxes for promotion of Ty aintenance of any particular religion or 


any particular religion. a ; i 
religious denomination. 
\ 


OTHER CONSTITUTIONS, 


U.S.A.—The First Amendment (1791) enjoins that Congress shall make 
‘no law respecting establishment of religion’—By reason of this prohibition, 
Congress cannot make appropriations in aid of religious bodies, including edu- 
cational institutions under the management of and engaged in disseminating the 
religious doctrines of any particular sect. But, the mere fact that a hospit 
is managed by Roman Catholics is no bar to its :incorporation by Congress OF 
provision of moncy for its management for such provision would not be a 
‘law respecting establishment of religion’, provided the institution is carried on: 
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in accordance with the Constitution.*? Nor does the above prohibition debar 
the State from exempting religious bodies from taxation, if the basis of the 
exemption is public welfare and not the religious character of the institutions 
concerned’? 


Switzerland —Art. 40 of the Swiss Constitution, 1874, provides— 


“No person may be compelled to pay taxes the pr: ceeds of which are specifically appro- 
priated in payment of the purcly religious expenses of any religious community of which he 
ts not a member.” 


Japan.—Art. 22 of the Constitution of 1946 says— 


« ~ . >. . No religious organization shall receive any privileges from the State, 
nor exercise atiy political euthority. 2. .” 


INDIA 


Object of Art. 27: Freedom from payment of taxes for the promotion of 
any particular religion —This article secures that the public funds raised by taxes 
shall not be utilized for the benefit of any particular religion or religious denomi- 
nation. Thus, a local authority, which raises taxes from persons of all com- 
munities residing within its jurisdiction, would not be entitled to aid or main- 
tain an educational institution which decides to give instruction relating to any 
particular religion, even though the majority of students recciving education 
from that institution belong to that religion. In the present article our Consti- 
tution embodies the principle which has been arrived at in the U.S.A. by judicial 
decision, viz., that “no tax in any amount, large or small, can be levied to sup- 
port any religious activities or institutions, whatever they may be called, or’ 
whatever form they adopt to teach or practise religion. Neither a State nor 
the Federal Government can, openly or secretly, participate in the affairs of any 
religious organizations or groups and vice versa.”*14 


It is to be noted that what the present article of our Constitution prohibits is 
taxation for the promotion of any particular religion. It would not bar any 
provision by which religious institutions are benefitted along with secular ones, 


peas any discrimination,*"* or by which all religious institutions are benefitted 
ike. 


ankteedom ae attend 28. (1) No religious instruction shall be 
tion or religious worship Provided in any educational institution wholly 
pe ag educational in- maintained out of State funds. 

' (2) Nothing in clause (1) shall appl i 
ae: thin ¢ y to an educational 
Institution which is administered by the State but has been established 
under any endowment or trust which requires that religious instruction 
shall be imparted in such institution. 


(3) No person attending any educational instituti i 

by the State or receiving aid out of State funds are eee 
take part in any religious instruction that may be imparted in i 
imstitution or to attend any religious worship that may be cond: ted 
mM such institution or in any prernises attac : Teenie 


hed thereto 
s L ) , unless such 
person or, if such person is a minor, his guardian has given hj 

: > > g 1 gi o his consent 


(12) Bradfield v. Roberts, (1889) 1 
$1201. (1889) 175 U. ( 86) Oe ie Board of Education, 
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Oruer Constirutions 
U.S.S.R.—Art. 124 of the Soviet Constitution, 1936, says— 


“In order to ensure to citizens freedom of conscience, the church in the U.S.S.R. is 
separated from the State, and the school from the church.” 


Eire.—Art. 44 (2) 4 of the Constitution of 1937, provides— 


“Legislation providing State aid for schools shall not . . . be such as to affect 
prejudicially the right of any child to attend a school receiving public money without attending 
religious instruction in that school.’ 

Japan.—Art. XX of the Japanese Constitution, 1946, says— 

“....The State and its organs shall refrain from religious education or any otier 
‘religious activity.” 

Burma.—tThe Constitution of Burma, 1948, does not debar the State from 
imparting religious education but prohibits the abuse of religion for political 
purposes, [S. 21 (4)] and guarantees that no religious instruction shall be 
‘compulsorily imposed’ on any minority [S. 22]. 


INIA. 


Scope of Art. 28: Religious instruction in educational institutions —This 
article is confined to educational institutions maintained, aided, or recognised by the 
State. It does not relate to institutions other than these, which have no connection 
with the State. 


Cl. (1) relates to institutions wholly maintained by State funds. Cl. (2) 
relates to educational institutions which are simply administered by the State under 
some endowment or trust. Cl. (3) refers to institutions receiving aid out of State 
funds, and institutions which are simply recognised by the State. 


No institution, maintained by State funds exclusively, shall impart religious 
instruction of any kind. But institutions which are maintained partly by public 
funds or are recognised by the State shall be free to impart religious ne 
provided they do not compel members of other communities to follow or atten 
such courses without their consent. 


The attitude of the Constitution towards religion as expressed by this article, 
is a compromise between two opposite considerations: (a) On the one hand, ie 
has been much exploitation of society in the name of religion, and the co a 
between the exclusive dogmas of the different religions and different oe 
within the same réfigion has been detrimental to the society. Again, sire 
the multiplicity of religions, it is not possible for the State itself to impart re! pie 
instruction, even if it minded to do so. (b) On the other hand, religion fo : 
the basis of the entire morality and culture of the society im India, and in eae 
form or other religious instruction is necessary, so that the State, though a sec 
State, cannot ban religious instruction altogether. al 

The Constitution, therefore, strikes a via media, It totally bans a 
instruction in State-owned educational institutions, but does not ban it in © : 
denominational institutions. But even as regards those other ne 20 (2): 
seeks to prevent the fostering of religious dogmas, by Art. 28 (3) and . i - 

On the other hand, in institutions which are not maintained either ee 
in part by the State but are merely administered by the State as a SE acon: 
trust or endowment created for the purpose of imparting’ religious 1 aor 
there cannot reasonably be any bar to the provision for religious instruction, 
the State does not thereby lose its secularity or impartiality. ; . see 

Cl. (1): ‘Religious instruciicx:’—What this clause bans is - Aa does 
religious instruction in institutie::; wholly maintained, by the State funds. 
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not ban moral instruction which is an essential part of training in citizenship, 
maintenance of law and order in the State, and growth of social cohesion. In 
fact, the provision for primary education being a duty of the State [Art. 45], it 
is all the more essential that the State will impart moral education to the future 
citizens, in their formative years. At the same time, the task of differentiating 
morality from religion will not be an easy onc, in a country where almost every 
part of a man’s life is inextricable blended with religion, according to the 
scriptures, - 


‘Wholly —In order to bring an institution within the scope of Cl. (1), it 
must be wholly maintained out of State funds. If it is not wholly maintained 
out of State funds, it would come under Cl, (3) relating to aided institutions. 
‘State’ in this context obviously comprises all the authorities mentioned in Art. 12. 


Cl. (2) engrafts the only exception to the absolute prohibition of religious 
education contained in Cl. (1). But this is not really an exception to that clause. 
For, Cl. (1) makes that prohibition as regards institutions maintained “out of 
State funds’, The Proviso refers to institutions which are not maintained out 
of State funds, but are only administered by the State as trustees, e.g., the Benares 
Hindu University. 


Thus, if a donor of a religious endowment or trust provides that religious 
instruction shall be given in an institution created«by or under the endowment, 
the State, if it happens to be the trustee of such management, would not be 
debarred from carrying out the terms of the endowment or the trust. Otherwise, 
it would not have been possible for the State ever to take up the management of 
such a trust, without committing breach of trust. 


Object of Cl. (3).—This clause enables any community or religious denomi- 
nation, who wanted to give religious education to their children, to establish 
educational institutions for that purpose, and also to seck aid from the State, 
provided that they should not be in a position to force these instructions on any 
other community. The State is free to offer the aid or not; but a condition 
necessary for the State aid is that the religious instruction given in such institution 
shall not be compulsory upon the children belonging to other communities (who 
may be receiving general education in such institution), unless and until the 
consent of the pupil (if adult) or of his guardian is obtained. 


Cultural and Educational Rights 


29. (1) Any section of the citizens residing in the territory 


Giada a rakacg ‘ed India or any part thereof having a distinct 
of minorite, anguage, script or culture of its own shall 
have the right to conserve the same. 
(2) No citizen shall be denied admission int i 
ie Citiz © any educ 
institution maintained by the State or r yore 


th eceiving aid out of Stat 
ds ba ovum only of religion, race, caste, langage or any of shen. 
—1 
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OtHER CoNSTITUTIONS 
Burma.—Art. 22 of the Burmese Constitution, 1948, provides— 


“No minority, religious, racial or linguistic, shall be discriminated against in regard to 
admission into State educational institutions.” 


INDIA 


Object of Cl. (1).—The object of this clause is to give cultural protection not 
only to the ‘technical minorities’ or religious communities in the minority, but 
also to linguistic minorities. The clause makes it clear that if there is a cultural 
minority, which wanted to preserve its own language and culture, the State would 
not by law impose upon it any other culture which might be local or otherwise. 

Object of Cl. (2).—This clause is a counterpart of the equality clauses of 
Art. 15. There should be no discrimination against any citizen on the ground of 
religion, etc., in the matter of admission into any educational institution main- 
tained or aided by the State. 


‘Only of religion, race, caste, language’.—These words show that the educa- 
tional institutions coming within this clause are not debarred from imposing bene- 
ficial conditions or limitations, such as previous training, age, physical fitness, 
vaccination, dissociation from injurious associations and the like.® 


30. (1) All minorities, whether based oe 

Right of minorities to religion or language, shall have the right 
blis dd admini : 2! : ve" 
eines tonal “institutions, «to. establish and administer educational insti- 


tutions of their choice. 

(2) The State shall not, in granting aid to educational ef 
tutions, discriminate against any educational _ institution a e 
poane that it is under the management of a minority, whether 

ased on religion or language. 


OTHER CONSTITUTIONS 
Eire—Art. 42 (3) of the Constitution of 1937 says— 


. . . . . . d lawful prefe- 
“The State shall not oblige parents in violation of their conscience and | 
rence to send their children to schools established by the State or to any. particular type © 
school designated by the State”. 
Art. 44 (2) 4, again provides— ie 
“Legislation providing State aid for schools shall not discriminate betw 
under the management of different religious denominations. 


een schools 


INDIA 


Object of Cl. (1).—This Clause is a counterpart of the rights ak 
Art. 26. While Art. 26-guarantees to a minority the right to sare setablish its 
and charitable institutions, the present clause guarantees the eT ery aE 
own educational institutions. Again, the present Clause is oO Ne actaiste 
29 (1). While Art. 29 (1) gives the minority or any other ee ' Dalene in- 
its language or script, the present Clause rs fee aon’. 
stitutions, and thus tries to solve the problem of lingu seat cic denomi- 


The present Clause also involves a corresponding right to pes on making 


See Pe 46 
national institutions to the exclusion of State institutions. — 
(16) Cf. alae. v. Society of , 


ope. Cooley, Constitutional Law, (1928) 268 U.S. 510, 
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i 1 that such 
imary education compulsory (Art. 45), the State cannot compel the 
Pincation must take place only in the schools owned, aided or recognised by 
the State. 

Object of Cl. (2).—This is another prohibition against discrimination by 
the State. In granting aid to educational institutions, the State shall not ‘discri- 
minate against institutions managed by any minority,—religious or linguistic. So, 
minority institution will be entitled to State aid in the same way as other 
institutions. 


Right to Property 


Compulsory acquisition of 31. (1) No person shall be deprived of 
i his property save by authority of law. 


(2) No property, movable or immovable, including any 
interest in, or in any company owning, any commercial or industrial 
undertaking, shall be taken possession of or acquired for public pur- 
poses under any law authorising the taking of such possession or such 
acquisition, unless the law provides for compensation for the property 
taken possession of or acquired and either fixes the amount of the 
compensation, or specifies the principleson which, and the manner 
in which, the compensation is to be determined and given. 


(3) No such law as is referred to in clause (2) made by the 
Legislature of a State shall have effect unless such law, having been 


reserved for the consideration of the President, has received his 
assent. 


(4) If any Bill pending at the commencement of this Consti- 
tution in the Legislature of a State has, after it has been passed by 
such Legislature, been reserved for the consideration of the President 
and has received his assent, then, notwithstanding anything in this 
Constitution, the law so assented to shall not be called in question 


in any court on the ground that it contravenes the provisions of 
clause (2). 


(5) Nothing in clause (2) shall affect— ~ 


(2) the provisions of any existing law other than a law to which 
the provisions of clause (6) apply, or 


are (6) the provisi®ns of any law which the State may hereafter 
e— 


i (i) for the purpose of imposing or levying any tax or penalty, 


‘ (ii) for the promotion of public health i 
didigas'o HE ov tee public health or the prevention of 


_, (iii) in pursuance of any agreement entered into bet! 

os cage of the Desminon of India or the Goviridien (ei 
no the Government of any other country, or otherw; i 

to property declared by law to be ema eo cea 
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(6) Any law of the State enacted not more than eighteen 
months before the commencement of this Constitution may within 
three months from such commencement be submitted to the President 
for his certification ; and thereupon, if the President by public 
notification so certifies, it shall not be called in question in any Court 
on the ground that it contravenes the provisions of clause (2) of this 
article or has contravened the provisions of sub-section (2) of section 
299 of the Government of India Act, 1935. 


Crause (1) 
OTHER CONSTITUTIONS” 


U.S.A.—The Fifth Amendment (1791) says— 

“Nor shall any person be deprived of . . . property, without due process of law.” 

Sec. 1 of the 14th Amendment (1868) imposes a similar prohibition upon 
the State. 


This provision is founded on the theory of individualism and private pro- 
perty and means that what a man acquires as his property, by inheritance, pet- 
sonal effort or other lawful means, shall not be taken away from him arbitrarily 
(the meaning of ‘due process’ has been explained at p. 112, ante). We 
have already seen (p. 98) how the use of private property may be controlled by the 
State under its taxing and police powers, in the interests of public welfare. The 
present clauses (5th and 14th Amendments) provide how a person may be de- 
prived of his property. Shortly speaking, private property may be taken by 
the State only in the exercise of its powers of taxation, eminent domain, penalty 
by way of fines, and under the law of escheat. 


A person is deprived of his property when its value 
part." So, this may be done by some act done 
property in question, ¢.g., by flooding the land by placing a dam 
course or by cutting off access to his property by occupying the 
of it,° or by a second grant after the grant of an exclusive pri 
can be no ‘deprivation’ when the law does not recognise any right of property 
in the thing in question, e.g., an individual has no vested right of property n ee 
rule of law and hence, any change in any rule of law, so long as it does me 
disturb ‘property rights’ which are recognise 


property.” 
England.—In Entick v. Carrington,” Lord Camden observed— 


invasi i i so minute, 
“By the laws of England, every invasion of private property, be it ever fe 
is a trespass. No man can set his foot upon my. ground without my, Lees ee 
the fact, he is bound to show by way of justification, that som positive /aw has 
or excused him.” 
t has 


: . . bjec 
Apart from the right against trespass upon his property, every su 
a right against unlawful deprivation of his property in his Bn ane oe 
English law, in short, recognizes private property and it can Pei wet 
state only (a) by consent of the owner, or (b) under authority 0 
which represents the consent of the nation.?* 
bc rs , 
(17) See also Art. 153 o Weimar of Central Bridge v. Lowell, 4 Gray 
; Art. 109 of Czechoslovakia; eg ‘Ss. 
Re ie Jucostavies a Danzig; “ee Munn vy. Illinois, (1876) 94 +U 
Arts. 9-10 of U.S.S.R., Constitutions. ‘i 1067 
Green Bay Co., (1871) (22) (1765) 19 St. Tr. 100/. 
wae (3) Stephen’s Commentaries, Vol. h 


(19) Lackland y. R.R. Co, 31 Mo. 180. p. 548. 


ig taken in whole or iD 
at a distance from the 
across a water- 
e street in front 
vilege.2° There 


d by law, is not a deprivation 


et a a a oe co 
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Parliament interferes with private property in the public interest— 

(a) By way of taxation for raising the revenue for the State. 

(b) By way of acquisition of land and other property for Burpee of 
industry, development, etc., in time of peace; and for defence in time of war. 
This is technically called the power of ‘eminent domain’. 

Parliament’s interference with private rights is, however, sttbject to two 
safeguards in favour of the subject: 

(i) The Courts would not infer that Parliament intended to take away 
private property, unless such intention was expressed by Parliament by plain 
words, or it follows from the statute by necessary implication.” 


(ii) There is a further presumption that Parliament would not interfere 
with private property without pavment of compensation for the loss.”* [ This 
second principle is embodied in Cl. (2) of our Art. 31]. “An intention to take 
awav the property of a subject without giving him a legal right to compensa- 
tion for the loss of it is not to be imputed to the Legislature untess that inten- 
tion is expressed in unequivocal teris5 Again. any legislation which enables 
the Executive to take property without compensation must be strictly construed 
and all conditions laid down by the statute must he strictly complied with in 
order to give validity to the order.1~ 


It is to be noted that during the World Wars, statutes authorising acquisi- 
tion or requisition of property far defence purposes provided for payment of com- 
pensation and it was held that the Crown’s prerogative to take possession of pro- 
perty, for the defence of the realm, without compensation, was to that extent, 
superseded by the legislation.” 


Fire—Art. 43 of the Constitution of 1937 provides: 


“(1) 1° The State acknowledges that man, in virtue of his rational being, has the 
natural right, antecedent to positive law, to the private ownershin of external goods. 2° 
The State accordingly guarantees ta pass no law attempting to abolish the right of private 
ownership or the general right to transfer, bequeath and inherit property. 

(2) 1° The State recognises, however. that the exercise of the rights mentioned in 
the foregoing Provisions of this article ought, in civil society, to be regutated by the Principles 
of social justice. 2° The State, accordingly, may as occasion requires delimit by law the 


exercise of the said rights with a view to reconciling their exercise with the exigencies 
of the common good.” ; 


Fourth French Rebwhlic—The Preamble of the Constitution of the Fourth 
French Republic (1946) affirms and adopts the Declaration.of Rights of 1789. 
Cl. (17) of that Declaration is— 

“Pronerty heine a sacred antl inviolable right, an bi i i 
legally established public necessity demands it, and on coco ok Tarot gest ee 

Jaban.—Art. 29 of the Japanese Constitution. 1946, says— 


. ‘The right to own pro is inviolabl yori ’ 
taiontuamie Si eo ae pad Bee inviota le, but property rights shall he defined by flaw, 


Art. 30 says— 
"The people are liable to taxation as fixed by law.” 


(24) Inglewood Pulp Co. vy. New Bruns- 
so Commission, A.I.R. 1928 PC. 287 (503) RE 


(25) Central Control Board v. Cannon r® ona SBME St Rees OSS) 2 


Brewery, (1919) A.C, 744 (752), Stephen’ 
Commentaries, 1938, Vol. 1, bb; Colonie} (180) “A co etig”” De Keyserts Royat Hotel, 
ugar Refining Co. v. Melbourne Commrs, ee a 


eet Commissioner v. Logan, 
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Burma.—Cs. (1-3) of Art. 23 of the Constitution of 1948 says— 


; “(1) Subject to the provisions of this section, the State guarantees the right of 
Private initiative in economic sphere. (2) No person shall be permitted to use the right 
of private property to the detriment of the general public. (3) Private monopolist organiz- 
ations, such as cartels, syndicates and trusts formed for the purpose of dictating prices or 
for monopolizing the market or otherwise calculated to injure the interests of the national 
economy, are forbidden.” 

Government of India Act, 1935.—Cl. (1) of Sec. 299 of that Act was 
exactly the same as Cl. (1) of Art. 31 of our Constitution. 


INDIA 


Source of Cl. (1).—This clause reproduces Sec. 299 (1) of the Govern- 
ment of India Act, 1935. 


_ Scope of Cl. (1): No expropriation except under law—The protection 
oftered by this clause is not confined to citizens but extends to any property situate 
in India, whether held by a citizen or an alien. 


The effects of Cls. (1) and (2) are that any deprivation of a man’s pro- 
perty, not sanctioned by law, constitutes a wrong, for which an action will 
lie in tort, ‘nter alia. No action in any form will lie for any deprivation which 
is authorised by law. But when the law professes to take property ‘for public 
purposes’, there is a right to compensation, whatever be its amount. A law 
which comes within the scope of Cl. (2) but does not-provide for payment of 
consideration, would be void. 


Apart from Cl. (2), there is no constitutional right to compensation. 
the Courts may apply the English rules of interpretation, subject, of course, 
Cl. (5) of the present Article. 


‘Property’—See under Art. 19 (1) (f), ante. Being used generically, the 
word includes all kinds of property,? and all that a person may have dominion 
over and every possible interest over it.* 

‘Deprived. —See p. 147, ante. Obviously, it excludes taking by consent of 
or by agreement with the owner.** 

‘Save by authority of law’—This expression indicates that the | 
Constitution follows the English law on the point, rather than the American 
process’. 

r the English system, the Legislature is co i 
eater oa nok anv snerherescs of the Courts in that action. las 
only restriction imposed by judicial interpretation is that the statute taking < 
vested rights must say so either expressly or by necessary implication. 


Under the American Constitution, on the other hand, vested rights ie 
be taken away by the Legislature except under due process and wee a ae 
Courts to say in each case whether the action of the Legislature has be at 
“As an exercise of the right of the owners is a severe weet oe 
governmental convenience displacing private ownership, the rule is lowed: 
the legislation which permits it must be strictly construed. and i S ea 
and that ever precedent, form or ceremony which by law is made a 


‘ati rei the right of the 
a completed appropriation must be had or observed Sette erioratedt? 


government will be perfected, and the right of the citizen 


i . St. Thomas’ 1948) 75 C.L.R. 495. 
ho) Corbaraticn of er icy. a : (5) Cf. Bailey vy. Anderson, (1945) 326 


(4) Jones v. Skinner, (1835) 5 L.J. Ch. Ue. ai Constitutional Lav, P- 409. 


But 
to 


Indian 
‘due 


to take away any 
mpetent The 


process’.® 


87 (90). 
(4-a) Cf. Nelungeloo v. Commonwealth, 
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‘Authority of lav’.—‘Law’ in this article obviously refers to statute law 
as is shown by Cis. (3-4). Cl. (1) thus means that private property cannot be 
taken away by mere executive orders, without legislative sanction. 


The usual’ purposes for which a State mav deprive a person of his private 
property, by law, are—(i) taxation; (ii) eminent domain, (tii) penalty ;—as 
we have already seen. But our Constitution does not prevent, the Legislature 
to take awav private property for any purpose which comes within any of the 
Entries of Sch. VII, conferring legislative power upon the Legislature concern- 
ed.” In the United States it has been held that it is unconstitutional for the 
State to take private property for private use, i.e., to divest one citizen to benefit 
another, whether campensaticn is made or not.7* But our Legislatures, like the 
English Parliament, would not be subject to any such limitation. The only limi- 
tation would be legislative competence. 


Crause (2) 
Orner Constitutions® 
U.S.A.—The Fifth Amendment to the Constitution of the U.S.A. included— 
“. . . Nor shall private pmperty he taken for public use, without just 
compensation”. . 

Property is ‘taken’ when the title to it is transferred to Government: or Go- 
vernment takes over or assumes to control its valuable uses, or when, in the 
case of land. it commits a deliberate and protracted trespass.° The infringemetit 
of any right of property is a ‘taking’ even though the owner is not actually de- 
prived of the subject-matter.” In other words to constitute ‘taking’, it is not 
necessary that the property acquired should be appropriated. Thus, where 
land was permanently inundated: by back water from a public dam, compensa- 
tion was directed under this provision”? But there is no ‘taking’ when the 
injury is merely ‘consequential’ or where the injury is due to the operation of 
natural causes." 

Though taxation also amounts to taking of private property for public 
Purposes, the taxing power is distinct from that of eminent domain. For when 
Property is taken under the latter power, Government shall make compensation; 
but no question of direct compensation arises in the case of taxation inasmuch 
as the persons taxed may be said to be compensated bv ‘the general benefits which 
they receive from the existence and operation of the Government.?* Again, pro- 
perty is not ‘taken’ simply because its value declines in consequence of the ex- 
ercise of some lawful power by government, e.g., lowering the tariff or declar- 
ing war. In such cases, there is no obligation to compensate those who suffer 
such loss. When private Property is held subject to some public right, the 
exercise of the public right would not constitute a ‘taking’.8 


Tt is not a matter for the Courts but for the Legislature exclusively, to de- 
termine whether there is sufficient public benefit to warrant the taking 3° or 


”). Cf. S. 5t (3) of the Australian (11-12) Be 
Comtitution at p. 151, post. 5 192 U.S. 217, 
-a tssourt $ 0. - Nebraska, i ituti 
Cin a ma a v. Nebraska ‘ 103) Willoughby, Constitutional Law, IJ, 
re = Ce 11, Belgium; Art. 80, (14) Knox v. Lee, 12 Wall. 457. 
ark, Constitutions. 15) U.S. vy. = 
us ue Great Falls Mfg. C 0., (1884) os U.S. % (62) aaigaes pe? ae 
S. 645. ; (16) Eastern Railroad Co. v. Boston, 18 
13 Way pels v. aes Bay Co., (1871) Am. Rep. 13. ; : P 


rib v. United States, (1904) 
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when and in what manner and to what extent the public necessities require the 
exercise of the power of eminent domain.7 But the question whether the use 
is a ‘public’ one is a justiciable one, and the determination of the Legislature is 
Not conclusive upon the Courts.?®? 


The expression ‘public use’ has been widely interpreted to include purposes 
relating to the functions of Government. Apart from use by the State or local 
authorities, there 1s a public use when the property is put directly to the use 
of the people of the community as a whole, for purposes relating to public wel- 
fare or convenience.” Thus, property is taken for public use when it is taken 
for the construction of public buildings. schools and the like; for establishing 
public parks, cemeteries, markets, etc., highways, bridges, ferries and canals 
used as highways, railways, telegraph and other means of communication; for 
irrigation of arid tracts, drainage of land; fortresses, lighthouses, piers, docks; 
preservation of places of historical value.2°?1, What is a ‘public use’ is a jus- 
ticiable question.2?__ But the rule followed by the Court is that when the Legis- 
lature has declared a purpose to be public, its judgment will be upheld by the 
Court unless it is palpably without foundation.? 


It has been held that the ascertainment of ‘just compensation’ is a judicial 
function and cannot be taken awav by statute, nor is the Executive assessment 
final.4 Tt means that the owner should be put in as good a position pecuniarily 
as he would have been if his property had not been taken.?> He is, therefore, 
entitled to the full and perfect equivalent of the property taken, damages inflicted 
by the taking as well as interest on the value where the payment of it would be 
necessary to restore the owner to his former position.’ , 


Australia.—Sec. 51 (31) of the Commonwealth of Australia Constitution 
Act, 1900, gives the Commonwealth Parliament the power of— 

“acquisition of property on just terms from any State or person for any purpose in 
respect of which Parliament has power to make laws”. 

The time, manner, occasion and necessity for the exercise of the power 
of acquisition are matters exclusively for the Legislature. The only two justi- 
ciable questions are—(i) whether the acquisition is on just terms (but not the 
measure of justice) and (ii) whether the acquisition isin respect of some a 
pose as regards which Parliament has the power to make laws.2 As to -Jus 
terms’, it has been held that the Court will not invalidate a law unless the terms 
provided by it are such that reasonable man could not regard them as just; thus, 
a low rate of interest on compensation is not unjust.? But the Legislature cal 
not, by any device, withdraw from the determination by a Court ee aL 
terms which it has provided are just.4 If the compensation is not just, the w 
Act fails, including the acquisition.? 


(24) Seaboard Air Line Co. v. U.Ss 


(17) Fairchild v. St. Paul, 46 Minn, 540. 

(18) Odinion of the Justices, (1903) 204 
Mass. 607. 

(19) Kohl v. U.S., (1875) 91.U.S. 367. 
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Eire.—Art. 44 (2) 6 of the Constitution of 1937 says— 


“The property of any religious denomination or any educational institution shall not 
be diverted save for necessary works of public utility and on payment of compensation.” 


Japan —Art. 29 of the Japanese Constitution, 1946 says— 


“Private property may be taken for public use upon just compensation therefor.” 
Burma.—Cls. (4-5) of Art. 23 of the Constitution of 1948 says-— 


“(4) Private property may be limited or expropriated if the public interest 9 requires 
but only in accordance with law which shall prescribe in which cases and to what extent 
the owner shall be compensated. 


(5) Subject to the conditions set out in the last preceding sub-section, individual 
branches or national economy or single enterprises may be nationalized or acquired by the 
State by law if the public interest so requires.” 

Government of India Act, 1935.—Cl. (2) of Sec. 299 of the Act of 1935 
was— 


“Neither the Federal nor a Provincial Legistature shall have power to make any 
Jaw authorising the compulsory acquisition for public purposes of any land, or any com- 
mercial or industrial undertaking, or any interest in, or in any company Owning, any 
commercial or industrial undertaking, unless the law provides for the payment of compen- 
sation for the property acquired and either fixes the amount of the compensation, or 
specifies the principles on which, and the manner in which, it is to be determined.” 


INDIA 


Source of Cl. (2).—This clause substantially reproduces Sec. 299 (2) of 
the Government of India Act, 1935, with the addition of stovable ‘property 
within the scope of the provision. 


Scope of Cl. (2): No acquisition without compensation—The conditions 
necessary for the application of this clause are— 


(a) The subject-matter must be ‘property’. 
(b) Property must be ‘acquired’ or ‘taken possession of’. 
(c) The acquisition or taking must be for ‘public purposes’. 


_ _. (d) The acquisition or taking must be under some law. If the property 
is acquired not under a statute, but under a contract (cf. Art. 299, post), the 
owner or possession of the property will get merely the price payable under 


the contract and no question of compensation under the present clause would 
arise. : 


The doctrine of Eminent Domain—ITt has been already stated that the 
present clause embodies the principle of what is called ‘Eminent Domain’, or 
the acquisition of land for public purposes. The justification for acquisition of 
Private property for public purposes is that the interests of the public are para- 
mount and that in some cases, private interests have to be subordinated to public 
interests and the necessities of government.*? . 


a 


may have regard ta the interests of the pub- advantage due to th i 
lic as well as those of the person dispossessed scheme for which the sopra cud 
[Johnston v. Commonwealth, (1943) 67 C.1..  rily acquired.- (Fraser v. City of  Fra- 
Be ails. ping = ve aged is en- ae (1917) A.C. 187, foll. in Minister 
‘to ts the value to him of the property for Ho ye Dy ; 
te Gtr i ars peta ey. me vy azarts, (1919) 26 C.L.R. 
_70 C.L.R. 459). “The value to be (5) Cf. Co 
ascertained is the value to the seller of the port, (1945) DOLE OY (ew 
Property in its actual condition at the time of (6) Ramchandra v. Secretary of State, 
sxpreneiation with all its existing advantages (1905) 29 Bom. 480. ‘ 
with all its possibilities, excluding any (7) Cooley, Constitutional Law, p. 408 
% . Dp. A 
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One of the characteristic features of a sovereign power is its legal right to 
deal as it thinks fit, with anything and everything within its territory. This 
includes the right to take to itself any property within its territory,—eminent 
domain being thus the proprietary aspect of sovereignty.’ From this standpoint, 
it has been held in the United States, that the State cannot contract away its right 
of eminent domain.® 


The present clause, however, imposes a limitation upon this right of the 
State to take private property for public use, viz., that it can be taken only on 
Payment of compensation to the individual, for, otherwise it would be a mere 
spoliation on the part of the State—contrary to principles of justice and liberty2° 
The Legislature of the State, again, is subject to another condition laid down 
in Cl. (3). 


‘Property’—Property in this clause includes the property not only of indi- 
viduals but also of companies, commercial or industrial undertakings—so as to 
include any undertaking by way of any trade or business, e.g., occupations 
connected with the transport of goods, the business of an hotel*?7?, 


The materials of a business as well as its goodwill is ‘property’. 


Property includes both movable and immovable property™ tangible and 
intangible property (see p. 149, ante), further, the clause would apply not only in 
the case of acquisition of the corpus of a property, but also of the taking of its 
possession for a temporary period. In other words, the pfesent clause provides 
for compensation not only for ‘acquisition’ but also for ‘requisition’ of property 
[see under Entry 42 of List TIT}. ; 

Again, ‘property’ would include interest™** or ‘rights in or over property’. 
the explanation in Sec. 299 (5) of the Government of India Act, 1935, is not 
reproduced in the Constitution, the same conclusion would follow from juristic 
interpretation, since property is nothing but a bundle of rights with respect to 
the property." 

‘Acquire’.—‘Acquisition’ implies that there must be an actual transference 
of, and it must be possible to indicate some person or body to whom is or are 
transferred, the land or rights referred to.7* To regulate the relations aha 
landlord and tenant and thereby diminish rights hitherto exercised by the landlor« : 
in connection with his land, is different from compulsory acquisition of the aT 
Similarly, where an owner of land remains in possession as before, and ani 
the land revenue payable by him is increased, there is no ‘acquisition’ of any rig! 
in or over the property.?° : : : 

‘Public purposee~-\n the interpretation of this expression, the interpretation 


i i isti ’ ined in the Land 
put upon the same expression in_ the existing law  containe 


: lation which 
Lv. U.S.. (1875) 9 U.S. 367. it has been, held that a regulation whic) 
> Poets Hospital v. Philadelphia, makes it ‘difficult, if not impossible 





i sf his wool except 

7 5 . 20 (23). wool owner to, dispose 0 Aon 
(10) ce Seri v » SGoi Dist., (1890) — under te rac TO ee ee eqaintie? 
Be See ee ee TTohn ‘Cooke v. Commomvealth, (1922) 31 


(11) Mackertich v. Gupta, (1945) 49 C. CLR. 304: McClinton v. Commonwealth, 


: ; rN. 583 : 
WN. 322 (326); also 49 C.W.N. (1948) 73 CER. enone, 


(587) . i é P (14-a) Cf. ne a 
12) Lahore Electric Supply Co. v. Pun- (1942) 66 C.L.R. 413. 5) 7 All. 
‘oh (1943) 4 Lah. 617. (15) Inder Sew ei Naubat, (1885) 7 
Definitions in S. 4 (25) of the 553 (556) (F.B.). ALL. 
een ‘Clim "Act, 1897; S. 2 (9) of the (16) Lal Singh v. C. P. and Beror 
Indian Registration Act, 1908. R. 1944 F.C. 61. United Provinces, 


Ministe State v. Dalziel, (17) Jagannath. v.) Un .C.). 
( 1944) @ ck Bot (388). Jn Auctralia, (1946) §0-C.W.N. 674 (678) (P 
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Acquisition Act (I of 1894) will be useful. In Sec. 40 (1) (b) of that Act, 
the expression used is ‘some work likely to prove useful to the public. Sec. 3 ( f); 
again, says—“public purpose includes ‘the provision of village-sites in districts in 
which the Provincial Government shall have declared by notification . . 
that it is customary for the Government to make such provision.” Sec. 4 (1) says— 
“Whenever it appears... that land is needed . _ for any — public 
purpose. . . .” This expression public purpose has been interpreted to include 
“a purpose, i.e., an object or aim, in which the general interest of the community, 
as opposed to the particular interest of individuals, is directly and vitally 
concerned.”?*1® It is not necessarv that the land when taken, should in some way 
or other be made available to the public at large. 7°”? 


Thus, acquisition of land for the manufacture of salt—a vital commodity 
for the life of the community, is an acquisition for a public purpose, even though 
the manufacture may be made through private enterprise.”° 


As to the jurisdiction of the Courts to determine whether a purpose is ‘public’ 
or not, it is submitted that the position under the Constitution will be the same as 
in the United States (see p. 150, ante) viz., that the Court shall have jurisdiction 
though it may be slow to differ from the Legislature on this point.2?_ Hence, the 
distinction made under the existing law [Sec. 6 (3), Land Acquisition Act, 1894]. 
between acquisition by the Provincial Government and acquisition by the local 

) authority,” will no longer be a good law. The Courts shall have iurisdiction to 

‘determine not only whether the purpose of the acquisition is a ‘public purpose’, 
but also whether it is within the legislative competence of the Legislature 
concerned. Again, after acquisition, a diversion of the property to some other 
purpose will not be permissible.?* 


Amount of Compensation—It has been seen that both the United States 
and Australian Constitutions provide for payment of just compensation and 
that it has been held that the determination of the ‘just? compensation is a matter 
for the Courts, and not for the Legislature or Executive.24?5 


But the present clause of our Constitution as well as Sec. 299 ( 2) of the 
Government of India Act, 1935, upon which the present clause is modelled, do 
not require that the amount of compensation must be judicially found to be fair 
or just. It only requires that the law which provides for the acquisition must— 


(i) either fix the amount of compensation itself, or 
(ii) specify the principles on which the compensation is to be determined. 


In other words, the standard according to which the compensation is to be 
determined must be a known standard, but it is not justiciable. Tn short,. our 
Constitution gives final authority to our Legislature in the matter of making 
compensation for acquisition, subject only to the scrutiny of the Courts, in cases 
of fraud on the Constitution, e.g., where the provision for compensation was 
merely a cloak for a confiscatory legislation. 


The other matters which are within the exclusive competence of the Legis- 
lature are—(i) the principles on which the compensation is to be determined and 
given; (ii) the manner in which this is to be determined and given. The. position 
thus, is similar to that in Australia (see p. 151, ante). . , . : 


(18-19) Framjee vy. Secrttary of — State, tution. 
(1914). 39 Bom. 279 (P.C.).. sy sang, _ (23). CE. Luchmeswar  y 
mm Municipal Corporation v. Sind, (1947 Municipality, 18 Cal. 99. (P.C ) 

. 89, (24) Seaboard Air Line Co. 

re : tr Line Co. v. UL S., 

ve ye S. v. Gettysburg Ry., (1896) 160 (1923) U.S. 299 (seep. 151, ante.) 


-S. 668, 2 ; : 
> (22). Esra v. Secretary of State,7 C.W.N. ae ¥ wore ee Hoste %,. Tom: 


249, will not be good law under the Consti- me 


Darbhanga 
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‘Or specifies the principle’—This expression enables the Legislature to make 
the acquisition by specific legislation for a specific purpose, itself fixing the 
amount of compensation to be paid; or to make a general legislation conferring 
general powers on local or other subordinate bodies,—itself providing only the 
principles according to which compensation is to be determined and given by 
such subordinate bodies. 


Legislative power.— Acquisition for the ‘purposes of the Union’ is a Union 
subject (Entry 32, List I), while that for the State is a State subject (Entry 36, 
List IT), while the Legislatures shall have concurrent power in matters relating 
to compensation (Entry 42 of List TIT). 


Analogous Provisions—Property acquired for purposes of the Union shall 
vest in the Union and property acquired for the purposes of a State shall vest in 
that State [Art. 208 (2)]. 


CrausE (3) 


Legislation by State—This clause corresponds to the latter part of 
Sec. 299 (3) of the Government of India Act, 1935. No law of compulsory 
acquisition within the scope of Art. 31 (2), passed by a State Legislature shall 
be valid unless it is reserved for consideration of the President (Arts. 200-1) 
and is assented to by the President. The present clause thus supplements the 
2nd Proviso to Art. 200 (post), by requiring a compulsory reservation of such 
Bills. 


Crause (4) 


Scope of Cl. (4)—Cls. (4)-(6) from exceptions to _the ay 
ment of compensation embodied in Cl. (2). Cl. (4) relates to Bills of a State 
Legislature relating to public acquisition which were pending at the coe 
ment of the Constitution. If such a Bill has been passed and assented to : 
the President as required by Cl. (3), the Courts shall have no Aina 
question the validity of such law on the ground of contravention of Cl. (2), nid 
on the ground that it does not provide for compensation. But Cl. (4) a 
not debar the Courts from examining the validitv of the law on other ai 
¢.q.. the legislative competence of the State Legislature, or whether the purpos 
of the acquisition is a ‘public purPos-. 


Crause (5)° 


ions 

Scope of ‘CL (5).—This clause provides a number of ita 

to the requirement of compensation embodied in a. (2). So. as ai Scand 

laws, too. the Courts shall have no power to examine their He 3 tay, 

of absence of provision for compensation. In order that Cl. oi the 

two conditions must be satisfied: (a) the law must be one ay a. ee 

categories mentioned in sub-cls. (a)-(b): (b) The purpose of the la 

one coming within items (7)-(iti) of sub-cl. (b). ce 

(a) The following laws would come within the Ha Oe ee han 

Any existing law. coming within the definition in Art. 366 (1 ios constitution 

Acts enacted within 18 months before commencement a he antic in 

Twhich are provided for separately in Cl. ( 6)]. In view :  eeechall_ also 

Art. 366 (10), laws of the Central Legislature as well as Cate ener een 
coming within this saving clause. ( ii) Any law passed by the : 

to the commencement of the Constitution. i hg esha 


vithi i 1. (5), the 
(b) In order to come within the protection of Cl Gon lof! 
must fee been passed for any of the following purposes—(i) taxa’ 





: 


Pe" saw 
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3; Gi i ic health, preven- 

i d penal statutes); (ii) promotion of public ij en 

aa ne ares ie property ;? (iii) enforcement of any agreement relating 
to evacuee property, with another Government. 


Ciause (6) 


Be. fe ; d 

C of Cl. (6).—This is another exception to Cl. (2), and 
ase eat of feeenin of the Courts. While Cl. (4) relates . wr 
pending in the State Legislature at the commencement of the Constitution, Cl. ) 
relates to Bills enacted by the State’* within 18 months before com 
mencement of the Constitution, ie, to Acts providing public acquisition 
which was enacted not earlier than 26—7—48. If the President certifies 
such an Act within 3 months from the commencement of the Constitution, the 
Courts shall have no jurisdiction to invalidate that Act on the ground of cipacin 
vention of Cl, (2) of this article or of Sec, 299 (2) of the Government of India 
Act, 1935.28 


Right to Constitutional Remedies 


32. (1) The right|to move the Supreme 
Court by appropriate proceedings for the 
enforcement of the rights conferred by this 
Part is guaranteed. 


Remedies for — enforce- 
ment of rights conferred 
by this Part. 


(2) The Supreme Court shall have power to issue directions 
or orders or writs, including writs in the nature of habeas corpus, manda- 
mus, prohibition, quo warranto and certiorari, whichever may be 
sppropnate, for the enforcement of any of the rights conferred by 
this Part. 


(3) Without prejudice to the powers conferred on the Supreme 
Court by clauses (1) and (2), Parliament may by law empower 
any other Court to exercise within the local limits of its jurisdiction 


all or any of the powers exercisable by the Supreme Court under 
clause (2). 


(4) The right guaranteed by this article shall not be suspended 
except as otherwise provided for by this Constitution. 








(1) This exception is a partial adoption 


: a (-a) That is, by any of the authorities 
of the exception made in the United ‘States, 


enumerated in Art. 12. The words ‘the 


under the doctrine of ‘Police powers’, Thus 
in the U. S. A., it has been held that no 
obligation to compensate arises when private 
Property is taken in the legitimate exercise 
of the Police powers. For, the principle of 
compensation involved in the doctrine of 
Eminent domain-is founded on the principle 
Of benefit to the members of the community, 
while the principle of ‘police power’ is found- 
ed. on the necessity of protection of the 
community from public evils (Northern 
Pacific Ry. v. N. Dakota, (1915) 236 U. 
S, 585 (595). 





State’ in cls. (5)-(6) refer to definition in 
Art. 12 while 4 State’ in cls. (3)-(4) refer 
to a State in Parts A-C of the Ist Sch, 
(1-b) By a Notification d. 29-4-50, the 
President has, under Cl, (6) of Art. 31, 
certified the following Acts—(a) Bombay 
Acts 67 of 1948, 61 andi 63 of 1949; (6) 
Assam Vehicles Requisition and Regulation 
Act, 1948; (¢) Reserve Bank (Transfer of 
rps : a eet?) aoe oalp of 1948; 
(( e ‘otels mtrol of Accommoda- 
tton) Act '(XXIV) of 1949, ? 
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-) Cause (1) 
OTHER CONSTITUTIONS. 


Burma.—Cl. (1) of Art. 15 of the Burmese Constitution is identical with 
Cl. (1) of Art. 32 of the Constitution of India. 


INpIA. 


Scope of Cl. (1): Enforcement of Fundamental Rights—A declaration 
of fundamental rights is meaningless unless there are effective judicial remedies 
for their enforcement. In England, individual rights are safeguarded, even, 
without any declaration that they are fundamental, by means of the ‘prerogative 
writs’, which have been called ‘the bulwark of English liberty’ (Dicey). The 
Constitution of the U.S.A. assumed that these common law writs would be 
available in the United States. Hence, there is no specific provision for the 
issue of these writs in the Constitution even though there is specific prohibition 
against the suspension of habeas corpus [Art. I, Sec. 9 (2)]. Federal laws 
have, however, been enacted laying down the conditions and procedure for the 
issue of these writs, e.g., the Jurisdictional Act, 1925. The writs are issued 
both by the Supreme Courts and District Courts, but the Supreme Court uses 
the powers only in its appellate character.” 


The present article of our Constitution provides for the enforcement of the 
Fundamental Rights by means of these writs or writs of the same nature. 


Cl. (1), in particular, guarantees the right to move the Supreme Court for 
such writs. The effect of such guarantee is that the power of the Court to issue 
the writs cannot be suspended except as provided by Art, 359 read with Cl. (4) 
of the present article; and also that the power of the Supreme Court to issue 
these writs cannot be taken away by any legislation. It is curious to note that 
though the High Courts are also vested with the power to issue these writs for 
the same purpose, by Art. 226 (1), post, the right of the High Courts in this 
respect is not included in the constitutional guarantee against legislation 
Art. 32 (1). 


Ciause (2) 


OTHER CONSTITUTIONS 
Burma—Cl. (2) of Art. 25 of the Constitution of Burma, 1948, says— 


; boas Parr ; rts 
“Without prejudice to the powers that may be’ vested in this behalf in other Courts, 
the Supreme Coot shall have power to issue directions in the nature of habeas bd 6 
mandamus, prohibition, quo warranto and certiorari appropriate to the rights guaranteed in 
this Chapter.” 

The above clause thus combines the provisions of Cls. (2) and (3) of the 


Constitution of India. 


INDIA “ad 

lici i i i ry wide juris” 

e of Cl. (2): The Judicial writs. —This clause gives a Ve biel 

ion % A Sie Court for the enforcement of the peepee . a 

not only empowers the Supreme Court to issue the writs 0 at ‘England, but 

mus, prohibition, quo warranto and certiorari as they are ty analogous to 

also enables the Supreme Court to devise directions, orders ad Foe teical 

the above, or improving upon the above writs so as ae yo aN legislation 
deficiencies, if any, or to adapt them, to Indian circums . 


(2) Ex parte Clarke, (1879) 100 U. S. S. 552. ! 
38. Ex he Hung Hang, (1883) 108 U. 
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would be required to support the inventions of directions or writs as may be 
required for the effective enforcement of the fundamental rights. 


Existing law—The old Supreme Courts possessed the power of issuing 
these writs within the limits of their original jurisdiction, and outside that 
jurisdiction, only as regards ‘European British subjects.’ But the Supreme 
Courts, as pointed out by the Privy Council, did not have the power to issue these 
prerogative writs upon Mofussil Courts or to persons outside the limits of the 
Presidency towns who were not subject to their Original Jurisdiction. 


(i) As to the jurisdiction of the High Courts to issue the writ of habeas 
corpus, it was settled by the Privy Council* that by the High Courts Act, 1861, 
and the Criminal Procedure Code, the Legislature had taken away the power of 
the High Courts to issue the prerogative writ of habeas corpus in matters contem- 
plated by Sec. 491 of the Criminal Procedure Code.* The order under Sec. 491, 
Cr. P. Code, was wholly statutory® and it was limited to the appellate jurisdiction 
of the High Court. = 


(ii) As regards the writ of Mandamus the power to issue the common law 
writ had been entirely taken away by the Specific Relief Act, 1877, which substi- 
tuted an order in the nature of Mandamus, under Sec. 45 of that Act. Sec. 50 
of the Act specifically bars the issue of the writ of mandamus in future. But 
the statutory order under Sec. 45 is limited to requiring anything to be done or 


forborne, within the local limits of the Ordinary Original Civil Jurisdiction of 
the High Courts. : 


_ (iii) Similarly, the High Courts had no jurisdiction to issue the writ of 
Certiorari to any Mofussil Court or any body of persons exercising quasi-judicial 
functions over lands situated outside the original jurisdiction of the High Courts 


and as between parties residing outside that jurisdiction not being European Bri- 
tish subjects.” 


(iv) The Bombay High Court held that it had the power to issue the com- 
mon law writ of Prohibition,’ on the ground that though Sec. 45 of the Specific 
Relief Act combined relief in the nature of both mandamus and Prohibition, Sec. 
50 prohibited the issue only of the writ of mandamus. ‘ 


(v) The High Court in its original jurisdiction inherited from the Supreme 
Court the jurisdiction to issue a writ in the nature of quo warranto but this juris- 
diction-was confined to the limits of the Presidency town.® 


The Constitution seeks to remove these historical difficulties i 
I s by laying di 
that the Supreme Court as well as the High Courts shall have full oe ie tists 


writs or orders in the nature of the common la its, i i 
: W writs, irres 
remedies. pective of any statutory 


‘Analogous Provisions: Which Courts may 7. i i 
‘A ns: y issue these writs—Und 
provisions of our Constitution, the following Courts shall have the farsa 


th Fi Pp and similar other writ: 
issue the writ or order in the nature of habeas corpus 
th its as 


ee 

i(3) Ryots of Garabandhu v. Parlakimedi, 7 

s > ) A statut 

(1943) 48 C.W.N. 18 ee . for revision ia Coatainel z 2 se et 
sondru, Coo “ee agistrate of Tri- the Criminal Procedure Code and in S 11 
nium, (1 -W.N. 981 (P.C.). of the Civil Procedure Code 7 
cWwae see v. Shibnath, (1945) 50 3 (8) a v. Noronha, "ALI R. 1946 
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(i) For the enforcement of the Fundamental Rights—The High Court as 
well as the Supreme Court shall have jurisdiction to issue the writ. But the power 
of the High Court shall not be in derogation to that of the Supreme Court in this 
reespect [Art. 226 (2)]. In other words, notwithstanding the refusal or granting 
of an application by the High Court, the Supreme Court shall have the power to 
direct otherwise, whereupon the order of the High Court shall be superseded. 
(Arts. 32 and 226.] 


Besides the High Court and the Supreme Court, subordinate Courts 
may also be vested by Parliament with the power to issue the writ for the enforce- 
ment of the Fundamental Rights. [Art. 32 (3).] 


(ii) For other purposes.—The Constitution also provides for the issue of 
these writs for purposes other than the enforcement of Fundamental Right. 
Thus, the High Courts shall have jurisdiction to issue the writ or order for any 
purpose other than the enforcement of Fundamental Rights, and this jurisdiction 
shall extend throughout the territories in relation to which the High Court has 
its jurisdiction, Civil, Criminal or otherwise. [Art. 226.] The Supreme Court 
may also be vested with similar power, by Parliament (Art. 139). 


[For the convenience of treatment, we shall discuss under the present Article 
all the different uses of these writs.] : 


HABEAS CORPUS 


Kinds of writs of habeas corpus——Under the Common Law of England 
there were several forms of the writ of habeas corpus. Of these the most well- 
known was, of course, the writ of habeas corpus ad subjiciendum, and, popuy 
larly, when we talk of habeas corpus, we usually mean this writ. 


The writ of habeas corpus ad subjiciendum is a prerogative writ by which 
the causes and validity of detention (civil or criminal) of a subject are ge 
gated by the High Court, at the instance of the prisoner or of somebody on 
behalf, This is the writ which, according to all constitutional jurists, is the 
greatest safeguard for personal liberty in England. 

At Common law, besides the writ of habeas corp k 
were other writs of habeas corpus, designed to secure the temporary libert 
person, or to bring him before the Court, for purposes other than aga ; 
validity of his detention. The main point of distinction between the nie 
habeas corpus ad subjiciendwm and these other writs of habeas ve _ oe 
the former is a ‘prerogative writ’, ie. an extraordinary writ grante ae 
Sovereign as the fountain of justice on the constitutional ground of ina a rl 
of ordinary legal remedies. The other writs now under discussion are, 
other hand, in the nature of ministerial or judicial writs. 


These other writs of habeas corpus are— 


i _—The object of this writ is to bring 
ee oe tee ce aia caches any person who is 1n legal 


before the Court, for the purpose of giv 
custody, either under a civil or a criminal process. 


Y 1) (c) of the Criminal Procedure ae 
in se Oe roy ait ‘ anes detained in any iail i aed pas 
limits be brought before the Court (i.e. High Court) to - at? 
witness in any matter pending or to be inquired into in eed ae 
It is to be noted in this connection, that in England, even g 
Courts have been given similar powers by statute 


us ad subjiciendum, there 
ty of a 
the 


Code is 


(County Courts Act, 1888). 


(10) Halsbury’s Laws of England, Hailsham Ed., Vol. IX. ed 


Agr. 32] _ FUNDAMENTAL RIGHTS 165 


qvhere is, n0 corresponding power of inferior. Courts in India, under the existing 
idaw.. : ut FP i i? i ' 


1, Habeas Corpus ad Deliberandum and Recipias—The object of these: 
“writs (delivery, and reception) is to remove a prisoner, from one custody to an- 
“other, for the purpose of his trial. j 


“Tn India, orders in the’ natute of these writs can be issued under Sec. 49) 
‘Ey (e) of the Criminal Procedure Code, which are in the above terms. 


III. Habeas Corpus ad Respondendum.—The object of this writ is to briny 
aip prisoners, who are detained under civil or criminal process, before a Magis- 
“trate or Court for trial or examination on any charge other than that for which 
“hie has been imprisoned. s 5 
«Tn India, Cl. (d) of Sec. 491 (1) of the Criminal Procedure Code provides 
for the bringing-up of prisoners for trial before a Court Martial or Commissioners 
for trial or examination ‘of ahy matter pending before them. 


(¢ PURPOSES, FOR, WHICH .HABEAS CORPUS HAS BREN USED IN ENGLAND. AND 
A UNDER EXJSTENG LAW OF INDIA: (a) In England.—Leaving aside uses for purposys 
,of historical interest which ne longer’ exiet, the modern, uses of the writ of huteas 
,corpus in’ England may be summarised as follows: 

a (a) Testing the regularity of detention in general.—This is the widedt 
“use of the writ which is: available equally in the case of detention by a private 
person (as in the case of slavery), by the Executive (eg., under some emet- 
“gency law or regulation), as well ag in, the case of an illegal commitment by some 
military or other authority exercising quasi-judicial powers. 


4 1In the case of conviction by, a quasi-judicial tribunal, ‘however, the Court 
cwould interfere by habeas corpus only if. the act of the tribunal is-clearly qwithou! 
_durisdiction, e.g., for want of competence ‘of, the tribunal, or the offence not he- 
ing within the scope of the law purported. to be, administered by the tribunl, 
jand not op ground of mere, echnical defects, even, if such defect is patent on the 
face of the proceeding."* Meee cit Baghct: lle cre) Aue Mae 
at The writ has been issued in England for the present: purpose, in the follow- 
ang cases, infer alia: ; alee 
1 1 gs ; i Satien4 133 Hae: : A oki ai we ! 
“it Lf ) Under the Extradition Acts.—A&: person who ‘has ‘been, comniitted by a 
N agi Tate for, extradition, in respect of: an offence ,comt nitted in a foreign State, 
has ‘the right to apply fora writ of habeas corpus for thé purpose of testing thr 
walidity of his commitment.. The Court’ will. grant thé writ— i 
diabees eee has, exercised a jurisdiction. which he does not 
(b) if the accused is being ‘extradited for a political off edisien 
AB) saccused 1S.) & ence, the decision 
we Magistrate on this poimt being open to review by the High Court.® "AK 
- ence is ‘political’ only when “there are two parties in the State each striving 
impose its own Government on fh other”. “Hence, an. éxplosion caused ‘by 
aby gis era ee ; : 
py key Lewis Prison, (917) 2 K. Shures (1926) 1 K.B. 127. 
(12) R. v. Brixton Prison, Ex parte | a Ne aes 
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an anarchist is not a ‘political offenct.:'“The questions (a)''whether ‘there ‘is! 4n 
extraditable offence, and (b) whether there is a valid warrant, are judi¢ial 
questions.*® But where the case of the prisoner is that though the surrender 
is asked for in respect of an extraditable offence, the real object’ Of’ the proceed- 
ing is to try him for a political offence, or in’ other Words the hon’ polltical charge 
is merely a pretext to take action against the prisdhner for his! pblitical ‘activities, 
the Court, would not interfere but would Jeaye,,the matter .,to.the discretion of 
the Executive to determine whether,a surrender.of. the prisoner. should, be made 
in such circumstances,—the Executive having the power to cancel any warrant 
which has been issued.”® wee ned essen) TTL 


(ii) Under the Fugitive Offenders Act.—The’ Fugitive’ Offenders! Act, 
1881, provides for the surrender of criminals when they flee from one part’ of, His 
Majesty’s Dominions to another. When a person is arrested by’ a Magistrate 
under this Act, the prisoner has, as ynder the Extradition Acts,.the right to 
.apply for habeas corpus to. test the, validity, of his, arrest.’®.,, The.writ jis|ayailable 


even though the prisoner has, in the meantime been released. on, bail.’ 

(iii) For Custody of Infants—A person who is legally entitled to the 
custody of a child can regain such custody when wrongfully déprived of it by any 
person ‘or ‘institution’ such’ as an orphanage,” whether any’restraint‘or force is 
being used towards the infant or not. Where the child has attained ‘the age 
of discretion, the Court would, however, consult the wishes to the child: before 
granting habeas corpus for restoration of custody to the applicant.’® When, 
the person charged with unlawfully detaining a child has ceased to'have custody 
of the child in fact, the writ would not,’ ordinarily, be issued.’ Whére, how- 
ever, the person only pretends ignorance of the place of custody of’ the child, 
the writ should be issued to enable the Court to investigate into the facts.”” 


(iv) Custody of a Person Alleged to be a Lunatic—The writ of habeas 
corpus is available to test the legality of detention of a person alleged _ to: 
have been unlawfully confined as a lunatic.?° But in this case,'a very strong 
case must be disclosed in order to obtain the ‘writ,?? upon an affidavit of the 
alleged lunatic himself, unless where it is shown that he is prevented’ from 
making the affidavit. Again, final order on the application is not passed until 
medical examination of the alleged lunatic.?* 


(v) In the Matter of Husband and Wife.—A husband is ete 
regain the custody of his wife, if she is restrained by any petson puke A 
wish.28 but not where she is living apart out of her own wish, on acqoun he 
cruelty or the like, without restraint exercised by any other person. “f a 
other hand, the wife is entitled to a writ of habeas corpus, against her a ne 
himself, if the latter wrongfully restrains her after execution of 2. ere of 
separation, or wants to exercise his’ conjugal rights by, force or con ana . 

(B) Under Existing Law of India.—Relief under 491, Criminal . Proce- 
dure Code, has been granted in the following cases, inter alia: bat 
re ge ees cdtnay'o OB.) deb) (CAs) enrscgme) at 
tS) i ores Oee I oe 108. (20) R. v. Turlington, (1761) 2 Burr 
(16) R. v. Spilsbury, (1898) 2 Q. B. 181) R. v. Clarke, (1762) Endl ee 
Ui) Barnardo v. Ford, (1892) A. C. (22) Riv. Wright, (UN) & Novi “e3o, 


(23) Re Cochrame, (1 (1932) 2K. By 


671.. 


61 


2 > : 

a8) Ex parte M’Clellan, (1831) 1 Dowl. (24) Place v. 
: a kson, (1891) 1 Q.B. 
(19) Re Agar-Ellis, (1883) 24 Ch.D, 317 (25) R. v. Jackson, 
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oogacee(i) Under the Extradition Act-—(a) Where there. are formal defects 
in the warrant: (b) Where the police'has arrested a person without either a 
requisition from the State where the offence is said to have been committed - 
a warrant’ under S. 10 of the Act.” .(c) Where the detention is in excess a 
the; period, prescribed, by S. 108 “(d), In order to justify arrest under S 
(1),,. Seyenthly, ;of, the, Criminal Procedure Code by’ a Police-officer without 
Warrant thé Police-officer’s suspicion must ‘be ‘reasonable’ and the Court has 
power to enquire into the reasonableness.* : 

* Oi thé ther hand, in the following cases, it has been held ‘that the High 
Court has, no’ jtirisdiction to interfere with extradition proceedings by exercising 
its power over habeas corpus: (a) Questidns’ whetlier the Political’ Agent who 
isstied ‘thé ‘warrant had satisfied himself as to the existence of a ‘prima facie 
case or whether the offences were committed within the Native State must be 
raised not by an application under’S. 491; Criminal Procedure’ Code; but 
before the Magistrate in India where the accused is produced after arrest.* 


_(b) Where the evidence taken by the Magistrate discloses prima facie 
that the prisoner committed an extraditable offence, the High ‘Court would not 
interfere under S. 491 of the ground that the extradition was being sought for 
to take action against: the prisonet for his political activities.° 

(ii) Under the Foreigners Acts.’ 
(iti) Under the Bengal Goondas Act, 1923.8 
“’ (iv) Under ‘the Public Safety Acts.* i : 
(v) Under the Guardians and Wards Act.—Habeas Corpus for the 
custody of a minor was granted on the application of the Deputy Commissioner 
where authority of the guardian appointed under an instrument came to an end 
by reason of the Court of Wards assuming charge of the estate.® 


(b) As to the availability of the remedy under S. 491, Criminal Pro- 
cedure Code for recovery of custody of a’minor by a person claiming to be the 
lawful “guardian, ‘there’ has been a shatp difference of opinion. The Allaha- 
bad High Court’ has held that remedy. being in such cases available under the 
special Act,—the Guardians and: Wards. Act,-High, Court would refuse its 
discretionary powers under S. 491, - 


_ The eae pl Court, ‘however, holds that the remedy under S. 491 
is not to be refused simply because another remedy is open to the applicant. 
the Oudh High Court® has also been of this view. ; i ' aid 
But it is clear that—(a): If a Court of competent jurisdiction: has already 
declared a. person to be the lawful guardian, S. 491 cannot lie because the 


custody of such guardian cannot be said to be illegal or. improper.1?? (5) It is 


(1) Israr v. Dt. Magistrate, Basti, (1940). " 
All. 23; Batjnath y. Emperor, Cisat) ia 
Le ao Jumma vy. Emperor, (1925) 91 


wy, Santor v. Emperor, (1934) = C.. 
ace Suraj v. Emperor, A.I.R. 1935, Pat. 


(4); Pramita. y.. Prentice, (1932) 36 Cay 
Be £8 G3). Subodh v. Emperor, (1924) 


(5) Mathen v. Dt. Magi Tri 
drums, (1939) 66 TA, 22208 te? | Trivan- 
(6) Adhibandu vy. Emperor, A.I.R. 1946 


Patz 196. «4 , 
(1), Riv. Jagerdeo, (1924) 49 Bom. 222; 
A.I.R. 1950 Bom. 1015 


no re Antonius, 


Shervashidse v. West Bengal, (19. 
LR, 16 (Gide oe 
(8) R. v. Bissesswar, (1926) 53 Cal. 962. 
(8-a) In re Bhaurao, A.T.R. 1950 Bom. 
126; In re Lakshaninarayana, A.I.R. -1950 
Mad. 266; Nek Mohammad v. Prov. of: 
rae uae Cee 66 (Pat.). 
eputy Commissiay A 
aR Cone ie ¥ beanies 
J Foot ts eo aah 
Suh oe lari v. Jawad, . A.I.R. 1934 
(11) Subbaswani vy. .Kamakshi (1929) 57, 
.L.1. 642; V7 ia v.. Pappamah, 
Tee wore v. Pappamah, 


a a Dy = spbarathrasnseal v. Seshachalam, 
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not proper that questions of status such as conversion, validity of marriage, 
should be decided in an application under S. 491." { 4 «oil a 


; (vi) Under the Lunacy Act.—As under the Guardians and Wards’ Act, 
so under the Lunacy Act, it has been held on the ground of special Act,—that 
an application for habeas corpus does not lié to set at liberty a person who has 
been wrongly confined as a lunatic,—the appropriate remedy is to apply under 
S. 33 of the Lunacy Act.’ as pa 

(vii) For the custody of a child—The English principle of the welfare 
of the child has been followed,’ and where the child is capable of forming 
intelligent opinions, his wishes are to be taken into consideration.” But if the 
minor is in the custody of a person, having no right to have his or her custody, 
even though it be with the latter’s consent, habeas corpus will be granted toa 
person entitled at law to the custody of the child.** 


When Haseas. CorPUS IS REFUSED. 


(A) England.—tIn England, the writ of habeas corpus cannot ‘be issued 
in following cases— i me 

(i) Against a person who is not within the jurisdiction of, the Court af, 
the date of the issue of the writ.’ 

(ii) Against a person who is on board a public armed vessel of a foreign 
State, demeaning herself in a friendly manner in British waters and not being 
at. war with the Crown. In International law, such vessels ,are deemed to 
remain part of the territory of her Sovereign.’® ; 

(iii) To set at liberty an alien detained in England in the foreign embas- 
sy or legation of his country,—on the same ground of extra-territoriality (the; 
remedy in such cases being by means of diplomatic representation ).”° 

(iv) In favour of a person who has been arrested under a valid, warrant 
of a foreign State which is executable in England, by some arrangement.”* 

(v) To release an alten enemy, interned by the Crown, whether or not 
such internment makes him a prisoner of war? 

(vi) To release a person committed for contempt by the House of 
Commons, whether he is a member of the House or a stranger, sO tong as 
Parliament is in session.?? The House of Lords has, however, the power to 
commit for a fixed term’** ; 

(vii) To release a party toa suit, when he is in lawful custody, to argue his 
casein “person or to show cause against a rule, unless it is showh that. without, 
his personal attendance substantial justice could not be done.* — _ 5 

(viii) To release a person convicted in the Jegal process oF imprisone¢ 


in exccution of a civil process.?° 


ete ge 
(14) Joy Dayal vy. Sohagan, A.1-R. 1934 Pita: 


s 7 - All E. 
ty ashen y. Emperor, ATR. 1936 ee Ex parte Nalder, (1947) 2 All 
ind 15 oe F -2 All E.R. 
Sind NR. Saithri. (IRRI) 16 Bom. 307 (22, 5: Rottrill, (1946) 2 Al 
Rov. Joshy, (1895) 23 Cal. 290. $4 (CAD. Cheriff of Middlesess 
(17) Sarasavathi_y. Dhanakoti, (1924) 48 (23) Case of TE “74 
Mad, 299: 47 M.L.J. 614. A.T.R 1936 CI et: Constitutional Law, p. 75. . 
2 Ore Sadar vy. Ditcan, eee : (24) Clark v. oes (1847) 3D: a 
Nag. : : . - lo -. Neal, (1885) .B.D, . 
(8) R. v- Pinckney, (1904) 2 K.RB. 4 OW a AS oe C858) E. B. & E. 


(CAD Phe Sitka (Pitt Cobbett, Vel. 1, p- 828. 
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o (ix) To set at liberty a person committed for treason or felony. plainly 
expressed in the warrant. But in such a case, he may be released on bail, and 
under statute, he is entitled to bail, if not tried at the next Session, and to be 
discharged if not tried at the second Session. 
_., (x) Where the effect of it would be review the judgment of a superior 
Court which could be reviewed on appeal, or to falsify the record of a Court 
which shows jurisdiction on the face of it.? 
: .+ (xi) Where there is no ground of probable relief shown in the affidavit. 
For, otherwise, persons lawfully confined might obtain a temporary enlargement 
by means of the writ? ee, or arr oe 
(xii) Where the illegal detention has ceascd before the application for the 
writ is made.* ‘ ' 
(B) India.—Following English law, relief under S. 491, Criminal Proce- 
dure Code has been refused in the following cases: 


' 


‘(a) Where the prisoner is detained in a place outside the jurisdiction of 
the. High Court to which the application is made.* The Court has no jurisdiction 
to issue the writ if the person in whose custody the prisoner. was, has removed 
the prisoner outside the juritiction of the Court before the date of issue, of’ thé 
writ, whether deliberately .a nat.® 


; (b) Where the prisoner has been prosecuted for some offence under the 
penal law, his appropriate remedy js-to apply. for bail to the appropriate Court 

. 1 ’ itd t ’ 
and. not habeas. corpus.®, - 3 ‘ ; 


_ jen(e) Tf at ‘any time before: the:Gourt directs: the relvase of the-detenu, a 
valid order directing his detention is produced, the Court cannot direct lis releasé 
merely on the ground that at some prior stage there was no valid cause for 
detention. The Court.is thus to see whether ‘on the date on'which ft makes the 
order in the proceedings for habeas corpus, there’ is a valid order for detention, of 
the applicant? But a fresh order cannot validate a detention which ‘was initially 
invalid. The fresl ordér-should be construéd'as effecting a new case of ‘detention 
pees or — have aeP right, of information and representation under 
ae 


(d) Under the Acts and Regulations mentioned in sib secti 1 (3 
Ind ; I sub-section © (3 
Sec. 491, Criminal. Procedure Code,—viz., Reg. III of 1818, similar Rn 
of eae oe ar the State Prisoners Acts,—for, the statutory remedy 
given by Sec. of the Criminal Procedure Code i olly governed by. the 
‘provisions of that section? ° ae ee aan, eae 


) 


Ce) Where the remedy of habeas corpus ig barr -d'by th ra sade 
of any other statute, ¢9., Bengal Criminal Law pee Ua ies viape ee 


i: » When habeas corpus. is not barred even. by s eni 

at 4 eas | not. ‘ yen. by statutory denial.—It has 

Ae even where the remedy is barred by statute, as above, or a statute aac ae 
detention, habeas corpus would still lie, in the following cases— on 


. (1) Halsbury... This principle has been 288° : : 

: folowtet in India, in R. vy. Bonomally, (1916) At Nociate v. Emperor, 

LLRs 4 Cal.’ 723, (733) (S.B.). 40. be ee a 

¢ ba stone’s Commentary, quoted in » (8) Cf. In re Jayantilal, A. TR 19: 

“5 (3) Halsbury, Laws of England, Be Be aes oe a 
(198) Nee een? v. Emperor, 1. L. RB. ioe F cee “us SRR AE 

: re iad Zepantis i Bru peror a 20? (10) Girindra ve ‘Birendra (1927) I-L.R 

“yah Eze. Zepems We Burevon ATR. $4 Cal. 727. “All, these. statutory ars: wil 
AR. 1946 Nag. 20 igabayi vy. Exiperor, A. “be void under the ‘Constitati : a ee 

oe): inlperor Vv: "Mos contrayention of Soi 
: r-¥. Moolchand, (1948) Al]. © 7 Se eee Ree. 


“OT UE 
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(i) Jin cases of mala fide application of the statute, or cases‘ of ‘fraud on 
the statute’. In such a case, it cannot be said that the order in:question is an 
order under that Act.?? ios rob 


_ _.,. (ii) Similarly, the remedy would not be barred if the order,is prima’ facie 
invalid, not being duly authenticated’? or not beiig made by ’an officer duly 
empowered to make the order," or on the ground of non-compliance With ‘some 
condition precedent for the exercise of the power conferred by ‘the 
statute ;} e.g., when the authority issuing the order has not at all applied his mind 
to the matter as required by the statute‘or rules framed thereunder.” Thus, 
where the authority merely fills up a cyclostyled form, he néither exercises any 
executive discretion nor makes a quasi-judicial consideration of the facts perti- 
nent to the case, and the order made is no order under the statute; at, all no 
where the facts specified in the order have no connection with the ground o 
detention mentioned therein.?” ; : Oe 

(iii) Where there is a mistake of identity,® that is to say, the person 
actually detained is not the person intended to be detained by the ‘order, or the 
detenu is a person to whom the statute or. Regulation could not possibly’ apply 
at all,?® the detention is obviously illegal. [See pp. 119-120, ante). — 


WHAT CONSTITUTES WANT OF ‘coon FAITH’.—‘Good faith’ in the present con- 
text has been interpreted to mean ‘malice in law’,4 ée., inflicting a wrong or 
injury upon another person in contravention of the law, even though it may be 
without any malicious intention.!*?° Good faith is obviously wanting where there 
is a ‘fraud on the statute,’ i.¢., a misuse of the statute for a collateral purpose or 
a purpose other than that for which it was intended,—or in other words, a 
‘colourable use’ of the statute.7? 


The following are some instances where it has been held that there was a 
mala fide use of statutory powers, to effect an unlawful detention of a person by 
the Executive, in India: 


(i) Where the reason given for the detention is outside the scope and 
ambit of the Act conferring the power.” : 


(ii) Where the order of detention is in excess of the powers conferred 
by the statute.” toh , 


(iii) Where the order of detention is made in the ‘colourable exercise of 
the powers conferred by the statute,-e.g.,— veh ie 


(a) Where on the face of the Magistrate’s order -of detention under 
the Detention Ordinance of 1944 (for security of the State or efficient prosecu” 
tion of the war), it appeared that the Magistrate. was considering whether he 
should use the Criminal Tribes Act against the applicant, and then detained him 
under the Ordinance, it was evident that it was not a proper order ‘under the 
Ordinance’. ide: tee , i ; 

(11) Vinilabais case, 1.L.R. (1945) Nag. (17), Municipal Ce eee v. th: 


’ Commissioner, A.1.R, 1949 Bom. 37 
(12) King-Emperor vy. Sibnath, (1945) 8 (18) Birpal v. King-Emperor, ye) 19 


é G bays Vv. 
F.L.J. 222 (P.C.). F.L.J. 1 (F.C.); Cf. Bshugbay 
(13) Ex parte Greene, (1942) 1K. BB. vernment of Nigeria, A.LR. 1931 P. Cc. 


87. 248. ed 
a4) Basanta v. Emperor, (1945) F.L.J. (19-20) Shearer v. Shields, (1914) A.C. 


nM ot ji 1947) 2 D. 
15) King Emperor v. Shibnath, (1943) (21) Emperor v. Rajadhar, ( oe 
6 2. 451; £1045) 8 F.L.J. 222 (P. L.R. 556 Bom. (F.B.); Emperor v. Ke 
shav, 46 Bom.L.R 
(22) Bajirao v. 
Bom. 32. 


22. 
C.). . 
tis) Emperor v. Keshav, (1945) 8 F.L. Emperor, A.L.R. 1946 
J. 108. 
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(ate, (2), Where the detention was made. simply, with, the object of, making a 
segyet investigation into.a. crime, in contravention; of the provisions of the Criv. 
minal Procedure. Cod@.78,.. 6. ga oe ; 

(c) Where the primary purpose of the order of detention is only to 
circumvent the orders of bail issued by the Court or to effect an illegal extension 
of the period of imprisonment served out by the prisoner. ae, 

_ uv (iv) When a man is arrested and brqught up before a Court on serie, 
definite and specific charge, it-is. wrong to. make an order of detention (und -r, 
some security measure) against him before he has been tried on the charge and 
his guilt or innocence finally determined.** — ee : 

| (¥) Where 'the authoritiés refuse the detenu adequate facilities for placing 
hiki'case before’ the ‘Cotirt, that’may be taken ‘to be an -idditional ground ' for 
stispécting the good faith’ of the authorities.=* [See Art. 22 (1), ante]. 

aes a ' WHO. MAY APPLY. . ‘ 


“. 2"(A) In England, an application for habeas corpus may be presented not 
only by the prisoner himself, but also by any ‘other person on his behalf,’ such 
as a relation df a friend; only that in such latter cases, it must be stated in’ the 
affidavit why ‘it's not possible for the prisoner to make the application himself.‘ 

In the case of a child® or a lunatic,® however, it has been held that a person 
who is not entitled to the custody of the child or lunatic or to represent him, 
is not entitled to move the Court in habeas corpus. But even in the latter case, 
the Court seems to have proceeded on the question whether it is possible for 
the person who is entitled, to present the application. Thus, in an Irish case, 
the Court entertained an application for habeas corpus of a child, from the 
secretary of the father, who was a prisoner of war on the Continent.’: | 

(B) In India, under the existing law, the English practice has been 
followed in allowing ‘relations® ‘and ‘friends? of the prisoner to make the 
application. 

But in a Simla case,” it was observed: that some rules should be framed. 
testricting the right to moye the applications to relations and friends, so that 
persons having no knowledge could not create unnecessary embarrassment to the 
authorities.and waste of judicial time. It is submitted, however, that the word 
‘friend’ is itself,a vague term, and may jnclude even persons having political or 
other affinity. In Englend, the right to.,move. the applications has been 
unrestricted in. cases where «it is not possible, forthe applicant to make. the 
application personally. The real question is whether the detenu is in such‘. 
position. In .any ‘case’ whete the detenu is in stich a positign, it would be 
defeating the vety obiect of habeas corpus if the right is restricted to any! 


Particular person "or persons.’ Vexatiotis applications may be ‘discdtraged by 
awarding costs.!°* te me i ! 


PV imadad vy. Emperor, LToR,(1943)_. (6) Ex parte Child, (1854) 15 C.B, 238. 


Nag. 6. foe’ . : (7) In re Kindersley, (1944) T.Ro 111 
'(24)' In ‘re! Srinwasan, A.1.R. 1949 Mad. i° Va i super \ Y 
961; Mani v. District, Magistrate, AVI, R (8)'Venlabai-y. Emperor, VL.R. (1945) 


“Nag, .6; Jyoti Basu viv Provini WwW 
1950 Mad. 162, (176). : Bengal, (1948) 53, C.W.N. 9; Ushe Bakhale 
ise ba ee Nv. mperor, ALT. R. oy, Copeutasoner of Police, (1947) 4 D.L. 


a, at R. : 

‘ 1- . - * * ’ 

7 i Nag 2a Verksoante, A.I.R, ®) on Singh v. Crown, (1948) 4 D. 
shby v, kite, (1704) 14 St.. Tr. 0) In re i i 

3 ie re Agar Bile’ (a) Df a a nod Hardial Singh, (1948) 4.D:L. 
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(5) In re Harper, (1895) 2k. sn, |“ Mt Ps 10% Post. 
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_’ It is gratifying to note that the Supreme Coutt'has rtled* (see p. 169} post) 
that where’ the person detained: is, owning’ to the restraint, ufable to make’ the 
affidavit, the application shall, be accompanied by an affidavit by sovite other persons 


Tue RicHr To Successive APPEICATIONS) 3 : 
On this matter, there is a divergence between the English law and the existing 
law in India, and even as to the latter, there has been a divergence ‘of opiniott 


‘between different High Courts. 


Constitution of India. 


The principles relating to it ‘should’ therefore: 
‘be properly analysed in order to determine what should be the position undef! ‘the 


NO? 


(A) Under the, English System—According to English, Common Law, 
each Judge of the High. Court of Justice has jurisdiction to entertain an appli-, 
cation for habeas corpus, even though, some, other. Judge has refused a, similar 


application on the merits. 


In other words, the person detained has the right to. 


apply successively to every Court ¢onipetent to issue a writ of habeas corpus and 


to haye,the opinion of each tribunal ont 
other tribunal, of, co-ordinate juris 


any 
Judges.” 


he merits, unfettered by: the decision of 
diction, tuntil he. has, exhausted all the, 
It is not infrequent that;an,applicant who has been ‘refused the writ 


on one or two applications is sugcessful,to have it from a third Judge, on the, very. 


same grounds.”* 


If, one-asks why this apparently.conflicting and, anomalous practic 


oli of, 
As. chert; 





shed bythe Common law, we may simply, refer to. the observation of Lord Hers: 


chell ini'Cox v. Hakes™* “2. 
infringement of personal liberty, 






srthe-law of this country is very jealous, of any, 


ot orld 


ties fights 2f Oe gO 


While discussing the cOnstitational” position: under the Constitution ‘of Tndid; 


we should always’ eemiémber’ the above’ observation. at 


i ‘i Sts hy: pidush st Ls us 
(B) Under. the ..Existing Law of India:—See. 491, (1) ,of the Criminal 


yy “ \ 


Provedure Code empowers,— 


» /TKIITIIA 


eltegilage 


: “Any High Court” to issue the. orders or, directions contemplated by the 
section; and sub-So..(2)esays: “The:High Court may, from time to time, Arama 


rifles to regulate the procedure in cases under this sectiosv? 


om uit tog 


4 But by the Letters Patent relating to the different High Coisrt$, it gaan 
provided that any powers directed to be performed by, the High Courf; may i 
erformed either by a single Jutlge’ or by a Division Cotirt, as may be propet!) 


2ppointed or constituted under the Government of India Act, 1935.7 

Many of these, High: Courts have framed rules r 
under S. 491 of the Criminal Procedure Code, shall be exercised by we Hades 
of the Division Bench, exercising Appellate Criminal jurisdiction, and 1 
been held that in view of such rule, where it exists, an or 
single Judge would be without jurisdiction. 
On the other hand, under. the rules of the Lahore High Court, 
Judge nominated to exercise criminal jurisdiction is emp 


under S. 491, and at any moment, there ma 





1 Ji 
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() Vide S.C.) 
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15) Cf. section 223 of the Government 
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(12) Lex parle 
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16 at 
a Single 
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y be a number of Judges sitting in 
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of India Act, 1935; section 108 of WN the 
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Single Bench exercising such jurisdiction.” Similar scems to be the position 
in the Allahabad High Court. : 


sii This difference is not, however, material for the question under discussion, 
for even where the jurisdiction is vested only in a Division Bench, the question 
of maintainability of successive applications may arise if the applicant secks to 
have his casé determined by successive Division Tenches."” Of course, there is. 
little doubt that when the detention becomes invalid by reason of some fact or 
event taking place subsequent to the refusal of an application under S. 491, 
the applicant shall be entitled to bring a fresh application, for, in that case, the 
second application cannot be said to be brought on the same grounds as the’ 
first one2® But the question under discussion is whether the applicant’ under 
\Seé. 491, Criminal Procedure Code has the right to:bring successive applications 
on the same grounds, notwithstanding refusal of the-carlier application or applt- 
cations, as in England. On this point, until the recent decision of the Full Bench 
of’ the East’ Punjab High Court,”"we had a unanimdus option in 'the negative! 
from the Allahabad, Patna, Nagpur, Bombay and! lahore High Courts,” though 


on different grounds.” ,;- eo : 


“4. Jt ig Submitted’ that the Sinila view*? should be followed (though in the: 
minority); under the Consiitution of India, if it be: intended that the individual. 
should be as free. India as in England?* 1 A Loe ; 


eas “APPEAL = pone i 
- (Aj. In “England —(i) No ‘appeal. lies from an order at discharge 
of. the prisoner ppon a writ of habeas corpus2* Nor docs an appeal lie from 
a valid order for the issue of the writ,-determining the, illegality, of ‘the detention, 
of the prisoner, though not ordering inimediate’discharge:* Of gourse, motion’ 
lies to quash a writ wrongly issued.t Again where a discharge has been directed 
Witg to Some technical defect in the writ,” it doés' not bar a subsequent detention 
under a valid order, ¢.g., where a discharge had been ordered on the ground that 
the pre-requisite ‘of “a lawful ‘détention’ under the Defetice Regulations had not 
becn complied’ with. the prisoner could be lawfully detained under a ‘subsequent 
valid order ‘An exception to the rufe that no appeal lies from an ordei? 
granting 4 writ is, however, made in the case where the writ is issued in the 
matterof custody of an fnfant*'*° °° ’ : 





a 
(ii) As regards appeal from an order refusing a writ, a distinction has 

been made according to: the nature of the matter, whether it is ‘criminal’ or not. 

The matter is criminal, if the direct outcome of it may be the trial of the applicant 





ee Ree re (1948) 4'°D.L.R. .'(S.B.)..0 oe 
2 imla) “(F.B.). - 22) Ramji vy. Th FOUN, t 
fh Haidari,y,, Jowad, A.T.R, 1934- All, DIR. 27" (Simla) Fg. ee : 
Be ea tg ae 7 "5 4235 See the arguments for and against 
(19) “Haridas: V. Province “bf C. Pe and: ‘successive applications | tniunacisel amy 
Berar, '\(1948): 3 D.L:R. 81 (Nag.).. 2°: +: article on ‘Some Hspects of Habeas -Cor pus? 
ae Aa Fetish 948) Tek © in (1949) F.L.T, at p. 86 (Jour.)! 4 
¢ .B.); Dilbagh v. Emperor,’ A. 24) Cox v. Hakes 5 '? 50¢ 
tina 30 he 8 CE v. Ramyji, ia pees ane Cre) t° Aut a8 
_50_Bom.L,.R, 188 (F.B.). 25) T Se yov "Bric 
n> Heidari v..Jowad: AUR ISST AN,” Ke Be eee Oe 
ai; R. x, Satish, (1948) 4 D.L.R.46 1S) Re. Sustices of Supreme Court, 

CAL FB. Raghtinandhan v. Provitite of Kane's Rep. 1; nae CRRSeOT Chena 
Biber, (19 4 D.L.R, 42 (Pat) Hah (1849) -1300.B. 61. oe 
fas' vo \Pkovisice of 'C. P. and Berar, OSs) (2) R. v. Richards, (1844) 5 O.Bs .926: 
Taoyy B08. (Nag.)5 Emperor v, Ramjt, _(3) EX. Parte Budd, (1942) 2 K.B. 14. 
Kishen ae ee [i Rs a eee we McHugh, (4891) A.C. 

é ny 5 t+ B738 - f 
Melua: ¢. Emp, AUR. 108 Bos 226 ES a ek ee) AL. 6 
C—22 “st 


170 Tue Constitution oF INDIA [ART. 32 


and his possible punishment for an. alleged offence by.a- Court of,.compétent 
jurisdiction.® pital / alt-n 


(a) If the matter is criminal, no appeal lies from the order refusing the 
writ of habeas corpus’ e.g., (i) Where a Netherlands subject was ltable to be 
charged with an offence under the military law of his country.® (ii): Where the 
deportation of an Indian had been ordéred: under- the Fugitive Offendersi Act; 
1881.6 - : or tdi Iai 


Of course, though there is no appeal, there is the right to move from, Court 
to Court until all the Judges competent to issue the writ are exhausted | (see, 
p. 168, ante). : sed ed aug) Br TA ae 

(b) Where there is no actual criminal charge, appeal lies from an order 
refusing a writ, e.g.—(i) Where a native Chief had -been detained .under : an 
Ordinance.” (ii) In the matter of custody of a child.®: (iii) Where some 
Irishmen had been deported under the Restoration of Order in Ireland Act, 1920, 
passed to suppress civil war in Ireland.® if side one 


(B) Under the Existing Law in India.—(i) Since the Privy ‘Council 
decisions in the cases of Sibnath Banerjee! and Vimlabai,” it was settled beyond 
doubt that an appeal lay to the Federal Court under Sec. 205 and to the Privy 
Council under Sec. 208 of the Government of India Act, 1935, from an order 
under Sec. 491 of the Criminal Procedure Code, whether it was one granting or 
refusing the writ or an order of discharge, provided the case involves a substantial 
question as to the interpretation of the Government of India Act, 1935. (Even 
where no constitutional question is involved, the Privy Council granted special 
leave under its prerogative power, read with Sec. 208 (b) of the Government ot 
India Act, 1935.1") 

(ii) Where no constitutional question is involved, and there is no question 
of the application of Sec. 205 or 208 of the Government of India Act, 1935, the 
question whether there is any right of appeal from an order of the High Court 
(whether allowing or refusipg habeas corpus), depends upon the further question 
whether the order under Sec. 491 is an ‘order of a Criminal Court, . by, reason 
of Sec. 404 of the Criminal Procedure Code which says: “No appeal shall Jie: from 
any judgment or order of a Criminal Court except as provided .for by this, Code 
or by any other law for the time being in force.” 


ea 

Sec. 205 of the Government of India Act not being applicable unless there 
is a constitutional question involved, it follows that there is no appeal fel, hie 
order under Sec. 491, where there is no constitutional question, if we ee . 
order under Sec. 491 as the order of a Criminal Court. and even a oo 
Court (Enlargement of Jurisdiction) Act T of 1948, did not alter Hie eines a, 
for that Act merely extended the jurisdiction of the Federal hese a Hier 
In Sibnath’s case, the Privy Council definitely assumed that ne . Pal oe 
Sec. 491, Criminal ie ae - — 2 al a Lariat 

i Secs. 205 an 0 x 

ae oe ces 40k of the Criminal Procedure Code as contemplated 


by that section itself. 





(5) Amand _v. Home Secretary, (943) 36:0) ie py, Sidmath, (IMS) 72 T-A- 


A.C. 147 (156). 
(6) Ex parte ‘Savarkar, (1910) 2 K-Be 46955. y, yinlaba, (1946) 73 T-A- 
1056. 


(7) R. v. Crewe, (1910) 2 K.B. 576. 144. 4 iv Sivasankara, (1948) 
(8) Barnardo v. McHugh, (1891) A.C. ‘ (2) eee ae 


#9) Ex parte O’Brien, (1923) 2 K.B. 
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t (ce) Under the Constitution —1. If-the case involves a constitutional ae 
tion, there will lie an appeal to the Supreme Court, upon a certificate of the Hig 
Court to that effect, under Art. 132 (1) of the Constitution. 


2. Even where theré is no constitutional question involved, appeal would lie 
under Art. 134 (1) (c), upon the’certificate of the High Court. 


3. Under Art. 136, the Supreme Court shall have jurisdiction to grant special 
feave: in its discretion, to‘appeal from: “Any final order in any cause or matter, 


“Tt will be seen that the language is wide cnough to admit appeals in criminal 
proceedings while the Fedéral Court had no criminal jurisdiction. Sa, aes 
a’ priceeding’ for habeas corpus be regarded as civil or criminal in nature, tune er 
the new Constitution, an appeal -will lie to the Supreme Court bv its special leave 
in fit cases, even though there is no question of interpretation of the Constitution 
involved. 


“, Supreme Court Procedure in habeas corpus.—The Supreme Court has :nade 
the following rules under Art. 32 of the Constitution, laying, dewn the procedure, 
in habeas corpus***— 

a1) An application for a writ of Habeas Corpus shall be filed in the Registry and 


shall be accompanied by an affidavit of the person restrained, stating that it is made at 
his instance and setting out the nature and circumstances of the restraint: 


Provided that where the person restrained. is unable owing to the restraint to make 
the affidavit, the application shall be accompanied by an affidavit to the like cffect made 
by some other person, which shall state the reason why the person restrained is unable to 
make the affidavit himself. 

2. The application shall be heard by a Division Court, except in vacation, when it 
may be heard by a Single Judge. 

3: If the Court is of ‘opinion that 2 ‘prima facie case for granting the application 
is. made out, a rule.nisi shall be issued calling upon the person or persons against whem 
the order is sought, to appear cn a day to be named therein to show cause why such order 
should not be made and at the same time to produce in Court the body of the person or 
persons alleged to be illegally or improperly detained then and there to be dealt with 
-according to Jaw. 


4. On the return day of such rule or on any day to which the hearing thereof may 
de ‘adjourned, if: no ¢ause is shown or if cause is shown and disallowed, the Court shalt 
pass. an order. that the-person or, persons improperly detained shall be set at liberty. Tf 
cause. is allowed, the. rule -shall be discharged. The order for release made by the Court, 
or the Judge, shall be a sufficient warrant to any gaoler, public official, or cther person 
for the release of the person under ‘restraint. -~ 


4 In disposing of any such rule, the Court may in its discretion make such order: 
for costs as it may consider just.” ° ” vn 4 


_.. Forms 27-30 of the Fifth Schedule of these Rules relate to habeas corpus. 


Costs in a proceeding for Habeas Corpus.—In England, prior to the Supreme 
Court of Judicature Act, 1925, the Court could award costs to a successful appli- 
cant for habeas corpus, in a case of civil detention’> but not of criminal detention. 
But,’ now;' the Court may award costs to the successful applicant both in civil 
and criminal cases.’* There is no doubt that tlie’Court may award costs against 
an unsuccessful appellant against an order of discharge." Costs may be awarded 
also against an unsuccessful applicant.* A writ of habeas corpus is not allowed 
to issue without an affidavit either from the person in whose name the application 
ds made or from the. person really responsible for costs, so that the other party 

Pun . » 2 

(13-14) Order X 
ak | Rates {Seb aes : ey ees a R. v. Woodhouse, (1906) 2 K.B. 


‘Supp. p. 20. (17) Ex parte Lees, (1941) 1 K.B. 72 
‘ Lo Dues ‘Case, (1881) 6 Q.B.D. 376 (18) Re Carter, (1803) 99 LT Jo. 37. 
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may know on whom to rely for payment of.costs.?** -But- costs cannot be awarded 
to some one who is not a party to the proceeding.’** 1 { 


lb? 

In India, there is no provision for costs in Sec. 491, Criminal Procedure’ Code,. 
which: exclusively deals with the remedy under. the existing law.. So, it has been 
held®® that costs being a creature of statute or statutory rules,-no costs can, be- 
awarded to either party in a proceeding under Sec. 491. 


: Under the Constitution, the remedy of habeas corpus being no longer, confined: 
within the bounds of Sec. 491. Cr. P. Code, there is no bar to awarding costs 
in a proceeding for habeas corpus as in England. ‘ - 


’ The Supreme Court has already made a rule to thisreffect [see rule5, quoted: 
at p. 171]. It may be expected that the High Courts will make similar rules. 


MANDAMUS 


\ 


Ge 

Mandamus, nature of —Mandamus’ literally. means a command. It differs: 
from the writs of prohibition or certiorari in its demand for some acticity’ oh, the 
part of the body or person to whom it is addressed.”* SO Oty 


ta 
ein pth et: 

“The writ of mandamus -is a high prerogative writ of a most extensive remedial 
nature, and is, in form, a command issuing from, tbe High’ Court of justice, directing any, 
person, corporation,?? or inferior Court requiring him or them to do scnie particular , 


thing thercin specified which appertains to his or their office and is in the nature‘ of ‘an 
public duty. Its purpose is to supply defects of justices» and ‘accordingly it will issue, 
to the end that justice may be done, in all cases where there is a specific legal right \and not 
specific legal remedy for enforcing such right; and it may isstie in cases where, althoagly! 
there is an alternative legal remedy, yet such mode of redress is less convenient, berieficial: 


and effectual’4. - ¢ 


Principles governing issue of Mandamus.—Mandamus, a&° understodd’! “im 
England, is not a writ of right and is'not issued as a matter of course. ‘The issue 
of the writ is a matter for discretion of the Court, and it will not be granted ‘ff the: 
Court is satisfied that there is an alternative remedy which is. sufficient and cont 
venient.2* Hence, where there is an alternative remedy, but that remedy is less 
convenient, beneficial and effective than mandamus, mandamus. may issue? 
On the other hand, “instead’ of being astute to discover reasons for not applying 
this great constitutional remedy for error and misgovernment, the Court will apply 
it in every case to which, by any reasonable ‘construction, it may be applicable: 1 
So the writ may, in proper cases, be issued even in cases where the right in res 
of which it is applied for appears to be doubtful, in order that the right wcll ic 
tried upon the return. But Mandamus will not lie where a statute prec - 
a specific remedy, ¢.9., appeal to a minister® or some other specific and, adequai 


remedy is available.°* ; r 







(18-a) Re Carter, (1893) 95 'L.TiJo. 37, - + (25), Halsbury, “Hailsbam, Ed., Vol. 1X, 


' ty. -Pijayaraghavalu, A. — para. 1269, ' \ “tal 
J eos ed 102: Basenta ¥. Emperor, (1) fae Bug v., Collector, A.T.R, 1946 
TR. 1945 .Patna 44 (F.B.) 3 see contra Bom: 216. . : 1858 
Pint v. Bhaguandas, ALR: 1948 Bom. (2) Rochester eres vy. Ra ) 
417; Hlaidari v. Jawad, A.J.R. 1934 All. Fi yee 1 ears (1876) 1A on att 
t6 0) Vide $.C.J., (1950). ‘Supplement, “iy ne 399 Urban Die? Cowen, 
2 : Se headainis a2 w/ of Le-Ty 
es Stephen's Cr immentaries,) 20th E4., © (5) “Hicakatbchalin Commr mH 
AGT Rig 1939) Ma of Enaland, (1780) 2 


Vol. Tp. 591. me, Se and Sage 
(22) As to local authorities, see Keith, ae oat ‘Oueen \. Registrar, (1888) 21 


mistitutional Law, p_ 285- 7 7 ity, Conmnts- 

Co Taw: Pe cheb of Canterbury, Q:BiD. 131 (136) Rea, Che Gorse. 

p12) 18, Fast, 117 (136): Halsbury, sions, (1897), 1 O.B.. 4073 1+ S33 

$ret Ral Vol: 1X) para. 1269. : Urban Council, (198) pe das cial 
(24) Stepries® Borough Council v3 Walker (7) Commissioner 4 ae os } 

& Sons, (1934) A.C. 365. Chettyar, A.T.R. : 
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A i rit being discretionary, it may be refused 
on Te eae pe eriene es Sati ot the parties,* or where it ees 
: ; ‘id disti ich a Court of equity must enforce against them. 
Gar one order asked fee should be carefully defined.’ 
i.e...) . Conditions precedent to issue of Mandamus ; : . 
“In orde#:to obtain a writ of mandamus the applicant must satisfy the follow- 
= ory The applicant must show that he has a legal right ote performance 
of a legal duty by the party against whom the mandamus is sought. 

- (b) The right must be a ‘public right’ and the duty sought to be enforced 
aust be of a public nature.”? The writ of mandamus is not issued to settle private 
di ce private rights. : 
ier The legal Hehe to ane the performance of the public duty must be 
shown to reside in the applicant himself. It will not do to _show merely that 
the applicant-has an interest in the performance of the duty.’” ‘The right may, 
however, be enjoyed in common with others.”* we a a 
.(d) The application must be made in good: faith and not for an indirect 
purpose,” or on behalf of a third party." | ; ' 
dag (é) The application must be preceded by a distinct demand for performance 
ofthe duty, in order to’ give the party an opportunity to consider whether he 
should comply or not,” and such demand must be shown to have been met by a 
xefusal. either ;,by words or conduct, so that the Court may be satisfied that the 
party complained of is determined not to do what is demanded.”* 

Against whom Mandamus docs not lie. 

(i) As no Court can compel the Sovertign to perform any duty, in England, 
no writ of mandamus will lie, to the Crown.?*" | Where it is sought to, establish a 
right against the Crown, the appropriate remedy is.a, petition of right. Where, 
however, Government officials have, been constituted agents for carrying out parti- 
cular duties in relation to subjects, whether by royal charter, statute, or common 
Taw, so that: they are under ,a legal obligation tqwards such subjects, a writ of 
ymandamus will lie for the. enforcement of such duties,?? e.g, against the Board 
of Education.?® Before mandamus, can issye to a public servant it must, therefore, 
be shown that a duty towards the applicant has been imposed upon the public ser, 
vant by statute so that he can be charged thereon, and independently of any 

duty which as servant he may, owe to the Crown,” his principal. principal.“ 
ee a ae annie 
(8) R. v. All Saints, (1876)'1 A.C. 611 3 A. & E. 217. i 
(622)... 0 ; oe aay (20-21) In the. U.S.4., similarly, it has 
(9) R. v. Garland, (1870) ..5. Q,B. 269 been held that mandamus lies: against public 
(272) _ofticials -to compel performance of a duty 


; “(109 Coinmissioner-° v. ‘Abdul, A.I.R. “whicli.is madé imperative by law, but not. so 
1931°P.C. 132 (136). : ' 


“Q1) Ex parté Napier, (1852) 18 Q.B. 
692 (695); R. v. Barnstaple Justices, (1937) 
54 T.L.R. 36. 

~(12) Rive Bank of England, (1819) 2 B.- 
& Ald. 620. . : ues 

(13) R. v. Clear, (1825) 4 B. & °C. 899. 
vy.’ Lewisham Union, (1897) 1 


' (15). R, ve. London : Assessment C ‘om- 
mittee, (1907) 2 K.B. 764 (C.A.). 

(16) A. G. v. Vestry of Bermondsey, 23 
oD. 60. : 
17) R. v. Peterborough Corp., (1875) 
GB RG, Livopbel RS. Cog Cass 

: ai v. Liverpool Ry. Co., (1852) 21 


(19) R. v. Brecnock Canal.Co., (1835) 


‘as to ‘compel ‘the President or public officials 


to perform political or discretionary duties, 
enjoined by the Constitution (Marbury vi 
Madison, (1803) 1 Cr. 137) Kendall vy. 
U.S., (1838) 12) Pet. 524 (609); see 
Burdick, Law of the American Constitution, 
pp. 125-7). 

(22) Halsbury’s Laws of Eng., Hailsham 
Ed., Vol. IX, para. 1293 [Cf. S. 45 (g), 
Specific Relief Act of ‘India; Commissioner 
of Income-tax v. Bombay Trust Cor pora- 
ee a See 269]. 

23) Board of Education vy. Rice, 1 
A.C. 179: es 

(24) Queen v.° ‘Lords Commissioners, 
(1872) 7 Q.B.° 387. f : 


_ (24a) In India, there is no doctrine of 
immunity of the Crown or of officers, under 
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(ii), Mandamus will not:be granted against: ani inferior, or »:ministerial 
officer, who is: bound to obey ‘the orders. of .a competent! authority,++to».com- 
pel him to do something which is part of his! duty in ithat capacity.%5)-\Wheénsthe 
Court finds that. the ministerial officer hasialready jreceived-an order fromvhis 
superior,—for disobeying, which he will be liable to-indictment, the Court would 
not proceed. by mandamus but .would Jeaye the party to the ordinapy, remedies. 
But where the superior has issued no orders, the Court may issue Cant 
Again, where -the affidavits show. that the ministerial officer was only. put for- 
ward as a nominal party, by; others,, who are the persons jpterested in preyent- 


ing issue of the writ, the Court would issue the writ?” 


(iii) Where an. obligation! is cast upon the principal and, not: -upon’'the 
servant, it cannot be enforced against the servant so long as he is merely. ‘acting 
as servant. . This, if'a:1mandamus: were applied for against:the:secretary of a 
railway company to do something, it would not be granted, merely because the 
railway company (his: master) had an obligation to perform: the’ duty,' and ‘it 
makes no difference that the master;°or:the.:prmcipal cannot ‘be sued: atvall. 
There is the familiar case of the surveyor of jhighways who is. the servant of 
the inhabitants of the parish; the inhabitants of the parish cannot be -sued;7be- 
cause they are not a body..corporate, but,the surveyor of the. highways is not 
to be responsible for the, non-performance.of their duties, or the negligence jof 
their servants.® : it ti ye 

(iv) Mandamus will not issue ‘against’ persons who’ are’not holders! of 

Mts 5 


‘public’ office.‘ \ 


Uses of Mandamus 


In England, the writ of mandamus has been used for the following purposes: 
(a) Restoration, admission and election to office—A writ of mandamus 
lies to compel the restoration to a public office or franchise of which the 
holder has been wrongfully dispossessed,’ e¢.g., to municipal offices and posi- 
tions,® to academical degrees.* The writ is also available for admission to a pub- 
lic office or franchise of a person who has been duly elected thereto, but has 
never been in possession,® ¢.g., a municipal alderman or a director or registrar 
of a corporation, who has been duly ‘élected.® But the writ ‘will not lie ‘if the 
office be merely temporary or which depends upon the will of a fluctuating body, 
e.g., the secretaryship'of a society.’ Similarly, mandamius’ will lie to comman\ 
an election to an office of a public nature, e.g., a municipal election.’ But it 1s 
not granted to compel the election of an indefinite body.’ A mandamus to on 
tore, admit or elect to an office will not be granted unless the office is vacant, t 
will, however, be issued where there has been an election which is void or merely 
colourable,!° or where a person is merely holding over without due Se as 
Where a person is in possession of right, remedy lies by way of quo warra 


to oust him."* 





7 : . 1043. 
the Constitution. But there is the immunity (5) R. v. cages rn) 2 Burr 7 
of the Executive heads of the Union and the (6) Halsbury, Hearts ‘of Oak’ Soctety, 


States. [Art. 361, post]. (7) Evans iv. en 
(1866) 12 Jur. C82) sacle (1993) 2 


25) R. v. Bristow, (1795) 5 T.R. 549. 
i i Payns (1837) 6 A. & E. 392 (8) In re Barnes Co’ 


400). K.B. 668. 3 4) 2 
: ) Ex parte Bottom, (1849) 13 Jur. (9) R. v. Fowey Corporation: ve 
680 B. & C. 584 


; eee ury, Vol. IX. . 
as) fo. oe red Cimmissioners, ay Se ae Corporation, (1855) 
(4) Khetsidas v. Pratapmal, A.I.R, 1946 25 Q.B. 61. 


Cal. 197 (206). 
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+ Aw (b) Delvery''4p, Production and’ Inspection of docunients.—A manda- 
-mus’'will’ lie ‘commanding the ‘delivery’ up of public’’books and papers, ¢.g., 0D 
‘the’ removal of the officer haVing custody ‘of the books.’* It will also'lie to com- 
pel the production and to permit‘ the’ inspection of public books or documénts, 
provided thatthe party applying has a dircct-and tangible interest_in the docu- 
-ments and: shows: reasonable grounds for! requiring: inspection.’? For the same 
reason; no mandamus may: ‘be had to‘ have'a’ general-inspectionof all papers i 
the possession of'any party.*® ©. re tea Mai oh as 


{ ! 


y vod et me ete te gt wd 
“" (c). Compelling . public ‘officials to, carry out their dutics——The writ: of 
mandamtis Will lie to compel a public official or body ‘to perform his official duty 
whether imposed ‘by statutd or otherwise. ee e 
' Thus; Mandamus ‘has been used for the following purposes : 


. (a) to direct the Registrar of: Companies'to incorporate a new company 
where the Registrar: has: under the'law no discretion to refusé such’ registra- 
tion,* or to require a clerk to justices to register a club on recéipt of proper 
fees. (b): to’ compel income-tax authorities to repay overpaid sums,’ or to 
compel a Local Government Board to award compensation for loss of office’ in 
accordance with a:statute.7 ©. tho Phatt ats vot 


(i) So long as public functionaries strictly confine themselves within the 
exercise of those duties which are confided to them by law, the Court will not 
interfere. The Court. will. not interfere to see whether any alteration or regu- 
lation which ‘they may direct is: good or bad; but, if they are departing from 
that power. which the law ‘has: vested in them, if they are assuming to them- 
selves. a power. over property which the law does not: give them, the Court no 
longer considers them as acting’ under the authority:of their commission, but 
treats them, whether they be a corporation or individuals, merely as persons 
dealing with property without legal authority.’ 


,, Gi) Mandamus will not be available to compel an authority to exercise 
a discretion in a particular way ; but if it is under a duty to exercise a discretion, 
it:can be compelled by mandamus to exercise it in one way or another, and. if, 
by the omission of one of the requirements of natural justice, it. has ‘failed 
in the.eye of law to exercise a discretion, it can be forced to exercise it properly. 
The same will be true if it.has exercised its discretion mala fide or fora pur- 
Pose other than that for which it was entrusted with the discretion. 
en) Enforcement of statutory rights and duties—A writ of --manda- 
mius will be granted to compel the performance of a duty laid down by a statute, as 
distinguished froma merely ‘discretionary or permissive authority.2°?? It must 
be’ shown. that’ the* statute commands the performance of the: duty. In the. case 
of a 'statutory duty, however,' mandamus Will issue even though the person against 
eo te duty: : et 4 private’ party. Thus, thé writ will’ issue to dn 
cial of a society to compel’ him'to ’perform the te: y which 
society -ts-controlled.2? eee, tms of the statute by which. the 
She y ' : “ ¥ 
a 
(12) Halsbury, Hailsham Ed., ‘Vol. Seiawh oi Ea. Hey aie 
2 B Maine Tailors Co. (1881) ace Yee: CEN) 4 My 8 
' cis Re y Revs oF Cobabentes va). sence Commentaries, 20th Ed.,. 
(15) Ashton oo Weainri : (20) R. v. G.W.Ry. Co., (1893) 69: 
T dR. VY Wainright, (1936) 52 ier . ro i Halsbury, Hailsham ee 
WO) SRiy, Incomte-t issi 3 go farshi 
cigs) ai OB. os of Commissioners, : yo Kiss" werent Commrs., (1920) 
:v. Lo 2)" i 
(1885) 18. B.D. 70 (CA Bore 


ov. Ph 
(1854) 2"w.R. 229, meical Society, 
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(e) Against inferior Courts and. quasi-judicial tribunals.—The writ of 
mandamus will issue to tribunals exercising an inferior jurisdiction,. commanding 
them to adjudicate according to their powers in matters which are judicial in their 
character,?** subject to the following limitations: ; : ; 

. (i) A mandamus goes to set a tribunal in motion but not to prescribe the 
way in which it shall do any. particular act, unless it is quite plain. that what it 
has to-do.is purely ministerial, and not judicial.2*7 In other words, a: mandamus 
may be issued to command a tribunal to hear and decide a particular matter, -but 
no direction would be given as to the manner in which it is to decide.** Thus, an 
administrative tribunal may be compelled to hear and determine an appeal.”>, 

(ii) Nor would mandamus be issued directing a tribunal to review its 
decision, where the tribunal has exercised its jurisdiction, even though its, deci- 
sion be erroneous and there is no other way of having the duty’ performed.” 

(iii) Nor will mandamus issue where a tribunal has dismissed a matter 
on hearing a preliminary objection, or on the ground that he has disbelieved 
certain evidence,? or refused to receive some evidence as incompetent,’ or refused 
adjournment,’ and on similar grounds relating to matters within the discretion 
of the tribunal, : } i 

Whether mandamus will lie against Governments of Union and State.—See 
under Art. 361, post. 


PROHIBITION iocue 
Prohibition, nature of—Prohibition is a‘ judicial writ, issuing out of ‘a 
superior Court and directed to an inferior Court, preventing the inferior Court 
from usurping jurisdiction with which it is not legally vested, or in other words, 
to compel Courts entrusted with judicial duties to keep within the limits of he 
jurisdiction.» In general, Prohibition differs from Mandamus only on: the- fol- 
lowing points: ea 
(a) Prohibition commands inactivity instead of’ activity. oa 
(b) While the issue of Mandamus is discretionary, with ‘certain’ excep- 
tions; the issue of the writ of Prohibition is of right’ (though not oe 
and .the superior Court cannot refuse ‘to enforce public order in” . 
administration of the law by the denial of this ‘writ. ‘So, in’ the gat 
Prohibition, the superior Court will not-be fettered by the fact that an re 
remedy (e.g., appeal?) exists to correct the abuse or excess of Jere norit 
which the writ is sought.* Wherever ‘any body of persons having ge i tet 
to determine questions affecting the rights of subjects and haying tl ae Y etrol 
judicially, act.in excess of their legal authority, they. are subject iD 
ling jurisdiction exercised by the writs of prohibition and , certiorat niles acting 
(c). While Mandamus is available’ against apy public a at salar 
administrative and local bodies,—Prohibition, will issue only: against e ah a: 
rities, including within that term quasi-judicial and, a : arinstb: 
Tncome-tax - Commissioners ;* .. Assessment Committee ;?? Jélectricity 
1 re Clifford and O'Sullivan, (1921) 
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810. (9) Kensington nc i" 
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(3) Ex parte Gill, (1885) 53 L.T. 728. (10) Ex 
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ners;™, Municipality ;? arbitrators.* Prohibition is not available against purely 
executive acts which may be controlled by Mandamus. 


Limits to the writ of Prohibitions—(i) It will not issue to restrain the 
exercise of legislative functions.’® 


(ii) Prohibition will issue only to a public authority. It will not issue 
to a mere private tribunal exercising consensual jurisdiction such as a club or a 
trade union.”* 


(iii) It will not be readily issued if there is a right of appeal from the 
inferior Court which has not been used.”* 


(iv) Where proceedings in the inferior tribunal are partly within and 
partly without jurisdiction, prohibition will lie- against doing what is in excess 
of jurisdiction.’® 


(v) There must remain something to which prohibition can apply, 
some act which the authority if not prohibited, may do in excess of its juris- 
diction, including any act, not merely ministerial, which may be done by it in 
carrying into effect any quasi-judicial order which it has wrongly made.’® An 
application for prohibition is never too late so long as there is something left 
for it to operate upon.”° 


CERTIORARI. 


Certiorari, nature of —The writ of certiorari is issued for removing the 
records of proceedings from an inferior tribunal or quasi-judicial authority™ 
to the High Court ‘for the purpose of determining the legality of the proceedings 
or for giving fuller or more satisfactory effect to them than could be done by the 
Court below’ ;?"* to control the action of inferior Courts and to make it certain 
that they shall not exceed their jurisdiction ;?* to quash a decision that goes beyond 
jurisdiction ;?? to ensure observance of the rules of natural justice.?* 


Broadly speaking, there is no difference in principle between the writ of 
certiorari and that of Prohibition except that the latter may be invoked at an 
earlier stage*—the object of both being to control judicial or quasi-judicial 

es. 


But though closely akin to each other, there are points of difference between 
Prohibition and Certiorari:. 


(i) While certiorari lies to quash a proceeding after trial, prohibition 
would not be issued after trial except in a clear case, apparent on the face of the 
Proceedings, that the Court or tribunal was acting without jurisdiction2** The 
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object of prohibition is prevention, while certiorari. may serve the dual purpose 
of prevention or cure. “Where a final decision has been made by the inferior 
Court, prohibition is obviously useless, but certiorari is available to enable the 
High Court to quash the decision. Thus, prohibition is the appropriate remedy 
to prevent the Minister of Health from proceeding to confirm an ultra vires 
housing scheme,? and certiorari when an ultra vires scheme has already been 
approved by the Minister”. 


(iii) On the other hand, certiorari may be issued for removing proceed- 
ings to the High Court for better justice (in view of the difficult matter involved), 
even though the inferior tribunal has jurisdiction,—but where the inferior tribunal 
has jurisdiction prohibition cannot obviously lie.* 


(iv) Certiorar? may be had in either civil or criminal proceedings. 


(v) Entirely different considerations apply to .\andamus from those which 
apply to certiorari. When it has been shown that a tribunal has declined to consider 
matters which they ought not to have considered, or have not decided the case 
according to Jaw, mandamus would be granted commanding the tribunal. But 
certiorari will lie to quash or remove proceedings on the grounds of want or 
excess of jurisdiction or of the order being bad on its face, but not on the ground 
that the tribunal (having jurisdiction) has not taken into consideration matters 
which it ought to have taken into consideration.‘ 

Principles governing issue of Certiorari. 

(i) A writ of certiorari does not require any personal right or interest to 
support a claim for such writ. The only distinction is that in the case of a man 
who is personally aggrieved he can ask for the writ almost ex debito justitiae 
and that in the case of a man who has not suffered any injury, the Court has 2 
discretion to grant or refuse the application according to the circumstances of 
a case.® Thus, it will be refused if there has been undue delay in bringing the 
application ;’ or if the applicant comes with a suppression of material facts.* 


(ii) Certiorari io remove the proceedings to the High Court for trial is 
granted only if—(a) in the opinion of a Judge of the High Court, the action 
Vs fit to be tried in the High Court, or it may be desirable that it should be so 
tried on account of difficult point of law involved ;* or (6) where there is reason 
to suppose that a fair trial could not be secured: in the Court below, or (¢} 
complete justice cannot be obtained in the lower Court.7° 


But—(a) Certiorari to remove proceedings will not be granted where the 
superior Court itself has 20 jurisdiction to determine the matter, ¢.9., where the 
jurisdiction of the High Court is barred by statute," or the matter 1s not oe 
capable of being determined by the superior Court. () Just as man ene 
will not be issued to compel an authority to exercise its discretion in : particu = 
way, so certiorari will not issue for the purpose of exercising an appel Be es 
diction, to correct a merely erroneous decision, unless an appellate jurisdt 
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has also been conferred upon the High Court. But when the want of jurisdiction 
is based upon the breach of a fundamental principle of justice, certiorari would 
not be refused simply because there is a right of appeal.’*"* (c) Certiorari will 
not be granted where, if the writ were subsequently quashed, the inferior Court 
could not be ordered to resume the proceedings, e.g., where the proceedings in an 
inferior Court have become null and void by the operation of some statute, or 
otherwise.® 


(iii) Certiorari to quash criminal proceedings.—Certiorari does not quash 
an acquittal even though want of jurisdiction is apparent on the face of the 
proceedings, on the ground that a man should not be put in peril twice for the 
same offence. Where however the order of acquittal is the result of appeal 
(quashing conviction), certiorari lies to quash that appellate order." Certiorari 
would go to quash a conviction, which is found to have been obtained by fraud and 
perjury.8 It lies to correct all irregularities in the proceedings of inferior Courts 
which are vitiated by fraud? Where the inferior Court violates some principle 
of natural justice, ¢.g., by interviewing some witness in the absence of the accused 
(whether with any improper motive or not) contrary to the principle that ‘justice 
must not only be done, but must manifestly be seen to be done,’ certiorari will 
lie to quash the conviction, and even the Court which made such conviction may 
be made to pay the costs of the application for certiorari.*” 


Conditions precedent to issue of the writs of certiorari or prohibition —The 
conditions necessary for the issue of either of these writs are— 


(a) There should be a tribunal or officer, (i) having legal authority ,?? 
(ii) to determine questions affecting rights of subjects, and (iii) having a duty 
to act judicially? (including within that term all quasi-judicial bodies, domestic 
tribunals, etc., as to which, see below). “In this connection the term ‘judicial’ 
does not necessarily mean acts of a Judge or legal tribunal sitting for the deter- 
mination of matters of law, but for the purpose of this question a judicial act 
seems to be an act done by a competent authority, upon consideration of facts 
and circumstances, and imposing liability or affecting the rights of others.” These 
writs would not lie against merely administrative action of the Government or a 
public officer which can in no sense be said to quasi-judicial in nature 5 or against 
ministerial acts.* But a proceeding is none the less a ‘ judicial’ proceeding subject 
to prohibition or certiorari because it is subject to confirmation or approval by 
some other authority.» No prohibition or certiorari will issue in order to inter- 
fere with the functions of the Legislature, or with provisional executive 
which are subject to confirmation by the Legislature ;? or 
having advisory functions only? 
in excess of its legal authority 


orders 
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(b) Such authority must have acted 
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all.2 Thus, certiorari would not lie merely because the decision happens to be 
wrong or the tribunal acts without sufficient evidence or misdirects itself in 
considering the evidence.* (As to when a tribunal acts without or in excess of 
its jurisdiction, see below). 


(c) The jurisdiction of the tribunal in question must be inferior to that 
of the High Court.° Where the inferior Court has the same jurisdiction as the 
High Court, e.g., in bankruptcy, the writ will be refused.® Similar is the case 
where the inferior tribunal is given exclusive jurisdiction by statute.® Certiorari 
cannot issue against an independent tribunal’. or a Court of equal status.* 


_ When does a Court act without jurisdiction—A Court may be acting without 
or in excess of jurisdiction in the following circumstances: 


(a) Where the Court is not properly constituted, e.g., where the members 
of the Court or any of them is disqualified to sit® or to have a bias in the matter 
which should have resulted in their not sitting.?° 


(b) Where the subject-matter of enquiry is beyond the scope of the 
inferior Court, either by reason of its nature, or by reason of the absence of some 
essential preliminary.” 

(c) Where the Court has assumed a jurisdiction upon a wrong decision of 
the facts upon which the existence of the jurisdiction depends, the decision of 
those facts is open to review by a superior tribunal.” 


But when a Court, having jurisdiction over a matter properly enters upon an 
enquiry but proceeds to his order upon an erroneous finding, its order cannot be 
said to be without jurisdiction and so it cannot be quashed by certiorart, though 
it may be quashed in appeal. Thus, “A justice who convicts without Sire 
is doing something that he ought not to do, but he is doing it as a Judge, and i 
his jurisdiction to entertain the charge is not open to impeachment, his subsequent 
error, however grave, is a wrong exercise of a jurisdiction which he has and not 
a usurpation of a jurisdiction which he has not’’.* 


When the inferior Court has jurisdiction to decid 
deemed to exceed or abuse its jurisdiction, merely becat 
construes a statute, or admits illegal evidence, or rejects. 
misdirects itself as to the weight of evidence, or convicts wit 


e a matter, it cannot be 
ause it incidentally mis- 
ts legal evidence, or 
hout evidence.*” 


(d) But there is a complete failure of justice where a tribunal ae 7 
quasi-judicial order against a party without hearing evidence on the point, at al. 


Judicial and quasi-judicial tribunals.—It would be necessary in ene ee 
to distinguish between judicial and administrative functions. | It is . - oy 
that a Court exercises ‘judicial’ functions ; similarly, an Sd 0 ‘bead 
sometimes exercise ‘judicial’ functions, and in such a case te eae Cee 
judicial’ body or tribunal. What then, is the essence of the ‘judici 
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A Court has been defined as “a place where justice is judicially adminis- 
tered”.2” So it refers to a Court of Justice, i.e., a Judge or Judges when acting 
judicially,® but not when transacting mere administrative business.” On the 
other hand, the exercise of some judicial functions or even resort to some judicial 
procedure does not convert an administrative tribunal into a ‘Court’.” 

The term ‘judicial’ is thus not identical with the term ‘Court’, A ‘judicial’ 
act, in its comprehensive sense, means ‘an act done by a competent authority, upon 
consideration of facts and circumstances, and imposing liability or affecting the 
rights of others’? But decisions affecting the rights of others may be made by 
three different categories of authorities, taking them broadly: The first are the 
Courts of law, or judicial tribunals, strictly speaking, who are constituted for 
‘determining questions of law. In the second category fall the administrative 
tribunals or governmental bodies who combine administrative with judicial 
functions. In the third category are the ‘domestic tribunals’ who are bodies of 
private persons and laymen, having no authority to determine questions of law: 
it is in a very loose sense that the third category of tribunals may be said to 
exercise a judicial function, What distinguishes Courts from any tribunal of 
the second or third category is that it is only the ‘Court’ which represents the 
‘judicial power’ of the Sovereign,”? viz., “the power which every Sovereign must 
of necessity have to decide controversies between its subjects or between itself 
and its subjects, whether the rights relate to life, liberty or property.” 


Secondly, what distinguishes a Court from an administrative authority is 
that the decisions of -the Courts are objective, i.e., arrived at by the application 
of fixed standards; even the discretion which a Court of Justice is allowed to 
exercise in some particular cases, has to be exercised in accordance with certain 
fixed principles.2® On the other hand, the decisions of administrative authorities 
are usually subjective, in the sense that they are reached without applying any 
standard at all, except that of expediency.* “Just as the absence of discre- 
tion is the mark of the ministerial duty, so it is the essential presence of discretion 
which distinguishes the administrative function, from the ministerial on the one 
hand, and from the judicial on the other’.*5 


But when an administrative authority exercises discretion, after first applying 
some fixed standards, or only upon the existence of some i dee hee i 
condition,* ¢.g., when a licensing authority refuses or grants a license after deciding 
whether an applicant is legally qualified to hold a licence,? the administrative 
authority may be said to combine administrative and judicial functions, or shortly 
to exercise ‘quasi-judicial’ functions. It has already been explained that an 
administrative tribunal, exercising quasi-judicial functions, must observe the 
rules of ‘natural justice’ (see p. 54, ante), and cannot therefore come to a decision 
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without a ‘hearing’, i.e.., without giving a person an opportunity of putting forward 
his case, and this is in common with a Court. But at the same time an adminis- 
trative tribunal is not bound to follow all the rules of procedure and evidence as 
are followed by the Courts.”-* Thus, it is free to have its hearing in camera,?* 
while a Court has no discretion to sit in camera, though the law allows it to sit 
in camera for the purpose of determining particular cases by reasons of policy.’ 


So, it is the ‘hearing’ which constitutes the judicial function® and not merely 
the determination of rights or settlement of disputes, but the decision of rights 
‘after hearing evidence between a proposal and an opposition.* Hence, from the 
mere fact that an act of the Government or a public officer may have the effect 
of prejudicing the rights of private parties, it does not follow that such an act 
is necessarily of a judicial nature. Where the officer does not hear any evidence 
nor is required to pass any formal orders on hearing objections, the action of the 
officer cannot be the subject of a proceeding in certiorari.°?° The essence of the 
judicial function is the coming to a decision after weighing a question from two 
sides. 


The distinction between judicial and quasi-judicial proceedings has been thus 
summarised by the Report of the Ministers’ Powers Committee,” which has been 
later adopted judicially :"* “A true judicial decision presupposes an existing dispute 
between two or more parties and involves four requisites:—(1) The presenta- 
tion (not necessarily orally) of their case by the parties to the dispute; (2) if the 
dispute between them is a question of fact, the ascertainment of the fact by means 
of evidence adduced by the parties to the dispute and often with the assistance 
of argument by or on behalf of the parties on the evidence; (3) if the 
dispute between them is question of Jaw, the submission of legal argument by the 
parties; and (4) a decision which disposes of the whole matter by a finding upon 
the facts in dispute and an application of the law to the facts so found, including, 
where required, a ruling upon any disputed question of law. 


A quasi-judicial decision, on the other hand, involves requisites (1) and (2), 
does not necessarily involve (3), and never involves (4). The place of (4) is 
in fact taken by administrative action.””* 


ILLUSTRATION 


The (English) Mental Deficiency Act, 1913, provided that it was one of. the oma 
of the local educational authority to make arrangements for ascertaining what children vr 
‘defective’ s0 as not to benefit from instruction in special schools. A boy of 11 was cosa be 
by Dr. Boycott who gave a certificate that the boy was defective; the Pajecnap eee 7 
signed by another doctor who had not even seen the boy. The certificate we an aril 
4 writ of certiorari, holding that the duty imposed by the Act was a can Pe eran 
that the signing of the certificate by « doctor who had not even seen the boy, was 4 
the principles of natural justice :4-7 
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Judicial review of administrative determination, in the U. Ss .A.—In the United 
States, an administrative authority, acting in a judicial capacity, Is not yates by 
the procedural requirements of a Court of justice as regards evidence, pleading, 
etc.””" 


Thus, it may—(a@) receive hearsay evidence, uncertified documents, dispense 
with formal proof of their execution; (b) not strictly follow the doctrine of 
stare decisis; (c) adopt a summary procedure. 


An administrative tribunal must, nevertheless, observe the requirement of 
‘due process,’ viz., that it must make its determination after prior notice ‘9 the 
party to be affected and after offering him an opportunity to be heard;’” or, 
where prior notice is not feasible owing to practical reasons, allow the party 2 
opportunity to test the validity of the order on appeal to superior administrative 
authorities or to the Courts. 


Broadly speaking, the Courts will exercise a right to review administrative 
determinations on the following grounds :**” 


(a) to ascertain whether the administrative body has violated the require- 
ment of due process, or any other constitutional provision; (b) to ascertain 
whether the law under which the administrative agency is acting, is itself consti- 
tutional; (c) to ascertain whether the administrative body has properly construed 
the law or regulation under which it purports to act; (d) to ascertain whether 
the administrative body has acted ultra vires, i.c., beyond its jurisdiction; (¢) 
to ascertain whether the administrative body has exercised its powers in an 
arbitrary, unreasonable, malicious, discriminatory or partial manner; (f) to 
ascertain whether the administrative agency has made a correct finding of facts 
and drawn proper conclusions from them. 


But where by statute, the administrative body’s finding of fact or decision 
is made final?° and conclusive, the Court can question it only if the administrative 
body acts—(i) ultra vires; or (ii) in bad faith or malice.” 


Distinction between Courts and ‘domestic tribunals’—The phrase ‘domestic 
tribunal’ has been used to refer to committees of trade unions, of members’ clubs, 
and of professional bodies,?® established by statute, when acting in a quasi-judicial 
capacity.2*#> But there are wide differences between the principles and procedure 
followed by Courts and such domestic tribunals. 


In a Court of justice, the accused is entitled to be tried by the evidence, legally 
adduced and has a right to be represented. by a skilled legal advocate. A domestic 
tribunal, on the other hand, is in general composed of laymen. It has no power to 
administer oath, and no party has the power to compel the attendance of witnesses. 
It is not bound by the rules of evidence. It may act on mere hearsay and 
sometimes the members present or some of them are themselves both the 
witnesses and the Judges. Before such a tribunal, Consel have no right of 
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audience and there are no effective means for testing by cross-examination the 
truth of the statements that may be made.? 
It follows therefore, that the decision of a domestic tribunal cantiot be 


attacked on the ground that it is against the weight of evidence or that the tribunal 
acted on preconceived views.? 


_ The only grounds upon which the decision of a domestic tribunal may be 
interfered with by a Court of law, by certiorari or otherwise are—(i) that the 
tribunal had no jurisdiction; (ii) that it did not follow the principles of natural 
justice; (iii) that it did not act in good faith 


The rules of natural justice require that there must be due enquiry, that the 
accused must have notice of what he is accused and have an opportunity of being 
heard, and the decision must be honestly arrived at.1 So, however, unjust the 
rules or the action of thé tribunal may be, the Courts cannot interfere unless the 
tribunal has denied the accused a chance of defence and explanation or the tribu- 
nal has acted mala fide. So, where the tribunal has acted honestly and in good 
faith, their decision does not become null and void simply owing to the presence 
in the tribunal of a member who had a dislike for the plaintiff but the plaintiff has 
submitted to the jurisdiction of the tribunal throughout the proceedings. The 
test is whether the presence of prejudiced persons inject such an element of bias 
into the tribunal as to give rise to a reasonable suspicion that the trial was not a 
fair one.? 


JuRISDICTION To IssUE THE JupIcIaAL Writs aGarnst Court-Martial 
AND Mivitary TRIBUNALS. 

England.—Courts-martial, should be distinguished from military tribunals set 
up by the military in a state of war or under martial law.** oe 

(a) Military tribunal—tThe tribunals set up by tha military are not judicial 
bodies. Thus, the ordinary Courts have no right to issue a writ of prohibition or 
mandamus upon a military tribunal.’ “To attempt to make the proceedings 
administering summary justice under the supervision of a military commander, 
analogous to the regular proceedings of Courts of Justice is quite illusory. 

As regards habeas corpus, there is conflict between Irish decisions but the 
position seems to be this: The ordinary Courts have jurisdiction to ee 
whether a state of war did exist justifying the setting up of a military tribunal. 
So, if the Court holds that a state of war did exist, there is no remedy by habeas 
corpus against a sentence passed by the military tribunal. But habeas corpus 
would lie if the Court holds that there was no state of war at the time of setting 
up of the tribunal.? It would also lie in the former case, after the restoration 
of peace, unless an Act of Indemnity be passed in the meanwhile. ee 

(b) Court-martial —A Court-martial, on the other hand, " : hg the 
up under the Military Law (e.g., the Army Acts in England an ' oh while 
enforcement of military law, whether in time of peace or of war. i praieel 
4 military tribunal set up under Martial law has jurisdiction over ba a oibleee 
citizens, the jurisdiction of a Court-martial is restricted only to persons * 
to military law, i.e., members of the Defence forces. 
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There is provision for a regular trial before a Court-martial, though the 
procedure does not, in all respects, compare with the procedure followed by an 
ordinary Criminal Court. The sentences passed by Courts-martial become matters 
of record and can be enforced by the military authorities ; while ae 
inflicted by military tribunals under martial law have no legal sanction and : hat 
is why an Act of Indemnity is required to save the tribunals themselves and those 
who enforce those awards, from illegality (see p. 194, under Art. 34, post). 


Courts-martial have their jurisdiction limited by the statute under which 
they are created. If they exceed that jurisdiction, e.g., by applying military law 
to persons not subject to that law, or by exceeding the powers conferred by the 
statute, the Civil Courts may interfere with their action by the ordinary writs of 
habeas corpus, certiorari and the like.’ 


Similarly mandamus will issue to prevent Courts-martial from exceesling 
their jurisdiction, but not to interfere with their proper jurisdiction, ¢.q., m 
issues of military discipline. 


Certiorari will lie in respect of proceedings before a Court-martial only when 
it exceeds a jurisdiction, e.g., by trying a person who is not a soldier or is not 
subject to military law," or by determining matters outside the scope of military 
law, such as by affecting the ‘civil’ rights of a soldier. Where the Court-martial 
does not exceed its jurisdiction, the High Court cannot interfere on the ground 
that the Court-martial had not been properly constituted or had followed a wrong 
procedure,—these being matters of military law and procedure.”® 


U.S.A.-Similarly in the United States, it has been held that the Courts- 
martial being tribunals of special and limited jurisdiction, their judgments are 
always liable to collateral attack on ground of want or excess of jurisdiction.” 
But judgments which are within jurisdiction cannot be reviewed or set aside by 
civil tribunals.1* A writ of habeas corpus is available to test the jurisdiction 
of a court-martial." Thus, no usage of war could sanction a military trial for 
any offence whatever of a citizen in civil -life, in nowise connected with the 
military service, at a place where the civil courts were in full operation.” 


India—As will appear from under Art, 33, post, Courts-martial may be 
established under the Indian Army, Navy and Air Force Acts. Courts-martial 
constituted under these Acts are special tribunals, and the proceedings before them 
cannot be said to be ‘criminal proceedings’ in the strict sense even when they try 
offences committed under the ordinary law.2? But habeas corpus would lie 
against their judgments or orders when they are without jurisdiction or against 
all principles of natural justice.**? Hence, the High Court cannot interfere, 
by habeas corpus, with a trial by a Court-martial on the ground of inswfficiency 
of evidence, but may interfere if there has been no hearing at all or where the 
Tules of natural justice have not been followed.?* 
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When Certiorari is taken away by statute—Certiorari may be taken away 
by a statute only by express negative words to that effect,?** but not by such words 
as that the matter shall be ‘finally determined’ in the inferior Court, or that ‘no 
other Court shall intermeddle’.25 But it may be taken away by incorporating 
the provisions of a previous statute in which certiorari was taken away.’ Clauses 
by which certiorari is taken away are strictly construed? and the bar applies only 
if the procedure laid down by the statute is followed and the conditions complied 
with? A writ of certiorari cannot be barred by words such as ‘final’, ‘without 
appeal’ and the like, in an any enactment. “Certiorari can only be taken away by 
express negative words.’ 

But even where certiorari is taken away by statute, it will lie, even on the 
application of the defendant, where the inferior Court has acted without or in 
excess of jurisdiction, for then the Court would not be acting within the terms 
of that statute.® Similarly, will certiorari lie notwithstanding statutory bar, 
where the proceedings of the inferior Court have been vitiated by fraud or malice,* 
or where the order is bad on its face.*® But where the inferior tribunal has 
jurisdiction to decide the matter, certiorari will not lie on grounds of appeal, 
simply on the ground that that there is no right of appeal from the decision 
complained of.’ 


Costs—In England, costs are not, generally, awarded in a successful 
certiorari proceeding against the tribunal, in the absence of misconduct or 
perverseness on the part of the tribunal. But where the tribunal contests the case 
by a counsel, the applicant should get costs.%! 

In India, Rule 10 of Order 35 of our Supreme Court Rules, 1950, leaves it 
entirely to the discretion of the Court." 

QUO WARRANTO 
(A) In England: Quo Warranto, nature of —This writ? was issued 
to persons “who claimed or usurped any office, franchise, liberty or 
privilege belonging to the Crown, to enquire by what authority they maintained 
their claim’, in order that the right to the office or franchise might be 
determined”.** 

It lay for usurping any “office of a public nature, and a swhstantive ottice, 
not merely the function or employment of a deputy or servant at the will and 
pleasure of others.”"* Membership, of the Privy Council has been held to be an 
office for this purpose.® The writ is issued for the mere purpose of trying @ 
claim to an office. Thus, even if a wrongful claim is made to an office which 
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does not exist or a new office is set up, an information in the nature of quo war- 
ranto may lie.16 


Conditions for the issue of Quo Warranto.—An information in the nature of 
Quo Warranto will issue in respect of an office, only if the following conditions 
are satisfied: c ; 

(i) The office must have been created by charter from the Crown or by 
statute. Thus, it will not lie against an officer of a private corporation.” ; 

(ii) The duties of the office must be of a public nature.” Thus, it will 
not lie in respect of offices of a private charitable foundation or of a private 
association.’ 

(iii) The tenure of the office must be ‘permanent’ in the sense of not 
being terminable at pleasure.” For, where the officer holds his office at the mere 
pleasure of another, he may be legally dismissed again immediately after the 
Court reinstates him on the ground that he was illegally dismissed and the Court's 
action would thus be futile?" On the other hand, if the object of the information 
is to remove the holder of the office, that can be legally done by the employer 
without intervention of the Court.” 

(iv) The person proceeded against must have been in actual possession 
and user of the office in question.2* There must be an unconditional acceptance 
of the office and steps necessary to constitute admission to the office must be 
taken: the taking of steps preliminary to admission will not be sufficient.?° 

On the other hand—(a) Quo Warranto will not lic for the purpose of 
trying the right to an office which is no longer in existence.’* But resignation of 
the office after a rule nisi has been issued: will be no bar to the rule being made 
absolute.? 

(b) Statutory remedies displace Quo Warranto as a remedy in cases 
within their scope, but the remedy remains available in all cases outside that 
category.” 

(c) When the title to a, corporate office is in question, it is absolutely in 
the discretion of the Court to grant or refuse the information. It will not be 
granted as a matter of course, only if a reasonable doubt as to the legal validity 
of the title is shown.® ; 

Who may apply for Quo Iarranto.—(a) A private person cannot apply 
for information in the nature of quo warranto calling upon a corporation or 
persons claiming to be a corporation, to show cause by what authority they claim 
to act as such. Such a suit can only be filed by the Attorney-General, on behalf 
of the Crown.* But a private person can bring such an application if the object 
is to have information as to the individual titles of the members of a corporation, 
f.e., in what authority they claim to exercise their individual functions.‘ 

._ (b) The applicant must have some interest in the election or office in 
ea information will not be issued at the instance of a mere man of 
: wv _But every inhabitant of a municipal corporation is entitled to question 

¢ election of the corporation even though he is not qualified to vote.® 
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(c) But the right to impeach an election would be lost by acquiescence, with 
knowledge of the circumstances which render it invalid? A person, who as‘an 
official helped the defendant to exercise the office,® or as legal adviser advised 
him, that the election was good,® or was a party to an agreement not to enforce 
the bye-law upon which he relies,” is not entitled to impeach the election, But 
the right is not lost merely by reason of attending meetings at which the defendant 
functioned in his impeached capacity, provided it is not shown that the applicant 
concurred in the defendant’s election.” 


(B) In India.—There was no statutory provision analogous to this remedy 
under the existing lav. The prerogative writ, too, does not appear to have been 
used except in one reported case,!? to prevent a person who had not been duly 
elected, from exercising the functions of a Commissioner under the Calcutta 
Municipal Act. In a recent case,’* an attempt to use the writ failed because the 
office was not situated within the Presidency town of Calcutta. In this case,* 
the Privy Council observed that information in the nature of quo warranto is a 
civil proceeding, so that a new trial may be ordered. 


Supreme Court Procedure in Mandamus, Prohibition, Certiorari, Quo War- 
ranto.—Order 35, Rr. 6-10 of the Supreme Court Rules, 1950, provide :— 


“6. An application for a direction or order or writ in the nature of mandamus, 
prohibition, certiorari quo warranta, shall be filed in the Registry and shall be accompanied 
by a statement setting out the name and description of the applicant, the relief sought and 
the grounds on which it is sought, and by an affidavit verifying the facts relied on, and at 
least six copies of the said statement and affidavit shall be lodged in the Registry of the 
Court. The application shall be made by notice of motion. ; 

7. Such application shall be heard by a Division Court, except in vacation, when 
it may be heard by a single Judge. Unless the Court otherwise directs, there shall be 
at least eight clear days between the service of the notice of motion and the day named 
therein for the hearing of the motion. : 

8. Copies of the said statement shall be served with the notice of motion “se 
every party to the proceedings shall supply to any other party, on demand and on paymen' 
of the proper charges, copies of the said affidavits. 

9. The notice shall be served on all persons directly affected, and on such other 
persons as the Court may direct: : b 

Provided: that on the hearing of any such motion, any person who desires : rie 
heard in opposition to the motion and appears to the Court to be a proper pi of 
heard shall be heard, notwithstanding that he has not been served with the ner a3 
motion and shall be liable to costs in the discretion of the Court if the order sha 
made. 

10. The Court may in such proceedings impose such terms as to cost 
the giving of security as it thinks fit.” 


The brevity of the above rules shows that on points of merit, the Supreme 
Court will follow the principles established by English ok se 
rt. 


s and as to 


Analogous Provisions—As to whether the writs specified in , 
may be fecued directly against the Government of India or of a State, see unde 
the 2nd Proviso to Art. 361, post. 
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Crause (4) 
OTHER CONSTITUTIONS 


U.S.A.—There is no provision for the suspension of any of the writs other 
than that of habeas corpus. 


Art, I, Sec. 9 (2) of the Constitution says— 


“The privilege of the writ of Habeas Corpus shall not be suspended, unless when :n 
cases of rebellion or invasion the public safety may require it. ; 


It has been held that the power of suspension given above cannot be ¢xer- 
cised by the President without capress authorization of Congress.*°7® “Congress 
is of necessity to judge whether the public safety does or dovs not require it. 18 
But Congress cannot authorise a suspension of the writ outside the theatre of 
actual war or invasion, and it is for the Courts to say whether such a condition 
prevails at any particular place.”* 

Eire—-Art. 28 (3) 3° e! the Constitution of 1937 says— 


“Nothing in this constitution shall be invoked to invalidate any law enacted by the 
Oireachtas which is expressed to be for the purpose of securing the public safety and the 
preservation of the State in time of war or armed rebellion, or to nullify any act done or 
purporting to be done in pursuance of any such law.” 


“Jn this sub-section, ‘Time of war’ includes a time when there is taking place an 
armed conflict in which the State is not a participant but in respect of which cach of the 
Houses of the Oireachtas shall be resolved that arising out of such_armed conflict a Natio- 
nal emergency exists affecting the vital interests of the State.” (First Amendment of the 
Constitution Act, - 1939). 

“Time of war’ shall also inciude such after the termination of the said armed 
conflict as may elapse until each of the Houses of the Oireachtas shall have resolved that 
the said National emergency occasioned by such armed conflict has ceased to exist.” 
(Second Amendment of the Constitution Act, 1941). 


German Reich—Art. 48 of the Weimar Constitution of 1919 provided— 


_. “Where public security and order are seriously disturbed or endangered within the 
Reich, the President of the Reich may take the measures necessary for their restoration, 
intervening in case of need with the help of armed forces. For this pmrpose he is permit- 
ted, for the time being, to abrogate either wholly or partially the fundamental rights. laid 
down in Arts. 114, 115, 117, 118, 123, 124 and 153. 


The President of the Reich must, without delay, inform the Reichstag of any 
measures taken in accordance with paragraph 1 or 2 of this Article. Such measures 
shall be abrogated upon the demand of the Reichstag. 


Where there is danger in delay, the State Government may take provisional measures 
of the kind indicated in paragraph 2, for its own territory. Such measures shall be abro- 
gated upon the demand of the President of the Reich er the Reichstag. 


Details are to be determined by a law of the Reich”. 


Burma.—Cl. (3) of Sec. 25 of the Constitution of Burma says— 
P _ “The right to enforce these remedies shall not be suspended unless, in times of war, 
invasion, rebellion, insurrection or grave emergency, the public safety may so require.” 

Also note Art. 27.— : 


a ie Be Sa eo : 
Except in times of invasion, rebellion, insurrection or grave emergency, no citizen 


comets denied redress by due process of law for any actionable wrong done to or suffered by 


ie This Article thus imports the American doctrine of ‘due process’ [see pp. 
] 12, ante} only as regards ‘actionable wrongs’ and also excepts invasion, rebellion, 
imsurrection and grave emergency from that ‘due process’. 


et 
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INDIA 


_ Scope of Cl. (+4): Suspension of Fundamental Rights—This clause autho- 
rises the suspension of the fundamental rights in times of emergency, in accord- 
ance with the provisions of this Constitution——which means,—according to Art. 
359, post. 


Fundamental rights are guaranteed by the State for the development of the 
individual. In a case of emergency, when the very existence of the State is 
jeopardised, the State cannot safeguard rights of the individual to the detriment 
of its own life. The State’s right of survival thus takes precedence over indi- 
vidual rights in the interest of the individual himself. 


The mode of suspension provided by our Constitution is an order of the 
President, subject to legislative approval, see further under Art. 359, post. 


33. Parliament may by law determine to what extent any of 
the rights conferred by this Part shall, in 
Power to Parliament to their application to the members of the 


modify the rights confer- : 
pedi (byt: this Partin. thets Armed Forces or the Forces charged with the 


application to Forces. maintenance of public order, be restricted 

i or abrogated so as to ensure the proper 
discharge of their duties and the maintenance of discipline among 
them. 


OTHER CONSTITUTIONS 


England.—In England, a member of the armed forces stands under a dual 
liability. On the one hand, he is subject to all the special duties and discipline of 
the army; on the other hand, he is subject to all the duties and liabilities of an 
ordinary citizen. From this results an apparently paradoxical proposition. A 
soldier is bound to obey any lawful order which he receives from his military 
superior, but obedience to superior orders is not of itself a defence to a charge 
of crime, committed in obedience to such orders. A soldier cannot, any more 
than a civilian, avoid responsibility for breach of the law pleading that he broke 
the law in bona fide obedience to the orders of a superior. So, “he may be liable 
to be shot by a court-martial if he disobeys an order, and to be hanged up by a 
judge and a jury if he obeys it.’ The true rule laid down by the Courts is that 
a soldier is bound to obey, and will be protected if he obeys, an order of his 
superior which is not manifestly illegal, but he cannot escape liability to the ordi- 
nary law if he commits a crime by acting in obedience to an order for which the 
superior might be reasonably supposed not to have any good ground. 


On the other hand, there is a Code of special law, called military law, to ne 
force discipline amongst soldiers. This is embodied in the Army Act, Lee the 
King’s Regulations and Army Orders. It is a Code to which mar seat ae 
subject, and it constitutes a number of acts “military offences”. The eb 
offences mainly include offences committed by one soldier against _ Se 
they also include certain offences which are ordinary crimes. In pee ea he 
tary offences a soldier is subject to the jurisdiction of the Core Med ia 
does not reliéve him of his duties as an ordinary citizen, and he may 
the ordinary Courts as well for breaches of the ordinary law. eg , 

But over military offences, the jurisdiction of Courts-martial is annie 
Thus. a superior officer cannot be sued in the ordinary Courts for ae : 
pending his subordinate for a military offence and bringing him to tria 


— 
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i i i i i ¢ puni bordinate 
-martial by which he is acquitted? But if the officer punishes a subord: 
ue whoily beyond military control, he would be liable before the ordinary 


Court.” 


U.S.A.—The position in the United States is similar to that in Mae lne 
Members of military forces, when in the enemy territory, arc amenable only re 
military tribunals ;” but when within the United States territory, they are euni 
able not only by courts-martial under the articles of war, but also under the 
criminal laws of the State in which the offence may be committed, and for eo 
purpose, a soldier shall be surrendered by the military authorities to the mM 
authorities, except in time of war or when he is actually awaiting a trial by the 
court-martial or is undergoing a sentence passed by it.” 


Courts-martial are not parts of the judicial system of the United States as 
provided for by Art. III of the Constitution and so trial of the military forces 
by courts-martial is exempted from the rules of indictment and jury trial in 
criminal cases.”* 


Fire—Art. 38 (4) and (6) of the Constitution of 1937 are as follows— 

«“(4) 1. Military tribunals may be established for the trial of offences against 
military law alleged to have been committed by persons while suliject to military law and 
also to deal with a state of war or armed rebellion. 


2. A member of the defence forces not on active service shall not be tried by any 
court-martial or other military tribunal for an offence cognisable by the civil courts unless 
such offence is within the jurisdiction of any court-martial or other military tribunal 
under any law for the enforcement of military discipline. 


(6) The provisions cf Arts. 34 and 35 of this Constitution shall not apply to any 
court or tribunal set up under section (3) or section (4) of this article.” 


Burma.—Art. 28 of the Burmese Constitution is to the same effect as Art. 
33 of the Constitution of India. 


INDIA 


Scope of Art. 33: Power of Parliament with respect to Armed Forces.— 
This Article provides an exception to the foregoing provisions of Part III. It 
says that the provisions relating to Fundamental Rights, which are otherwise 
applicable to all persons, may, be restricted or abrogated by Parliament in their 
application as to members of the armed forces, in view of their special position, 
and the need of discipline amongst them. 


The special feature of the present provision of our Constitution is that it 
applies not only to the Armed Forces but also extends to the ordinary police who 


are charged with the maintenance of ‘public order’ [Vid i 
List Il cf Sch VIL] * public order’ [Vide Entries 1 and 2 of 


Existing law. —The Indian Army Act?** (VIII of 1911) ; the Indian Ai 
Act (XIV of 1932) ; and the Indian Navy (Discipline) Aa (XXXIV oF 18, 
mepeevey deal with the control and discipline of the members of Indian Army, 
ir and Naval Forces. As in England, these Acts provide that the members of 


ee et 
“ (19) Joh 
sig Cae wiston v, Sutton, (1786) 1 T. R. 


2) Kahn v. Anderson, (1921) 255 U.S. 

a ves v. Bailey, (1811) 4 Taunt. e 23) Dynes v. Hoover, (1857) 20 How. 
“i(21) Coleman'v. Tennessee, (1878) 97 U. ° 23a)" See aloo Verner Reno A 
(21) "Ce ; ; 7-U. - also T i 

S$. 509, Pe ory (ewe 
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these Forces __ are triable exclusively by Court-martial in res 
pect of purely military offences’, while they are triable both by the ordinary 
Courts as well as Courts-martial in respect of offences under the ordinary law.*# 


Legislative Power.—Read Entry 2 of List I, as regards Parliament’s exclusive — 
power to Iegislate with respect to ‘Naval, military and air forces; any other armed 
forces of the Union’. 


34. Notwithstanding anything in the foregoing provisions of 
Restriction on rights con: ues Fart, Fa nent ae ay by ee indemnify 
ferred by ths Pat while @0Y person in the service of the Union or of a 
martial law is in force in State or any other person in respect of any 
any area: act done by him in connection with the 
maintenance or restoration of order in any area within the territory 
of India where martial law was in force or validate any sentence 
passed, punishment inflicted, forfeiture ordered or other act done 


under martial law in such area. 


OxHeER CONSTITUTIONS 


England.—Though the decisions of the Privy Council have been otherwise as 
regards the colonies and Ireland,”* so far as Great Britain herself is concerned, the 
following propositions are now established: (a) Martial law, in the proper sense of 
the term, in which it means the suspension of ordinary law and the temporary §0- 
vernment of the country or parts cf it by military tribunals, is unknown to the law 
of England.!. In England, martial law means the common law right of the Crown 
as well as every citizen to maintain order at any cost. If the right amount 
of force is used to repel any violent resistance to the law or insurrection, there 
will be no redress at law against the use of such force. Martial law in this sense, 
need not be proclaimed, and officers and soldiers have no special privileges or 
responsibilities in the matter,? and if excessive or unnecessary measures are 
adopted, the person responsible for such acts shall be liable before the ordinary 
Courts. (b) Martial law in the Continental sense cannot be proclaimed by 
the Executive by virtue of royal prerogative at least in time of peace.*® (c) Some 
authorities maintain that in strict theory, the Crown has a prerogative to declare 
martial law in time of war, but no such power has been exercised in England 
since the time of Charles I, and it may be said to be obsolete in view of the mea- 
sure adopted during the severest crisis of World War II. There was no see 
tion of proclaiming martial law by prerogative nor of trial of the civilians by er 
tary tribunals but instead, Parliament passed the Emergency Powers Ae , 
authorising the creation of special war zone Courts to act in place of the or nes 
Courts in the event of actual invasion. In fact, however, the setting up of t ~ 
special Courts was not necessary and the ordinary Courts continued to functio 


throughout the gravest days of the war. 


Hence, the supersession of the ordinary Court 
by legislation, and in all cases where it has been 


Bs ten we ee ee 


Constitution, 9th 


s can take place in England only 
declared by statute, ¢.g., 


(24) Cf. Meads v. K. Emp., (1944) 49 (1) Dicey, Law of the 


y of z 93. as 
aoe ee 23, affirmed by A.I.R- Eds Pie. of the Featherstone Corin select 
(25) Ex parte Marais, (1902) A.C. 109; (1893) C. 7234; Dicey, Ph MO aii 
Chalmers and Hood Phillips, pp. 501-304; Can HC. sige joy 
ya eee Stephen’s Commentaries, = ones 6. | Hood Phillips. p- 502. 


Military, 
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Ireland, where it has been followed by an Act of Indemnity.‘ Acts of Indemnity 
are passed by Parliament after the cessation of a war for the protection of the 
military and others in respect of unlawful acts done during the war, whether under 
a' declaration of martial law or otherwise. In the absence of an Act of Indemnity, 
the acts of the military during war or rebellion can be challenged in the ordinary 
Courts after the cessation of the hostilities’ and it is for the ordinary Courts to 
determine whether a state of war existed or not at the time of the act in question.° 


~ U, S. A:—The President, as the Commander-in-Chief of the armed forces, 
has the power to employ them to repel domestic violence in the States, on the ap- 
plication of the State Legislature or Executive [Art. 4 (4)], and also without 
such application if the resistance is against the execution of federal laws,’ and to 
declare martial law for that purpose.” 


When honestly and reasonably coping with an insurrection or riot, a member of 
the military forces is not liable for his acts,® but when the exigency is over, he 
would be liable before the ordinary Courts for acts done beyond the scope of 


reasonable necessity.® There is no power of the Legislature, under the American 
Constitution, to pass an Act of Indemnity. 


The President is also competent to appoint military commissions or mili- 
tary Courts for the trial of civilians who had committed acts of a military cha- 
racter in regions under martial law, but the President has no power to establish 
a military Court for the trial of civilians in areas remote for the actual theatre 
of (War or insurrection where the civil courts are open.?® Martial law can never 
exist where the Courts are open and it is for the Courts to determine whether 
there exists such a state of war or not. Even Congress cannot proclaim mar- 
tial law in the absence of actual invasion.” 


“Martial law cannot arise from a threatened invasion. The necessity must 
ot eee ea invasion real, such as effectually closes the Courts and aenoaes ee cal 
France.—In France and other Continental countries, Marti 
suspension of the ordinary law and the substitution of pane by oe aed 
forces. The rule of the military is established by the declaration of a ‘state of 
seige’ by the Legislature, or, if the Legislature is not in session, by the Presi 
dent subject to approval by the Legislature. The powers of the mnilita na 
the duration of their authority are all determined by the legislation.?? - 


Inpra 
Scope of Art. 34.—This article refers to martial 1 

0 : This ar aw and Act i 
oe : oe ger eat tae entry relating to martial law. Bat i se 
n of List use of naval, military, air fo: i 
forces in aid of the civil power), together” wi ae ans or cha 

’ , together with the resid i 
shows that the power to declare martial law or to use Abe cened toe oak 
establish civil order is a legislati aliens i 


r ve powe ; : 
Parliament. Art. 34 further eausowers Paoest fo aaa alepraarite on 


legalising acts done during the operation i pass a law of indemnity, 
have been wrongs under the oeditiary Law. of martial law, which would otherwise 


> 9 1 
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Martial Law.—In international law, Martial law means the law administered 
by a Military Commander in occupied enemy territory in time of war. The pre- 
sent article does not mean that, for it refers to ‘maintenance or restoration of 
order in any area within the territory of India’. It means that Parliament 
may by law impose martial law in the Continental sense in case of grave insur- 
rection within the territory and the authority and powers of the military under 
such a law will be as laid down in that law. The words ‘validating sentence’ 
etc., show that military tribunals may be created by such legislation. It has been 
held in England that a military tribunal is not a Court of law and that the 
ordinary Courts cannot interfere with them by prohibition.’* But after the 
emergency is over, there is nothing to prevent the Courts to question their deci- 
sions as well as the acts of the military authorities, unless an Act of Indemnity 
is passed. It has also been stated (see p. 185, ante) that not being Courts of 
justice, the sentences passed by military tribunals have no legal sanction, and, 
therefore, unless an Act of Indemnity be passed, validating them, the tribunals 
themselves as well as the officers executing their sentences would be liable to 
the ordinary law, as soon as martial law was over. Hence, this article empowers 
Parliament to pass an Act of Indemnity. 

Act of Indemnity—An Act of Indemnity is, however, a contingency upon 
which the military cannot rely too much in doing wanton acts. For, usually Acts 
of Indemnity protect only bona fide act3,™ ¢.g., the (English) Act of Indemnity, 
1920, which followed World War I.° It may be expected that our Parliament, 
too, will follow this practice. The absence of the expression ‘purported to be 
done’ in the present article should be noted. Like the English Acts, however, 
Art. 34 provides for the protection not only of military officers but also civil 
officers for any act done, during the continuance of martial law, ‘in connection 
with the maintenance or restoration of order’. 

Legislation to give effect 35. Notwithstanding anything in this 
to ine Provisions Constitution, — 

(a) Parliament shall have, and the Legislature of a State 
shall not have, power to make laws— 

(i) with respect to any of the matters which under clause (3) 
of article 16, clause (3) of article 32, article 33 and article 34 may 
be provided for by law made by Parliament ; and ; 

(ii) for prescribing punishment for those acts which are 
declared to be offences under this Part; *° 
and Parliament shall, as soon as may be after the ee 
ment of this Constitution, make laws for prescribing punishmen 
for the acts referred to in sub-clause (ii) ; 

(b) any law in force immediately before the apap ne 
of this Constitution in the territory of India with respect to ee el 
matters referred to in sub-clause (i) of clause (4) or Pe cae 
punishment for any act referred to in sub-clause (i) of t aca aif. 
shall, subject to the terms thereof and to any ae ag ee fe fence 
cations that may be made therein under article 372, con 
until altered or repealed or amended by Parliament. 


(13) In re Clifford & O'Sullivan, (1921) te wade & Phillips, Pit Stephen’s 


.C._ 570. : : : 
(14) Phillips v. Eyre, (1869) 4 Q.B. 225 Commentaries, Vol, I, P: 2 
(243); Wright v. Fitzgerald, (1798) 27 St. _ reer 
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Explanation—In this article, the expression “law in force” 
has the same meaning as in Article 372. 


OtHeEr CoNnSTITUTIONS 


Burma.—Art. 39 of the Burmese Constitution says— 


“The Parliament shall make laws to give effect to those provisions of this Chapter which 
require such legislation and to prescribe punishments for those acts which are declared to be 
offences in this Chapter and are not already punishable.” 


INDIA 


Scope of Cl. (a): Legislation by Parliament to give effect to 
Fundamental Rights—Some of the provisions relating to Fundamental Rights in 
Part III authorise legislation to give effect to such provisions and also to prescribe 
punishment for violation of those provisions which are declared offences by the 
Constitution. This power of legislation is, by the present clause, given to the 
Union Parliament exclusively, for, otherwise, the laws relating to fundamental 
rights would not have been uniform throughout the country. The power is 
specifically denied to the State Legislatures. 


Sub-cl. (1).—The provisions of this Part which require legislation by Parlia- 
ment are: 


Art. 16 (3): Prescribing residence within the State to be a condition 
for employment under a State. 


Art. 32 (3): Vesting of inferior Courts with powers to issue writs for the 
enforcement of fundamental rights. 


Art. 33: Power of Parliament to modify application of fundamental rights 
as regards Armed Forces and the Police. 


Art. 34: Act of indemnity after application of martial law. 
Sub-cl. (it)—The provisions of this Part which declare offences are: 


Art, 17: The enforcement of any disability arising out of untouchability is 
an offence. 


Art. 23 (1): Traffic in human beings, imposition of begar or similar form 
of forced labour, are offences punishable in accordance with law. 


Scope of Cl. (b): Validity of ‘law in force’—This clause simply 
validates any law in force at the date of commencement of the Constitution which 
may relate to any of the matters referred to in Cl. (a) of the present article, 
until Parliament enters upon the field to legislate. ‘ 


PART IV 
Drrective Principtes or STATE Po.icy 


7 3G. In this Part, unless“'the context 
" "Definition, , _ otherwise requires, “the State? has the same 
eee meaning as in Part ITI. 


: INpIA 
Scope of Art. 36—This article says that the definition of the ‘ i 
2 . State’ 
tz Shall apply throughout Part IV, wherever that word is used. “ithe tdans 
on t not only the Union and State authorities, but also local authorities shall have 
*al-murah ea to follow the directives; e.g., the promotion of cottage 
industries, “prohibition of constimption of. intoxicants. _ Pa 
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37. The provisions contained in this Part shall not be enforce- 

Me Necalesh sakes cate able by any court, but the principles therein 
ciples contained in this Part. laid down are nevertheless fundamental in the 
governance of the country and it shall be the 


duty of the State to apply these principles in making laws. 
OTHER CONSTITUTIONS 

Eire—Art. 45 of the Constitution of Eire, 1937, says— 

__ “The principles of social policy set forth in this article are intended for the general 
guidance of the Oireachtas. The application of those principles in the making of Jaws shall 
be the care of the Oireachtas exclusively, and shall not be cognisable by any court under any 
of the provisions of this Constitution.” 

Burma.—Arst. 32 of the Constitution of Burma, 1948— 

“The principles set forth in this Chapter are intended for the general guidance of the 
State. The application of these principles in legislation and administration shall be the 
care of the State but shall not be enforceable in any court of law.” 

InpIa 

Urmuiry or THE Direcrives.—The Directives lay down the lines on which the 
State of India should work under this Constitution. Their contents may be 
divided under several groups: (i) Certain ideals, particularly economic, which 
the framers of the Constitution wish that the State should strive for. (ii) Certain 
directions to the future Legislature and the future Executive to show in what 
manner they should exercise their legislative and executive powers. (iii) Certain 
rights of the citizens which shall not be enforcible by the Courts like the ‘Funda- 
mental Rights’ but which the State shall nevertheless aim at securing, by regulation 
of its legislative and administrative policy. 

Though these Directives are not cognisable by the Courts and if the Govern- 
ment of the day fails to carry out these objects no Court can make the Govern- 
ment ensure them, yet these principles have been declared to be “fundamental in 
the governance of the country.” And if any Government ignores them, they will 
“certainly have to answer for them before the electorate at the election time. 
The idea of incorporating in the Constitution ‘non-justiciable Directives’ 1s taken 
from the Constitution of Eire, 1937 (a division of fundamental rights into 
justiciable and non-justiciable categories had also been recommended by the Sapru 


Committee). 
Though unenforceable in t ) 
in deciding cases relating to the subj 


he Courts, it has been suggested that the Courts, 
ect-matter of the declarations, are bow hs 
i whi 

take cognisance of the general tendency of these declarations, even 
jegislative effect has not yet been given to them.2° Again, if any Bill is oer 
in the Legislature which is in direct contravention of any of these te aie 
the President or the Governor may refuse his assent to such Bill on that ground, 
though the Courts may not declare the Act void, if it is passed. ‘ 

But, when all is said, a detailed treatment of the Directives. — Ls = 2 
place in ‘a juridical Commentary inasmuch as they are non-justicia A eras 
would be entitled to declare any legislation as invalid on the groun 


ee os . it 
not conform to the spirit of any of the directive principles. Ne ae : 
be competent to compel the Government to carry ot ives ee aaliny 
time limited by the Constitution, ¢.9., the provision OF ed oy are 4, = 
primary education, within the period of 10 years o a Baye anitetaot 
viewed, the Directives are in the nature of a mora omily 
aims and aspirations”.*** 


Oy ons is ne eee ere its en) Prof. Wheare, vide 54 C. W. N. 


) 

State, 1932, p. 110. . : . 
(17) Dr. Rowlatt in the Dail Eireann, liv. 

quoted in O’Sullivan’s Irish Free State and 
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I38. The State shall strive to promote the welfare of the people 

by securing and protecting as effectively as it 

State to secure a social | may a social order in which Justice, social, 
order for the promotion | e-onomic and political, shall inform all the 


of welfare of th le, nom i ; 
Mareen ge institutions of the national life. 
OTHER CONSTITUTIONS. 
Eire.—Cl. (1) of Art. 49 of the Constitution of Fire, 1937— 


“The State shall strive to promote the welfare of the whole people by securing and 
protecting as effectively as it may a social order in which justice and charity shall inform 
all the institutions of the national life.” 


Certain principles of policy 39. The State shall, in particular, 
to be followed by the State. direct its policy towards securing— 


(a) that the citizens, men and women equally, have the right 
to an adequate means of livelihood ; 


(b) that the ownership and control of the material resources 
of the community are so distributed as best to subserve the common 
good ; ; 

(c) that the operation of the economic system does not result 


in the concentration of wealth and means of production to the common 
detriment ; 


(d) that there is equal pay for equal work for both men and 
women ; 


(e) that the health and strength of workers, men and women, 
and the tender age of children are not abused and that citizens are 


not forced by economic necessity to enter avocations unsuited to their 
age or strength ; 


. (f) that childhood and youth are protected against exploita- 
tion and against moral and material abandonment. 


OrHer CONSTITUTIONS 
Eive.—Cls. (2)-(4) of Art. 45 of the Constitution of Eire, 1937— 
“(2) The State shall, in particular, direct its policy towards securing— 


(i) that the citizens (all of whom, men and women equally, have the right to an 
adequate means of livelihood) may through their occupations find. the means a making 
reasonable provision for their domestic needs; (ii) that the ownership and oontrol of the 
material resources of the community may be so distributed amongst private individuals 
and the various classes as best to subserve the common good; (iii) that, especially, the 


operation of free competition shall not be allowed so to develo; i 
: p as to result in the con- 
centration of the ownership or control of essenti ities i indivi 
contain decrhnent=. p, OF ¢ sential commodities ina few individuals to the 


“(3) (i) The State shalt fascus and, where necessar: ivate initiati 

sae Os al , 'y, supplement private initiative 

in| poe and ee Gi) The State shall endeavour to secure that private enter- 

ig A 4 SO - lucted as to ensure reasonable efficiency in the production and distribu- 
fou _ o - kee public against unjust exploitation.” 

i e es endeavour to ensure that the strength and health or workers 

men and women, and the tender age of children shall not be abused and that citizens shall 


not be fo . : . 
ie a rced by economic necessity to enter avocations unsuited to their sex, age or 


hy es : 
: Spane Art a (1) of the Constitution of Burma, 1948— 
ts € State shall ensure that the strength and heal Y 
ee ee eth an th of workers and the tender age of 
eel co - on on oy og not be, forced by economic necessity to take 


4 
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U.S.S.R—Art. 122 of the Soviet Constitution, 1936, provides— 


’ “Women in the U.S.S.R. are accorded equal rights with men in all spheres of 
economic, state, cultural, social and political life. The possibility of exercising these rights 
is ensured to women by. granting them an equal right with men to work, payment for work, 
rest ‘and leisure, social insurance and education, and by state protection of the interests of 
mother and child, pre-maternity and maternity leave with full, pay, and the provision of a 
wide network of maternity homes, nurseries and kindergartens.” 

a Fourth French Republic—The Preamble to the Constitution of 1946 
eclares— 


“The law guarantees to women equal rights with men in all domains.” 


+40. The State shall take steps to organise village panchayats 
Schisitls teak ate and endow them with such powers and 
panchayats. > authority as may be necessary to enable them 

to function as units of self-government. 

INDIA 
Legislatiwe power—See Entry 5 of List II, 7th Sch. 

4-1. The State shall, within the limits of its economic capacity 
and development, make effective provision 
go ee for securing the right to work, to education 
tion and to public assist: and to public assistance in cases of unemploy- 
ment, old age, sickness and disablement, and 


in other cases of undeserved want. 
OTHER COosTITUTIONS 
Burma-—Art. 33 of the Constitution of 1948—- 


“The State shall direct its policy towards securing to each citizens—(i) the right to 
work; (ii) the right to maintenance in old age and during sickness or loss of capacity to 
work: (iii) the right to rest and leisure; and (iv) the right to education. . . .” 


Art. 40, again, says— 


“The State shall ensure disabled ex-Servicemen a decent living and 
training. The children of fallen soldiers and children orphaned by war s 
special care of the State.” tad 

Fourth French Republic—The Preamble to the French Constitution of 1946 
says— 

“Every one has the duty to work and the right to obtain employment. . . - a 
human being who, because of his aze, his physical or mental condition, or because of the 
economic situation, finds himself unable to work, has the right to obtain from the apie 
the means to lead a decent existence...... The nation guarantees equal access of childr 
and adults to education, professional training and culture...... m, 


U.S.S.R.—Arts. 118, 120 and 121 of the Soviet Constitution, 1936, are as 


follows: ; ; tea 
“Art. 118.—Citizens of the U.S.S.R. have the right to wirk, that 1S Ae ee eaanty 
the right to employment and payment for their work in accordance: ne ihe wetiona 
and quality. The right to work is ensured by the socialist ora riety the elimination 
economy, the steady growth of the productive forces of aa a § 
of the possibility of economic crises, and the abolition of .unemploymen’- in old age and 

Art, 120.—Citizens of the U.S.S.R. have the right to ienreenes dhe wexteosive 
also in case cf cickness or loss of capacity to work. This right fe co oacpetiee free medical 
development of social insurance of workers and employees at s : ee XDith resorts for the 
service for the working people and the provision of a wide networ' 

of the working neople. . ‘ 

i pi 121 Citizens of the U.S.S.R. have the right to education, 1 by education, 


tior 
. This right is ensured by universal, compulsory ean ae ok stipends for the 
including higher education, being free of charge; by ta Otteges: by instruction in schools 


overwhelming majority of students in the universit! leges factories, state 
fans conducted ‘n the native Tanguage, and by tt organization onal, technical and 
farms, machine and tractor stations and collective farms © 4 


agronomic training for the working people.” 
‘ 


free occupational 
hall be under the 
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oy INDIA 
Existing laws—See the Employees’ State Insurance Act (XXXIV of 1948) 
which provides for certain benefits to employees in factories and other establish- 
ments, in case of sickness, maternity and ‘employment injury.’ Also, the 
Workmen’s Compensation Act (VIII of 1923); Entries 23 and 24 of List III 
of the 7th Sch., post. 


Provision for just and 42, The State shall make provision eT 
humane conditions of work securing just and humane conditions o 
aad anicaainy See work and for maternity relief. 


OTHER CONSTITUTIONS 


Burma,—Art. 37 (2) of the Constitution of 1948— : 
The State shall specially direct its policy towards protecting the interests of nursing 
mothers and infants by establishing maternity and infant welfare centres, children’s homes 
and day nurseries and towards securing to mothers in employment the right to leave with 
pay before and after child birth.” 
InpIa 


Existing law.—See the Factories Act (LXIII of 1948). 


43. The State shall endeavour to secure, by suitable legislation 

or economic organisation or in any other way, 

Living wage, etc, for to all workers, agricultural, industrial or 
workers, . 1 “a: 

otherwise, work, a living wage, conditions of 

: work ensuring a decent standard of life and 

full enjoyment of leisure and social and cultural opportunities and, 

in particular, the State shall endeavour to promote cottage industries 

on an individual or co-operative basis in rural areas. 


OrHeER ConstITUTIONS 


Fourth French Republic—The Preamble to the French Constitution of 1946 
says— - : 
lindane ensures to the individual and the family the conditions necessary to their 


It guarantees to all, and notably to the child, th th id th 
Protection of health, material security, rest ant leisure.” | peer eee te 


U.S.S.R.—Art. 119 of the Soviet Constitution of 1936, says— 


: “Citizens of the U.S.S.R. have the right to rest and leisure. The right to rest 
a leisure is ensured by the reduction of the working day to seven hours for the over- 
» ar of por berg the ee of annual vacations with full pay for 
yees ai @ provision o: i tw i 
clubs for the accommodation of the working people.” ne OU ees Sear eo 
Burma—Arts. 4142 of the Constitution of 1948— 


“41, The economic life of the Union shalf be pl i i i i 

: < c q planned with the aim of increasing the 
see wealth, of improving the material conditions of the people and raising their cultural 
level, of consolidating the independence of the Union and strengthening its defensive capacity. 


42. The State shall direct its poli ivi t ‘ 
organizations not working for 3 policy towards giving material assistance to economic 


and similar economic opuintoe se pres cEretesece all beaten = coreperative 


Inpia 


_ Existing law—The Minimum W: . 
exnment to fix minimum rates o ren ‘ages Act (XI of 1948) empowers the Gov- 


: I 3 ages in certain employments, such as in mills, 
poet aastrurtian, public motor transport, agriculture, and to fix the ssa 
of 1048) — Ponte Abe a reaper the Factories Act (LXIII 
es Act 7 P i 
under Entry 24 of List IIT, 7th Sch. pit ee Se eases bee 


: lh 
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; - 44. The State shall endeavour to secure 
ene civil code for for the citizens a uniform civil code throughout 
the territory of India. 
Inpra 


Scope and Object of Art. 44.—The object of this article is to introduce a 
uniform personal law for the purpose of national consolidation. It proceeds on 
the assumption that there is no necessary connection between religion and personal 
law in a civilized society. While the Constitution guarantees freedom of 
conscience and of religion (Art. 25), it seeks—“to divest religion from personal 
law and social relations and from laws governing inheritance, succession and 
marriage’, just as it has been done even in Muslim countries like Turkey or 
Egypt. The object is not to encroach upon religious liberties. Cl. (2) (a) of 
Art. 25 already reserves such right of the State. 


Legislative Power—See Entry 5 of List TIT of Sch. VII. 


45. The State shall endeavour to provide, within a period of 
Provision for free and ten years from the commencement of this 
compulsory education for Constitution, for free and compulsory edu- 
pide cation for all children until they complete 
the age of fourteen years. 


Otner ConsTIruTIONS 
Burma.—The 2nd para. of Art. 33 of the Constitution of Burma, 1948— 


“In particular the State shall make provision for free and compulsory primary edu- 
cation.” 


Art. 34, again, says— ne 

“The State shall pay special attention to the young and promote their education.” 

Eire—Art. 42 (4) of the Constitution of 1937 provides— 

“The State shall provide for free primary education....” 

U.S.S.R.—See Art. 121 of the Soviet Constitution, reproduced at p. 198 
ante. ; 

Fourth French Republic—The Preamble to the French Constitution of 
1946 declares— 

“The establishment of free, secular, public education on all levels is 4 duty of the 
State.” 

INDIA 


Compulsory child education.—Civil liberty would be hollow nS it Uglies 
for education to the citizens to the extent of his choice. But, . genie 
also make education compulsory up to a certain minimum sen sani, for 
imposing compulsory education is no encroachment on any fun _ set ‘a, 
no one has any right to remain ignorant."* Hence, the provisio . 
ante, must be read subject to Art. 45. 


Legislative Power.—See Entry 11 of List IJ, 7th Sch. 


. * tional 

4G. The State shall promote with special care the oer 

and economic interests of the oe a oF the 

Promotion of educational of the people, and, in Pa uled Tribes 

and economic interests of led Castes and the Sche ule _ Tribes, 

Scheduled Castes, Scheduled Schedule f social injustice 
Tribes and ather weaker and shall protect them from 


sections: and all forms of exploitation. 


(18) Cf. Cooley, Constitutional Law, p. 295. 
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OTHER CONSTITUTIONS 
Eire—Cl. (4) 1 of Art. 45 of the Constitution of 1937— 


“The State pledges itself to safeguard with special care the economic interests of the 
weaker sections of the community, and, where necessary, to contribute to the support of the 
infirm, the widow, the orphan, and the aged.” 


Burma.—Art. 35 of the Constitution of Burma, 1948— 


“The State shall promote with special care the educational and economic interests of 
the weaker and less advanced scctions of the people and shall protect them from social 
injustice and all forms of exploitation.” 


47. The State shall regard the raising of the level of nutrition 
and the standard of living of its people and 
Duty of the State to the improvement of public health as among 
nis, of living its primary duties and, in particular, the 
and to improve public State shall endeavour to bring about prohi- 
ree bition of the consumption except for medicinal 
purposes of intoxicating drinks and of drugs 

which are injurious to health. 


OTHER CONSTITUTIONS 
Burma.—Art. 36 of the Constitution of Burma, 1948— 


“The State shall regard the raising of the standard of living of its people and the 
improvement of public health as among its primary duties." 


Art, 38, says— 


“The State shall promote the improvement of public health by organizing and controlling 
health services, hospitals, dispensaries, sanatoria, nursing and convalescent homes and other 
health institutions.” 


Art. 39, again, says— 


“The State shall take special care of the physical education of the people in general 
and of the youth in particular in order to increase the health and working capacity of the 
people and in order to strengthen the defensive capacity of the State.” 


48. The State shall endeavour to organise agriculture and 
animal husbandry on modern and scientific 

Organisation of agricul- lines and shall, in particular, take steps for 
ture and animal husbandry. preserving and improving the breeds, and 


Sigs prohibiting the slaughter, of cows and calves 
and other milch and draught cattle. 


49. It shall be the obligation of the State to protect every 
Rae monument or place or object of artistic or 
‘otection o ic i j i 
ee mone petonte interest, declared by Parliament by 
national importance. aw to be of national importance, from 


. spoliation, disfigurement, destruction, removal 
disposal or export, as the case may be. ; , 


Separation . of judiciary SO. The State shall take steps to sepa- 
from executive. rate the judiciary from the executive in the 
= public services of the State. 


_ 


INDIA - 


Meaning of Separation. of the Judicia ; 
ose r ry from the Executive—‘This general 
Principles ans two consequences; first, that a judge or magistrate whe lea 
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case must not be in any manner connected with the prosecution, or interested in 
the prosecution. Second, that he must not be in direct administrative subordi- 
nation to any one connected with the prosecution (or indeed the defence). 


Quite clearly it is impossible for a judge to take a wholly impartial view of 
the case he is trying if he feels himself to any extent interested in or responsible 
for the success of one side or the other. That is the first aspect. 
Tt is equally impossible for him to take an impartial view of the case before him 
if he knows that his posting, promotion, and prospects generally depend on his 
pleasing the executive head of the district, the District Magistrate, who is also 
the head of the local police, who has frequent confidential conferences with them, 
and generally controls the work of the Police Superintendent. 


Thus, the separation of functions means and involves the elimination of 
these two evils. That they are evils few will question.” 


eae Joh Nees 51. The State shall endeavour to— 


nal peace and security. 
(a) promote international peace and security ; 
(6) maintain just and honourable relations between nations ; 


(c) foster respect for international law and treaty obligations 
in the dealings of organised peoples with one another ; and 


(d) encourage settlement of international disputes by arbi- 
tration. 


OTHER CONSTITUTIONS 


Fire—Art. 29 of the Constitution of Eire. 1937, says— 


“(1) Treland affirms its devotion to the ideal of peace and 
amongst nations founded on_ international justice, and morality. (2) ee rps 
adherence to the principle of the pacific settlement of international ee y ied cane 
arbitration or judicial determination. (3) Treland accepts the sae Ses 7 
ples of international law as its rule of conduct in its relations with other states. 


Fourth French Republic—The Preamble to the 


1946, declares— 

“The French Republic, faithful to its traditions, abides by 
public law. It will not undertake wars of conquest and will never 4 
freedom of any people. On condition of reciprocity, France accep 
sovereignty necessary to the organization and defence of peace. 

RESPECT FOR INTERNATIONAL LAW Bee 

U.S.A.—Rules of international law are applied by ee of its 
in America on the theory of their implied adoption by the = oe Pe modify 
own municipal law. Tt is, of course, open to Congress to 2 sie ie controlled 
international law in its application to the United States, or ! 


“4 “(of Congress) 
by treaties entered into by the United States. _ But till a a re aa of 
be assed, the Court is bound by the law of nations, whic Pe te Cospest 
the land 20 Again, the Court will be slow to interpret 7 Act Gon remains” 
violate a rule of international law, “if any other possible co py eats 

Where principles of international law are applicable, ey dicial coonieanice 

be proved as foreign municipal laws do. a ey Ke She proper sottrces 
inci and, if necessary, ascertain them DY *''™- 

of the principles, and, if y oe 


friendly co-operation 


French Constitution of 


the rules of international 

use its arms against the 

the limitations © 
. 
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of information,” such as, works of jurists, commentators, judicial decisions, and 
acts and usages of civilized nations.”* 


England —English Courts, too, will treat rules of fe 
incorporated into the domestic law, so far as they are not inconsistent us h ae 
enacted by statutes or finally declared by their tribunals.% In interp: : ‘E 
statutes, the Courts act on the presumption that Parliament did not inten tp 
violate the established principles of international law,** and may a in — 
of ambiguity, from a construction which would involve a breach of the accepte: 
rules of international law.? 


If, on the other hand, an Act of Parliament is clearly in conflict with aye 
rule of international law, the municipal Courts are bound to enforce that Act.” an 
that rule of international law shall have no validity in England. 


Again, only such rules of international law are regarded by the English Courts 
as a part of English law (not being in conflict with any rule of municipal eee 
(a) have been received and acted upon in English Courts, or ( b) are of ao a 
nature and have been so widely and generally accepted,’ that it could hardly he 
supposed that any civilised State would repudiate them. But mere opinion 0 
jurists, however eminent, would not, in themselves, be binding.® 


India—Indian Courts, too, would apply rules of international law, unless 
they are overridden by clear rules of domestic law, and would act upon the general 


presumption just referred to. 


Weight of treaties and international agreements.—See under Art. 253, post. 


PART V 
THE UNionx 
General 
THE THEORY OF SEPARATION OF POWERS 


In a juridical Commentary, we are not concerned with the volitical impli- 
cations of this doctrine, which may be found in an¥ text-book on Political Science.® 
We shall discuss the question from the juristic standpoint. So.far as the Courts 
are concerned the application of the doctrine may be sought to assert two proposi- 
tions,’ viz. (a) that the Legislature cannot make any delegation of its powers at 
all: (b) that none of the three organs of government, legislative, executive and 
judicial, can exercise any power which properly belongs to either of the other two. 


We shall discuss the question of delegated legislation more fully in Chap. T, 
Part XI, post. Under the present caption we shall discuss the broader 
question (b) above, viz. whether any organ of government, under a written 
Constitution like ours, can assume to exercise any power properly belonging to 
any other organ, under the Constitution. 


a 


on te sone ee ns 113 | G. of Canada, (1947) A.C. 87. 
ilton v. Guyot, .S. ‘ 4) Ti Piracy Ji Gentium, 
iene Chi Cheung v. King, (1939) ae 586. a eee eR 


.C, 160. (5) West Rand Gold Mining Co. v. Rex, 
; a) Bloxam v. Favre, (1884) 9 P, D. (1905) 2 K.B- 301 (ii ee 


A . (6) E.9. Garner, Introduction to P iti: 
(1) Craies, Statute Law, p. 71. Science, Ch. XIII; Willoughby. Coeeraiene 
(2) Mortensen y. Peters, (1906) 8 Fra- of Modern States, Chs. XIV-XV; Gilchrist, 
*%3) “Chung Chi Ch King, (1939) PO Ct Soe aoe 

~hi Cheung v. King, 7 ishart vy, 
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The theory of Separation of Powers, as it was originally enunciated, aimed 
at a personal separation of powers, This is the sense in which Montesquieu,® the 
modern exponent of the doctrine, asserted—‘‘When the legislative and executive 
powers are united in the same person, or in the same body of magistrates, there 
can be no liberty. Again, there is no liberty if the judicial power is not separated 
from the legislative and executive powers. Were it joined with the legislative 
power, the life and liberty of the subject would be exposed to arbitrary control; 
for the Judge would then be the legislator. Where it joined with the executive 
power, the judge might behave with violence and oppression. There would be 
an end of everything were the same man or the same body to exercise these three 
powers. ” This is also the sense in which Blackstone® observed. ‘‘Wher- 
ever the right of making and enforcing the law is vested in the same man or one 
and the same body of men, there can be no public liberty.” Again, this is the sense 
in which the framers of the American Constitution imported the doctrine in 
framing that Constitution. Thus, Madison’ said—“The accumulation of all 
powers, legislative, executive and judiciary, in the same hands whether of one, a 
few, or many, and whether hereditary, self-appointed or elective, may justly be 
pronounced the very definition of tyranny.” 

The impossibility of ‘having a rigid personal separation of powers has, 
however, been illustrated by the American Constitution itself, where the President 
has got legislative powers in his right to send messages to Congress and the 
right to veto: on the other hand, Congress has the judicial power of trying 
impeachments and the Senate participates in the executive power of treaty-making 
and making appointments. 

In modern practice, therefore, the theory of separation of powers has corne 
to mean an organic separation or a separation of functions, viz., that one organ 
of government should not usurp functions belonging to another organ. But ste 
there any rigid separation is impracticable? under modern conditions when a, 
problems of government are interdependent. In order to function efficiently, 
each department must exercise some incidental powers which may be said to be 
strictly of a different character than its essential functions. For example, the 
Courts must, in order to function efficiently, possess the power of making rules 
for maintaining discipline or regulating procedure,’** even though that power nae 
be of the nature of a legislative power. The power of making rules of yak is 
in the Courts is not regarded as of the essence of the functions of the Legis aS 
Similarly, the ascertainment of a state of facts upon testimony of ee y 
he incident to some executive action and is not confined to the oar ai ha 
Again, in interpreting laws and in formulating case law, the Courts do, act, 
perform a function analogous to law-making. 


Of course, in the Parliamentary system of government as 1! 
there is a blending of the legislative and executive functions in Be ee 
Executive organ, and, on the other hand, the Legislature has rate ety A 
determine its own powers and those of the other organs OF eially aemed 
even there, the Legislature refrains from usurping what = a bra. sll. 
to be functions belonging to another organ of Se ik a Nae mie 
denying ordinance, the English Parliament has provide SA eaeye shall evel 
ing to the raising of revenue or the expenditure of — ey  rcative,2® becattse 
be considered by it, except on the recommendation of the % 


Art. 145 (1), post. 
eat spirit des Lois, 1748. (11-a) See €.9-, 1S Paks ‘ 
Bel eerie 1765. (12) Wayman v. Southwa 
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Madi he Federalist No. 47; see Wh. 1 (47 : titutional : 
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fmancial administration has been regarded as an essential responsibility and 
function of the Executive. At the same time, it is an equally fundamental prin- 
ciple of the English system that the Executive shall have no power to impose 
taxes in any form without the concurrence of the Legislature,—taxation being 
regarded’as an essentially legislative function.’ 


The modern interpretation of the doctrine of Separation of Powers, there- 
fore, is.that one organ or department of government should not usurp the func- 
tions which essentially belong to another organ. Thus, the formulation of legis- 
lative policy or the general principles of law is an essential function of the Le- 
gislature and cannot be usurped by another organ, say, the Executive.'* The 
form of government has no final effect upon the application of the doctrine, 
though it may limit the extent'’ of its application. Hence, the fact that the 
Constitution of India adopts the Parliamentary form of government to the ex- 
clusion of the Presidential form of the American type should not be supposed 
as absolutely excluding the application of the doctrine of separation of powers. 
For, the doctriné has been largely applied in Australia, where also the Parlia- 
mentary system of the British type prevails. 


In fact, the extent of the application of the doctrine is determined by the 
answer to two fundamental questions—(a) Has the organ. in question an unlimit- 
ed power to determine its own powers and functions? (b) To what organ does 
the power in question essentially belong? 


(a) On the first question, the fact of a Constitution being written, otters 
a definite answer, namely, that all the three organs derive their powers fram the 
same instrument and each exercises powers limited by the same.!® So stated, 
the doctrine, in effect, means. that an organ with limited powers must not exceed 
its powers as defined by the instrument by which powers have been conferred 
upon it, and the limitation is not necessarily dependent upon the federal or 
unitary character of the government.” 


(5) But there is no clear agreement as to the precise scope of the three 
kinds of power or function. Shortly speaking—‘The legislative power is the 
power to make laws and to alter them at discretion; the executive power is the 
power to see that the laws are duly executed and enforced; the judicial power’ 
is the power to construe and apply the law when controversies arise concerning 
what has been done or omitted under it.”2° In other words— 


(i) Legislative Function—The legislative function consists in the laying 
down of rules of conduct binding on the members of the State and includes the 
making of new law, and the alteration or repeal of existing law. In a modern 
State, however, the function of the Legislature does not consist simply of law- 
making. In formulating a policy, it has to determine how the policy shall be 
carried out, by whom and how funds shall be available for the purpose,?* 


(ii) Executive Function —The executive function includes the direction of 
the policy and administration of the affairs of the State within the limits of the 
law of the land,?* and the detailed carrying on of government according to law. 
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From the standpoint of Political Science, the Executive is concerned with “the 
execution of the will of the State as. . . . has been formulated and expressed 
in terms of law.’?$ 


, 


(iii) Judicial Function—The primary function of the judicial organ is to 
interpret the law and to apply it in all cases and disputes brought before the 
Court for their decision. The judicial power is “the power which every sove- 
reign authority must of necessity have to decide controversies between its sub- 
jects, or between itself and its subjects, whether the rights relate to life, liberty 
or property.” As to interpretation of the law, it is to be noted that the Courts 
have no general power to interpret the laws passed by the Legislature; they can 
only decide cases properly brought before them, and in the determination of 
those particular cases, they can interpret the will of the Legislature according 
to established canons of interpretation. 


But though there is a general agreement as to the broad differentiation 
between the three functions, there is indeed no such definite demarcation at the 
margins, and different views are taken under different Constitutions in the light 
of the extent to which the doctrine of Separation of Powers has been intended 
to be applied by the framers of that Constitution. Anyway, we may make an 
attempt to discover the generally accepted propositions indicating the bounda- 
ries between these different functions: 


Executive and Legislative Functions—The essentials of the legislative func- 
tion being the determination of the legislative policy and its formulation and pro- 
mulgation as defined and binding rules of conduct,” the Executive cannot, in the 
exercise of its administrative powers, assume the power to make laws, without 
statutory authority. The power to ‘make law’ means the power to determine what 
the law shall be, as distinguished from any question relating to execution of a 
law Similarly, taxation and appropriation of public money are regarded as legiti- 
mate functions of the Legislature in all countries which have adopted the English 
system of representative government.* The Executive would not be allowed to 
usurp these functions even indirectly. Hence, the Executive cannot ne 
agreement involving expenditure of public money,* nor impose a financial burden 
on the subject without authority of the Legislature.* 

Similarly, the setting up of Courts is a legislative power,* and the Executive 
cannot, therefore, establish a tribunal without Parliamentary authority.’ 


ape ‘ Soto bo aang da 
Judicial and Legislative Functions.—The distinction between a judicial ani 
legislative act is ywellsdcBned, The one determines what the oi Mie 
rights the parties have with reference to transactions already is 1 el 
prescribes what the law shall be in future cases arising under it. ae ed 
enquiry investigates, declares and enforces liabilities as they aE ce 
or past facts and under laws supposed already to exist. That is its P 
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islation, on the other hand, looks to the future, and changes existing 
Sai ane a new rule to be applied thereafter to all or some part of 
those subject to its power.” “To declare what the law ts or has been is a 
judicial power; to declare what the law shall be is legislative’.*° It is not for 
the Judges to alter the law, even though they have reasons to doubt the peel 
-or justice of any provision or to find that the Legislature has made a mistake 
or was even deceived.” 


Nor will the Judiciary encroach upon the proper sphere of the Legislature 
on other matters. Thus, the levying of a tax, that is to say, the determination 
that a given tax shall be imposed, assessed and collected in a certain manner, 
is a legislative function.12 The Legislature may prescribe the basis, fix the 
rate and require payment as it may deem proper.%? The Courts cannot therefore, 
question the validity of a tax on the mere ground of its excessiveness, “The 
power to ‘ox may be exercised oppressively upon persons, but the responsibility 
of the Legislature is not to the Courts, but to the people by whom its members are 
elected.”"* The Courts can interfere with the taxing power of the Legislature 
only when the Legislature violates some provision of the Constitution, e.g., the 
guarantee of equal protection of the laws. Similarly, the prescribing of penal- 
ties for the violation of laws is a legislative act and the Courts have no power 
to add to the penalties prescribed by law.?* 


Nor would the Court in the exercise of its powers, go to the extent of 
controlling the Legislature as regards its internal matters, e.g.—(i) to pass upon 
the credentials of a person claiming membership of a legislative body; (ii) to 
prescribe rules of procedure in the legislature.1°* 


Judicial and Executive Functions—Since it is the business of the Courts 
to apply the Constitution and the laws in cases properly brought before them, 
the Judiciary exercises control over Executive action in so far as it would 
refuse to uphold as valid any act of the government which is not supported. by the 
Constitution” or by some law. The authority of the Courts as regards Execu- 
tive action arises when the Executive exceeds its authority, in which case the 
agents and instruments through which the action is carried out, are personally 
responsible to law and the Courts.” T en under the unwritten Constitution of 


England, it is the duty of the Courts .‘o see whether the Executive acts in excess 
of the law.?® 


“The Constitution has many commands that are not enforceable by Courts because they 
clearly fall outside the conditions and purposes that circumscribe judicial action. The 
ee ro the desire o matey duties in the governmental scheme to depend 
on the fidelity of the executive and legislative action and, ultimately, igi 
the people in exercising their political rights.’219 Sree oe eee ok 
But it is not the business of the Courts to pass judgment upon the policy 
of executive action, 2g., the acts of the department of foreign affairs.2° The 
, exercise of political power is not within the province of the judicial department.?! 
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_ It is on the above principle that the American Judiciary has refused to deter- 
mine the following questions as belonging to the province of the Executive 
authority: (i) The correctness of the decision of the President, acting under 
authority of a law, as to the necessity of calling out the militia to repel an invasion 
or to suppress an insurrection.?? (ii) How long it would be lawful for the 
government to continue military occupation of a territory affected with disorder,”* 
(iii) To determine whether a foreign State is at peace or in a state of war or 
neutrality with the United States.** (iv) To determine which of two or more 
contending foreign States shall be recognized by the American Government. 
(v) The question whether a given person is to be recognized as the accredited 
agent of a foreign government.’ (vi) Whether a treaty or agreement entered 
into by the United States has been sufficiently ratified by the foreign State con- 
cerned? (vii) The title or sovereignty of the United States over a foreign 
territory.® 


On the other hand, the Executive has no authority to pass upon the validity 
vf a judgment and it is bound to assist in enforcing it even though the Executive 
may believe it to be erroneous.‘ It is the duty of the Executive to carry out the 
decisions of Courts of competent jurisdiction and not to avoid or circumvent 
them. Thus, in The King v. Speyer,’ Lord Reading (L.C.J.) observed— 


“This is the King’s Ccurt; we sit here to administer justice and to interpret the 
laws of the realm in the King’s name. It is respectful and proper to assume that once the 
law is declared by a competent judicial authority, it will be followed by the Crown.” 


“It is the duty of the Crown and of every branch of the Executive ta abide by and 
obey the law. If there is any difficulty in ascertaining it the Courts are open to sue, and 
it is duty of the Executive in cases of doubt to ascertain the law, in order to obey it, not to 
disregard it.” 


On the same principle, it has been held, in India, that Government may 10 
proper cases be bound by an injunction issued in a proceeding to which it is not 
a party.” 

i i o i the 

“But then it was asked—What would happen if the Colle¢tor ignored the order of t 
Court? What remedy would the appellant have if it had omitted to ask for specific ae 
against the Collector? It is highly improbable that any officer of the Government wore 
set the Ccurt in defiance. It is impossible to suppose that Government would counten 
such conduct as that.”* 


Our Constitution, of course, differs from the American® and Australian’ 
Constitutions in so far as there is no attempt at any express introduction of a 
doctrine of Separation of Powers, by ‘vesting the executive, legislative oe 
judicial powers in different organs. Our Constitution vests the executive nil 
in the President (Art. 53 (1)), but there is no corresponding ‘vesting Pas te 
as regards the legislative and judicial powers. From this, it is eviden ry a 
framers did not intend to introduce any rigid application of the doctrine Pp 
ration of Powers to our Constitution. 


So, at least as between the Legislature and the Judiciary yan ad Ben 
rigid separation of powers under our Constitution, as debars the oe ae ts 
lature to “set aside judgments of Courts, compel them to grant new trials, 
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discharge of offenders or direct what steps shall be taken in Caer of a 
judicial enquiry.”?? The fundamental principle followed in the United States is 
that the Legislature cannot pass judgmets or decrees. Hence,— . 
(a) the Legislature cannot override judicial decisions by retrospective 

legislation. : 

“Legislative action cannot be made to retroact upon past controversics ani to reverse 
aecigiinn nich the Court in the exercise of their undoubted authority have made. Siete 
this would not only be the exercise of judicial power, but it would be its exercise in the most 
objectionable and offensive form, since the Legislature would in effect sit as a Court of 
review to which parties might appeal when dissatisfied with the rulings of the Courts. 

Hence, nothing short of an amendment of the Constitution itself can avoid 
the undesirable effects of an unpopular decision. 


(8) Similarly, a resolution of the Legislature whereby a decree of a 
Court is set aside and a retrial is directed, purports to do a ‘judicial’ and not a 
legislative act.?? 


(c) It would be equally incompetent for the Legislature, ‘by retrospective 
legislation, to make valid any proceedings which have been had in the Courts 
but which were void for want of jurisdiction between the parties’, for, a pro- 
‘ceeding without jurisdiction being void, the curative Act must be in the nature 
of a judgment.?* 


(d) Again, the Legislature cannot determine what shall be the rights of 


parties in respect of past transactions, i.e., to make declaratory statutes with 
retrospective effect.?4 


“Wherever an act undertakes to determine a question of right or obligation, or of 
Property, as the foundation upon which it proceeds, such act is, to that extent, a judicial one, 
and not the proper exercise of legislative functions.’ 


Owing to the avoidance of the full importation of the doctrine of Separation 
of Powers, the contrary rules of English jurisprudence, relating to the foregoing 
matters, will prevail under our’ Constitution : 


Under the English system, the Legislature may validly annul judicial deci- 
sions by directin 


ig that they be reopened and retried on a different view of the 
law.® It may also directly pass declaratory Acts laying down propositions 
which in effect set aside decisions of the Courts." For example, the decision in 
Priestly v. Fowler*™ was superseded by the Employers’ Liability Act, 1880; simi- 
darly, Taff Vale Ry. v. Amalgamated Society® was superseded by the Trades 
Disputes Act, 1906. Again, in Bowles v. Bank of England,* it was decided, 
following Stockdale v. Hansard, that it was unlawful for the Government to 
collect taxes under the authority of the Resolutions of the Committee of Ways 
and _Means (resolution of either House of Parliament is not law). But the 
Provisional Collection of Taxes Act, 1913, nullified this decision by giving statu- 
tory force, for a limited period, to resolutions of the Committee of Ways and 
Meats: sey ie ee Validating Act, 1921, validated with 
retrospective effect, divorces made by Indi i 

invalid in Keyes koe y Indian Courts which had been declared 


The Legislature, 


under the English 5 stem, may 
that decisions which : fe ; 


were ultra vires owing to want 
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treated as decisions of duly constituted and competent tribunals. Such. legis- 
lation, has been held, even in Australia,” not to constitute an exercise of the 
‘judicial’ power. Similarly, where. the Legislature changes a law, it may give 
it a retrospective effect, so as to affect pending proceedings also, by enacting 
that pending proceedings relating to the matter ‘shall be dismissed and be void.’ 
But where no amendinent of the law is made, and the Legislature directly says 
that some particular pending proceedings shall be discharged, it is a judicial act,— 
a direct disposal of the cases by the Legislature itself,—which it cannot do,” 
Thus, in an Australian case,*> it was held that a regulation made to defeat a 
possible High Court decision in a case standing for judgment is incapable of 
retrospective effect with respect to a liability already accrued. Similarly, it would 
Hot be competent for the Commonwealth Parliament to place a meaning upon an 
Act of Parliament for the purpose of determining a proceeding pending in the 
Court,—for, the interpretation of the law is for the Courts. Again, an alteration 
by the Legislature of the law as settled by the decisions of the Courts does not 
raise any inference that those decisions were wrong or even that those who had 
proposed the alteration were of that opinion.” 


As under the English system, it will be open to the Legislature under our 
Constitution, to override the effect of a judicial decision by legislation.? The 
Legislature is even competent to prevent the Court from coming to any decision, 
by amending its laws,—though that course may be called capricious or arbitrary. 
The only limitation under the Constitution upon retrospective legislation is that 
contained in Art. 20 (1), which we have already discussed. 


The above discussion should not, however, suggest that under our Constitu- 
tion, there will be no differentiation between the functions of the different 
Organs, or that any of the three Organs shall be allowed to assume any powers 
‘properly’ belonging to any other Organ according to the acknowledged principles 
of constitutional jurisprudence, as discussed in the foregoing pages. As regards 
certain powers, the Constitution not only specifically enjoins | by whom 
such .powers shall be exercised but also prohibits the exercise of those 
powers by any other authority. For example, Art. 265 expressly provides that 
“no tax shail be levied or collected except by authority of law. Similarly, 
Art. 31 enjoins “no person shall be deprived of his property save by authority 
of law.” So, neither of these powers can be exercised by the other two ON 
viz., the Executive or the Judiciary, except under the legislative authority. Ml 
regards these matters, however, it is the express constitutional pee o. 
not the doctrine of Separation of Powers that prevents the exercise of s 
powers by any Organ other than the one specified. 


PART V. 
CuHapTerR J—THE EXECUTIVE. 
The President and Vice-President. 
52. There shall bg a President of India. 


‘The President of India. 
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OTHER COonsTiTUTIONS. 
U.S.A.—The Constitution simply vests the ‘executive power’ in the President. 
But the American President is not only the head of the political system, but also 
of the national life; not a mere party chief but “the majesty of the people 
incarnate”.* He combines in himself the two offices of the English Crown and 
Prime Minister,—in the words of Bagehot, the dignified’ as well as the ‘efficient’ 
functions. 


The position of the American President in the political life of the nation may 
be best summarised in the words of Woodrow Wilson’— 

“The nation as a whole has chosen him, and is conscious that it has no other political 
spokesman. His is the only national voice in affairs. . . . He is the representative of 
no constituency but of the whole people. When he speaks in his true character, he speaks 
for no special interest. If he rightly interpret the national thought and boldly insist on 
it, he is irresistible; and the country never feels the zest of action so much as when its 
President is of such insight and calibre. Its instinct is for united action, and it craves 
a single leader.” 

The powers of the President are even widening just as the Federal Govern- 
ment is gaining in strength as against the States, owing to the influence of external 
events such as war, national economic crisis and the like. While the framers 
of the Constitution conceived of Congress as the most important organ in the 
State, the President has in fact come to be the most important authority in the 
United States, uncontrolled by little save a remote fear of impeachment. Thus, 
the American President has come to be ‘the foremost ruler of the world’:* but 
the principles of American Government have prevented him from becoming 
a deposit.® 

Though “the President of the United States governs but does not reign” 
(Sir Henry Maine), yet, as Laski observes,—‘‘The President of the United States 
is both more or less than a King; he is, also, both more or less than a Prime 
Minister”? On the one hand, the American President is the ceremonial head 
of the State and has to attend functions which, in England, are performed by 
the King. On the other hand, the President is the ‘final source of all executive 
decision’, a ‘vital source of legislative suggestion’ and ‘the authoritative exponent 
of the nation’s foreign policy.’ Since the Cabinet is nothing more than the 
President’s advisory Council, all the above powers are to be exercised by the 
President on his sole responsibility and so Laski observes,—“‘the only person 


responsibly charged with thinking and planning in terms of the whole Union is 
the President.” 


On the other hand, the President’s position is more difficult than that of the 
English Prime Minister in so far as the latter has not, in normal circumstances, 
to face a recalcitrant House of Commons and that it is the policy of the Prime 
Minister which is the policy followed by Parliament so long as the Prime Minister 
is in office. But the American President is ‘at no point the master of the: 
Legislature’. Even when his party has a majority in the Congress, he must win 
the good-will of that party in the Congress and the Congress is never, ‘a rubber 
stamp for presidential policy’* The President may thus initiate policy but cannot 
control it, and when his opposition party dominates in the Congress, or either 
House of it, he can proceed with no certainty. In England, the House of’ 
Commons cannot refuse to follow the lead of the Prime Minister without over- 
throwing him. But the American Congress can enforce its will against the 
President without any penalty, for, the President is not tesponsible to Congress. 


(4 Brogan, Government of the People, Beye, ae Democracies, Vol. TI, p. 79. 
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Again, even though the President may carry his policy through Congress, 
he must have a constant apprehension of the powers of the Supreme Court which 
may at any moment nullify a measure which has been adopted by the nation’s 
representatives; and, so far, that Court has seldom yielded to the will of the 
President as against the Court’s view of the Constitution.® 

Fourth French Republic—It has been said that the position of the President 
of the Fourth Republic is even less effective than that of the President of the 
Third Republic,” who, according to Sir Henry Maine, neither reigned nor 
‘governed. The President of the Fourth Republic can act only through the joint 
counter-signature of an individual Minister as well as that of the President of the 
‘Council of Ministers (Art. 38). On the other hand, he has no direct contract 
with the people, being elected by the Legislature, and has, further, no power of 
veto over legislation (Art. 36). The power of dissolution is also hedged in with 
conditions (Art. 51). 

Nevertheless, the French President possesses a peculiar function, contrary to 
the British practice, viz., that he presides over the Council of Ministers (Art. 32), 
so that he has got an extraordinary scope for influencing the decisions of his 
Ministers. 

Eire.—Art. 12 (1) of the Constitution of Eire, 1937 says— 

“There shall be a President of Ireland (Uachtaran nah Eireann) hereinafter called “the 
President,” who shall take precedence over all other persons in the State....” 

The President of Eire is to take precedence over all the persons in the State, 
but is not designated as its head."? His powers and functions are largely, but not 
wholly, formal. The Constitution expressly provides [Art. 13 (9)], that the 
powers and functions of the President must be exercised only with the advice of 
the ‘Government’ (which corresponds to the English Cabinet). But he has the 
power to act ‘in his absolute discretion’ on two matters [Art. 13 (2)]. Thus, 
he may refuse a dissolution to a Prime Minister who has ceased to command a 
majority in the Dail, and thus bring about a fall of the Ministry [Art. 28 (10)]. 
On the other hand, the Irish President has the power of referring Bills to a 
referendum, in certain circumstances [Arts. 27, 47 (2)], in order to secure that 


the Legislature shall not override the wishes of the political sovereign—the people 
themselves. Being elected by the people directly, and possessing the above pee 
the position of the Irish President is far better than that of the French Presiden 


though it is inferior to that of the American President. 

Burma.—Sec. 45 of the Constitution of Burma says— 

“There shall be a President of the Union hereinafter called “the President” 
take precedence over all other persons throughout the Union.” a a The 

This is a reproduction of Art. 12 (1) of the Constitution ot eine 
position of the President of Burma will be substantially the same = tl eae of 
since the other provisions of the Irish Constitution, relating to t anton 
the powers of the President are also adopted, largely, by the Burmese 

InpIA. 


ARLIAMENTARY AND PRESIDENTIAL FORMS | R 
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Executive organisations of the better known States of the 
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In a Parliamentary Government, the tenure— of esidential ener 
executive is dependent on the will of the Legislature; in a 


ive is i ‘ vill of the 
ment the tenure of office of the executive is independent of ie od . 
Legislature (Leacock). 


who shall 


JERNMENT.— Barring the 
ee ay be said that the 
id fall under twe 


Thus, in the Presidential forms 0 


i 2. 
(9) Laski, American Presidency, 1943, pp. Abroad. 147.8 stivan Irish Free State and 
780 its Senate. 


(10) Roucek, Governments and Politics 


ArT. 52] Tur Union 213, 


i States—the President is the real head of the Executive, who is 
a people for a fixed term. He is independent of the ee nd 
regards his tenure and is not responsible to the Legislature for his = = Pee 
may, of course, act with the advice of: ministers, but they are appointe! y 
as his counsellors and are responsible to him and not to the See AS: : er 
the Parliamentary system represented by England, on the other hand, the 
of the Executive (the Crown) is a mere titular head, and the virtual aes ive 
power is wielded by the Cabinet, a body formed of the members: of the a 
lature and responsible to the popular House of the Legislature for their office 
and actions. 


The framers of the Indian Constitution have adopted the best features. 
from the Constitutions of the leading countries of the world, and on the present 
point, therefore, they have set up a curious combination of the Presidential and 
Parliamentary systems. Being a Republic, India cannot have a hereditary King. 
So, an elected President will be at the head of the Executive power in India. 
The tenure of his term will be for a fixed term of years.as of the American 
President. He also resembles the American President inasmuch as he will be 
removable by the Legislature under the special quasi-judicial procedure of 
impeachment. But, on the other hand, he will be more akin to the English King 
than the American President inasmuch as he shall have no ‘functions’ to 
discharge, on his own authority. All the powers that are vested by the Constt- 
tution in the President, are expected to be exercised on the advice of the Ministers 
responsible to the Legislature as in England, though there is no obligatory 
provision in the Constitution itself, to this effect. [See under Art. 74, post]. 


The reasons why the framers of the Indian Constitution have discarded the 
American model after providing for the election of the President of the Republic 
by an electoral college formed of members of the Legislatures not only of the 
Union but also of the States, have thus been explained by themselves:’? In. 
combining stability with responsibility, they have given more importance to the 
latter and have preferred the system of ‘daily assessment of responsibility’ to: 
the theory of ‘periodic assessment’ upon which the American system is founded. 
Under the American system, conflicts are bound to occur between the Executive, 
Legislature and Judiciary; and, on the other hand, according to many modern 
American writers the absence of co-ordination between the Legislature and the 
Executive is a source of weakness of the American political system. What is 
wanted in India on her attaining freedom from one and a half century of 
bondage is a smooth form of Government which would be conducive to the 
manifold development of the country without the least friction,—and_ to’ this 
end, the Cabinet or Parliamentary system of Government of which India has 
already had some experience, is better suited than the Presidential. 


So, India shall have a constitutional 
Parliamentary system of the British type. 

PosiITIon OF THE INDIAN Presr 
of our Constitution have 
President of India on the 
on the advice of Ministers 
the Indian President will n 
President of Eire, the Pres 


President superimposed on the 


DENT IN THE CONSTITUTION.—The framers 
explained that they have outlined the position of the 
Trish model, viz., that of~an elected President, acting 
responsible to the Legislature. But as we shall see, 
. be ir —_ replica of the Irish model. Like the 
, ident of India, too, is not named in the Constituti 

as the ‘Head, of the State.’ The Indian Constitution even goes one step facthes 
than the Constitution of Eire, towards the Republican ideal. While the Irish 
Constitution says that the President “shall take precedence over all other persons 
in the State”, the Indian Constitution omits any such words from the Consti- 
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tution. On the other hand, the Indian President is neither the repository of 
all Powers of the State as the English King is, nor would he be the head of the 
political system like the American President who has been styled as “the majesty 
of the people incarnate.” : = 


Though the Indian Constitution says that the executive power ‘shall be 
vested’ in the _President, just as it is said in the Constitution of the United 
States of America [Art. II, Sec. 1 (1)], the Indian President is not going to 
be the chief Executive or the real head of the Executive like the American 
President. He will have to exercise the powers vested by the Constitution “in 
accordance with the Constitution”. One of these provisions of the Constitution 
is that “there shall be a Council of ministers to aid and advise the President in 
the exercise of his functions” fArt. 74 (1)]. Thus, the constitutional position 
of the English King, which has grown up around the legal theory of absolutism 
by conventions and the ‘unwritten law’, has been reduced to writing in the 
Indian Constitution, following the Irish precedent. [Cf. Art. 13 (9) of Eire; 
p. 212, ante]. The Irish President is not, however, required to act with the advice 
of his Cabinet in two matters, in respect of which he has “an absolute discretion” to 
act, according to the Constitution itself. The more important of these two 
functions, for the present discourse, is the right to refuse a dissolution of the 
Legislature to a defeated Ministry.* [Art. 13 (2), Eire]. But the Indian 
President (unlike the Governor-General under the Government of India Act, 
1935) is not vested with any ‘discretionary’ power by the Constitution. 

There is another material point upon which the Indian President will differ 
from the President of Eire and resemble the English Crown,—viz., the right 
of the President to be informed of the decisions of the Council of Ministers 
and also to call for any other information relating to the administration of the 
affairs of the Union and proposals for legislation [Art. 78 ()]. The Irish 
Ministers have no such obligation and the President has no right to call for any 
‘information’ from the Government, not to give. them any suggestion 
or advice of his own. But though the English Crown takes no part 
in the formal deliberations of his Ministers, he is constitutionally entitled to 
criticise the conduct of the Executive, and for this purpose, he has a right to 
be informed on all important matters and deliberations of the Cabinet, which 
may not be disclosed to anybody else.** And for this purpose, Cabinet decisions 
are now recorded in formal minutes. So, though the Crown cannot exercise 
any of its powers except on the responsibility of some Minister, and though the 
Crown has the constitutional obligation not to do anything which may conflict 
with’ the fundamental principle of ministerial responsibility, the Crown can 
still act as an impartial mediator in political issues, and can meet with opposition 
Jeaders (as it did in 1931 and 1936,"* and give the Cabinet its views, but it rests 
with the Cabinet finally, whether they would act upon such advice of ane oe 
Much would, of course, depend upon the personality of the Crown, io = 
example as late as that of George V illustrates that though the cach Bagchi 
function, it still retains the three important political rights of a at ent to 
spoke: “The right to be consulted, the right to ence erie ees 
warn”, which are nonetheless indispensable even for the highly 
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of Ministers for a joint consideration, any decision which has been taken by a 
Minister, individually, without a joint deliberation by the Council of Ministers 
[Art. 78 (c)]. This power will enable the President to exercise an effective 
supervision of the Cabinet without having a seat therein and will enhance the 
utility of the President as the constitutional head,—by way of pointing out and 
arresting the defects and shortcomings of the actions of individual Ministers, 


On the other hand, so far as the text of the Constitution itself is concerned, 
there is no provision to compel the President to act according to the advice of 
the Ministers, and there is no provision, corresponding to the [english rule," 
requiring the President to act only under the counter-signature of a Minister. 
On the other hand,’ the President himself is authorised to make rules 
[Art. 77 (2)], as to how his orders and instruments are to be authenticated. 
So, if any President ventures to act against the wishes of the Ministers, in 
any matter, there is nothing in the Constitution to bring him to task save 
impeachment. It is also to be noted that while the Ministers shall owe their 
power to only one of the Houses of the Union Parliament, viz., the House of the 
People {Art. 75 (3)], the President shall be elected ‘not only by the elected 
‘members of both Houses of Parliament, but also the elected members of the 
Legislative Assemblies of the States. So, the President’s authority will be more 
‘broad-based than that of the Council of -Ministers. 


From the above, it is clear that the Indian President will not be an exact 
teplica of the head of the Executive of any other country, but will combine 
some features of all of them. 


S3. (1) The executive power of the Union shall be vested in 

; the President and shall be exercised by him 

ybrecntive power of the either directly or through officers subordinate 
to him in accordance with this Constitution. 

_ (2) Without prejudice to the generality of the foregoing 
provision, the supreme command of the Defence Forces of the Union 
shall be vested in the President and the exercise thereof shall be 
regulated by law. 

. (3) Nothing in this article shall— 


(a) be deemed to transfer to the President any functions 
conferred by any existing law on the Government of any State or 
other authority ; or 


(6) prevent Parliament from conferring by law functions on 
authorities other than the President. 


CLAUSE (1) 
OTHER ConstITUTIONS 


U.S.A—Art. 2, Sec. 1 (1) of the Constitution of the United States says— 
Ba executive power shall be vested in a President of the United States of America”, 
divs t i already been explained {see p. 211 ante] that the American President 
i o ead of the Executive inasmuch as barring the shadow possibility of 
i he is not accountable to any organ under the Constitution ; nor is 
4s Chee eae according to anybody’s advice, except in those matters in which 
fa requires him to act with the concurrence of the Senate (e.g. 
€ matter of appointments and treaties). oe 


7) Chal ili i 
eutonal Law ps 197 100% Philips, Consi- (17) See p. 233, post, 


216 Tue Constitution oF INDIA : (ART. 53 


Australia—Sec. 61 of the Australian Constitution Act says— 


“The executive power of the Commonwealth - . « is exercisable by the Governor- 
General . . . and extends to the execution and maintenance of this Constitution, and 
of the Jaws of the Commonwealth.” 


‘Laws’ of the Commonwealth mean Acts of the Commonwealth Parliament.* 
The Governor-General acts, in all matters, on the advice of his ministers.’* 
Canada.—S. 9 of the Br. North America Act says— 


_ “The Executive Government and authority of and over Canada is hereby declared to 
continue and be vested in the Queen.” 


Eire—Art. 12 (1) of the Constitution of Eire, 1937, says— 

“There shall be a President .°. . who shall exercise and perform the poweer and 
functions conferred on the President by this Constitution and by law.” 

Ceylon.—Sec. 45 of the Ceylon (Constitution) Order in Council, 1946, 
provides— : 

“The executive power of the Island shall continue to be vested in His Majesty and 


may be exercised, on behalf of his Majesty, by the Governor-General in accordance with the 
provisions of this Order and of any other law for the time being in force”. 


Burma.—Sec. 45 of the Burmese Constitution says— 


“that the President shall exercise and perform the powers and functions conferred on 
the President by this Constitution and by law.” 

Sec. 59 says— 

“Subject to the Provisions of this Constitution, the executive authority of the Union shalt 
be vested in the President.” 

Government of India Act, 1935.—Sec. 7 (1) of the Act provided— 


“(1) Subject to the provisions of this Act, the executive authority of the Federation 
shall be exercised on behalf of His Majesty by the Governor-General, either directly or 
through officers subordinate to him. . . . - 2 


INDIA 


Score or Cx. (1): Executive Power oF Preswent.—This clause has 2 
threefold function: 

(a) It vests the executive power.of the Union in the President. (b) It 
enables him to exercise this power either directly, ie., personally or through offi- 
cers subordinate to him. (c) It delimits the scope of his power by declaring 
that it must be exercised in accordance with the Constitution. 

‘Executive Power of the Union’—See Art. 73, post, as to the extent of the 
executive power of the Union. : 

‘Executive Power’—The Executive power, according to poli Pr State? 
means the power which is concerned with the ‘execution of the will of : Seek 
(Garner). Now, in a democratic State, the will of the State is expr aeibene 
the Legislature. The primary function of the Executive, ere . ee Sanit: 
tion, but the carrying out or administration of the laws enacted by the : i simple 
In the modern State, however, the business of, the Execute Fes aston of 
as it was in the days of Aristotle. In fact, owing to the mani ie have practi- 
the functions of the State, all residuary _ powers of cer etait that 
cally passed into the hands of the Executive and it can _ : seg : 
the executive power simply consists of the power to execu ‘i cr Neer 

A more comprehensive idea of the Executive powers is thus §' ) 
writers. Thus, according to Wynes*°— 
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“The Executive may be defined as the authority within the State which administers the 
law, carries on the business of government and maintains order within, and security from 
without, the State.” 

The various powers that are thus included within the comprehensive expres- 
sion “executive power” in a modern State, have been grouped by political writers 
under the following heads: (a) Administrative power, i.e., the execution of the 
laws and the administration of the government. (b) Diplomatic power, t.e., the 
the conduct of foreign affairs. (c¢) Military power, te., the organisation of 
the armed forces and the conduct of war. (d) Legislative power, 7.¢., the sum- 
moning, prorogation, etc., of the Legislature, initiation of and assent to legisla- 
tion and the like (e) Judicial power, i.e., the granting of pardons, reprieves, 
etc., to persons convicted of crime. : 


The President of India has been vested with powers of all the above kinds, by 
different provisions of the Constitution,”? as summarised below: 


A SUMMARY OF THE PowERS OF THE PRESIDENT OF INDIA 


I.. The Administrative Power.—In the matter of administration, not being 
a real head of the Executive like the American President, the Indian President 
shall not have any administrative function to discharge nor shall he have that 
power of control and supervision over the Departments of the Government as 
the American President possesses. But though the various Departments of Go- 
vernment of the Union will be carried on under the control and responsibility of 
the respective Ministers in charge, the President will remain the formal head 
of the administration, and as such, all executive action of the Union must be ex- 
pressed to be taken in the namie of the President.?* 


For the same reason, all contracts and assurances of property made on be- 
half of the Government of India must be expressed to be made by the President 
and executed in such manner as the President may direct or authorise.??" 


Again though, he may not be the ‘real’ head of the administration, all officers 


of the Union shall be his ‘subordinates’ and he shall have a right to be informed 
of the affairs of the Union.*4 : 


_. The administrative power also includes the power to appoint and remove the 
high dignitaries of the State and other administrative commissions. Under our 
Constitution, the President shall have the power to appoint—(i) The Prime 
Minister of India. (ii) Other Ministers of the Union.25 (iii) The Attorney- 
General for India? (iv) The Comptroller and Auditor-General of India.? (vy 
The Judges of the Supreme Court. (vi) Judges of the High Courts of the 
States.‘ _ (vii) The Governor of a State.’ (viii) An Inter-State Council.¢ (ix) 
The Union Public Service Commission and a Joint Commission for a group of 
States.’ (x) The Finance Commission.® (xi) Election Commissioners.® (xii) 
Special Officer for Scheduled Castes and Scheduled Tribes.*° (xiii) A Com- 


mission to report on the administration of Scheduled areas: and a Commission to 
investigate into conditions of backward class.2 (xiv) A Commission on Jan- 
guages. iF 


_ 


(21) See also my Article on ‘The President 


of India’ in (1949) F.L.J. 98-146 (Jour.). ( a ae, 
2 Art. 77, (6) Art. 263. 
(-a) Art. 299 (1). (7) Art. 316.° 
(23) Art. 53 (1). (8) Art. 280. 
24) Art. 78 (6). £9) Art. 324 (2), 
CS) Art. 74. (10) Art. 338 (1). 
(Art. 76. cut) Art. 339 (1), 
Baw. (12) Art. 340 (1). 


eB 3 (13) Art. 344 (1). 
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The President shall also have the power to vemove (i) his Ministers, indi- 
~vidually ;"4 (ii) the Attorney-General for India; (iii) the Governor of a State. 

As regards other officers of the Government, our Constitution seeks to avoid 
the vice of the above system, by withholding from the President any general power 
of appointment or removal besides the few cases specified in the Constitution 
itself; and by making the “Union Public Services, All-India Services and Union 
Public Service Commission”,—an exclusive legislative subject for the Union 
Parliament, and by making it obligatory on the part of the President to consult the 
Public Service Commission [Art. 286 (3)], excepting certain specified cases.’ 

The ‘executive’ power primarily means the execution of the law which func- 
tion logically comes under the present head. Though, in our Constitution there is 
‘no provision specifically requiring the President to take care that ‘the laws are 
faithfully executed,’® and though there is no separation of authority as between 
the Union and the States in the matter of execution of the Union and State laws,— 
inasmuch as it will be the duty of the States to execute both the State laws and 
the Union laws as are applicable in that State,?*—the executive power of the Union 
shall extend to the giving of directions? to the States to ensure due compliance 
with the Union laws.?* 

II. The Military power.—The military powers of the Indian President 
shall be lesser than those of either the American President or of the English 
Crown. The supreme command of the Defence Forces is, of course, vested in 
the President of India, but the Constitution expressly lays down that the exer- 
-cise of this power shall be regulated by law.?? Parliament has exclusive legis- 
lative power relating to the Defence Forces ;?* over war and peace.”® So, under 
‘the present power, it will not be possible for the Indian President either to de- 
clare war or to employ the forces without or in anticipation of Parliamentary 
sanction nor would it enable the Indian President to assume emergency powers 
such as the American President did during the World Wars, in exercise of his 
powers as Commander-in-Chief. 


III. The Diplomatic power— The diplomatic power is a very wide sub- 


ject and is sometimes spoken of as identical with the power over foreign or 
Union into rela- 


external affairs, which comprise “all matters which bring the 
tion with any foreign country”. The legislative power as regards these edie’ 
as well as the power of making treaties and implementing them, of course be- 
longs to Parliament.2* But though the final power as regards these things 1s 
vested in Parliament, the Legislature cannot take the initiative in such rte 
The task of negotiating treaties and agreements with other countries, su ie 
to ratification by Parliament, will thus belong to the President and eae 
Again, though diplomatic representation as a subject of se Sot 
Parliament, like the heads of other States, the President of India = on sen 
India in international affairs and will have the power of appointing ue ye 
resentatives to other countries a a diplomatic represe' 
-other States as shall be recognised by Par! iament. i) seis 
IV.—Legislative powers.—Like the Crown in England, the Presi Me eed: 
is a component part of the Union Parliament. ie po alleen’ 


: ee : z 
dent is vested with in relation to legislation may be summarised a 


4) A 75 (2 LT. at p. 173. 

a ) Art. /) (2). I : 257 qd). 

5 7 4 (20) Arts. 256, r f the 
(15) Art. 6 ( Dix ( 1) ‘As t th cutive Loe tates ; 


* : i ive directions to ‘ 
(17) Vide my article on the President ier gaatiers, see Marts. 257 (2) (3); 339 


ia i 9 F.L.J. at p. 105 (Jour.). : 
TE ae II, Sec 3 of the €onsti- (2); (a) ” (3). 
tution of the U.S.A. : (22) a 2 15 of List I Sch. VII. 
(19) Cf. my article on ‘The Indian Con- (23) Entries hoa Pit 1 Sch. Vil. 
-stitution through American eyes’ (1949) F. (24) Entries , 


(16) Art. 156 (1). 
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(a) The power to summon, prorogue and dissolve Parliament.*® (b) The 
tight of opening address. (c) The right to address and to send ee 
(d) The power to cause certain feports and statements to be laid before Var- 
Jiament, so that Parliament may have the opportunity to take its action upon them, 
such as (i) the Annual Financial Statement* and Supplementary Budget, if any ; 
(ii) the report of the Comptroller and Auditor-General of India relating to the 
accounts of the Government of India;* (iii) the recommendations made by the 
Finance Commission, together with explanatory memorandum of the action taken 
thereon ;* (iv) the annual report of the Union Public Service Commission, ex- 
plaining the reasons where any advice of the Commission has not been accepted ; 
(v) the report of the Special Officer for Scheduled Castes and Tribes ;® (vi) the 
report of the Commission to investigate into the conditions of the backward 
classes, with a memorandum explaining the action taken thereon;® (¢) The 
power of sanctioning introduction of certain legislative measures, such as, for 
alteration of State boundaries; Money Bills;?? Bills involving expenditure wee 
Bills affecting taxation in which the States are interested;’* State Bills imposing 
restrictions on freedom of trade.** (f) Assent to legislation and the power to 
veto Union Bills, and reserved State Bills.% (g) The power to legislate by 
Ordinances during recess of Parliament.’* 


V. The Pardoning power.7 See under Art. 72, post. 


VI. Emergency Powers——The above is an account of the powers of the 
President in normal times. Besides, he shall have extraordinary powers to deal 
with an emergency, viz., external aggression or internal disturbance by reason of 
which the security of India or any part thereof is threatened,’® or, the failure 
of the constitutional machinery in a State owing to some other cause;" or, a 
financial crisis.?° 


VII. Miscellaneous Powers—As the head of the Executive power, the 
President has been vested by the Constitution with certain powers which may be 
said to be residuary in nature, and are required to be vested in some authority, in 
order to let the machinery of Government set up by the Constitution, to go on 
instead of coming to a deadlock for want of specific provisions. 


First, may be mentioned the rule-making powers of the President. These 
are as follows: 


(i) The President shall make rules as to how orders and instruments made 
by the Government of India, in the name of the President shall be authenticated, 
and how the business of the Government of India shall be conveniently transacted 
and allocated among Ministers.2* (ii) The President shall, in consultation with 
the Chairman of the Council of States and the Speaker of the House of the People, 
make rules as to the procedure with respect to joint sittings of, and communications 
between the two Houses.” (iii) The President shall specify the period 
at the _ expiration of which a member’s seat in Parliament shall fall 





———_ 


(25) Art. 85 (2). ll-a) Art. 117 (3). 
(1) Art. 87 (1). {2 Art. 274 ay” 
(2) Art, 86. = (13) Proviso to Art. 304. 
3 Art. 112 (1). nae (14) Art. 111. 
(4) Art. 115 (1). 15) Art.‘ 201, 
(s) Art. 151 (1). at tie Art. 123, 
6) Art, 281. (17) Art. 72. 
As Art. 323 (1). e (18) Art. 352. 
) a ne oy’ (19) Arts. 356, 365. 
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vacant, in case he does not resign his seat in the Legislature 
State, in case of a double membership.*® (iv) The Presilent’s Sal 
shall be required for rules made by the Supreme Court for regu- 
lating the practice and procedure of that Court.* (v) The President shall make 
regulations determining the number of members of the Union Public Service 
Commission, their tenure and conditions of service and similar provisions as 
regards the staff of the Commission ;* and regulations specifying the matters 
in which it shall not be necessary to consult the Union Public Service Commis- 
sion in respect of Services of the Union [Art. 286 (3)]. 


On some other matters, the President’s rule-making power is made subject 
to any law that may be made by Parliament relating thereto.* 


The President shall have the power to refer any question of public impor- 
tance for the opinion of the Supreme Court.? 


The Constitution confers upon the President certain ‘interim’ powers, to be 
Seni by him so long as Parliament does not elect to ‘occupy’ those fields. 
us,— 


; (a) Grants-in-aid to the States which are in need of assistance, shall be 
sanctioned by the President, until Parliament makes the necessary provisions.* 


(b) The percentage of the proceeds of income-tax to be assigned to and 
distributed among the States shall be prescribed by the President, until a fresh 
basis is decided on the recommendation of the Finance Commission.* 


(c) Until Parliament legislates, the President shall make rules regula- 
ting the recruitment and conditions of service of persons serving the Union. 


“Or through officers subordinate to him”.—This expression is taken from 
Ss. 7 (1) and 49 (1) of the Government of India Act, 1935, and enables the 
President to delegate powers to officers subordinate to him. It is neither pos- 
sible nor desirable that the President shall do all his acts personally. 


A question arose under the Government of India Act, 1935, as to whether 
the Ministers were officers subordinate to the Governor, in view of the above 
expression. It was held by the Privy. Council® that they were so, and when the 
Constitution adopts the same expression, it may. be expected that the same inter- 
pretation will be put upon this expression under the Constitution as well. It : 
to be noted that under the Constitution the ‘executive power’ of the Union an 
the State is vested in the President [Art. 53 (1)] and the Governor [Art. 154 
(1)], respectively. So, no other person can exercise an executive power unless 
he is an ‘officer subordinate to’: the President or the Governor, as the case may 
be. Again, as under the Act of 1935, though the Ministers are responsible © 
the Legislature, they shall be appointed by the President (Art. ee) Osea 
Governor (Art. 163) and shall hold office during the pleasure of Ue peer 
or the Governor respectively. Hence, the Ministers shall in fact be ace 
‘subordinate to’ the President or the Governor in relation to the executive p ’ 
notwithstanding their responsibility to the Legislature. : 

This seems rather anomalous, but it merely expresses 1n een Cane 
what is the unwritten law in the English Constitution. | In the ee ave ho 
tion, though the Cabinet is, the real executive authority, the N ae the ‘Crown in 
legal status as such and in legal theory, they are mere servants 0 


(4) Art. 270 4) (b) (i). 
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and they are accountable to Parliament 


avhom the executive authority is vested, ount 
i Iso liable to be dismissed by the Crown 


only as servants of the Crown, and are a 
at his pleasure. 

“In accordance with this Constitution’”.—These words are intended to 
make the President a constitutional ruler. His oath ( Art. 60) also emphasises 
this moral duty to ‘preserve, protect and defend the Constitution’, If he seeks 
” to exercise any function otherwise than in accordance with the Constitution, he 
will render himself liable to impeachment (Art. 61). 


It is to be noted that the words ‘and the law’, which occurred in the Draft 
Constitution after the words ‘in accordance with the Constitution’, have been 
omitted by the Constituent Assembly. The result is that the only limitation to 
the President’s powers is the Constitution. As in the United States, the 
Indian President’s constitutional powers cannot be regulated or restricted by 
legislation. There is thus a departure from the Australian Constitution’ where 
the extent of the ‘executive powers’ is left to the operation of the law. 


The only power which our Parliament shall have in relation to the ‘exe- 
cutive power’ of the President is that given by Art. 53 (3) (b), viz. of vesting 
subordinate functions on other persons. Of course, certain provisions’ of the 
Constitution itself empower Parliament to regulate the ‘exercise’ of the Presi- 
dent’s powers, e.g., Arts. 53 (2); 324 (2), (5); 354 (2); 356 (3); 359 (3). 

Cr. (2) 
OTHER CONSTITUTIONS 

U.S.A.—Art II, S. 2 (1) of the Constitution says— 

“The President shall be Commander-in-Chief of the Army and Navy of the United 
States.” 

Owing to the application of the doctrine of Separation of Powers, the 
above power of the President is placed on an independent footing, as an ‘exe- 
cutive’ power, and there is no provision in the Constitution, subjecting it to 
Congressional regulation.'. In the result, it has been held that the President, 
as the Commander-in-Chief, is competent to take much action, without legislative 
sanction, and even against the wishes of Congress. 


Congress has, under its power to “raise and support armies” [Art. 1, S. 8 
(12)], and “to provide and maintain a navy” [Art. 1, S. 8 (13)], the exclusive 
authority to lay down the rules governing the organization and maintenance of 
the | military forces, the establishment of forts, arsenals and other military 
equipments, ‘belongs to Congress. On the other hand, the President has the 
exclusive authority in the matter of disposition of troops, direction of vessels. 
of war, the planning and execution of campaigns and all orders issued by the 
President, as the Commander-in-Chief (which are not otherwise unconstitu- 
tional) have the force of law.® Each of the two organs of government is 
thus supreme in its own sphere. This distinction was explained by the Supreme 
‘Court, in Ex parte Milligan,? in these words: “Congress has the power not only 
to raise and support and govern armies, but to declare war. It has, therefore, 
the power to provide by law for carrying on war.. This power necessarily ex- 
‘tends to all legislation essential to the prosecution of war with vigour and 
Success, except such as interferes with the command of forces and conduct of 
campaigns. That power and duty belongs to the President”.® 


Thus, the American President ituti 
1 C possesses the constitutional power to send 
troops outside the United States, without interference by the Congress, at least 


(7) Wynes, Legislative & Executive 556. 


Powers, p. 321. ss 
(8) United States v. Freeman, 3 How. (9) Ex parte Milligan, (1866) 4 Wall. 2. 
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in time of war. This power was exercised by President Wilson on several. 
occasions, even though war was not declared by Congress, e.g., between United 
States and China or Mexico.¥? Again, under this power, President Wilson armed 
merchant vessels with defensive guns, even against the refusal of Congress to 
give the necessary authorisation.” 


As Brogén™ observes—‘“The ‘war power’ is a vague and undefinable resi- 
duum of power on which the President can draw.” . Thus, during World War 
II, apart from Congressional authority, the President assumed the following. 
powers under his position as Commander-in-Chief: 


(i) to intervene in labour disputes and strikes in war industries (creat- 
ing the National War Labour Board); (ii) to take over the management of 
industrial plants working on war contracts; (iii) to utilise domestic transporta- 
tion facilities for the prosecution of war; (iv) to requisition merchant vessels 
for war use; (v) to employ the Army and Navy to operate war industries and 
plants affected by strikes; (vi) to channel labour into essential war industries 
[by setting up the War Manpower Commission]. 

Eire—Art. 13 (4) of the Constitution of 1937 provides— 
“(4) The supreme command of the defence forces is hereby vested in the President. 
(5) (i) The exercise of the supreme command of the defence forces shall be regulated 


by law. (ti) All commissioned officers of the defence forces shall hold their commissions 
from the President.” 
Australia —S. 68 of the Constitution Act says— 

“The command in chief of the naval and military forces of the Commonwealth is vested 
in the Governor-General. . . .” The power is, however, exercised on ministerial advice 
and to the extent as defined by the Legislature.?3-9 

INDIA 


Score or Ci. (2): SUPREME COMMAND OF THE DEFENCE Forces.—Like the 
head of the Executive of other free countries, the President of India shall have 
the supreme command of the Defence Forces. As in the United States,* a 
above power would not necessarily empower the President to take a persona 
command in the field. But, unlike the Constitution of the U.S.A., our ee 
tution expressly provides that the exercise of this power of supreme comman 
‘shall be regulated by law.1** 

Further, the generality of ‘war power’ vested in our Parliament sciroet 
14 of List I (Union List), Sch. VII,—“War and Peace”,—enables Par ae 
to give directions to the President as to the exercise of the power of cao : 
of the Defence Forces and the power to carry on a military a. ra ie 
will not be possible for the President to override the wishes ee Par! mene 
respect of any matter appertaining to the conduct of war. It does - Raneton 
however, that the Indian President shall have no power to act ei pvation." 
of Parliamentary sanction, to deal with an emergency like an TT he Reece 
In such a case, the Indian President, acting as the commander o 


i i ini Id have the power to 
Forces, and with the advice of responsible Ministers, shou! See aot 


i invasi ending a formal 
employ the forces in advance to repel invasion, pendi z eer 
pi ey Parliament.** In fact, the Constitution vests in the President ( 2) 
= f Parliamentary 
i itutional Law of — belongs to the Crown free 0 ; 
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the power to determine, in anticipation of Parliamentary decision, whether such 
an emergency has arisen. 


In some countries, the military power of the Executive includes the power 
to declare War and Peace. Thus,‘in England, ‘the Sovereign alone has the 
power of declaring war and peace.” Not only has the Crown the preroga- 
tive to declare war, it has also the final authority to determine whether a state 
of war exists with any country." 


The American Constitution, on the other hand, vests the power ‘to declare 
war’ exclusively in the Congress [Art. 1, Sec. 8 (11)]. No other authority 
can involve the United States in a war,—though, of course, the President, as 
Commander-in-Chief, may act in such way that war becomes inevitable. 


“Shall be regulated by law’.—‘Law’ in this context obviously refers to Acts 
of Parliament.” 


Cu. (3). 
OTHER CONSTITUTIONS 
Burma.—Sec. 59 of the Burmese Constitution provides 


ee MSS 5 but nothing in this section shall prevent the Parliament from conferring 


functions upon subordinate authorities, or be deemed to transfer to the President any func- 
tions vested in any court, judge, or officer, or any local or other authority by any existing 
law.” 


Government of India Act, 1935.—Sec. 7 (1) of the Act provided— 


Stcsliet «aia ge. % but nothing in this section shall prevent the Federal Legislature from 
conferring functions upon subordinate authorities, or be deemed to transfer to the Governor- 
General any functions conferred by any existing Jaw on any Court, judge or officer, or on any 
local or other authosity.” 


INDIA 


Cl. (3) (a): Saving of existing laws—Sec. 124 of the Government of India 
Act, 1935, authorised the delegation of any functions relating to the executive 
authority of the Federation to the Government of any Province, by Acts of the 
Federal Legislature. The present clause saves those laws and explains that 
the vesting of the executive power of the Union in the President docs not mean. 
an automatic resumption of those delegated functions by the President. 


Cl. (3) (b): Power of Parliament as regards President’s functions—This 
clause means that though the executive power is vested in the President by the: 


Constitution it will not prevent Parliament from delegating the discharge of sub- 


ordinate or ministerial functions to any other person or authority subject to the 
direction and-control of 


ion the President and within the limits set forth by the 
Constitution. ‘Thus, though Parliament may not transfer the supreme command’ 
of the Defence Forces to any person other than the President, it would be com- 


subject to the Supreme command of the President. This is an essential provision 
Simply because, it would not be physically possible for the President to exercise 
all powers personally nor to provide how each particular function shall be: 
exercised. But powers which are expressly vested by the Constitution in the 
ne rns ee 


In the case of actual invasion, honvever, 
the Government may take whatever steps A 
they consider necessary for the protection of 
the State, and Dail Eiremann if not sitting 
shall_be summoned to meet at the earliest 


(15) Janson v. Driefontein Mines, (1902) 
aC, ; Kawasaki v. Bantham Co, Lid.,. 
an K.B. = 

Munro, vernment of i 
States, (1944), p. 454, oe See Oat 


Practicable date.” 
_ (4) The Hoop, (1799) 1 C. Rob. 196, 


(17) Cf. The Commonweaith ‘ loniat 
Combing Co.,. (1922) 31 CLR. wae 


224 Tue Constitution oF INDIA [Art. 54 


President cannot be transferred,by Parliament to any other authority. This sub- 
clause reminds one of the observations of the Supreme Court in Kendall v. U. S.8 
‘It by no means follows that every officer in every branch of that (the execu- 
tive) department is under the exclusive direction of the President. . . . It 
would be an alarming doctrine that Congress cannot impose upon any executive 
officer any duty they may think proper which is not repugnant to any rights 
secured and protected by the Constitution, and in such cases the duty and res- 
ponsibility grow out of and are subject to the control of the law and not to the 
direction of the President.” 


54. The President shall be elected by the 
members of an electoral college consisting of— 


Election of President. 


(a) the elected members of both Houses of Parliament ; and 


(b) the elected members of the Legislative Assemblies of the 
States. 


OTHER CONSTITUTIONS. 


U. S. A.—The original mode of election prescribed by Art. II (1) has been 
superseded by the 12th Amendment of 1804. Under the amended provision, the 
elections is held as follows:” The election of the President is made indirectly, 
by an electoral College. The number of electors chosen from each State is equal 
to its representation in the Congress, i.e., equal to the number of its representatives 
in the House of Representatives and the Senate. The electors meet in their res- 
pective States and vote by ballot. The person having the greatest number of votes 
by such ballot shall be the President, if such number be a majority of the whole 
number of electors appointed. But if no person have such majority, then from 
the persons having the highest numbers not exceeding three on the list of those 
voted for as President, the House of Representatives shall choose, by ballot, the 

resident, The Constitution itself docs not say how the electors are to be chosen. 
But in practice, the electors have come to be chosen by popular’election, which has 
become complicated owing to the growth and strength of party organisations. 
Long before the Presidential elections, the various parties hold their national con- 
ventions and select their own candidates for the President. When the primary 
voters vote for the electoral college, therefore, they also know for which Pee 
tial candidate they are voting and, as soon as the popular vote is counted, not only 


the electors are known but also, in effect, the President, and the meeting of the 


electoral college, afterwards, has become superfluous and a matter of form. by 
the operation of the party system, the election of the President has rae care x 5 
practically direct. Again, owing to the growth of the party system fa ais he ae 
the object of the framers of the Constitution that the best man - pat oar 
‘by the people, judged only. by the test of merit, has been pene FF ijent ed 
which only the strength of the different parties is fought out and the 


is elected is a mere nominee of the successful party. 


as also led to the curi 
is not necessarily e 
ly for the Presiden 
They vote for elect 


ous result that the man 
lected President. This 
tial candidates them- 
ors in each State to 


The system of election by States h 
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cast the electoral votes of the State. Each State has a certain number of electoral 
votes, based on its representation. It has as many electors as it has Senators and 
members of the House of Representatives. There are 96 Senators and 435 Repre- 
sentatives, which makes a total of 531 electoral votes of which 266 are needed 
for a Presidential candidate to be elected. A candidate who receives a majority 
of the votes of the citizens in an individual State is given the entire electoral votes 
-of that State. But as between the States the number of electoral votes varies, ac- 
cording to population. Hence, candidates for the Presidency tend to concentrate 
their election campaigns in certain key States with larger number of electoral votes, 
such as New York, which controls 47. 


This is because the contest is usually close in the struggle for the votes of 
these populous States, and by just tipping the scales with a 5] per cent. majority, 
-candidates can win a large number of electoral votes. 

Eire—Art. 12 (2) of the Constitution of 1937 says— 

“(2) (i) The President shall be elected by direct vote of the people. (ii) Every 
citizen who has the right to vote at an election for members of Dail Eireann shall have 


tthe right to vote at an election for President. (iii) The voting shall be by secret ballot and 
on the system of proportional representation by means of the single transferable vote.” 


Art. 12 (4) and (5) again, provide— 


“(4) 2. Every candidate for election, not a former or retiring President, must be nomi- 
‘nated either by—(#) not less than twenty persons, each of whom is at the time a member 
of one of the Houses of the Oireachtas; or (ii) by the Councils of not less than four 
-administrative counties (including county boroughs) as defined by law. 


3. No person and no such Council shall be entitled to subscribe to the nomination 


-of more than one candidate in respect of the same election; 
4. Former or retiring Presidents may become candidates on their own nomination. 
5. Where only one candidate is nominated for the office of President it shall not 
be necessary to proceed to a ballot for his election. : 


\(5) Subject to the provisions of this article, electi : : i 
Han Wh noe ee Pp icle, elections for -the office of President 


: Fourth French Republic_—Art. 29 of the French Constitution of 1946 pro- 
vides that “the President of the Republic shall be elected by the Parliament.” 


Burma.—Sec. 46 of the Burmese Constitution provides— 


“The President shall be elected by both Chambers of Parli t in joi i 
iby secret ballot. Subject to the provisions of this Chapter, eectioa to. the office of the 
President shall be regulated by an Act of the Parliament.” © ‘fs = © 

Inpia 


Art. 54: Reasons for adopting Indirect Election forielzetion of Presi 
A , dent.— 
Pandit Nehru gave the following reasons in the ‘Constituent Kaen oy a 
direct election of the President on the adult suffrage was discarded— 


(i) The framers of the Indian Constitution wanted to emphasise 

= power Teally vested in the Ministry and the Legislature and not in die Pret 
‘dent as such. f we had the President elected on adult franchise and it did not 
ps him any teal powers, it might become a little anomalous.” (ii) A tremen- 
Prt loss of time, energy and money would be. involved in a Presidential elec- 

ion on adult suffrage. We shall have elections tothe Federal Parliament. An 
‘enormous Presidential election added to this would ‘be a. trémendous affair—so 
- which we might not even be able to carry: out.” (iti) It would be im ossible 

0 provide an electoral machinery for an election in which at. least 185 millions 
‘Of people would have to participate. . bok See ane 


“fabs 







eG (20) Const. Assembly Debates, Vol, TV,No. 6, we 734, 
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Reasons why Members of State Assemblies have been included in the Elec- 
toral College——Tne Union Legislature would ordinarily be dominated by one 
party, which would form the Ministry. If this group elected the President, in- 
evitably they could choose their own man; the President and the Ministry would. 
thus represent exactly the same thing. The framers of the Constitution have,. 
therefore, struck a middle course and asked members of legislatures all over 
India in all the Units to take part in the election.2*_ By Art. 55 (2), however, 
the votes of members of Parliament have been weighted so as to secure that 
the total voting strength of the members of Parliament equals that of the Assem- 
blies of all the States taken together. 


SS. (1) As far as practicable, there shall 

Sieniee Remedi ae See uniformity in the scale of representation of 

President, the different States at the election of the 
President. 


(2) For the purpose of securing such uniformity among the 
States inter se as well as parity between the States as a whole and the 
Union, the number of votes which each elected member of Parliament. 
and of the Legislative Assembly of each State is entitled to cast at 
such election shall be determined in the following manner :— 


(a) every elected member of the Legislative Assembly of a. 
State shall have as many votes as there are multiples of one thousand 
in the quotient obtained by dividing the population of the State by: 
the total number of the elected members of the Assembly ; 

(b) if, after taking the said multiples of one thousand, the 
remainder is not less than five hundred, then the vote of each member’ 
referred to in sub-clause (a) shall be further increased by one ; 

(c) each elected member of either House of Parliament shall 
have such number of votes as may be obtained by dividing the total 
number of votes assigned to the members of the Legislative seen 
of the States under sub-clauses (a) and (b) by the total number of the 
elected members of both Houses of Parliament, fractions exceeding, 
one-half being counted as one and other fractions being disregarded. 

(3) The election of the President shall be held in ogee 
with the system of proportional representation by. Ser be 
single transferable vote and the voting at such election sha y 
secret ballot. sitesapalaton 

Explanation —In this article, the expression — Po : 
means ie population: as ascertained at the last preceding census of. 
which the relevant figures have been published. 


‘Orner CONSTITUTIONS 


Eire.—See under Art. 54, above. 
INDIA. 


SincLe T! 
. (3): PRoporTIONAL REPRESENTATION BY THE 
ose cine system of voting by secret ballot on the system of propor’ 


(21) Const. Assembly Debates, Vol. IV, No. 6, Pp. 734. 


'RANSFERABLE 
tional repre- 


Arr. 55] Rae a 


sentation by means of the single transferable vote is adopted from the oe 
of Eire [Art. 12 (2) 3°}. It is the method advocated by Thomas Hare.* In 
our Constitution, this device is adopted not only for the election of the President 
but also for election of representatives of the States in the Council of States Se 
80 (4)], for election of members of the Legislative Council of a State [Art. 1 
(4)]. ead 

The object of introducing proportional representation at these elections is 
to give each minority group an effective share in the political life. The advan- 
tages claimed for the Single Transferable System, further, are—(i) All currents 
of political opinion can be truly reflected under this system, and any group can 
elect one representative if it can muster sufficient votes to reach the ‘quota’, 
(ii) The power and interest of each vote is increased by giving him successive 
choices. 


How the Single Transferable Vote system works——The essential features 
of this system may be summarised as follows: The election is held by general 
ticket and the country is divided into electoral districts, to form multi-member 
constituencies. All the candidates who compete for the seats allotted to a 
constituency, have their names printed on one ballot paper. Each elector has 
only one vote in the sense that it will be capable of electing one candidate only. 
But that vote will not be wasted in case the candidate whom he wishes to elect 
has got more than the required number of votes, called the ‘quota’. The elector 
is required to indicate his first, second and third preferences and so on, by 
placing the figures 1, 2, 3, etc., against each candidate. 


At the time of counting the votes, a quota is fixed. Any member who gets 
this quota of votes, is declared elected. This quota is fixed thus— 


Total number of ballot papers + 1 


Number of candidates to be elected + 1 


Supposing the total number of ballot papers to be 18,000 and the number of 
candidates to be elected to be 6, the quota will be— 


1 000 
= bis2 . 
6+1 Terao 
In the first count, the first preferences alone are counted and any candidate 
(A) who receives the above quota of first preferences is declared elected. These 
2572 ballot papers are then put aside and are not to be of any further use. 


When all the required number of candidates do not recei 

___ Whe f ceive the quo 

distribution of surpluses, the process is reversed,—by dropping out the hae 

pees a the least ae of first preferences, and the second preferences on 
lot papers are i i i i 

nai they ae ea en given to the appropriate candidate against whose 


(22) Thomas Hare, Treatise on the Election 


‘ r on let, Proportional i 

Ger CS) So agence anim Gomely Ae on Bese a: 

ed system, see also App. I to Horwill, Vol, xi Encyclopaedia of Social peleaees 
Toportional Representation; Hoag and Hal- : 
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; SG. (1) The President shall hold offie 
gee of office of Presi- for a term of five years from the date on which 
he enters upon his office : 


Provided that— 


(a) the President may, by writing under his hand addressed 
to the Vice-President, resign his office ; 


(b) the President may, for violation of the Constitution, be 


removed from office by impeachment in the manner provided in 
Article 61 ; 


(c) the President shall, notwithstanding the expiration of his 
term, continue to hold office until his successor enters upon his office. 


(2) Any resignation addressed to the Vice-President under 
clause (a) of the proviso to clause (1) shall forthwith be communicated 
by him to the Speaker of the House of the People. 


OTHER CONSTITUTIONS 


/ 

U.S.A.—The President “shall hold office during the term of four years” 
[Art. II, Sec. 1 (1)]; Art. II, Sec. 1 (6) provides— 

“Jn case of the removal of the President from office, or of his death, resignation, or 
inability to discharge the powers and duties, of the said office, the same shall devolve on the 
Vice-President, and the Congress may by law provide for the case of removal, death, resig- 
nation or inability, both of the President and Vice-President, declaring what officer shall 
then act as President, and such officer shall act accordingly, until the disability be removed, 
or a President shall be elected.” 


As to resignation, Sec. 151 of the U.S. Rev. Stat. provides that it shall 
be made by ‘an instrument in writing, declaring the same. . . - delivered into 
the office of the Secretary of State’. 


As to removal, Art. II, Sec. 4 provides— 


“The President. .... shall be removed from office on impeachment for, and convic- 
tion of, treason, bribery or other high crimes and misdemeanours.” 


Eire.—Art. 12 (3) 1° of the Constitution of 1937 says— 


“The President shall hold office for 7 years from the date upon which he ee 
upon his office, unless before the expiration of that period he dies, or resigns, or ‘ is 
‘ed from office, or becomes permanently incapacitated, such incapacity being estab) Ishi 
the satisfaction of the Supreme Court consisting of not less than five judges. 


Fourth French Republic—Art. 29 of the Constitution of 1946 provides 
that the President “shall be elected for seven years”. Art. 41 oe aihlst 
“Tf the President is not able to exercise his office for reasons duly not suis ream 
the Parliament, or in the event of a vacancy caused by death, resignation ne Sand of 
stance, the President of the Republic shal] assume the interim functions 0 
the Republic. . . «+ 1, 


Art. 42, again, aye as sti oats 

“The President of the Republic may not be tried ex! r 
indicted i the ‘National Assembly and arraigned before the High Court of 
the conditions set forth in Art. 57.” 


igh treason. He may be 
foe Te Justice under 


Burma.—Sec. 48 (1) of the Burmese Constitution says— 


hich he enters 

“The President shall hold office for five years from the date on Ww I : 

upon his “office, unless before the expiration of that period he resigns or dies, or 1s remov: 
‘ed from office, or becomes permanently incapacitated. 


Art. 58] Tre Unron 929 


INDIA 


Scope of Art. 56: Term of Office of President—This article lays down that 
the normal term of office of the President is 5 years. But that it may termi- 
nate earlier, in any of the following ways—(i) By resignation in writing ad- 
‘dressed to the Vice-President, which shall be forthwith communicated by the 
Vice-President to the Speaker of the House of the People. (ii) By removal 
for violation of the Constitution, by the process of impeachment as provided by 
Art. 61, post. 


Cl. (1) (b): ‘Violation of the Constitution’—The Constitution does not 
define what is meant by the above expression. In the United States, impeach- 
ment lies (Art. II, Sec. 4) for ‘treason, bribery or other high crimes and mis- 
demeanours’. The expression ‘misbehaviour’ appears in the Constitution of Etre. 
There is an additional ground in the Burmese Constitution—‘gross misconduct’. 


57. A person who holds, or who has held, office as President 

fein aint shall, subject to the other provisions of this 

tion SiPity fer reelee- Constitution, be eligible for re-election to 
that office. 


OtTHER ConsTITUTIONS 


U.S.A.—In the Constitution itself, there is no bar against re-election and 
nearly all important Presidents have been elected twice. Until 1940, there 
was a convention that a President should not be re-elected more than once, for, 
it was feared that the same person holding the Presidentship for three terms 
might become a dictator. In 1940, however, during the emergency of World 
War Il, President Roosevelt was elected for the third term. Many people re- 
gard it as an exception which is not to take place again. 


Eire—Art. 12 (3) 2° of the Constitution of 1937 says— 


“A person who holds, or who has held, office as President, shall be cligible fpr 
re-election to that office once, but only once.” 


So, no person shall be eligible for the office of President for more than 2 
terms. This embodies the American convention. 


Burma.—Sec. 48 (2) of the Burmese Constitution says— 
“No person shall serve as President for more than two terms in all.” 
This is an adoption of the Irish principle. 


Fourth French Republic—Art. 29 of the Constitution of 1946 says that the 
President “shall be eligible for re-election. only once.” 


INDIA. 


Scope of Art. 57: Eligibility of President for re-election—On this point, 
our Constitution differs from the American and Irish precedents, by imposing 
no limit to re-eligibility. Under our Constitution, it will be possible to re-elect 
a worthy President as many times as he holds the people’s confidence. 


Qualifications for elec» S8. (1) No person shall be eligible for 
ca election as President unless he— = 
sivet-jo(@) is a citizen of India, 

“levee (6): has completed the'age of thirty-five years, and 


\ 
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(c) is qualified for election as a member of the House of the 
People. 


: (2) A person shall not be eligible for election as President 
if he holds any office of profit under the Government of India or the 
Government of any State or under any local or other authority subject 
to the control of any of the said Governments. 


Explanation —For the purposes of this Article, a person shall 
not be deemed to hold any office of profit by reason only that he is 
the President or Vice-President of the Union or the Governor or 
Rajpramukh or Uparajpramukh of any State or is a Minister either 
for the Union or for any State. 


OTHER CONSTITUTIONS 


U.S.A.—Art. II, Sec. 1 (5) of the Constitution says— 

“No person except a natural born citizen, or a citizen of the United States at the 
time of the adoption of this Constitution, shall be eligible to the office of President; nei- 
ther shall any person be eligible to that office who shall not have attained to the age of 
thirty-five years and been fourteen years a resident within the United States.” 

Eire-—Art. 12 (4) 1° of the Constitution of 1937 says— 

“Every citizen who has reached his 35th year of age is eligible for election to the 
office of President.” ‘ 

Burma.—Sec. 49 of the Burmese Constitution says— 

“No person shall be eligible for election to the office of President unless he— 

(i) is a citizen of the Union who was, or both of whose parents were, born in any 
of the territories included within the Union, and 


(ii) is qualified for election to the Union Parliament.” 


INDIA. 


Scope of Art. 58: Qualifications for election as President.—Read with Art. 
85, post, the present Article lays down the qualifications for being elected a 
President. While 25 is the minimum age requirement for being a member 0 
the House of the People, 35 is the age requirement for being elected a presi- 


dent. 
As to ‘office of profit’, see under Art. 102 (1) (a), post. 


The Explanation provides that a sitting Governor, Rajpramukh or Uparaj-- 
pramukh, Minister of the Union or of a State or the Vice*Presicot — 
election as President. A President may also seek re-election (Art. | Dee 
order to prevent abuse of authority by such candidates, the ST ? 
direction and control of election for the office of President has been — “4 
Article 324 (post), in an Election Commission which is subject p oe of 
Parliament, and the decision of doubts and disputes relating to 
President is left to the Supreme Court (Art. 71, post) . 

i i House 
President shall not be a member of either, 
Bee of Parliament or of a House of the Legislatwte 
Conditions of President’s of any State, and if a member of either ; ou 
ae of Parliament or of a House of the Legislatu 


of any State be elected President, he shall be deemed to have vacate 
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his seat in that House on the date on which he enters upon his office 
as President. 


(2) The President shall not hold any other office of profit. 


(3) The President shall be entitled without payment of rent 
to the use of his official residences and shall be also entitled to such 
emoluments, allowances and privileges as may be determined by 
Parliament by law and, until provision in that behalf is so made, such 
emoluments, allowances and privileges as are specified in the second 
Schedule. 


(4) The emoluments and allowances of the President shall not be 
diminished during his term of office. : 


OTHER CONSTITUTIONS 
U.S.A .~-Axt. 1, Sec. 7, says— 


“The President shall, at times stated, receive for his services a compensation which 
shall neither be increased nor diminished during the period for which he’shall have been 
‘elected, and he shall not receive within that period any other emolument from the United 
“States, or any of them.” 


Eire-—Art. 12 (6) of the Constitution of 1937,’ says— 
‘ “1° The President shall not be 2 member of either House of the Oireachtas. 
2° If a member‘ of either House of the Oireachtas be elected President, he shall be deemed 
to have vacated his seat in fhat House. 3° The President shall. not hold any other office 
r position of emolument.” : 

Art, 12 (11) again provides— 


“yo 


‘ 


The President shall have an official residence in or near the city of Dublin. 
2° The President shall receive such emoluments and allowances as may be determined by law. 
3° The emoluments and allowances of the President shall not be diminished during his term 


of office.” 
Burma.—Sec, 47 of the Constitution of Burma says— 


“(1) The President shall not be a member of either Chamber of Parliament. (2) If a 
‘member of either Chamber of Parliament be elected President, he shall be deemed to have 


vacated his sat in that Chamber. ((3) The President shall not hold any other office or 
position of emolument.” ao 


Sec. 55 says— 


“The President shall have an official residence and ‘shall receive such emoluments 
and allowances as shall be prescribed by law. Emoluments .and allowances of the Presi- 
dent shall not be varied during his term of office.” : , 

Fourth French Republic.—Art. 43 of the Constitution of 1946 says— 

, “The office of the President:is incompatible with any other public office.” 


Inpia 


, Ch (2): ‘Office of profit’—See the meaning of this expression under 
Art. 102 (1) (a), post. . 


« .' GO. .Every President and every person acting as President 
wth: 2. or discharging the functions ‘of the; President 
“Oath or affiimation by Shall, before entering upon his office, make and 
-fhe. President. Fat, MOS eabeenDe in the presence of the Chief Justice 
of India or, in his absence, ‘the seniormost 
Judge of the Supreme Court available, an oath ais affirmation in” 
following form, that is to.say— eek 


et 
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‘ = 0: swear in the name of God 
I, A, B, do —————— that I wil 
solemnly affirm 


faithfully execute the office of President (or discharge the functions 
of the President) of India and will to the best of my ability preserve, 
protect and defend the Constitution and the law and that I will 


oer myself to the service and well-being of the people of 
ndia.” 


OtHerR CoNnsTITUTIONS. 


U.S.A.—Art. II, Sec. 1 (8) of the Constitution says— 


“Before the (President) enters on the execution of his office he shall take the following 
oath or affirmation: 


‘I do solemnly swear (or affirm) that I will faithfully execute the office of the President 
of the United States, and will, to the best of my ability, preserve, protect, and defend the 
Constitution of the United States’.” é 


Eire.—Art. 12 (8) of the Constitution of 1937, says— 


“(8) The President shall enter upon his office by taking and subscribing publicly, im 
the presence of members of both Houses of the Oireachtas, of judges of the Supreme Court 
and of the High Court, and other public personages, the following declaration: ‘In the 
presence of Almighty God I...........-...- do solemnly and sincerely promise and declare 
that I will maintain the constitution of Ireland and uphold its laws, that I will fulfil my 
duties faihfully and conscientiously in accordance with the ‘constitution and the law, and 
that I will dedicate my abilities to the service and welfare of the people of Ireland. May 
God direct and sustain me.’” 


Burma.—Sec. 51 of the Constitution of Burma says— 


“The President shall enter upon his office by making and subscribing publicly a. > 
presence of both Chambers of Parliament assembled and of the Judges of the rdggho gered 
the following declaration :—‘T...........++05 do solemnly and sincerely promise ie aay 
that I will maintain the Constitution of the Union and uphold its laws, that I Wi as us 
duties faithfully and conscientiously in accordance with the Constitution a io male aa ¢ 
I will diligently avert every injury and danger to the Union and that I wi 
to the service of the Union.’ ” 


INDIA. 
i iability nor his 
Art. 60: Object of Oath—The oath does not add to the legal liability nor ht 
powers as Genie by Lae other provisions of the Constitution.?® The object 18 
only to impose a moral’ obligation. 


j is to be 
G1 (1) When a President 18 0 | 
i ‘olation of the Constitution, 
for i h impeached for viola 3 2 
of the President. om the charge shall be preferred by either Hous 
of Parliament. 


ferred unless— 
(2) No such charge shall be prefe eee cae a 


is con 
a) the proposal to prefer such charge sparc 
eae, which tes been moved after at least ee amber 
in writing signed by not less than one-fourth o a on ereiove 
of members of the House has been given of their 1 


the resolution, and 


, . 1473. 
(23) Cf. Willoughby, Constitutional Law of the United States, Vol. 3p 
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(b) such resolution has been passed by a majority of not less 
than two-thirds of the total membership of the House. 


(3) When a charge has been so preferred by either House 
of Parliament, the other House shall investigate the charge or cause 
the charge to be investigated and the President shall have the right 
to appear and to be represented at such investigation. 


(4) If as a result of the investigation a resolution is passed 
by a majority of not less than two-thirds of the total membership 
of the House by which the chgrge was investigated or caused to be 
investigated, declaring that the charge preferred against the President 
has been sustained, such resolution shall have the effect of removing: 
the President from his office as from the date on which the resolution 
is so passed. 


OrHeER CoNnsTITUTIONS 
U.S.A.—Sec. 4 of Art. II of the Constitution of the United States says— 


“The President, Vice-President, and all civil, officers of the United States, shall 
be removed from office on impeachment for, and conviction of, treason, bribery, or other 
high crimes and misdemeanours.” 


The process of trial by impeachment was adopted in the American Consti- 
tution from the English, with some differences on points of detail. The procedure 
for impeachment in the United States has been thus described: First of all, some 
members of the House of Representatives, on the floor of the House, brings 
charges against a civil officer of the government. These charges, if the House 
believes that they are deserving of investigation, are then referred to a special 
committee. This special committee of the House, after looking into the matter, 
may recommend to the whole House that the charges be incorporated in articles. 
of impeachment and transmitted to the Senate for action. When that is done, 
all further proceedings rest with the Senate. The House has no part in deter- 
mining the verdict. 


The Senate has the sole power to try impeachments [Art. 1, Sec: 3 (6)].. 
After the charge is transmitted by the House of Representatives to the Senate, 
the Senate hears the impeachments as a regular trial, where witnesses are heard 
and the accused is permitted to be represented by counsel. A two-thirds vote of 
the Senators present at the impeachment is necessary for a conviction. Senators 
are placed under oath or affirmation at a trial of impeachment. The 
Vice-President presides in the case of trial of officers other than the President. 
At the trial of the President, the-Chief Justice presides. There have been very 
few federal impeachments in the United States since the inception of the Consti- 
tution, and owing to the requirement of a two-thirds majority, conviction has 
been found to be difficult.* Only one President has so far been impeached’ 
(Pres, Johnson, 1868) ; but he was acquitted. 


Eire.—Under Art. 12 (10) of the Constitution of Eire, 1937, either House 
of the Oireachtas (Legislature) may impeach the President for mishehaviour, 
and after investigation of the charge he may be removed by a resolution passed 
by two-thirds of the other House. Cls. (2)-(7) of S. 54 of the Burmese Consti- 


tution, quoted below, reproduce, verbatim, the provision f Art. 
See provisions of Art. 12 (10 of the 








(24) Munro, Constitution of th i a 
States, pp. 2 cu) aa 


ro, Constitution of the United 
C—20 : 


States, p. 16 
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Fourth French Republic.—Art. 57 of the French Constitution, 1946, lays 
‘down the procedure for indictment of the President as well as the Ministers, 
The procedure is as follows: 


: “The indictment shall be by the National Assembly and thereafter the person impeached 
will be arraigned before the High Court of Justice. The Assembly shall vote upon this 
‘question by secret ballot and by an absolute majority of its members, with the exception of 
ape who may be called upon to participate in the prosecution, investigation ‘ or judgmennt of 
ithe case’. 


Burma.—Sec. 54 of the Burmese Constitution provides— 


“(1) The President may be impeached for—(i) high treason; (ii) violation of the 
‘Constitution; or (iii) gross misconduct. \ 


(2) The charge shall be preferred by either Chamber of Parliament subject to and 
‘in accordance with the provisions of this section. 


_ (3) A proposal to either Chamber of Parliament to prefer a charge against the 
President under this section shall not be entertained except upon a notice of resolution 
‘in writing signed by not less than one-fourth of the total membership of that Chamber. 


(4) No such proposal shall be adopted by either Chamber of Parliament save upon 
:a penten of that Chamber supported by not less than two-thirds of the total membership 
thereof. 


(5) When a charge has been preferred by one Chamber of Parliament, the other 
‘Chamber shall investigate the charge or cause the charge to be investigated. 


(6) The President shall have the right to appear and to be represented at the investi- 
‘gation of the charge. 

(7) If, as the result of the investigation, a resolution be passed, supported by not 
‘less than two-thirds of the total membership of the Chamber of Parliament by which eS 
«charge was investigated or caused to be investigated, declaring that the charge pee 
against the President has been sustained and that the offence, the subject of the at. 
‘was such as to render him unfit to continue in office, such resolution shall operate to remov 


‘the President from his office.” 


INDIA 


igati f this 
Cl. (3): Scope of Cl. (3): Investigation of the charge.—Cl. (3) 0 

article shold be ns Lad the Proviso to Art. 361 (1). When a ge a 
impeachment is preferred by either House of Parliament, the other nd aS 
investigate the charge. But instead of making the investigation itself, ar u 
.delegate the work of investigation to any Court body or ain ne eval 
the House for that purpose. Of course, mere investigation 1s ee ‘és hare 
‘of the President will require the resolution of that House to whic 


has been preferred under sub-cl. (4) of the present article. 


Time of holding election 


G2. (1) Anelection to fill a speed 
te eee andthe d by the expiration of the term 0 
f President and the Cause k ry ne the 
term of office of person of President shall be completed befo 
elected to fill casual vacancy. expiration of the term. 


i i e office of President 
(2) An election to fill a vacancy in th ieee amatwiie 


‘occurring by reason of his death, resignation or rem ache 
aha be ‘held as soon as possible after, and in no see enon 
months from, the date of occurrence of the vacancy ; Startle 56, 
elected to fill the vacancy shall, subject to the provisio se arthe dats 
be entitled to hold office for the full term of five years 

on which he enters upon his office. 
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OTHER CONSTITUTIONS 


Eire and Burma.—-Art. 12 (3) 3° of Eire and Art. 50 of the Burmese 
Constitution deal with similar matter. 


The Vice-President of G3. There shall be a Vice-President of 
India. India. 


OTHER CONSTITUTIONS. 


U.S.A.—Provision for a Vice-President is made by Art. II, Sec. 1 (1) 
of the Constitution. ; 


: Bire and Burma.—There is no provision for the office of a Vice-President. 
‘In case of a vacancy in the office of the President, his functions are to be per- 
formed by a Commission—under these two Constitutions (see under Art. 65, 


below). 
4 


“The Vice-President to be G4. The Vice-President shall be ex- 
ex-oficio Chairman of the officio Chairman of the Council of States and 
Seana eh Sees shall not hold any other office of profit : 


Provided that during any period when the Vice-President 
acts as President or discharges the functions of the President under 
article 65, he shall not perform the duties of the office of Chairman 
of the Council of States and shall not be entitled to any salary or 
allowance payable to the Chairman of the Council of States under 
article 97. 


OTHER CONSTITUTIONS 


U.S.A.—The normal function of the Vice-President is to act as the Presi- 
dent of the Senate, “but he shall have no vote, unless they (Senators) be equally 
divided” [Art. I, Sec. 3 (4)]. When the office of the President. becomes 
wacant, he acts as the President [Art. II, Sec. 1 (6)]. 


Inp1a 


: Scope of Arts. 64-65: Functions of the Vice-President.—The Vice-Presi- 
dent will be the highest dignitary of India, coming next after the President. The 
normal function of the Vice-President will be to act as the ex-officio Chairman of 
the Council of States, [See Art. 89 (1), post.] But if there occurs any 
vacancy in the office of the President by reason of his death, resignation, removal 
or otherwise, the Vice-President shall act as President until a new President is 
_¢lected and enters upon his office. But when the Vice-President thus acts as 
the President, he shall cease to perfolm the duties of the Chairman of the Coun- 
cil of States and then the Deputy Chairman of the Council of States shall act 
as its Chairman. Similarly, the Vice-President shall act in place of the Presi- 
ogent.during the temporary absence of. the: President, illness or any other cause b 
season of which he is) unable'to: discharge his:functions.... 1...» Se 
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GS. (1) Inthe event of the occurrence 
The Vice-President to act of any vacancy in the office of the President 
as FIDE CE, jo eho by reason of his death, resignation or removal, 
vacancies in the office. or OF Otherwise, the Vice-President shall act as 
during the absence, of Presi President until the date on which a new 
; President elected in accordance with the provi- 
sions of this Chapter to fill such vacancy 

enters upon his office. 


~(2) When the President is unable to discharge his functions 
owing to absence, illness, or any other cause, the Vice-President 
shall discharge his functions until the date on which the President 
resumes his duties. 


(3) The Vice-President shall, during, and in respect of, the 
period while he is so acting as, or discharging the functions of, President, 
have all the powers and immunities of the President and be entitled 
to such emoluments, allowances and privileges as may be determined 
by Parliament by law and, until provision in that behalf is so made, 
such emoluments, allowances and privileges as are specified in the 
Second Schedule. 


OTHER CONSTITUTIONS 
U.S.A.—Art. II, Sec. 1 (6) provides— 


“In case of the removal of the President from office, or of his death, resignation, or 
inability to discharge the powers and duties of the said office the same shall devolve on the 
Vice-President.” 


The Constitution does not define what is meant by ‘inability’ and none is 
authorised to determine whether any President is suffering from inability, at 
any moment. It is striking that during the entire history of the American 
Constitution, there has not been a single instance of a Vice-President acting 
for a President on ground of the latter’s inability and that illness has not been 
construed as inability.” 


Burma.—Sec. 64 of the Burmese Constitution says— 
absence or incapa- 


“(1) In the event of the death, resignation, removal from office, ie alice 
city whether temporary or permanent, of the President, or at any time at which oe . : 
of the President may be vacant, the powers and functions conferred on the a ae 
this Constitution shall be exercised and performed by a Commission constitute S he 
after provided. (2) The Commission shall consist of the following pees, in Grlaner 
Chief Justice of the. Union, the Speaker of the Chamber of Nationalities an te inet a 
of the Chamber of Deputies. (3) Such Judge of the Supreme age re than the 
pointed to perform the duties of the Chief Justice, or if there is no — dee eS omission 
senior available Judge of the Supreme Court, shall act as a member : OS ef Justice is 
in place'of the Chief Justice on any occasion in which the office 7 t ‘ Speaker of the 
vacant or on which the Chief Justice is unable to act. (4) The Depu ft place of the 
Chamber of Nationalities shall act as a member of the Waren mes « Fhe Speaker 
Speaker of the Chamber or Nationalities on any occasion on which the 0! 


2 e . peau _ (5) The Deputy 
of the Chamber is vacant or on which the said Speaken is unable soem in place 


k f the Chamber of Deputies-shall act as a membert of the h 
= Spesiter ‘Of the Chamber on any occasion on which the office of the Speaker cf the 


168; Burdick, American 


(1) Willoughby, Constitutional Law, Vol. United States, P. 
IUI, pp. 1470-1; Munro, Government of the Constitution, p. 60. 
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Chaml ies is vacant or on which the said Speaker is unable to act. (6) The 
pane po gts ge two of its members and may act notwithstanding a vacancy, in 
its membership. (7) The provisions of this Constitution which relate to the exercise and 
formance by the President of the powers and functions conferred, on him by this Consti- 
taken shall apply to the exercise and performance of the said powers and functions under 
this section.” ; 

The above is an adaptation of the provisions of Art. 14 (1)—(3). of the 
Constitution of Eire, 1937, which are similar. Instead of a Vice-President, a 
Commission shall perform the functions of the President in cases of vacancy in 
the latter office. 


InpIA 


Cl. (1): ‘Otherwise’ —This includes setting aside of election of a President 
under Art. 71, post. 

Cl. (2) «Unable to discharge his functions .—Primarily, it is the President 
himself who is to determine whether he is at any time unable to discharge his 
functions. But if the President is unable to determine that, say, owing to a sud- 
den attack of serious illness, Parliament may determine that under its residuary 
power under Art. 70, post. 


GG. (1) The Vice-President shall be elected by the members of 
, ‘ ‘ both Houses of Parliament assembled at a 
Election of Vice-President. . : ° ° 
joint meeting in accordance with the system 
of proportional representation by means of the single transferable 
vote and the voting at such election shall be by secret ballot. 


(2) The Vice-President shall not be a member of either House 
of Parliament or of a House of the Legislature of any State, and 
if a member of either House of Parliament or of a House of the Legis- 
lature of any State be elected Vice-President, he shall be deemed to 
have vacated his seat in that House on the date on which he enters 
upon his office as Vice-President. 


(3) No person shall be eligible for election as Vice-President 
unless he— 


(a) is a citizen of India ; 
(6) has completed the age of thirty-five years ; and 
(¢) is qualified for election as a member of the Council of States, 


_.. , (4) A person shall not be eligible for election as Vice-President 
if he holds any office of profit under the Government of India or the 
‘Government of any State or under any local or other authority subject 
to the control of any of the said Governments. 


Explanation.—For the purposes of this Article, a person shall 
not be deemed to hold any office of profit by reason only that he is the 
President or - Vice-President of the Union or the Governor or 


Rajpramukh orUparajpramukh of any State or is a Minister either 
for the Union or for any State.’ 


Oter ConstTITUTIONS 


| U.S,A.—The Vice-President is elected by an electoral college in the same 
™anner’as the President (see p. 224, ante). If no candidate ri the office of 
the Vice-President has a majority, the election goes to the Senate. The Senators, 
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each having one vote elect the Vice-President out of the two candidates standing 
highest on the list returned by the electors. An absolute majority of all the mem- 
ae ‘i the Senate is required for such election. [The Twelfth Amendment. 
( . 


Inpia 


Scope of Art. 66: Election of Vice-President.—Cls. (2)-(4) contain pro- 
visions similar to those of Arts. 58-59 relating to the President. But the mode- 
of election prescribed by Cl. (1) differs from the mode of election of President. 
as provided by Art. 54, ante. The election of the Vice-President will also be 
indirect and under the system of proportional representation by means of the 
single transferable vote. But his election will be different from that of the 
President in as much as the State Legislatures, shall have no part in it. The 
Vice-President will be elected by members of both Houses of Parliament assem- 


bled at a joint meeting. 


GY. The Vice-President shall hold office 
poem of sie of View for a term of five years from the date on which 
ee he enters upon his office : 


Provided that— 

(a) a Vice-President may, by writing under his hand addressed: 
to the President, resign his office ; 

(b) a Vice-President may be removed from his office by a 
resolution of the Council of States passed by a majority of all 
the then members of the Council and agreed to by the House of the: 
People ; but no resolution for the purpose of this clause shall be moved 
unless at least fourteen days’ notice has been given of the intention to: 
move the resolution ; 

(c) a Vice-President shall, notwithstanding the expiration of 
his term, continue to hold office until his successor enters upon his. 


office. 
OTHER CONSTITUTIONS 


U.S.A.—The term of office of the Vice-President is the same as that of 
the President, viz., 4 years and the mode of removal is also the same. 


INDIA 
: ice-President.—This Article is analogous to 
Se ine Gee Piet rene of the Vice-President is the 


‘Art. 56, ante, relating to the President. The term 0 
same, viz., 5 years. Sut the procedure for removal of the Vie peat 
provided bp Proviso (5) of the present article differs from that of the ares 
as laid down in Art. 61, ante. No regular impeachment will be Wi = ps 
remove a Vice-President. A resolution passed by a majority of eu ic ell 
bers of the Council of States and agreed to by the House of m1 Pp 
suffice for this purpose. [Compare Arts. 90 (¢) and 94 (c), post]. 


‘Agreed to by the House of the People’ .—These words, = pager 
to the preceding words ‘the then members’ ‘mean that while o Siete 
States the resolution must be passed by a majority of the a Merotis# ee 
that House (excepting those whose seats were vacant.,—in t = Eee 
People, it would suffice if the majority of the House who voted, agr' 
resolution. 
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Time of holding election G8. (1, Anelection to fill a oe 
to fill vacancy in the office : : rm of office 
or VicePresilent and. the caused by the expiration of the : eee 
term of office of person of Vice-President shall be complete efore 


elected to fill casual vacancy. _ the expiration of the term. 


(2) An election to fill a vacancy in the office of Vice-President 
occurring by reason of his death, resignation or removal, or otherwise 
shall be held as soon as possible after the occurrence of the vacancy, 
and the person elected to fill the vacancy shall, subject to the provisions: 
of article 67, be entitled to hold office for the full term of five years 
from the date on which he enters upon his office. 


G9. Every Vice-President shall, before entering upon his office, 

make and subscribe before the oe or 

inted in that behalf by him,. 

Oath firmation py SMe person appointed i f 

the Vesheniogn ” an oath or affirmation in the following form,,. 
that is to say— 


swear in the name of God 


“ZL, A. B., do that I will bear 





: solemnly affirm 
true faith and allegiance to the Constitution of India as by law estab- 


lished and that I will faithfully discharge the duty upon which I am 
about to enter. ” 


; ‘ZO. Parliament may make such provi- 
‘ woe oie ee sion as it thinks fit for the discharge of the 
gencies, “functions of the President in any contingency: 


not provided for in this Chapter. 


OTHER ConsTITUTIONS 
U.S.A.—Art. II, Sec. 1 (6) says— 


pew ils, ee hacer and the Congress may by law provide for the case of removal, death 
at a See o path niger Vice-President, declaring what. officer. 
as <resident, and such officer shall act accordi unti isability be- 

temoved or a President shall be elected,” ee een ie aby he 


Congress has passed an Act in 1792, under the above article? 


Inpia 
Scope of Art. 70: Discharge of President's Function in ‘other contingen- 
ae a set or to Art. IT, Sec. 1 (6) of the United Sites, 
stitution and empowers Parliament to make provisio f i 
the President’s functions when a vacancy takes a a the cee cree 


ace in the offices of President 
and Vice-President, simultaneously, owin to removal, death ignati : 
prislibaog i ig > ath, Tesignation or 


V1. (1) All doubts and disputes arising 
eoitters sean gor out of or in connection with the election of” 
of a President. or Vice, @ President or Vice-President shall be inquired 
President, into and decided by the Supreme Court whose- 


decision shall be final. 
(2) See Burdick’s American Constitution, p. 60, 
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. (2) If the election of a person as President or Vice-President 
is declared void by the Supreme Court, acts done by him in the exercise 
and performance of the powers and duties of the office of President or 
Vice-President, as the case may be, on or before the date of the decision 
of the Supreme Court shall not be invalidated by reason of that 
declaration. 


(3) Subject to the provisions of this Constitution, Parliament 
may by law regulate any matter relating to or connected with the 
election of a President or Vice-President. 


Cl. (1): Decision of doubts and disputes relating to Presidential 
election.—Under Art. 324 (1), post, the superintendence, direction and 
control of the election of President and Vice-President is vested in the 
Election Commission, but the decision of doubts and disputes relating to election 
to any of these two offices is, by the present clause, vested in the Supreme Court. 
The present clause thus supplements Art. 131 which defines the original juris- 
diction of the Supreme Court. But the procedure according to which the 
Supreme Court will ‘inquire into and decide’ such a dispute is left to the Supreme 
Court itself and its decision is declared ‘final’. The result is, that the decision of 
the Supreme Court cannot be overridden by Parliament, even though it may re- 
gulate any matter relating to the election of President and Vice-President. 
[Art. 71 (3)]. 


Cl. (2): Effect of adverse decision as to election of sitting Pre- 
sident—This clause merely applies the doctrine of factum valet to the 
acts of a President, whose election is subsequently set aside by the Supreme Court 
under Cl. (1). The decision of the Supreme Court, in short, shall have no re- 
trospective effect as to acts done, by the person whose election as President is de- 
clared void, on or before the date of the decision of the Supreme Court. 


Cl. (3): Legislative power—The words ‘subject to the provisions 
of the Constitution’ make the power of Parliament to legislate as regards 
election of President and Vice-President be very narrow. Thus, it shall 
have no power as to decision of doubts and disputes which is given to the Supreme 
Court by Cl. (1) of the present Article. Further, Art. 324 vests the superin” 
tendence, direction, control and conduct of elections to the offices of President 
and Vice-President, in the Election Commission. Subject to the provisions of 
the above two Articles, Parliament shall have the power to regulate any matter 
relating to or connected with such election. 


Analogous Provision.—While the decision of disputes arising from ue 


; ; F : by 
tion of President and Vice-President is vested in the Supreme Court : 
present Article—Art. 324 provides that decision of disputes arising out of ras 
tions to the Legislatures shall be made by election tribunals to be appointed by 


the Election Commission. 4 


72. (1) The President shall have 


Power of President to the power to grant pardons, reprieves, 
grant pardons, ete, and t© yecnites or remissions of punishment or to 


suspend, remit or com- X 
mute sentences in certain suspend, remit or commute the sentence of 


er any person convicted of any offence— 


Art. 72] Tue Union a4t 


(a) in all cases where the punishment or sentence is by a Court 
Martial ; 

(b) in all cases where the punishment or sentence 1s for an 
offence against any law relating to a matter to which the executive 
power of the Union extends ; 


(c) in all cases where the sentence is a sentence of death. 


(2) Nothing in sub-clause (a) of clause (1) shall affect the power 
conferred by law on any officer of the Armed Forces of the Union to 
suspend, remit or commute a sentence passed by a Court Martial. 


(3) Nothing in sub-clause (c) of clause (1) shall affect the power 
to suspend, remit or commute a sentence of death exercisable by the 
Governor or Rajpramukh of a State under any law for the time being 
in force. 

OTHER CONSTITUTIONS 

U.S.A.—Art. II, Sec. 2 (1) of the Constitution says— 

‘He (the President) shall have the power to grant reprieves and pardons for 
offences against the United States except in case of impeachment,” 

This is called the judicial power of the President. The pardoning power 
may be exercised by him at any time after the offence has been committed, either 
before or after trial or conviction*; and this power may not be limited by Con- 
gress, either as to persons or as to the effect of pardon.’ The President may 
even pardon a criminal contempt of Court* as distinguished from civil contempt. 
The only limit is that it cannot bar impeachment, The pardoning power is not 
exercised by the President according to his own caprice but on the recommen- 
dation of the Department of Justice, after the latter has made a study of the 
records relating to the case.° 


England.—The pardoning power is a royal prerogative, exercised on the 
advice of the Home Secretary. It is an executive act, but the Home Secretary 
is authorised by the Criminal Appeal Act, 1907, to refer a case to the Court of 
Criminal Appeal. Ordinarily the power is exercised after sentence when there 
is some special reason why a sentence shall not be carried out; but a pardon is 
also available before conviction.® It cannot, however, be pleaded in bar to an 
impeachment (Act of Settlement, 1701). Further, it is only an offence of a 
public character* that may be pardoned, and not an action between subject and 
subject. 

Eire—Art. 13 (6) of the Constitution of 1937 says— 


“The right of pardon and the power to commute or remit punishment imposed by 
any oe ae criminal Jurisdiction are hereby vested in the President, but such 
power of commutation or remission may, except in capital cases, also b 
on other authorities,” : * r Ser eae ae 

Burma.—Art. 60 of the Burmese Constitution says— 


“The right of pardon shall be vested in the President,” 


Fourth French Republic—Arts. 34 and 35 of the French Constitution of 
1946 provide— 


(3) Ex parte Garland, (1866) 4 Wall. (S) Munro, Government of the United 
333 States 


o” Ex parte Sree, (1925) 267.U.S. § Rv. Boyas, (1861) 1B. & S. 311. 


7) 3'Co, 3 
ost ) 3'Co, Inst. 235, 





‘N 
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“34. The President of the Republic shall preside over the Superior Council of the 


Judiciary. 
35. The President of the Republic shall have the right of pardon in the Superior 


Council of the Judiciary.” 

Ceylon—Art. 10 of the Ceylon (Office of the Governor-General) Letters 
Patent, 1947, says— 

“When any such offence has been committed for which the offender may be tried in 
the Island, the Governor-General may, as he shall see fit, in Our name and on Our behalf, 
grant a pardon to any accomplice in such offence who shall give such information as shall 
lead to the conviction of the principal offender, or of any one of such principal offenders 
if more than one, and further may grant to any offender convicted of any such offence in 
any Court within the Island, a pardon, either free or subject to lawful conditions, or any 
respite, either indefinite or for such period as the Governor-General may think fit, of the 
execution of any sentence passed on such offender, and may remit the whole or any part 
of such sentence or of any penalties or forfeitures otherwise due to Us.” 


Art. 3 of the Royal Instructions, 1947, lay down— 


“We do hereby direct and enjoin that the Governor-General in the exercise of the 
powers conferred upon him by Art. 10 of the Letters Patent shall not grant a pardon, res- 
pite or remission to any offender without first receiving, in every case, the advice of ppe 
of his Ministers. Where any offender shall have been condemned to suffer death by the 
sentence of any Court, the Governor-General shall cause a report to be made to him by the 
Judge who tried the case; and he shall forward such report to the Attorney-General with 
instructions that after the Attorney-General has advised thereon, the report shall be sent, 
together with the Attorney-General’s advice, to the Minister whose function it is to advise 
the Governor-General on the exercise of the said powers.” 

Government of India Act, 1935.—Under Sec. 295 of the Government of 
India Act, and Sec. 402-A, Criminal Procedure Code, the pardoning power was 
divided between the Governor-General and the Provincial Governors. Broadly 
speaking, the power to grant ‘pardon’ belonged to the Governor-General and 
His Majesty, while the power of suspension, remission, etc., belonged con- 
currently to the Governor-General and the Provincial Governor. 


INDIA 


Scorr oF ArT. 72: THE PARDONING POWER OF Presipent.—This article con- 
fers upon the President the ‘pardoning power’, without prejudice to similar 
power possessed by the Governor or Rajpramukh of a State (see. below), or of 
the military authorities under Army Acts” as regards convictions by Court 
Martial. 

The object of the pardoning power is to correct possible judicial errors, ot 
no human system of judicial administration can be free from imperfections. 
js an ‘executive’ power and its exercise shall not be subject to either mney 
or judicial® control. But like other powers, this power will also be exerci at 
Ministerial advice and, in all probability, the opinion of the Court which pas 
the sentence will be consulted [Cf. Sec. 401 (2) of the eerie jase oa - 

The pardoning power comprises a variety of acts, such as pardon, r ’ 
respite, TE eich, aepenial, commutation. The differences between these are 


explained below. 
ExTENT OF PARDONING Powe: 


RAJPRAMUKI.— Under our Constitution, 1 
: ell as the State Governors and Rajpramukhs. 


by the President as w 


a) Thus, S. 177 of the Air Force Act 
Oy of 1980) empowers the Central Gov- 
ernment, the Commander-in-Chief, an air, or 
other officer commanding a group, OF | the 
prescribed officer’ to pardon, remit, mitigate 
or commute a punishment awarded by a 


RS OF PRESIDENT AND GovERNOR OR 


the pardoning power shall be possessed 


1 i der that Act. 
Corn) ae “Garland, (1866) 4 Wall. 
7%) Horwitz v. Connor, (1908) 6 C.L. 
R. 
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The President shall have the pardoning power in respect of— 
(i) Offences against Union laws coming within Art. 73 (1). 


(ii) In all cases of sentence of death. [But the power of the State 
Governor or the Rajpramukh of a State to grant suspension, remission or ae 
mutation of a sentence of death, conferred by any law, such as Secs. 401-402 0 
the Cr. P. Code or Sec. 54, I.P.C., shall remain unaffected]. 


(iti) In all cases where the punishment is by a Court Martial, without 
affecting any statutory power belonging to any Officer of the armed bores to 
suspend, remit or commute sentence passed by a Court Martial [Art. 72 (2)}. 


On the other hand, the Governor of a State shall have the pardoning power 
in relation to any offence against any law relating to a matter to which the 
executive power of the State extends (Art. 161). 

Crause (1) . 
Pardon.—A pardqn should be distinguished from the power of the sovereign 
to enter a nolle prosequi, which stops a criminal proceeding,”® and the 
object of which is to prevent vexatious prosecutions. This power is given to the 
Advocate-General by Sec. 333 of our Criminal Procedure Code. That section 
specifically provides that nolle prosequi will not amount to an ‘acquittal’ unless 
the Court otherwise directs [see p. 106, ante]. 


A pardon, on the other hand, is an act of grace which releases a person from 
punishment for some offence. A pardon may be either full, limited or conditional. 


(i) A full pardon wipes out the offence in the eye of law and rescinds 
the sentence as well as the conviction. It restores the offender to that legal 
condition in which he would have been had the crime not been committed.4 It 
does not, however, affect rights acquired by the Government or a third party 
under judicial proceedings prior to the pardon nor does it enable the offender to 
claim compensation from the Government for what he has already suffered.’ 
Nor does it, ipso facto, restore the offender to an office which he has forfeited 
by the offénce™. 


(ii) A limited pardon relieves the offender of some but not all the conse- 
quences of the guilt. In England, a pardon other than a ‘free’ pardon relieves 
from the penalty but not from the conviction. 


(iii) A conditional pardon, on the other hand, imposes some condition, 
e.g,, good behaviour, for the pardon to be effective. But the condition may not 
extend beyond the term for which the offender was sentenced. 


Reprieve.—Reprieve means a stay of execution of a sentence or of the 
enforcement of a penalty. In England, a reprieve is granted till the birth of the 
baby where a female prisoner under sentence of death is pregnant (also in the 
U.S.A.) and where a prisoner becomes insane after judgment. Under the 
existing law in India, Sec. 382 of the Cr. P. Code authorises the High Court 
to stay execution of a death sentence in the former case. Under the Constitution 
eee and Governors shall also possess a power of reprieve to be exercised 
in fit cases. 


Respite —Respite means awarding a lesser sentence instead of the penalty 
Prescribed in view of the fact ‘that the accused’has had no Previous conviction 
or the like. In England, it is not available in the case of conviction of murder. 
But where a woman offender is pregnant, the sentence to be passed on her is one 


{10) Queen v. Allen, (1862) 1B. & S. (12) Hay y.. Justices of London, (1890) 
: ‘B.D. S61, 
ess? Ex parte Garland, (1866) 4 Wall. he Knote v. U-S., (1877) 95 U.S. 
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of penal servitude instead of death. This power is exercised by the Court. Under 
our Constitution, the Executive is also vested with this power. 


___ Remission.—Remission reduces the amount of a sentence without changing 
its character, e.g., a sentence of imprisonment for one year may be remitted to 
six months. Under Sec. 401, Cr. P. Code, the Central and Provincial Govern- 
ments already possess this power. 


Commutation —Commutation is a change to a lighter penalty of a different 
form. Secs. 54 and 55 of the Indian Penal Code deal with commutation of a 
sentence of death and transportation for life. But Sec. 402 of the Cr. P. Code 
is wider and says that each of the following sentences may be commuted for the 
sentence next following it: Death: transportation: rigorous imprisonment: simple 
imprisonment: fine. 


Pardon and Amnesty.—The ‘pardoning power’ should be distinguished from 
‘amnesty.’ While a pardon remits the punishment imposed by a Court upon an 
offender, amnesty overlooks the offence and absolves the offender from penalty. 
While pardon is addressed to ordinary crimes, or infractions of the peace of the 
State—amnesty is generally confined to ‘political offences’ or offences against 
the sovereignty of the State, and is exercised in favour of classes or groups of 
people.* In short, amnesty is in the nature of forgiveness offered in advance of 
trial, to a group of people who have engaged in rebellion or like offences against 
the State itself. In the United States, though the power to pass an Act of Amne- 
sty belongs to Congress, the President too, has sometimes declared amnesty by 
Proclamation, by virtue of his power to grant a pardon before trial. 

But our Constitution does not empower the Executive to grant a general 
amnesty. It is thus left to Parliament. 

‘Punishment’.—For the different kinds of punishment under the Indian Penal 
Code, see Sec. 53 of that Code. 

‘O ffence’—An ‘offence’ denotes a thing which is punishable either under the 
Indian Penal Code, or under any special or local law (Sec. 40, I.P.C.). 

Cause (3) 

Power of Governor or Rajpramukh in cases of sentence of death.— 
This clause saves the powers of the Governor conferred by laws, such as Sec. 54 
of the Indian Penal Code, Secs. 401-2 of the Criminal Procedure Code, to 
suspend, remit or commute a sentence of death. But the Governor a 
no power to ‘pardon’ a sentence of death. The power to grant pardon’ in a 
cases of sentence of death is vested exclusively in the President. 


73. (1) Subject to the provisions of this 
Extent of executive power Constitution, the executive power of the Union 
of the Union. shall extend = 
(a) to the matters with respect to which Parlfament has power 
to make laws ; and 
(b) to the exercise ofsuch ri 
as are exercisable by the Government 0 
or agreement : 
Provided that the executive power refer 
shall not, save as expressly provided in this Co: 


ghts, authority and jurisdiction 
f India by virtue of any treaty 


red to in sub-clause (a) 
nstitution or in any law 


(14) Burdick v. U.S., 236 U.S. 79. | can Government, p. 368. 
(15) Ogg and Ray, Introduction to Ameri- 
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i i i I A or Part B 
by Parliament, extend in any State specified in Part : 
ae First Schedule to matters with respect to which the Legislature 
of the State has also power to make laws. 


(2) Until otherwise provided by Parliament, a State and a 
officer or authority of a State may, notwithstanding ee ae a 
article, continue to exercise in matters with respect to which ae pee 
has power to make laws for that State such executive power or func so 
as the State or officer or authority thereof could exercise immediately 
before the commencement of this Constitution. 


OTHER CONSTITUTIONS 


Government of India Act, 1935.—Sec. 8 of the Government of India Act, 
1935, provided— 


“(1) Subject to the provisions of this Act, the executive authority of the Federation 
extends— 


(a) to the matters with respect to which the Federal Legislature has power to make 
laws; (b) to the raising in British India on behalf of His Majesty of naval, military and 
air forces and to the governance of His Majesty’s forces borne on the Indian establishment ; 

c) to the exercise of such rights, authority and Jurisdiction as are exercisable by His 
Maiesty by treaty, grant, usage, sufferance, or otherwise in and in relation to the tribal areas: 


Provided that—(i) the said authority’ does not, save as expressly provided in this Act, 
extend in any Province to matters with respect to which the Provincial Legislature has 
power to make laws; (ii) the said authority does not, save as expressly provided in this 
Act, extend in any Federated State save to matters with respect to which the Federal Legis- 
lature has power to make laws for that State, and the exercise thereof in each State shall 


be subject to such limitations, if any, as may be specified in the Instrument of Accession 
of the State; .. .” 


se 


INDIA 


Art. 73: Extent or ExecuTIWE POWER OF THE Union.—(i) The Union 
shall have exclusive executive power for— 


(a). the administration of laws made by Parliament under its exclusive 
powers; (b) the exercise of its treaty powers. 

(ii) While executive 
List shall be ordinarily left ¢ 
that in exceptional cases the 
these subjects. 


authority in regard to matters in the Concurrent 
‘0 the States, Parliament shall be entitled to provide 
executive power of the Union shall also extend to 


Cl. (1): Proviso: Execution of laws in the cone: 
Proviso lays down two Propositions: Firstly, that the authority to 
execute laws relating to the concurrent field—whether they were passed by the 
Central Legislature or by the State. Legislatures, would ordinarily belong to the 


States in Parts A and B. But if in any particular case, Parliament thoughit 
that in passing any law relating to the concurrent field, the execution ought to be 
retained by the Centre, Parliam ; 


urrent field:—The 


ent should have the power to do so, 


_ While Sec. 126 (2) of the Government of India Act, 1935, merely ‘authorised 
the Centre to give directions to the Provinces as to the carrying into execution 
therein of a Central law relating to a concurrent subject, the Constitution 
panel the - Union - a take. up’ the executive power from the State 
altogether, in any'icase it deems fit. The power of giving directio th 
Act of 1935 was found inadequate ia ite ea 


‘ 0 uate and it was found: that in ‘some cases, the 
Provinces’ had: Practically rendered ineffective. some Central. legislation by net: 
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ue nes oe by the Centre. For example, some Provinces 
O appoint factory inspect i i 
the Factory Acts and.repulstions, Ty inspectors to supervise the operation of 


fae of the present Proviso is to ensure that the legislation of the 
ene i Seneuibeae sphere becomes effective, by empowering the Centre 
te ed oe ministration of its laws in that sphere, for example relating to 
Fas ae ey or prevention of child marriage, or prevention of 
: r. While legislating on these subjects, it will be open to Parliament 
e reserve to itself the right to administer the Act by the Union Executive. The 
Proviso to Art. 162, post, again, lays down that the executive power of a State 
in matters relating to the concurrent List, shall be subject to the executive power 
of the Union as conferred by the Constitution or by any law of Parliament. 
[Under the Government of India Act, 1935 (see Proviso (i) to Sec. 8, ante), 
the Central Legislature had no such option to reserve the power of administration 
to the Centre while legislating in the concurrent sphere]. 


These Provisos are in accord with the view taken in Australia regarding the 
executive power of the Commonwealth and the States— 
4 syesge ‘ 
tee oe the legislative power of the Commonwealth is’ exclusive, e.g., in the case of 
eee : e executive power ins relation to the subject of the grant inheres in the Common- 
wealth; but in respect of concurrent powers, the executive function remains with the States 
until the Commonwealth legislative power is exercised”. ?¢ 


‘By this C onstitution.’—Other provisions of this Constitution, which authorise 
the Union to exercise executive power over the concurrent [as well as over the 
exclusive State) sphere are—Art. 353 (b) [during Proclamation of Emergency] ; 
Art. 356 (1) (a) [during Proclamation of failure of constitutional machinery 
in a State]. : 

Analogous Provision.—Art. 162 provides the extent of the executive power 
of a State. 


Council of Ministers 


GENERAL 


Position AND FUNCTIONS OF THE CABINET OR COUNCIL OF MINISTERS 


UNDER THE PARLIAMENTARY SYSTEM.—It is through the institution of the Cabinet 
that the absolute monarch of England has been transformed into a constitutional 
ruler,—the formal head of the Executive.” In law, and in strict theory, the Crown 
is still the source of all authority, and the Cabinet. as such, is still unknown to the 
law.%® But though unknown to the law, the Cabinet is the ‘driving and steering 
force’ in the English system of government to-day. The main principles upon 
which this system of responsible government rests, were evolved as a result of 
the Revolution of 1688, viz—(1) The Sovereign is irresponsible, but (2) He 
must act through Ministers enjoying confidence of Parliament (ie, of the 
majority in the House of Commons), and must retain them only so long as that 
confidence is maintained. This latter principle rests entirely upon convention 


and there is no law to enjoin it. 
The essential function of the Cabinet is to co- 


action of the different branches of the government, and 
policy.* Hence Bagehot called it “a hyphen that joins, 


ordinate and guide the political 
and thus to create a consistent 
a buckle that fastens, 


feeds 3 f 
(16) Wynes, Legislative and Executive of the Crown Act, 1937) for purposes 0 
Powers, p32 their salary. [Chalmers and pod Fe 


(17) Lowell, Government of England, p. 196; Wade and Phillips, pP- 
Vol. I, p. 26. Keith, p. 148]. 

(18) It is only in 1937, that Ministers were (19) Jennings, 
named, individually, in a statute (Ministers 


Cabinet Government, D- 1. 


the executive and legislative together”. It directs the general policy of the gov- 
ernment and is collectively responsible to Parliament for that. Apart from this 
general function of co-ordination and leadership, it exercises actual executive and 
legislative functions. As the adviser of the Crown, the Cabinet exercises all the 
prerogative and statutory powers of the Crown and its individual members admi- 
nister the various Departments of government. On the other hand, it possesses 
the exclusive right of initiating and conducting public bills in Parliament, The 
Cabinet, in fact, forms the pivot round which the whole political machine of 
England revolves. 
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“On the one hand, they are the king’s nfnisters, exercising their powers in the king’s 
name, and it is by them; and not by either house of parliament, or bv any committee of either 
house. that the government of the country is carried on, On_the other hand, they are 
members of the legislature, liable at any moment, so long as Parliament is sitting, to be 
called to account for their actions by the house to which they helong, and dependent for their 
tenure of office (technically on the king’s pleasure), but practically on the good-will of the 


house of commons” .2° 

In the words of the Parliamentary Committee on the Machinerv of Govern- 
ment (1918) the main frnctions of a modern Cabinet are therefold—(a) the final 
determination of the policy to be submitted to parliament; (b) the supreme con- 
trol of the national exccutive in accordance with the policv prescribed by Parlia- 
ment; and (c) the continuous co-ordination and delimitation of the interests of 
the several Departments.” 


Not only its existence. but the working of the Cabinet system, as a whole, 
rests on convention. As Gladstone observed— 

“The Cabinet lives and acts simply by understanding, without a single line of written 
law or constitution to determine its relations to the monarch, or to Parliament, or to the 
nation; or the relations of its members to one another, or to their head.” 

MEANING OF ‘MINISTERIAL RESPONSIBILITY IN ENGLAND.—‘Ministerial 
responsibility,” says Dicey, “means two utterly different things.” 


(A) Ordinarily it means the responsibility of Ministers to lose their 
offices if they cannot retain the confidence of the House of Commons. The 
Ministers are collectively responsible to Parliament (and ultimately to the electo- 
rate), for the general policy of the administration, and this responsibility may be 
enforced by Parliament by direct vote of censure or want of confidence, or bv 
defeating a Government measure in the House of Commons. The obligation of 
the cabinet to resign office when it loses confidence is however a rule of conven- 
tion and neither House nor the two Houses together, possess anv legal power to 


dismiss any of the King’s Ministers. This aspect of ministerial responsibility 
may therefore be called moral or political responsibility. : 


_ {B) But the ministers are responsible in a stricter sense. Each Minis- 
ter is individually responsible to the Jaw for every act of the Crown in which he 
takes part. This is the Icgal responsibility of ministers which follows from two 
Principles—( i) In order that an act of the Crown may be recognised as an ex- 
Pression of the Royal will it must be done through some Minister and all orders 
given by the Crown must be countersigned by him.2? (ii) The Minister who thus 
takes part in giving exoression to the Royal will, is legally responsible for it and 
for any tortious or criminal act done in pursuance thereof, and he cannot get . 
Oe ts - liability ia pleading that he acted in obedience to royal orders, Thus as 

observes, a Minister is not only morally but 1 i 
legality of the act in which he takes fee ; Re nee er 
aan a 
t een Parliament (Home University 


| (21) Chalmers and Hood Phillips, Consti- 





eet p. 197; Wade and Phillips, 
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RELATION BETWEEN CABINET AND PARLIAMENT UNDER THE PARLIAMENTARY 
SysTem.—It has already been stated that in the Parliamentary or Cabinet system 
of Government of the English model, there is a blending of the legislative and 
executive functions and a relation of interdependence between the Cabinet and the 
Parliament?** (contrary to the American system founded on the theory of 
Separation of Powers). This interdependence may be explained from both sides: 


(A) Control of Cabinet by Parliament—Parliamentary Government does 
not mean Government by Parliament, but Government responsible to Parliament. 
As IIbert?? observes: 

“Parliament does not govern, and is net intended to govern. A strong executive 
government, tempered and controlled by constant, vigilant, and representative criticism is the 
ideal at which parliamentary institutions aim.” 

What is done by Parliament is—(a) to secure that the Cabinet which 
exercises the executive authority, retains the confidence of the majority in the 
House of Commons; and (b) to control the action of the Ministers by means of 
questions and criticism.??* 

Information as to the conduct of the government may be obtained by the 
House of Commons in the following ways— 


(i) Any member has a right to ask questions to any Minister about the 
administration of the department under his charge. “There is no more valuable 
safeguard against mal-administration, no more effective method of bringing the 
searchlight of criticism to bear on the action or inaction of the executive govern- 
ment and its subordinates” than these questions in the House. 


(ii) Any member may also move for obtaining returns for supplying 
information on matters of public importance. 


(iii) Information may be obtained by the House regarding the adminis- 
tration, by appointing Parliamentary Committees and royal commissions. 


Apart from obtaining information, the House can actively criticise and 
discuss the administration in the following ways :— 

(i) Amendments to the King’s speech—At the beginning of each session, 
amendments may be framed on the address in reply to the King’s speech in such 
a way as to criticise the general policy of the Cabinet, 

(ii) Debate on vote for supply.—At the debate on the grants of Supply 
(i.e., debates on the Budget), the action of each Minister and of his department 
may be discussed and criticise in connection with the grant with which he is 
concerned. Demands for supplementary estimates likewise gives opportunities 
for criticism. 7 

(iii) Vote of want of confidence.—The leader of the opposition can at 
any moment bring a direct vote of want of confidence against the Cabinet. 


But the English Parliament does not aim at the control of a Se eae 
stration. A primary assumption of the Parliamentary system of Eng - a . 
public administration is a matter for experts and that the ordinary a aa 
Parliament do not possess the requisite qualification for taking an a oe 
the highly complicated work. of modern government. | ah ca 
chooses a Government and allows it to carry on the nada a ae 
political services, subject to direction of and criticism by Parla . 


6. 

(21-a) See po. 212-213, ante. “as 1948. v. Sige bsciaal 
i 23) Lowell, _Governme! 

rae Parliament (Home University ot a, well, Governmsrt 


(22-a) See also Jennings, Parliament, 
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“If the Cabinet to-day legislates with the advice and consent of the House, it administers 
subject to its constant supervision and criticism.” 


In the words of Jennings, the two fundamental principles are— 


£ ng as it can maintain a majority, be able to secure 
such ot eee = it Te ae for administration; and (b) that minorities, 
however small, shall be able to criticise that administration.” 

The utility of this criticism is illustrated by the fact that even Governmeats 
backed by a strong majority have sometimes withdrawn important Bills, involving 
policy, which have met with criticism in the House of Commons,—though the 
Governments might have carried those Bills by sheer command over the majority 
party, if they so liked. 


(B) Control of Parliament by Cabinet—We have seen how Parliament 
controls the Cabinet. But no less important in modern times is the control of 
Parliament itself by the Cabinet, though in form the Cabinet is practically a 
Committee of the House of Commons. As Keith?® observes: “The position of 
the Cabinet towards Parliament has unquestionably come to assume a more or 
less dictatorial character.” 


(a) The growth of this dictatorial power is due to the strengthening of 
the party organisation. The members of the House of Commons and the business 
of the House itself are controlled by the ‘whips’ of the Government party, who 
are paid officials, They are the agents through whom the party machinery is 
used for ensuring discipline and solidarity amongst the party members, When 
thus backed by a strong majority, a modern Cabinet not only wields the supreme 
executive authority, but also supreme initiation and control over legislation. 


(6) ‘Apart from party loyalty, the Cabinet possesses over its followers, 
and to some extent even over the Opposition, a powerful weapon in the possibility 
of securing a dissolution of Parliament.2* 


(ce) The Cabinet commands the time and programme of the House of 
Commons and initiates all important legislation of a public nature.’ Private 
members have little chance or scope for conducting a measure which is not backed 
by the Cabinet and so private members have lost much power and incentive even 
of criticism of Government measures. Hence,— 


“To say that at present Cabinet legislates with the advice and con i 
would hardly be an exaggeration.” ; ee Seren 


At is the responsibility of the Cabinet to initiate legislation as to conduct 
administration.? 


Position oF Prime MINISTER IN THE CABINET 


_England.—The Prime Minister is the leader of the Cabinet. 
Position as the head of the party in majority in the House of Com 
an existing Cabinet resigns, the King calls for the leader of the 
majority in the Commons and asks him to form a new 
becomes the Premier. The first function of the Prime 
choice: of colleagues or Ministers. Theoretically the 


He gains this 
mons. When 
party then in 
Cabinet, of which he 
Minister, thus, is the 
position of the Prime 


24) Cf. i ‘ . ; 
sams GF. giemings Parliament, 1948, 1D Jennings Parliament, 1948, pp. 7-9; 


. . eos : 118; 
eon Keith, Introduction to Roe Consti- (2) Lonwell, 


_ Government of England, 
; - : 


Vok.-'I, p. 326... 
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Minister is only primus inter pares (Lord Morley) or ‘the first among equals.’ 
But in practice, all members of the Cabinet must refer to the Premier, and when 
any one of them disagrees with him he ought in strictness to resign. He has 
thus been described as “the keystone of the Cabinet arch” (Sir William Har- 
court). He is, in fact, the working head of the State. He not only selects 
Ministers and assigns to them their offices,> but can compel any one of them to 
resign ;* while the resignation of other ministers merely creates a vacancy, his 
resignation dissolves the Cabinet. He exercises a general supervision over all 
the departments and nothing of moment that relates to the general policy can be 
transacted without his advice.° The Premier stands between the Crown and the 
Cabinet. Though individual members have the right of access to the Crown 
on matters concerning their own departments, any important communication can 
be made only through the Prime Minister. The Prime Minister presides over 
the Cabinet, and summons its meetings. The actual position of the Prime Minister 
in relation to other members of the Cabinet would, no doubt, depend largely upon 
the personality of the Prime Minister, but he has a superior position by reason 
of his (i) chairmanship of the Cabinet; (ii) leadership of the House of Com- 
mons; (iii) leadership of the party in majority; (iv) power of patronage, grant- 
ing honours, etc.; (v) being the channel of communication with the Crown on 
all important issues; (vi) power to advise dissolution of Parliament. 


Canada.—As Riddell® observes, the Prime Minister of Canada is not as 
free as the Prime Minister of England. One of the reasons is that the Cana- 
dian Cabinet is always too large to function well as a ‘thought-organization’. 
Another is that under the Canadian Constitution, it is the Cabinet and not the 
Senate which represents the federal aspect in the Central Government. 


“Thus it happens that that the executive government specially placed in power to 
benefit the whole rabon is generally a balancing of interests, which calls for political manage- 
ment of no mediocre order. A prime minister may find himself forced to choose a colleague 
because he is the sole supporter of his party elected in a province, although his ee 4 
cabinet office is the uniqueness of a position due to local reasons or to local Seat 
organisation. A prime minister may find himself compelled to bring to the cane! pond ef 
men endowed with neither political wisdom, nor national outlook, nor the capacity for them. 


How CABINET DELIBERATIONS TAKE PLACE IN EncLanv.—The entire re 
ings of a Cabinet meeting are informal,’ except that since 1917 the ee att 
a secretariat to keep minutes of its proceedings,—which, however, are ace a 
for the public. There is no order of precedence at cape) ete brad 
quorum. Except on unusual occasions, no vote 1s taken, an any Mae aie 
cannot agree with the decision taken at the meeting must Soe alle oo 
tendered by the Cabinet through the Prime Minister, oe De ee kad 
mous, and the King has no right to enquire into Cabinet eae pinion 
the Prime Minister gtr sicaae ae oe te ae . — gee 

he Cabinet, but before doing that, r } Uk 
ihe strength of his personal leadership. Particular sear eel 
mittees of the Cabinet, for the purpose of speedy an 
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74. (1) There shall be a Council of 

: i Ministers with the Prime Minister at the head 

an pene ee oni. *° to aid and advise the President in the exercise 
of his functions. 


(2) The question whether any, and if so what, advice was 
tendered by Ministers to the President shall not be inquired into in 
any Court. 


Cx. (1). 
OrTHER CoNSTITUTIONS 


U.S.A.—In the Constitution of the United States, there is no provision for 
the President to act according to the advice of any other person or persons. 
Art. II, Sec. 2 (1), however, provides that the President— 

“may require the opinion, in writing, of the principal officer in cach of the executive 
departments upon any subject relating to the duties of their respective offices.” ; 

It is left to Congress to create executive departments and to define their func- 
tions, but the heads of the Departments are appointed by the President with 
the consent of the Senate. These heads of departments have come to be called 
in the United States to be the President’s ‘Cabinet’ according to the English 
analogy, but, in fact, there is no analogy between the English and American 
Cabinets. For, the President’s Cabinet has no seat in, and no responsibility to, 
the Legislature. They are mere administrative officers under the President and 
are removable by him at his will, Nor is he bound to accept their advice. 
Hence, as President Taft observed— 

“The Cabinet is a mere creation of the President’s will, it is an extra-statutory and 


extra-constitutional body. It exists only by custom. If the President desired to dispense 
with it, he could do so.” 


Or, as President Lincoln once said— 


“Jn a Cabinet meeting there are many arguments and opinions but only once vote—and 
that is the vote of the President”. 


England—As Lowell’? has nicely put it, “Political liberty and romance in 
English history are both bound up with the shifting fortunes of the throne”. In 


the last stage of this political evolution, we find that all the plenitude of powers 


of the absolute monarch has passed into the hands of the Cabinet, speaking 
through the Prime Minister. The Crown must act on the advice of the Cabinet and 
must not act on any other advice.* This convention is enforced through the 
rule of practice that every public act of the Crown must be done upon the 
countersignature or responsibility of: some Minister responsible to Parliament. 
The rule is so universal in its operation that it has been said that “there is not 
a moment in the King’s life, from his accession to his demise, during which 
there is not some one responsible to Parliament for his public conduct.” 


So, the Crown has ceased to possess any direct political power. But he 
still possesses, in the words of Bagehot, “the right to be consulted, the right 
to warn, and the right to encourage.” According to the earlier theory of the 
Constitution the Ministers were the counsellors of the King. It was for them 
to advise and for him to decide. Now the position is just reversed, and the 
King is not usually consulted in matters of policy until the opinion of the 
Cabinet has taken shape. 





(10) Lowell, Government of England, pp. 636-7. 


ol. I, p. 16. (12) Todd, Parli i 
(11) Halsbury, Hailsham Ed., Vol. VI, England, 2nd Ed. Vole tp “ 
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Of course, he is informed and consulted regarding all affairs of the ‘State 
before the final step is taken, and has ample opportunities of persuading his 
Ministers to abandon a policy of which he does not approve, but if, backed 
by a majority in Parliament, they insist upon their views, he must yield.” Again, 
it has been said that the opportunity for an exertion of royal influence is very 
narrow in domestic affairs and “that under ordinary circumstances the personal 
influence of the King in political matters is not likely to be very effectively 
aes outside of foreign affairs. . . . and some other appointments to 
office. 


But though it is settled that the Crown can act only according to the advice 
of the Cabinet as tendered through the Prime Minister, there is a consensus of 
opinion that on two matters, the Crown has still left to himself some autho- 
rity to act on his individual judgment, within a narrow margin, simply because 
the Prime Minister’s advice is not available in such cases or that it is not 
possible to act on that advice consistently with the principle of ministerial 
responsibility (to Parliament) itself. These two matters arise in connection 
with—(i) the appointment of the Prime Minister himself; (ii) the Crown’s right 
of dissolution of Parliament. 


(i) As regards appointment of the Prime Minister—no doubt, the Crown 
must invite the leader of the party in majority in the House of Commons to be 
the Prime Minister. But, supposing no party has a clear majority in the 
House. Will the Crown then be guided by the advice of the outgoing Prime 
Minister, who has lost the confidence of the Commons, in the matter of select- 
ing his successor? In practice, the Crown has taken the advice of the outgoing 
Prime Minister in 1924, 1929 and 1935 (wide Keith) ;* and according to Chalmers 
and Hood Phillips, if the Crown secks the advice of the retiring Prime Minister, 
he shall be bound to act according to that advice. But Lowell, writing in 
1912, described any right of a Prime Minister who has lost the confidence of 
the Commons, to nominate his successor as ‘improper, absurd and grotesque.’ 
A recent example of the Crown not seeking such advice was in 1923, when 
George V did not invite Bonar Law to recommend his successor. In fact, there 
is no constitutional obligation upon the Crown to consult the outgoing Prime 
Minister, in the matter of finding out his successor.%7 So, when no party has a 
clear majority in the House of Commons, the King must then use his ov 
judgment as to which leader he would summon, subject only to the condition tha 
the person summoned must be able to command a majority, by some coalition or 
compromise with the other parties. 


Whatever may be the position when the advice of the outgoing Prime 
Minister is available, certainly the Crown is left to exercise its discretion when. 
such advice is not available owing to the death of a Prime Minister, and there 1s 
no acknowledged leader of the Opposition who can command a majority. 


(ii) The Crown has the prerogative to dissolve Parliament a sid oe 
Since the growth of the Cabinet system, this prerogative has come to, pee 
cised on the advice of the Prime Minister. When defeated on a majo bain 
in the House of Commons, a Prime Minister may, instead of ee 2 
the Crown to dissolve Parliament, on the ground that the Baan nar hie ae bas 
flects the opinion of the Electorate.’ Thus, as Dicey observes, «is 
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come to be a power at the hands of the Prime Minister,?’ “to appeal from the 


legal to the political sovereign”. The question is 


whether the Crown may, 


constitutionally, refuse dissolution to a defeated Ministry. 


In practice, the Crown has never refused such a request since 1784. : Now, 
the fact that dissolution has never been refused since 1784 has led modern writers to 
hold that the Crown will no longer exercise any discretion in the matter, In 

1 Anson’s Law of the Constitution,?4 we find the opinion that the Crown has 


a second time,???8 


elected House. 


no right to refuse if dissolution is properly asked for, i.c., when there is reason to 
think that the House of Commons no longer reflects the opinion of the nation; but 
that the Crown may refuse it if it is improperly requested, i.c., when it is requested 
But this very rule has formed itself into a convention, viz., that 
a defeated Ministry, at whose advice a dissolution has once been granted, should 
not ask for a dissolution again, finding themselves in a minority in the newly- 
And no such request has in fact been made by any Ministry in 
England. Again, the assenting of the Crown to grant ‘a dissolution at the re- 
quest of the Labour Prime Minister, in 1924, would demonstrate that the Crown 
would not take upon itself the task of exploring whether any other Ministry is 
capable of being formed (as has been done in the Dominions and in India 
under the Act of 1935), before acceding to the request to dissolve.?* 


It is in this state of affairs that Keith** observed (writing in 1939): 


“The right of the Crown to refuse advice is sometimes asserted to exist in the case of 
requests for dissolution of Parliament and Queen Victoria seems to have held the view that 
the Crown could refuse. But the weight of authority as voiced, even in 1858, by Lord 
Aberdeen, is wholly against tha power to refuse one dissolution to a Ministry. ernie 
dissolution has thus come to have a very different sense from that which was held by Queen 
Victoria in the earlier part of her reign, when she regarded it as an appeal by the Crown 


to the country to reinforce the Ministry. 


It denotes an appeal from the verdict of the 


Commons to the political sovereign, the electorate, and in no wise concerns the Crown’? 25 


Canada.—As the Preamble p. 28, ante shows, the Constitution of Canada is 
similar in principle to that of the United Kingdom. The system of Cabinet Go- 
vernment has thus been introduced in Canada through similar conventions, and 
there is the same divergence between theory and practice as in the Constitution of 


England. 


Thus, Sec. 11 of the British North America Act says— 


“ 


There shall be a Council to aid and advise in the Government of Canada 


to be styled the Queen’s Privy Council for Canada; and the persons who are to be members 


of that Council shall be from 


time to time chosen and summoned by the Governor-General 


and sworn in as Privy Councillors, and members thereof may he removed by the Governor- 


Geveral”, 


According to the terms of the Constitution Act, the Privy Councillors are 
mere advisers of the Governor-General and there is no mention of their respon- 


sibility to the Legislature. 


“But the fact is wholly different—the res 


ponsibility for the government of Canada 


rests upon a_ body of men not even mentioned in the legislation—the ‘Cabinet? or ‘Ministry’. 


The Privy Council does exist and has as its members all the presen 


a 


development of the power of dissolution, see 
Kohn, Constitution of the Irish Free State, 
pp. 292-3, 
(20) Since 1918, it has been established in 
England that it is the Prime Minister who 
has the sole right to advice dissolution 
(Jennings, Cabinet Government, pp. 311-3]. 
geo sa ee ae dissolution 
t ‘consulting the inet [Jennings, 
Constitution of ‘Ceylon, p. 47]. Bs - 
(21) Anson, Law ‘and Custom of the 





t Ministry and the sur- 


Constitution, Sth Ed., 1922, pp. 325-330; 
Chalmers and Hood Phillips, bo 83, one 

(22-23) It is interesting to note that the 
Weimar Constitution of Germany (Art. 25) 
expressly limited the right of dissolution to 
‘once only for any one reason.’ 


(24) Keith, Constitutional Law (1939 
pp. 161, 163; Wade & Phillipa Conctity 
tional Law, p. 86. 

(25) Keith, Constitutional Law, 1939, 


pp. 161, 163, 
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viving members of past Ministries; but it, as a whole, is faineant—as a whole, i 

4 s ; » . — le, it has no 
duties and performs no functions. The duties and functions assigned to the Privy Council 
are all performed by the ‘Ministry’ (the members of which, indeed, are Privy Councillors) 


As in England, the principle of responsible government prevails in Canada, 
and the Governor-General cannot exercise any of his functions except with the 
advice of the Cabinet. But in the matter of exercise of the right of dissolution 
(Sec. 50, British North America Act) the Canadian Governor-General seems 
to possess a larger discretion than the English Crown, for the English conven- 
tion that the Crown should not refuse a request for dissolution for the first 
time, has not been established in Canada. The rule in Canada, on the other 
hand, is that the Governor-General or the Governor would not readily grant a 
dissolution without exploring the possibility of forming another Ministry.’ 


On this point, Riddell? observes— 


“Sometimes a Ministry is defeated in a House of Commons thus showing lack of 
confidence of the House in it. The Ministry may resign or it may advise a General Elec- 
tion hoping to receive a favourable vote from the electorate. This is one of the few cases 
in which the Governor-General must exercise his judgment—he may accede to the request, 
or he may refuse. If he does refuse, the Ministry must resign, the Governor-General must 
call the leader of the dominant party to form a Ministry and relieve him of the responsi- 
bility for the refusal. Should the new Ministry be dissatished with the existing House, it 
may in its turn ask for a dissolution; and unless the Governor-General is prepared to take 
back the former Ministry and be guided by its advice, the request must be granted. 

The actions of the Governor-General in granting or refusing a General Election are 
based on well-established constitutional rules. He must avoid becoming a party man, he 
must not engage in party politics or political intrigue, he must hold the scales even in res- 
pect of all political parties, he must be guided by a fair and candid consideration of the 
welfare of the people at large, he must not grant a dissolution simply to enable a politi 
party to continue in office when there is no real and important question at sssue between the 
parties .”2 
A recent example of refusal by the Governor-General to refuse dissolution 
was in 1926 when the Prime Minister, Mr. Mackenzie King had to resign upon 
the refusal of the Governor-General to accede to his request to dissolve the 
House. The refusal was, of course, not of moment in effect, for the leader of 
the Opposition (Mr. Meighen), who was called to form a Ministry, failed to 
secure a majority and so the Governor-General was obliged to dissolve the 


House. 
Australia—Sec. 62 of the Constitution Act says— 


“There shall be a Federal Executive Council to advise the Governor- 
government of the Commonwealth. . . .” 


Sec. 63 says— 
General in Council 


“The provisions of this Constitution referring to the .Governor- ‘Ivi tthe 
shall be construed as referring to the Governor-General acting with the advice 0 


Federal Executive Council.” 
The Governor-General acts in all matters on 
But in Australia, as in Canada, there are instances of the Governor-General 
refusing to dissolve the House of Representatives on the advice of a on ee 
Prime Minister. Thus, in 1904, it was refused to Mr. Watson; in _ 
Mr. Reid; and in 1909, to Mr. Fisher.° In all these cases, the refusal w 


General in the 


the advice of ministers.** 


i i nstitution in (5) The power of dissolution, _ under 
ee Sees wp. o * Sec. 57 of the Australian eS es 
(2) Riddell, The Canadian Constitution in to dissolve a CE et € toles 
Fonn and in Fact, 1923, pp. 34-35. Houses, rests o. eren| ea his 5 minion 
(3-4) Nicholas, Australian Constitution, (6) Evatt, The King ; Domini 
p. 49. Governors, P, 50. 
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founded on the assumption that an alternative Government with majority in the 
House was possible. 


South Africa—The Canadian example regarding dissolution was followed 
when in 1939 the Governor-General refused a dissolution to Prime Minister 
General Hertzog (on his defeat in the Union Parliament upon the motion to remain 
neutral in the war) who was accordingly obliged to resign. The Governor-General 
then sent for General Smuts who was able to form a Government having majo- 
rity in the House of Assembly,—so that the Governor-General’s refusal to dis- 
solve was justified by the result. 


Fourth French Republic—Arts. 32 and 38 of the French Constitution of 


1946 provide— v 


“32, The President of the Republic shall preside over the Council of Ministers. He 
shall order the minutes of their meetings to be recorded and shall keep them in his pogses- 
sion.” 


“38. Every act of the President of the Republic must be countersigned by the Presi- 
dent of the Council of Ministers and by a Minister.” 


Though the President of the French Republic, unlike the formal head of 
any other Parliamentary system, is given the right to preside over the Council of 
ministers, ha has not the least discretion to act in his individual judgment in any 
matter, for every act of his can have legal validity only under a double counter- 
signature of the Prime Minister and another minister responsible to Parliament. 


Eire.—Art. 13 (9)-(11) of the Constitution of Eire, 1937, says— 


“(9) The powers and functions conferred on the President by this constitution shall 
be exercisable and performable by him only on the advice of the Government, save where it 
is provided by this constitution that he shall act in his absolute discretion or after consul- 
tation with or in relation to the Council of State, or on the advice or nomination of, or on 
receipt of any other communication from, any other person or body. 


(10) Subject to this constitution, additional powers and functions may be conferred 
or the President by law. 


(11) No power or function conferred on the President by law shall be exercisable or 
performable by him save only on the advice of the Government.” 


Art. 13 (2) provides— 


_ “The President may in his absolute discretion refuse to dissolve Dail Eireann on the 
advice of the Taoiseach who has ceased to retain the support of a majority in the Dail 


Eireann.” 

The Constitution of Eire, thus, requires the President to act on the advice 
of ministers on all matters, but at the same time gives him absolute discretion 
(contrary to the English rule) in the matter of refusing dissolution to a defeated 


Prime Minister. In this latter respect, he is freer than the Dominion Governor- 
Generals. 


Japan.—The relevant Arts. of the Japanese Constitution of 1946 provide— 


“Article I1I,—The advice and approval of the Cabinet shall be required for all acts 
of the Emperor in matters of state, and the Cabinet shall be responsible therefor. 


Article IV.—The Emperor shall perform only such acts in matters of state 
: IV.— mper as are 
provided for in this Constitution. Never shall he have power related to government. 


Article LXV .—Executive power shall be vested in the Cabinet. 


Article LXVI.—The Cabinet shall consist of the Prime Mini i 
jhead, and other-Ministers of State as provided for by ba ee a PRN 


Article VII;—The Emperor,with the advice and approval of the Cabinet, 


“form: the following acts in matters of state, on lf 
“Of the House of Representatives,” ? a on Oe Bee 


shall per- 
- + « Dissolution 
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_ Hence, the Emperor has no power to perform any political act without 
ministerial advice. The Prime Minister shall be a person designated by the 
Diet (Legislature). 


Burma.—Sec. 63 (1) of the Burmese Constitution provides— 


_“The powers and functions conferred on the President by this Constitution shall be 
exercisable and performable by him only on the advice of the Union Government, save where 
it is provided by this Constitution that he shall act in his discretion or on the advice or 
nomination of or on receipt of any communication from any other person or body.” 


. There is no scope for the President’s exercise of any individual judgment 
in the matter for selection of the Prime Minister, for Sec. 56 (1) follows the 
Irish precedent and provides that the Prime Minister shall be the person nomi- 
nate by the Chamber of Deputies. In the matter of dissolution, however, the 
Burmese President shall have a discretion to refuse dissolution to a defeated 
prime minister. The Proviso to Sec. 57 says— 

“Provided that, when the Prime Minister has ceased to retain the support of a 


majority in the Chamber, the President may refuse to prorogue or dissolve the Chamber 
on his advice and shall in that event forthwith call upon the Chamber to nominate a new 


Prime Minister : 

Provided further that, if the Chamber fails to nominate a new Prime Minister within 
fifteen days, it shall be dissolved.” 

Ceylon —Sec. 4 (2) of the Ceylon (Constitution) Order in Council, 1946, 


says— 


“All powers, 
General shall, subject to the provisions o 
being in force, be exercised as far as may 
tions applicable to the exercise of similar powers, 
Kingdom by His Majesty: 

Provided that no act or omission on the part of the Governor-General shall be called 
in question in any Court of law or otherwise on the ground that the foregoing provisions of 


this sub-section have not been complied with.” 
Sec. 46 (1), again, provides— 


“(1) There shall be a Cabinet of Ministers who shall be appointed 
General and who shall be charged with the general direction and control of the 
” 


of the Island. .... 
Government of India Act, 1935.—See Sec. 9 of that Act. 


INDIA 


authorities 4nd functions vested in His Majesty or the Governor- 
{ this Order and of any other law for the time 
be in accordance with the constitutional conven- 
authorities and functions in the United 


by the Governor- 
government 


Cu. (1): RELATION BETWEEN PRESIDENT AND CouNCIL OF _MINISTERS.— 
writing the prin- 


Though the aim of Arts. 74-5 of our Constitution is to put into bse 
ciples of responsible government as it exists in England, it is to be noted aa 
all the principles upon which Cabinet government rests have not been embodie 
therein, and even on some fundamental points, the framers of the Consent 
have been obliged to leave the matter to convention and usage and the persona 


factor. 


The object of the framers 
Constituent Assembly Debates, 
formal head of the executive | 


of the Constitution, as would appear froin the 
is to make the President a constitutional and 
ike the English King and to make him act with 
the advice of the Council of Ministers. The mere fact that there 1s ” on 
vision in the Constitution making it obligatory upon the President to act only 


i inisteri i he words ‘aid and advice’ are not 
according to ministerial advice, or the use of t Be Epecmen 


to stand in the way of establishing the principle of responsi 3 
even under a similar position in the British North America Ao et Crown 
General has been transformed into a constitutional ruler as the a eG 
[pp. 253-4, ante]. Of course, there are the words “with a constitutio mila: 
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principle to that of the United Kingdom” in the Preamble of the Br. North America 
Act, which is not to be found in our Constitution. Again, there are some provisions 
in our Constitution which go against the English principles; (1) F irstly, instead of 
providing that the President shall be competent to act only upon the counter- 
signature of a Minister responsible to Parliament, Art. 77 (2) provides that the 
President himself shall make rules as to the mode in which his orders and instru- 
ments shall be authenticated.? (ii) Secondly, while under the English system, 
not only the choice of his colleagues but also the division of the offices or port- 
folios amongst them is a business of the Prime Minister? Art. 77 (3) of our 
Constitution provides that it is the President who shall make rules in this res- 
pect. Of course, if he makes these rules or revises them under the advice of 
each new Prime Minister, this provision would not affect the position of the 
Prime Minister. (iii) In India, the Ministers shall have no legal responsibility 
for acts of the President [see under Art. 361, post.] 


Let us now examine the sanctions by reason of which the President may 
be obliged to act in conformity with the advice of Ministers. Supposing, a 
President does an act against the advice of his Council of Ministers. Certainly, 
the latter will at once resign. The President will then be obliged to find out 
another Council of Ministers having a majority in the House of the People. If 
the outgoing Prime Minister has a solid majority in the House, this very fact 
will dissuade the President from taking that action. But in times of ministerial 
crisis and of weak cabinets, the President’s position may be stronger. 


The next thing to be noted is that though Art. 74 (1) of our Constitution 
lays down that “there shall be a Council of Ministers”, so that the President 
cannot help doing without Ministers as soon as a Cabinet resigns, there is at 
the same time no provision in our Constitution, corresponding to Art. 28 (11) 
of the Constitution of Eire, that any Cabinet that resigns must carry on until 
their successors are appointed. There is therefore nothing to prevent the 
President from making delay in appointing another Council of Ministers, and 
in the interval, there is nothing to affect the validity of his acts, for they do not 
require the counter-signature of Ministers. 


As regards the choice of the Prime Minister, there is practi 
upon the discretion of the President save that the person Senet ined take te 
confidence of the House of the People [Art. 75 (3)]. But any person who is 
not a member of Parliament may remain a minister for 6 months [Art. 75 (5)] 
and the President has the power not to summon Parliament within 6 months from 
the date of its last sitting [Art.'85 (1)]. So, there is scope for the President to 
appoint any person as Prime Minister for some period less than 6 months even 


though such person may not command jority i 
ae ee y mand a majority in the House of the People 


Again, in the marginal cases mentioned 
‘ 2 at p. 252 ante, our Presid 
3 pineg se for He exercise aH individual judgment in the matter of sae ir 
ie Prime Minister. f course, at the present momen! 
i 3 urse, at | t, the chan 
of the growth of multiple parties having considerable strength are not casa. 


As regards the power of refusing di i i ini 

A ng dissolution to a Prime Minister, i 
expected that the President of India will follow the Doninion pricks ae 
than the convention established in England of late. Not being fettered b ae 
constitutional provision requiring him to act in conformity with ministerial tive 


(7) So far, the President’s orders Low ; 
Sa aemested Tyg, Seerelary, ps nee Was loa Gn Pre 
not by = Minister. ees 45,—and Europe, p. 90. : B38 
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on every matter, the President will be free to refuse a dissolution where it is 
improperly asked, or where to accede to the request to dissolve would amount of 
an abuse of that power. Thus, it would no doubt be refused when dissolution is 
sought by the same Prime Minister for the second time, as in England (see p. 253, 
ante). In other cases also, the President may consider whether it would be 
possible to form an alternative Cotuncil of Ministers,® without that Prime Minister 
who, personally, might have lost the support of his own colleagues and party.” 
It would, again, be an improper request for dissolution when it is made by a 
Government— 


“not because its majority is slender or unreliable, nor because new issues would seem 
to require a new mandate from the electorate, but because it considered a given situation 
as opportune for obtaining a new lease of life from the electorate which might not be 
accorded so readily if the existing Legislature were allowed to run out its normal 
course. A moment of national excitement after external victory or internal commotion 
may offer a welcome opportunity for drowning memories of administrative blunders and 
unpopular legislation in a wave of legitimist or revolutionary enthusiasm and securing a 
lengthy extension of the term of office of the party in power . .. . The very founda- 
tion of the system breaks down if the party in office has the power, by an unscrupulous use 
of the power of dissolution, to mislead and escape electoral judgment.”?! 

But, whatever be the attitude taken by the Indian President, he must 
remember that the position of the constitutional head is impartial and he must 
not take up the cause of any particular party. A Prime Minister, seeking disso- 
lution, must also remember that the power of dissolution should not be “misused 
for party purposes”? A proper case for an advice to dissolve arises, for 
example, when, owing to the emergence of new issues or the like, it is necessary 
to obtain a new mandate from the electorate,—the ultimate source of authority,— 
which may not be available from representatives who were elected upon different 
issues and under different circumstances. 


Tue Posrrion oF INDIVIDUAL MrnisTers.—In England though individual 
Ministers have a right of access to the Sovereign on matters concerning their 
individual departments, the convention is settled that all important coment 
must be made only through the Prime Minister; even on mimor matters, ae 
communications made by a Minister individually, should be made known to the 
Prime Minister either before or after such communication.”* It would wre’ 
constitutional for the King also to deal with individual Ministers behind the b : 
of the Prime Minister.%° In short, the Crown must not act in such a ee a 
to interfere with the collective responsibility of the Cabinet as a body 


Parliament.** a Eo 

Th inciple of collective responsibility is embodied in our COnstrn.| 
in Art. “78 “(3). The words ‘a Council of Ministers with the Linge oot 
at the head to aid and advice the President’, read with the pre s oe i 
our Constitution seeks to follow the English convention, to lay ice ea 
President is to act with the advice of the Council of ST - Cet 
through the Prime Minister, and not upon vt es eee a cae aL 
: f importance. Of course, Art. 78 (¢), post, Be 
rite Manatee ay have access to the President on matters ee ae 
department, but then, the President shall have the power of S te ae tase 
ey ibe decision of the Council of niga te LO ay ae ie afl 

Art. 78, post]. In short, all matters of sh a 

or the Cocaci “ok Leen and not that of individual Ministers and if an 


5. 
va vite nee ra acai Sus) "e Pcp Government of England, 
“io) Cf. Jennings, Constitution of Cey- vane ee uf Constitutional pawn one 


. 50. : 
ond Kohn, Constitution of the Irish Free 8. 
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individual Minister seeks to develop a policy without approval of the Council 
and place the same before the President, the Prime Minister may force him 
to resign.** 

‘Aid and advise’—These words are to be found in Sec. 11 of the British 
North Anierica Act: Art. 51 of the Irish Free State Constitution Act, 1922; 
Secs. 9 and 50 of the Government of India Act, 1935. The word ‘advise’ or 
‘advice’ alone appears in Secs. 62-63 of the Australian Constitution Act, 
Secs. 12-13 of the Union of South Africa Act, 1909; Art. 13 (9) of the Consti- 
tution of Eire, 1937; Sec. 63 (1) of the Burmese Constitution, 1948. It should 
also be noted that though the expression ‘aid and advise’ is taken from the 
Government of India Act, 1935, nothing is taken out of the field of ministerial 
advice by authorising the President ‘to act in his discretion’ in any matter, as 
the Governor-General was authorised by Sec. 9 (1) of the Government of India 
Act, 1935. 

Analogous Provision.—Art. 163 (1) makes similar provision in the case of 
the State Governor, but with the addition of a ‘discretionary’ clause. 

: Ci. (2) 
OTHER CONSTITUTIONS 

Burma.—Sec. 63 (2) of the Burmese Constitution provides— 

“The question whether any, and, if so, what advice, nomination or communication was 
tendered to or received by the President shall not be enquired into in any Court.” 

Ceylon.—See Proviso fo Sec. 4 (2) of the Constitution Order in Council, 
quoted at p. 256, ante. 

Government of India Act, 1935.—Sec. 10 (4) of that Act was— 


“The question whether any, and if so. what advice was tendered by Ministers to the 
Governor-General shall not be enquired into in any Court.” 


INDIA 

Ci. (2): JuRispiction oF CouRTS BaRRED.—Since there is no consti- 
tutional obligation binding the President to act only in conformity with ministerial 
advice, and the relation between the President and the Council of Ministers is 
left to convention, there is no provision in the Constitution for invalidating any 
act of the President on the ground that it was not done in conformity with minis- 
terial advice. Art. 361 (1), again, expressly provides that the President shall 
not be answerable to any Court for any act done or purported to be done by him 
in the performance of the duties of his office. Hence, it would be meaningless 
to bring the question of ministerial advice before the Courts. 


This principle is, of course, in accord with the English doctrine ‘King can 
do no wrong’. There the principle is so rigorously observed that the King’s 
name cannot be referred to with reference to any public act not only in the 
Courts, but also within or without Parliament. Not only is the relation 
between the Crown and the ministers confidential, the relation between the 
ministers inter se is also confidential and no member of the Cabinet can disclose 
Cabinet deliberations to anybody outside the Cabinet, without the Prime Minister’s 
permission.** The only exception is that when a member of the Cabinet resigns 
haga p ee ee his some Cabinet decision, he is allowed to explain 

iament the causes of his resignation confini i i i 
pie [Sew 25% San, gn: ng his explanation to his own 

Analogous Provision —Similar provision is made i i 

nection with the State Governor and his Mme Be ee 


a Cf. Jennings, Constitution of Ceylon, Lowell Government of England, Vol. Lp. 
Cf. Lowell, Go - : sos 

Vair't pr, Coveemment of Eng- (12) Cf. Jennings, Constitution of Ceylon 
(16) Keith, Constitutional Law, p. 154; i 


260 Tue Constitution or INpIA (Arr. 76 


7S. (1) The Prime Minister shall be 

Other provisions as to @Ppointed by the President and the other 

Ministers. Ministers shall be appointed by the President 
on the advice of the Prime Minister. 


_. (2) The Ministers shall hold office during the pleasure of the 
President. 


(3) The Council of Ministers shall be collectively responsible 
to the House of the People. 


_ (4) Before a Minister enters upon his office, the President shall 
administer to him the oaths of office and of secrecy according to the 
forms set out for the purpose in the Third Schedule. 


. (5) A Minister who for any period of six consecutive months 
1s not a member of either House of Parliament shall at the expiration 
of that period cease to be a Minister. , 


_ (6) The salaries and allowances of Ministers shall be such as 
Parliament may from time to time by law determine and, until 
Parliament so determines, shall be as specified in the Second Schedule. 


Ci, (1). 
OTHER CONSTITUTIONS 


England.—Owing to the fundamental principle of Cabinet Government that 
the Cabinet must have the confidence of the majority in the House of Commons, 
the choice of the Prime Minister by the Crown has become almost automatic, in 
normal circumstances, and the King must invite the most influential leader of 
the party or group commanding a majority in the House of Commons, to form 
a Ministry. The Crown can no longer impose his personal wishes as against 
the majority in the House of Commons, in the choice of his ministers. So 
stated,— 

“The party who command the majority in the House of Commons are entitled to have 
their leader placed in office with the right to select his colleagues.”!® sash 

This does not mean, however, that there is no scope for exercise of indi- 
vidual judgment by the Crown in the matter under any eircumstances Sgenaete bs 
On the other hand, the appointment of the Prime Minister, as has been a y. 
seen (p. 252 ante), is one of the very few cases where the King’ has still le an 
him some degree of personal discretion, at least in a marginal sphere, oo . f 
more than one leader enjoys the confidence of the majority and is capable of 
forming a Ministry. 2 1s 

The conventional rules which guide the selection of the Prime Minister 10 
England may be thus summaried : : ; 

(i) Though normally the King takes the advice of the outs Poa 
Minister in the matter of his selection, he is not bound to invite suc c sb a 
all.2@ Such advice is not physically available where a new Cabinet has 
formed on account of the death of a Prime Minister.” ppc 

ii hen a Cabinet tenders resignation on ground of deteat 1 
House of eee the practice is that the King first consults the leader of the 


i ; Hood 
(18) Chalmers and Hood Phillips, Consti- Law 1946, p. 595 Jaa and ; 
teal Lat Comtrniecl “Lam; 108) Prine Gaines & Hood Phillips, Consti« 
“19) Keith, Constitution Ww, , Dp. weet ices aes 3 


s. . . 
(20) Wade & Phillips, Conillitutional 
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Opposition.27** In such a case, it is also the duty of the leader of the Opposition 
to form a Government, if asked to do so. 


(iii) The King is bound to invite the leader of the majority, if there is a 
recognised leader “.2* But if there is more than one leader who is able to command 
the support of the majority, the King may act on his individual judgment. 


(iv) In the case of plurality of leaders capable of commanding support of 
the majority, a Commoner will be preferred to a peer.” 


(v) If no single party controls a majority in the House of Commons, ee 
King must use his own judgment as to whom he should summon. He would 
then summon a leader who, in the King’s estimate, is capable of controlling a 
majority by entering into a coalition or compromise with, some other party.’ 


The first business of the Prime Minister, after he himself is appointed, is 
the selection of his colleagues. Of course, the appointment is formally made 
by the King, but a modern King is not expected to interfere with the Prime 
Minister’s selection of Ministers. Owing to the rule of collective responsibility, 
the Prime Minister, however, has not got a free hand to act according te nis 
personal preferences, and in order to make his Government strong and stable, 
he must make it as broadly representative as possible. In the matter of this 
selection, a Prime Minister may be said to be influenced by the following 
considerations : 


(a) Tt is now an established convention that members of the Cabinet must 
be members of either House of Parliament.2 By the Ministers of the Crown 
‘Act, 1937, the number of Ministers who may sit and vote in the House of Commons 
has been limited to a particular number, with the result that some of the Cabinet 
Ministers must be taken from the House of Lords.? 


(b) He must see that various parts of. the country, are geographically 
represented in the Cabinet: 


"(c) He must try to recruit as much tactical skill as he can command, by 
taking in_men who have served at previous Ministries or have been the most 
effective Parliamentary critics of the outgoing Ministry. 


Canada.—The political party in the maiority in the House of Commons 
selects a leader by some process, formal or informal, and that leader becomes 
Prime Minister; the Prime Minister selects the other minister$ so as to form a 
body of men who can obtain the support and vote of a majority of the House of 
Commons. While, so far as any written law goes, it is open to the Governor- 
General to select anyone as Prime Minister, he must in fact select the person: 
whom the majoritv of the House of Commons will follow, either the existing House 


of Commons or a House obtained by a new General Election. All Ministers are 


appointed “by the Governor-General by commission under the Great Seal”, but 


“never by the personal selection of the Governor-General; he takes and can take 
no active part in such seléction—such a course would be unconstitutional in the 
Canadian sense of the word . . .” . ies 


Eire-—Art. 13 (1) of the Constitution of 1937, says— 





(2) Wade & Phillips, Constitutional Law, 


~a + Phillins, p. 59. aL 
- ieciniGonstiiionat Taw. o.. 46. poe: unro, Governments of Europe, 1947, 
(24) Jennings, Cabinet Government, pp. ' (2) Keith, 
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“(1) 1. The President shall, on the nomination of Dail Eireann, appoint the Taci- 
seach, that is, the head of the Government or Prime Minister. 2. The President shall, on 
the nomination of the Taciseach with the previous approval of Dail Eireann, appoint the 
other members of the Government. 3. The President shall, on the advice of the Taciseach, 
accept the resignation or terminate the appointment of any member of the Government.” 


Art. 28 (1)-(2), provide— 


“(1)The Government shall consist of not less than seven and not more than fifteen 
members who shall he appointed by the President in accordance with the provisions of this 
constitution. (2) The executive power of the State shall, subject to the provisions of this 
Constitution, be exercised by or on the authority of the Government.” 


The Constitution of Eire leaves nothing to the discretion of the President 
in the appointment of the Prime Minister. He must be nominated by the lower 
House of the Legislature. The appointment of the nominee of the majority 
party is thus secured by a constitutional provision. 


Fourth French Republic.—Art. 45 of the Constitution of 1946, says— 


“At the opening of each legislative session, the President of the Renublic, after the 
customary consultations, shall designate the President of the Councih. The latter shall 
submit to the National Assembly the programme and policy of the Cabinet he intends to form. 
The President of the Council and the Ministers may not be formally anpointed until the 
President of the Council receives a vote of confidence from the National Assembly by a roll 
call vote and by an absolute majority of the deputies. . . .” 


Art. 46, provides— 


“The President of the Council and the Ministers chosen by him shall be formally 
appointed by a decree of the President of the Republic.” 


This Constitution also requires a vote of the lower House of the Legislature 
for the appointment not only of the Prime Minister but also of other Ministers 


chosen by him. 
Japan.—The relevant provisions of the Japanese Constitution of 1946, are— 


“Article VI.—The Emperor shall appoint the Prime Minister as designated by 
the Diet. : Pes 
We : oe 
Article LXVIT.—The Prime Minister shall be desienated from among the m 
of the Diet by a resolution of the Diet. This designation shall precede all other ensew! . 
; . 1 lisagree and if a join 
If the Honse of Representatived and the House of Councillors ¢ € 
committee of hoth Honses, nrovided for bv law, cannot reach an one mole to 
Conncill-rs fa‘ls to moke desionation within ten 0) davs, exclusive oft Cie House. of 
after the House of Renresentatives has made designation, the decision o 
Represertatives shall be the decision of the Diet. 


Article IXVIIT.—The Prime Minister shall 
However, a majority of their number must be chosen from among t 


” 
The Prime Minister may remove the Ministers of State as he chooses. 
— 5 the Burmese Constitution, says— . 
Burma.—Sec. 56 of ighosat Deen 


ji inati f the 
“(1) The President shall, on the nomination 0 Da ee ceenunient: } 
eee Prime Minister who shall be the head of the Oe oe I srk -of 
The Presidert shall, on the nomination of the Prime Minister. apr the. Prime Minister, 
the Un‘on Government. (3) The President shall, on the geal niet aE the Union 
accept the resignation or terminate the appointment © y 
Government.” ‘onpaiGa Eire 


The mode of choice of the Prime Minister is similar t 
(see above). 


* ini . Stete. 
appoint the Ministers of. Ste 
ma he members of the Dict. 


Inpi 

is si to how 

Cri. (1): APPOINTMENT OF PRIME Mrnister.—The te 7 Calret Cor- 

the President shall choose the Prime Minister. The a fesdee oF ne majority 
érnment is that the head of the Executive will call upon 
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party or a person capable of commanding majority in the Legislature, to be the 
Prime Minister and to form the Cabinet. Oxr Constitution does not expressly 
require the President to call upon the leader of the majority party, but the rule 
of responsibility in Cl. (3) of the present article will restrict the choice of 
the President as in England, and it may be expected that it is only in marginal 
cases (as shown at p. 260-1, ante) that ‘there will be any for the President’s 
individual judgment. 

‘Other Minister’ —Our Constitution does not lay down the number of 
members the Council of Ministers‘? shall contain,—either the minimum or the 
maximum.*> The size of the Cabinet id left to the requirements of the occasion 
as determined by the Prime Minister, as in England. 

Analogous Provision—The provisions of Art. 164 (1), relating to the State, 
are similar. 

\ Cx. (2) 
Orner CONSTITUTIONS 
England.—Theoretically the Ministers are still the servants of the 
Crown and so responsible to him for their acts, and this responsibility may be 
enforced by the prerogative of veto, dissolution, or dismissal. But as regards 
the Ministers collectively, the King’s power of dismissal may be said to be 
obsolete, the last instance being in 1783. Constitutional writers agree® that a 
dismissal of the Cabinet by the Crown, would now be an unconstitutional act. 


except® in the abnormal case of a Cabinet refusing to resign or to appeal to the 
electorate upon a vote of no confidence in the Commons, 


As against individual Ministers for unconstitutional acts, the Crown’s power 
may be used by the Prime Minister,—to get rid of unpopular colleagues,” without 
bringing about a fall of the entire Cabinet. This power of the Crown has thus 
passed into the hands of the Prime Minister, 2nd has enhanced the control of the 
Prime Minister over his colleagues.® 


Australia—Sec. 62 of the Australian Constitution says— 


(4-2) Tn England, the final develonment of 


sion ‘Council of Ministers’ is used both in 
the Cabinet system Has led to a distinction 


relation to the Union .and the States. Rut, 


between the ‘Ministry’ and the ‘Cabinet’. 
The Cabinet is a smaller body, usually con- 
sisting of some two dozens of Ministers of 
Cabinet rank’ who shane the policy of the 
administration and. include the heads of the 
major snheres of government, thouch all of 
these Ministers may not necessarily he the 
heads of Departments. But outside this 
smaller hody, there are a number of ‘Mini- 
sters without Cabinet rank,’ including Parlia- 
mentary — Secretaries, Under-Secretaries of 
State. Law Officers and the like. who form 
the Ministry, hound by the princinle of col- 
lective responsibility and Tesign with the fall 
of the Government. They are the heads of 
the more important Departments, but these 
Ministers without Cabinet rank are not entitl- 
ed to attend ‘Cabinet? meetings unless speci- 
ally invited to attend when something concern- 
tng that particular Department has to be 
decided by the Cabinet. Thus, in Eneland. 
all heads of Departments who hold political 
appointments are not necessarily in the 

‘binet, nor are all members of the Cabinet 
heads of Departments. . 4 ‘ 

In India, the word’ ‘Cabinet’ is not used 
anywhere in the Constitution, and the expres- 


so far as the Union is concerned. Prime Mini- 
ster Nehru has, in fact, made distinction 
between Ministers of Cabinet rank and with- 
out Cabinet rank, by appointing, heside some 
J3 Cabinet Ministers, some 5 ‘Ministers of 
State’ and 2 ‘Deputy Ministers’. These Mi- 
nisters of State and Denutv Ministers are 
also members of the Council of Ministers 
within the meanine of arts. 74-5, hut they 
cannot attend Cabinet meetings unless. they 
are invited to. attend, and they work under 
the direct control of the Prime Minister as 
regards the Departments or duties given over 
to them. 
(4-b) S. 9 (1) of the Government of 
India Act, 1935, fixed the maximum at 10. 
(5) Tennines, Cabinet Government. pp. 
209-318: 436-43: Chalmers & Hood Phillips, 
Constitutional Law. p. 200. 
( 6) Cf. Keith. Constitutional Law, p. 162. 
(7) Cf. Dismissal of Lord Palmerston ip 
1851. Lowell. Government of England, Vol. 
‘ Ti 56; Munro, Governments of Europe 
‘ in Jennings, Constitution of Ceylon,, p, 


' 


264 Tue ConstiruTion oF INDIA [Arr. 75 


ee . the members of the (Executive) Council shall hold office during his 


(Governor-General’s) pleasure.” 
A Federal Minister was, in fact, removed under the above provision, for 


refusing to carry out the obligations of Cabinet usage.® 
Canada.—The Members of the Canadian Cabinet or ‘Privy Council’— 
“may from time to time be removed by the Governor-General” (S. 11, B. N. A. Act). 
Ceylon.—Sec. 49 (1) of the Ceylon (Constitution) Order in Council, 1946, 


provides— 
“Every Minister . . . shall hold office during His Majesty's pleasure: Provided 
that any Minister . . . may at any time resign his office by writing under his hand 


addressed to the Governor-General.” 
Burma.—Secs. 56 (3), quoted at p. 262 ante. Secs. 117-8 further provide— 


“117. (1) The Prime Minister may resign from office at any time by placing his 
resignation in the hands of the President. (2) Any other member of the Government may 
resign from office by placing his resignation in thehands of the Prime Minister for submissiion 
to the President and the resignation shall take effect upon its being accepted by the President 
under the next succeeding sub-section. (3) The Presidennt shall accept the resignation of 
a member of the Government, other than the Prime Minister, if so advised by the Prime 
Minister. ; 

118. The Prime Minister may, at any time, for reasons which to him seem sufficient 
request a member of the Government to resign; should the member concerned fail to comply 
with the request, his appointment shall be terminated by the President if the Prime Minister 
s© advised.” oa 


Government of India Act, 1935.—Sec. 10 (1) provided— 


“The Governor-General’s Ministers shall . . . hold office during his pleasure.” 
Sec. 51 (1) made similar provision as regards Provincial Ministers. 
INDIA 


Cx. (2): PRESIDENTS POWER OF DISMISSAL.—It is to be noted that 
while Cl. (3) refers to the ‘Council of Ministers’, Cl. (2) refers only to 
‘Ministers. Hence, the President shall have no right to dismiss a Council of 
Ministers, as a body ;?° but under the present clause, the President shall have the 
power to dismiss the Ministers individually. According to English precedents, 
this power will be exercised by the President on the advice of the Prime Minister, 
to remove an undesirable Minister even though the latter may still command the 


support of the majority in the House of the People. In practice, a ‘dismissal ‘ 
not necessary, for a Prime Minister’s request to a colleague to resign, 1s regarde 
as an order.” 
As Dr. Ambedkar explained in the Constituent Assembly, the eae 
of dismissal of a Minister or Ministry is by a vote of no confidence in the F re 
of the People. But it may sometimes happen that even though a Minis . 
administration be corrupt, he mav still command the confidence of the eet 4 
of the House. In such cases, the President is given the bow to te 7 
corrupt or otherwise undesirable Minister, notwithstanding is os a 
not thought undesirable by the majority m the House of the People. 


Nye a pe ace ceaeres cia ee 


i i- India Act, 1935, the Governor 
(9) Ben ee of the Australian Consti ne on ae Seri oo s 
10) OF course, he may compel a Coun- vice of his Ministers pee’ oa fis 
cil to resign by use of this power if the Prime which his ise ce ae She Pad 
Minister's. advice to dissolve Parliament is volved. . He had, pas deli se edeaee 
turned down, and still_he refuses to resign, miss Ministers, W fe andere Se bee 
upon a defeat in the House of the People. of the Legislature, & he considernic interests, 
(11) Jennings, Constitution of Ceylon, pp. bot eae ae =f so te elites. 


100, 196. 
(12) It is to be noted that under the Go- 
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‘Analogous Provision.—Similar provision is made in Art. 164 (1) as regards 
Ministers in the States. 
Cu. (3). 
OTHER CONSTITUTIONS. 


England.—Collective responsibility of the Cabinet to Parliament is a rule of 
conviction. It means that the Ministers are, as a body, responsible to eee 
for the policy of the administration. The principle cannot be better explaine 
than in the words of Lord Morley— 

i i icy is ta it the 

“As a general rule every important piece of departmental policy is taken to commit the 
entire Cabinet, and its members stand or fall together. : The Cabinet is a unit— a 
mit as regards the sovereign, and a unit as regards the Legislature. Its views are laid 
before the Sovereign and before Parliament, as if they were the views of one man. 


Lord Salisbury similarly said, in 1878— 


“For all that passes in Cabinet every member who dces not resign is absolutely and 
irretrievably responsible and has no right afterwards to say that he agreed in one case to a 
compromise, while in another he was persuaded by his colleagues. ‘ It is only on , 
the principle that absolute responsibility is undertaken by every member of the Cabinet, who, 
after a decision is arrived at, remains a member of it, that the joint responsibility of Ministers 
to Parliament can be upheld.’?3 

Collective responsibility does not mean that every member of the Cabinet 
must be present whenever a decision is taken; it means that when a decision has 
been taken by the Cabinet, every Cabinet Minister must vote for it in Parliament, 
and even defend it outside Parliament. An essential condition of Cabinet 
solidarity is the maintenance of strict secrecy, of what passes at a Cabinet meeting, 
so that dissensions may not be brought to light.* The only exception is that a 
resigning Minister is allowed to make a personal explanation to the House without 
raising a debate.** 


The normal convention that a Minister dissenting from the Cabinet decision 
on a matter of policy must resign was, of course, allowed to be violated during 
the Coalition Government of 1932, by allowing the Liberal members of the 
Cabinet to disagree to the fiscal policy of the majority of the Coalition Cabinet; 
but the exception, which was allowed under national crisis, proved unworkable, 
and the dissentient members had to resign.?* This exception thus proves the 
generality of the normal convention. It is also an established convention that 
the resignation: of the Prime Minister entails a retirement of the entire Cabinet, 
though, of course, there is no bar against any individual Minister being taken 
into the successor Cabinet.’® 


Canada.—While it is open to any Minister to resign at any time, yet so long 
as the Ministry lasts, there can be no expressed difference of opinion on any 
Government measure or actionz-there must be unanimity in the position taken 
in public—the Ministry must be one. Whenever a Minister disagrees with his 





Thus, the Sind Premier Alla Bux was dis- 


missed on a personal ground, viz., that of 
renunciation of honour, by reason of which 
he lost the confidence of the Governor. Simi- 
larly, Premier Fazlul Huq of Bengal was 
forced to resign on 29th March, 1943, cven 
though the Progressive Coalition Party had 
a maiority in the Legislature. Again, the 
Punjab Minister Shaukat Hyat Khan was dis- 
missed on 26th April, 1944, for bad conduct 

(13) Cf. Wade & Phillips, Constitutional 
Law, p. 62. 

(14) Keith, Constitutional Law, pp. 154, 
156; Wade & Phillips, p. 62; Jennings, 
Constitution of Ceylon, p. 84. 

(14-a) This exception is embodied _ in 

C—34 ae 


R. 128 of the Rules of Procedure and Con- 
duct of Business in our Parliament [Gaz. of 
India, Extraordinary, d.  14-2-50], which 
says— 

“¢ 1) A member who has resigned the office 
of Minister may with consent of the Speaker. 
make a personal statement in explanation of 
his resignation. (2) Such statement. shall 
be made after questions and before the list 
of business for the day is entered upon, (3) 
Thero shall be no debate on such statement. 
but after it has been made, a minister may 
make a statement pertinent thereto.” 

_ (15) Chalmers & Hood Phillips, Consti- 
tutional Law, pp. 40, 197, 


(16) Keith, Constitutional Law, . p...165, 
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brethren in a matter of governmental action he should resign ;. he cannot avoid 
his constitutional responsibility for every governmental action or measure taken 
while he is a Minister. 


Fourth French Republic—Art. 48 of the French Constitution of 1946 
provides— 


“The Ministers shall be collectively responsible to the National Assembly for the 
general policy of the Cabinet and individually responsible for their personal actions. They 
shall not be responsible to the Council of the Republic.” 


Art. 50 provides— 
. “Passage of a motion of censure ty the National Assembly shall automatically result 
in the collective resignation of the Cabinet. The vote on such a motion cannot be takea 
until one full day after it has been made. It must be taken by a roll call. A motion of 
censure may be adopted only by an absolute majcrity of the Deputies in the Assembly.” 

The requirement of absolute majority is an innovation intended for avoiding 
frequent ministerial crises. The requirement of one day’s interval is intended 
to avoid a fall on ‘snap’ or surprise votes. There is another innovation under 
the French Constitution, viz., provision for Government itself seeking confidence 
by a direct motion. Art. 49 provides— 

oA question of confidence may not be put except after discussion by the Council 
of Ministers ; it can be put only by the President of the Council. The vote on 
such question may not be taken until one full day after it has been put before the 
Assembly. It shall be taken by a roll call. The Cabinet may not be refused a vote of 
confidence except by an absolute majority of the Deputies in the Assembly. Refusal to 
zive such a vete shall automatically result in the collective resignation of the Cabinet.” 

Eire.—Art. 28 (4) of the Constitution of Fire, 1937, says— 

“(4) 1. The Government shall be responsible to Dail Eirednn, 2. The Government 
shall meet and act as a collective authority, and shall be collectively responsible for the Depart- 
ment of State administered by the members of the Government.” 

Art. 28 (10), again, provides— 

“(10) The Taoiseach shall resign from office upon his ceasing to retain the support 
of a majority in Dail Eireann unless on his advice the President dissolves Dail Eireann 
and on the reassembly of Dail Eireann after the dissolution the Taoiseach secures the 
support of a majority in Dail Eireann. 

(11) 1° If the Taoiseach at any time resigns from office 
Government shall be deemed also to have resigned from office, 
other members of the Government shall continue to carry on 
successors shall have been appointed.” c 

Japan.—The relevant Articles of the Japanese Constitution of 1946 pro- 
vide— : 
‘Article LXVI.—The Cabinet, in the exercise of executive power, shall be collectiv 
responsible to the D’et. : 

Article LXIX.—If the Heuse of Representatives pass 
or rejects a confidence resolution, the oe shall resign en 
Representatives is dissolved within ten (10) days. 5 f athe 

Article LXX.—When there is a vacancy in the post ot ee vee. ure 
convocation of the Diet after a general election, the Cabinet shall resign’ ee cabin stall 

Article LXXI.—In the cases mentioned in the two preceding artic . ted.” 
continue its functions until the time when a new Prime Minister is appo : 


Cevylon.—Sec. 46 (1) of the Ceylon (Constitution) Order in Council. 1946, 


the other members of the 
but the Taoiseach and the 
their duties until their 


ely 


es a no-confidence resolution, 
masse, unless the House of 


says— ively nsible 
. “There shall be a Cabinet of Ministers .. who shall be collectively respo 
to Parliament.” £ the Burmese Constitution, 1948, are— 


Burma.—The relevant provisions 0 
“115, The Government shall be collectively 
i in's hall resign from © i h Z dissolves 
su tok Sea Be Comber of Deputies unless on his sri ee Ae a athe 
the Parliament under Sec. 57 and on the re-assembly of the ees t Deputies. 
the Prime Minister secures the support of a majority in the Cha : 


(17) Riddell, Canadian Constitution in Form and in Fact 1923, p: 2. 


sible to the Chamber of Deputies. 


respon P 
lee upon_ his ceasing to retain the 
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, er ! ‘ acs 

. (1) If the Prime Minister at any time resigns from office, the other meml 
of eee shall be deemed also to have resigned frcm office, but the Prime Minister 
and the other members of the Government shall continue to carry on their duties until their 
successors shall have been appointed. (2) The members of the Government in office at the 
date of dissolution of the Parliament shall continue to hold office until their successors 


shall have been appointed.” 
INDIA 


Ci. (3): COLLECTIVE RESPONSIBILITY OF CouNCIL OF Mrnisters.—This 
clause provides for the collective responsibility of the Council of Ministers to 
Parliament. There is no provision for individual responsibility to Parliament 
‘wnder our Constitution.® In England, each minister is responsible to Parliament 
for the acts and efficiency of his own departinent, and Parliament may sometimes 
insist on the resignation of an individual minister, rather than the resignation 
of the entire Cabinet.?* But, normally, a vote of censure on any one Department 
id regarded as a vote of censure on the entire Cabinet,?® unless, of course, it is a 
question of personal unpopularity, misconduct or incompetence of that particular 
minister.?° : 


In the latter case, the President’s power of dismissal may be resorted to, 
under our Constitution. 

WHEN A MINISTRY 1S NOT BOUND TO RESIGN ON ADVERSE VOTE.—Sometimes, 
Government, while introducing a Bill, gives freedom to its own members to vote 
for or against the measure, because the measure is not one of policy to which 
the Government is pledged at the election. The defeat of such a measure does 
not lead to a resignation of the Ministry. The modern practice in England is 
towards a relaxation of the rigour of the old rule and the present rule mav be 
stated to be that unless it is a questicr of policy, it is left to the Ministry itself 
whether they would consider themselves morally bound to resign upon their defeat 
on a motion.#* 

‘When it (the Cabinet) is said to be responsible to Parliament, what is meant is the 
convention that when their policy—which, as we have seen, must he joint and unanimous—is 
condemned by the House of Commons, they must resign. Such condemnation mav be 
expressed in two ways: either a measure of substantial importance, introduced or adopted by 


the Government, may be rejected, or a vote of censure may be carried against the Government. 
Resignation in the latter case is novv invariable. 

__,When a Government Bill is defeated, the modern tendency is to consider, before 
resigning, first whether the Bill is important or trivial, and secondly, whether the defeat 
Tegisters a considered judgment of the Commons or is a mere accident. Where the measure 
is insignificant or, though important, is defeated on a ‘snap’ division, modern practice has 


to some extent relaxed the rigour of the old rule which required resignation to. follow upon 
the defeat of any Government measure whatever”. 22 


(18) Thus, R. 127 of the Rules of Pro- 
cedure and Conduct of Business in Parlia- 
ment, 1950, refers to motion of no-confidence 
in the ‘Council of Ministers’ and not indivi- 
dual ministers. It says— 

\*(1) A motion expressing want of confi- 
dence in the Council of Ministers may be 
made subject to the following restrictions, 
namely :— 

(a) leave to make the motion must be 
asked for after questions and before the list 
of business for the day is entered upon: 

) the member asking for leave must, 
hefore the commencement of the sitting of 
pt Sy, Nave with the aoe @ written 

ice of the motio: i 
pny m which he proposes to 
~ (2) If the Speaker is of opinion that 

Motion is in order, he shall read the 
motion to the House and shal] request those 


members who are in favour of leave being 
granted to rise in their places, and if not less 
than thirty members rise accordingly, the 
Speaker shall intimate that leave is granted 
and that the motion, will be taken on such 
day, not being more than ten days from the 
day on which leave is asked as he may ap- 
point. If less than thirty members rise, the 
Speaker shall inform the member that he 
has not the leave of the House.” 
. (19) See instances of such individual re- 
signation at the instance of Parliament, at 
en 5 Raith aon Law, 1939. 
owell, vernment 0: 
Vol. I, op. 31, 73. naa: 
ie Cf. Keith, Constitutional Law, p. 
(22) Chalmers & Hood 


tutional Law, p. 198 Phillips, oat 


, 
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es ae Seng pias oud however, be brought about by defeating an im 
} , vo . . . a 
tion of censure or want of conhicne SG pea ene eter 


‘ 
Snap Vote’—-A sx rete i 
_ (Sa uA snap vete is a vote against s 
ee : ag some Government mea 
een ees ee adosaaciai only because of some misandeesilatine oF 
I vernment supporters. By such “ re 
. f Gov 2 a vote “the Govern- 
a = Paid zapping . and the confidence of the House against the Ministry 
SI o be in question by such a v ini . 
resign on such an adverse vote.” : yey eee ee 


ie oF eine if the opposition realises its strength upon a ‘snap’ vote, it’ will 
aatidis _ to pee a direct motion of censure so as to cause a fall of ‘the 
te y. n the other hand, if the Government is sure of its’ success, it may 
itself bring a resolution of confidence.** mS a , 


Analogous Provision.—Correspondi ne : sh egay 
of State Ministers is made in Art. 164 (2) for collective responsibility 


Cr. (5) 
OTHER CONSTITUTIONS 


England.—It has been ‘settled by usage that every member of the Cabinet 
must be a member of either House of Parliament. There is, however, no rule 
of law”® that a Minister at the very time of his appointment; be a member of 
Parliament, nor is there any definite time limit within which he is to become’ a 
member. So, sometimes a person is included in the Cabinet in the expectation 
that he will win a seat at the impending dissolution? or bye-election. A bye- 
election is sometimes created by inducing some member of the House of Com- 
mons to vacate his seat in order to make way for the newly appointed Ministér.? 
ees may otherwise be created a peer and given a seat in the’ House of 

-ords. 


Australia.—The third paragraph of Sec. 64+ of the Australian Constitution 
Act says— . 

ha \ 5 NO Minister of State shall hold office for a longer period than three 
months unless he is or becomes a senator or a member of the Heuse of Representatives.” 

South Africa.—Sec. 14 (1) of the South Africa Constitution Act makes a 
provision exactly similar to that in Sec. 64 of the Australian Constitution Act. 


Canada.—There is no statutory prohibition against a non-member becoming 
a Minister. But by convention, he must, within a reasonable time, become a 
member of either House of Parliament, or resign.* 
ee ee 





(23) A recent (29th March, 1950) exam- them had been in the 
ple of the Government refusing to resign on 
an adverse vote is the refusal of Mr. Attlee 
to resign on the defeat of the Government on 
a motion to adjourn the House at the end of 
the debate on fuel and power (by 26 votes) - 
Commenting that it was not a ‘major occa- 
sion’ and that the Government wauld not re- 
gard it as a vote of censure, Mr. Attlee 
said—“Having regard to the present compo- 
sition of the House, there would always be 
the possibility that the Government — would 
be defeated in a particular debate. The Go- 
vernment would have to be on the watch all 
the time because the Opposition could al- 
ways direct an attack. Everything had been 
admirably arranged by the Opposition, and 
their “troops” had been more or less in am- 


bush. Not many of ¢ 
House earlv in the evening, but just before 
they decided to press for a vote large num- 
bers turned up. Government members should 
have been present in full strength tat 
they were not. The Opposition had scored 
a success’.—[Vide Statesman, Calcutta, 


30—3—50] . 
(24) Munro, Governments of Europe, ?P- 


106. 
(25) See an exception in Chalmers & Hood 
and, Vol. 


Phillips, p. 206. 
( 1) Lowell, Government of Engl 
i 1947, 


,p. Ol. 
(2) Munro, 


my "Riddell, The Canadian Constitution in 
Form and in Fact, 1923, pp: 2%, 27, 


Governments of Europe, 
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Eire.—There is no scope for any provision corresponding to the present clause 
of our Constitution, in the Constitution of Eire, for Art. 28 (7) of that Consti- 
tution lays down that'all ministers must be members of either Chamber of 
Legislature. 

‘Ceylon.—Sec. 49 (2) of the Order in Council provides— 


' “A Minister . . . who for any period of four consecutive months is not a member 
of either Chamber shall, at the expiraticn of that period, cease to be a Minister 
as the case may be.” 

Burma.—Sec. 116 of the Burmese Constitution, 1948, is similar to the pre- 
sent clause of our Constitution. 


‘Government of India Act, 1935——Sec. 10 (2) of the Act of 1935 was 
exactly similar to Art. 75 (5) of our Constitution. 


INDIa. 


Object of Cl. (5): Membership of Parliament.—This clause (taken from 
Sec. 10 (2) of the Government of India Act, 1935), provides that there is no 
bar to a person who is not a member of Parliament to become a Minister. But 
if he does not get a seat within 6 months from the date of his appointment as 
Minister, he shall cease to be a Minister. It enables an efficient man from out- 
side the Parliament to enter ‘ito the Cabinet, and 6 months’ time is given to 
enable him to get himself elected by the people from any constituency. Or, if 
he is an eminent man of art or science who is useful to the Government but is un- 
willing to take the trouble of facing an election, Government may nominate him 
to be a member of the Council of States,{Art. 80 (1) (a)], in any vacancy that 
may take place within the period of 6 months. 


This provision also enables a Ministry to hold their office after the Legis- 
lature is dissolved until the next election is held and the successor Ministry 
comes to ‘office. -' 


Analogous Provision.—Similar Frovisions is made in Art. 164 (4), as re- 
gards Ministers in the States. 
. ‘ : CL. (6) 
'' Salaries of Ministers—Under the Government of India Act, 1935, 
the Legislature might determine the salaries of ministers from time to time, but 


the salary of a minister could not'be varied during his term of office [Sec. 10 (3), 
proviso]. There is no bar to such variation under the Constitution. 


Again, under the Act of 1935, the salaries of Ministers were non-votable, 
being charged on the revenue of India [Sec. 78 (3) (c)]. But under this 
Constitution, the salaries of. ministers are open to the vote of Parliament, not 
being included in the list in Art. 92 (3). 


In fact, ministerial responsibility to Parliament could not have been effective, 


had they been made immune from Parliamentary cuts and reductions,—which is 


a useful means of expressing disapproval of any action or administration of the 
department in charge of a particular minister.‘ 


* Analogous Provision.—Art. 164 (5) makes similar provision as 
Ministers in the States. 
.. The Attorney-General for India 
i uw 7G. (1) The President shall appoint a 
Attorney-General for person who is qualified to be appointed a 
Indian Judge of the Supreme Court to be Attorney- 
_ General for India. 


“+ |. @); Lowell, Government of England, Vol. I, p. 347. 


regards 


sgt 


ton 
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(2) It shall be the duty of the Attorney-General to give advice 
to the Government of India upon such legal matters, and to perform 
such other duties of a legal character, as may from time to time be 
referred or assigned to him by the President, and to discharge the 
functions conferred on him by or under this Constitution or any other 
law for the time being in force. 


(3) In the performance of his duties the Attorney-General 
shall have right of audience in all courts in the territory of India. 


(4) The Attorney-General shall hold office during the pleasure 
of the President, and shall receive such remuneration as the President 
may determine. 

OTHER ConsTITUTIONS 


England—The Attorney-General is the chief Law-officer of the Crown. 
The appointment is political and is generally conferred on a successful barrister 
being a supporter of the party in power. Consequently, the office changes with 
every change in the Government even though he is not always a member of the 
Cabinet. He receives a high salary, but is not allowed private practice. He 
represents the Crown in the Courts in all matters in which the rights of a public 
character come into question, and is, therefore, the representative and legal adviser 
of all public departments which have capacity to sue and be sued, as well as 
departments which have no such capacity. He is a necessary party to the assertion 
of public rights even where the moving party is a private individual. The Attorney- 
General, as representing the Crown, can be sued in equity for a declaration of right. ® 


The Attorney-General is the head of the English Bar and as such has precedence 
over all King’s counsel. But in the Courts, he is not entitled to any more authority 
than any other member of the Bar.* Almost invariably, he is a member of the 
House of Commons and has charge in the House of Commons legal measures. 
and deals with legal questions on behalf of the Government. The Courts have 
no power to compel the Attorney-General to be examined as a witness.” 


In relation to legal proceedings, the functions of the Attorney-General may be 
summarised as follows : : , 
(i) He represents the Crown in legal proceedings. Admissions made by the 
Attorney-General bind the Crown as to matters of fact, but not on matters of law. 


(ii) He prosecutes for the Crown in criminal and revenue cases. 


(iii) The Attorney-General may stay a criminal prosecution, at his dis- 
cretion, by nolle prosequi. It can be entered even after verdict. °- 


i ints; and any 
iv) He advises the Government Departments on legal points ; and 
Goa Department may call upon the Attorney-General : Leos i Me 
legal questions and to represent it in any litigation in which they 
involved. ; ; 
(v) His fiat is necessary for commencement of certain ee Ae 
where the public are concerned, e. g., proceeding under the Cee pe ae 
Incitement to Disaffection Act, Public Order Act, Official Secrets ) iy 
ceedings for revocation of a patent. : : 
“(i He may also intervene in legal proceedings pean te ean is 
public are interested, ¢.g., in proceedings relating to the a 
even though the mover is a private individual. 


(5) Halsbury, Hailsham Ed., Vol. VI, pp. 


9) R. v. Latham, (1861) a Jor. (N.S.) 674- 
(6) 4. G. v. Crossman, (1866) L.R. Ex. 385. . ' 


) A. G. v. Brown, (1818) 1 Swan 265. 
i London C, v. A. Gy (390% 
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(vii) He can apply for an injunction against misuse of trade union funds, 
under the Trade Disputes and Trade Unions Act, 1927. 


U.S.A.—The Attorney-General is the chief legal officer of the Federal govern- 
ment and performs functions similar to those of the Attorney-General of England, 
such as prosecution, supervision of enforcement of federal laws, furnishing of legal 
advice to Government! agencies, departments and the President. He represents 
the United States in matters involving legal questions, and appears in the 
Supreme Court in cases of importance. }* 


Burma.—Secs. 126-7 of the Burmese Constitution, 1948, provide— 


“126. (1) The President shall appoint a person, being an advocate of the High Court, 
to be Attorney-General on the nomination of the Prime Minister. 


(2) It shall be the duty of the Attorney-General to give advice to the Government upon legal 


matters and to perform, such other duties of a legal character, as may, from time to time, be assigned 
to him by the President. 


127, (1) The Attorney-General may, at any time, resign from office by placing his resignation 
in the hands of the Prime Minister for submission to the President. 


(2) The Prime Minister may, for reasons which to him seem sufficient, request the resignation 
of the Attorney-General. 


(3) In the event of failure to comply with the request, the appointment of the Attorney-General 
shail be terminated by the President if the Prime Minister so advises, 


(4) The Attorney-General shall resign from office upon the resignation of the Prime Minister 


but may Contunus to carry on his duties until the successor to the Prime Minister shall have been 
appointed. 


_ (5) Subject to the foregoing provisions of this Constitution, the office of the Attorney-General 
ncluding the remuneration to be paid to the holder of the office, shall be regulated by law. ”” 


Government of India Act, 1935.—Sec. 16 of the Act was as follows :— 


“(1) The Governor-General shall ap) 


; joint a person being a ‘on qualified appoin- 
ted a judge of the Federal Court, to be Ad P g @ pemon qualified to be appoin 


vocate-General for the Federation, 

(2) It shall be the duty of the. Advocate-General to give advise to the 
such legal matters, and to perform such other duties ofa legal character, as m: 
to him by the Governor-General, and in the performance of his duties he 3 
in all courts in British India and in a case in which federal interests are ci 
any Federated State. 


Federal Government upon 
ay be referred or assigned 
hall have right of audience 
oncerned, in all courts in 


(3) The Advocate-General shall hold office during the plea: f -Gen 
and shall receive such remuneration as the Governor-General ay aeiecninee ee aa 

(4) In exercising his powers with respect to the ai 
General and with respect to the determination of his rem 


ppointment and dismissal of the Advocate- 
cise his individual judgment.” 


uneration, the Governor-General shall exer= 


Inpra 


Source of Art. 76.—This article corresponds to sec. 16 of the Government of 


India Act, 1935 changing the name ‘Advocate-General’ to ‘ Attor: , 

bye » 7 - ney-General, 
and omitting sub-Sec. (4) which made the appointment and dismissal of the. Advocsis: 
General a matter of ‘ individual judgment’ of the Governor-General. 


Cl. (2) : Duties of the Attorney-General.—Th Presi 
Gaucaimade the following rules ae esten cna ae 
neral; 18 


¢ under the present 
to the remuneration and duties of the Attorney- 


me / He ates American System of Govern- tics in the ULS.A,, p. 430. 
. 783. 7 Not. No. F. C, di 
(12) Beard, American Government and Poli- 3 Na G S3isee ote aoe: 
Ucs, 1939, p. 194; Zink, Government and Poli. January, 19507. 797 SC ee ae a 


272 Tue Constitution or INpIA [Art. 76 


“ 


‘1. In these rules, ‘Attorney-General’? means the person appointed under clause (1) 
of article 76 of the Constitution to be the Attorney-General of India, and includes any person 
appointed to act as the Attorney-General of India during the absence on leave or deputation; 
of the permanent incumbeni of the office. : 


_ 2. (1) The Attorney-General shall, except during any period of absence on leave or deputa- 
tion, be paid a retainer of rupees four thousand per month and an office allowance of rupees 
thirty-five per month. 


(2) The services of a personal assistant and of a jemadar, office accommodation and 
telephones at his office and residence shall be provided free of costs by Government. 
3. The Attorney-General will normally reside at New Delhi. 
4. It shall be the duty of the Attorney-General— 


(a) to advise the Government of India on such legal matters as are referred to him by 
the Government of India and to perform such other duties of a legal character as are assigned 
to him fromi time to time by the Government of India ; 


(b) to appear on behalf of the Government of India in all cases (including suits, appeals 
and other proceedings) in the Supreme Court in which the Government of India is concerned ; 

(c) to represent the Government of India in any reference made by the President to the 
Supreme Court under article 143 of the Constitution ; and 

(d) to discharge the functions conferred on the Attorney-General by or under the Constitu- 
tion or under any other law for the time being in force. 

5. For the performance of the duties mentioned in paragraph 4, the Attorney-General 

shall not be paid any fees other than the retainer payable under paragraph 2 : 


Provided that, if any costs are awarded or allowed to the Government of India in any such 
case, as is referred to in paragraph 4, such part of the costs as i? recovered in respect of fees payable 
to the Attorney-General, shall be paid to the Attorney-General. 


6. The Government of India may require the Attorney-General to appear in any High 
Court in any case in which the Government of India is concerned ; and a daily fee of sixty 
mohurs shall be payable to the Attorney-General for the days of his absence from headquarters 
in connection with such appearance, including the days of departure from, and arrival back 


at, headquarters. 

7. Where the Attorney-General is required, otherwise than under paragraph 6, to leave Heads 
quarters in the performance of his official duties, travelling and other allowances on the scale admissible 
to a Judge of the Supreme Court on tour shall be paid to the Attorney-General for journeys nec y 
performed in the course of those duties, 

8. The Attorney-General shall not— 

(a) advise or hold briefs against the Government of India ; 

(b) advise or hold briefs in cases in which he is likely to be called upon to advise, or appear 
for, the Government of India ; 

(c) defend accused persons in criminal prosecutions without the 
ment of India ; or 

(d) accept appointment as a Director in any company witho 
ment of India.” 


permission of the Govern- 


st the permission of the Govern- 


i ' ice i hibited as in 

It appears from rule 8, above, that private 'practice is not pro - 
England. but our Attorney-General is only prohibited to do any of te tae ‘ei 
ted in rule 8, which are adverse to the interests of the hla ro ea haves aie 
Attorney-General and after him the Advocate-General of - oe aaah re iatelt 
cedence over all other Advocates. The pa nent ao iane: aay ako apply 


nodes oF any eee ie BT of the Supreme Court Rules, 19509 


to be heard in any procee 
says— 
i -General 
di to be given to the Attorncy 
» et the Attorney-General for India or the Advocate” 
ceedings as he may 


“1, The Court may direct notice of an’ 
d take such part in the proc 


for India or to the Advocate-General of any State, 
General to whom such notice is given may appear an 
be advised. 


. IV, r. 15, Supreme Court Rules, 195° 


(14) Wade and Phillips, Constitutional Law, (15) O. 
P. 150. 
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i y - State may apply to be 
2, The Attorney-General for India or the Advocate-General of any Stz y apy 
heard in any proceedings before the Court, and the Court may, if in its opinion the justice of ne 
case so requires,permit the Attorney-General for India or the Advocate-Gencral so applying to app 
and be heard, subject to such terms as to costs or otherwise as the Court may think fit. 


: Tenure of the Altorney-General—The Attorney-General of India shall 
hold cic? Mae he oeear of the President. Of course, the President shall 
act with the advice of his Cabinet. Nevertheless, this provision differs from the 
English practice, under which the office of the Attorney-General is regarded as a 
fully political one, and the office changes with each change in the Government. 
It may not necessarily be so under our Constitution. : 

Analogous Provisions —Cl. (1) of the present Article is to be read with Art. 124 (3), 
post, which lays down the qualifications for being appointed a Judge of the Supreme 
Court, 

Art. 165 makes parallel provisions in respect of the office of the Advocate- 
General for the State. But there is no provision in Art. 165, corresponding to 
cl. (3) of Art. 76. 

See also Art. 88 which provides that the Attorney-General shall have a right of 
speaking in either House of Parliament, even though he is neither a member of the 
Cabinet nor of Parliament. 


Conduct of Government Business 


: WZ. (1) All executive action of the 
ee oe aes oe abs Government of India shall be expressed to be 
taken in the name of the President. 

(2) Orders and other instruments made and executed in the 
name of the President shall be authenticated in such manner as 
may be specified in rules to be made by the President, and the validity 
of an order or instrument which is so authenticated shall not be called 
in question on the ground that it is not an order or instrument made 
or executed by the President. 

(3) The President shall make rules for the more convenient 
transaction of the business of the Government of India, and for the ~ 
allocation among Ministers of the said business. 


OTHER ConstiTuTIONS 

Government of India Act, 1935.—Cls. (1) to (3) of Sec. 17 of that Act were in the 
same language as Cls. (1)-(3) of Art. 77 of our Constitution, substituting Governor- 
General for President, and taking out the discretionary sphere of the Governor- 
General from the purview of Cl. (3). 

Burma.—Sec. 121 of the Burmese Constitution is the same as above. 

INDIA 

Scope of Art. 77: Formal expression of Executive Action—As the farmal head of the 
Executive, the President shall have no executive function to be discharged personally, 
aay executive action of the Government of India must be expressed to be taken 
in name. 


Analogous Provision.—Similar provision is made in Art. 299, post, as regards 


, contracts made by the Government of India. 


CL. (2) 

Authentication of President’s Orders, ete —Authentication is amere formal 
of Feclennen to the public of the orders and other fiisiritnaenty aed 
and executed in the name of the President, that is to say, all executive action of the 
Government of India (Cl. (1)]. The authentication invests these orders and 
instruments with authenticity, so that the public may know that these are th; 
executive action of the Government of India, . 
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_ _ Effect of Authentication —The only mode of ascertaining whether an order or 
instrument is an order or instrument made by the Government of India is to see 
whether it is expressed in the name of the President and also authenticated in such 
manner as may be prescribed by rules to be made by the President. But once 
these two conditions are satisfied, it will not be open to anybody to challenge any 
order or action as not having been duly made. This, of course, refers to the form 
of the order, and has no reference to the validity of the order on point of its subject- 
matter as limited by Article 73 which defines the extent of the executive power 
of the Union. See, further, under Art. 166, post. i 


CL. (3) 
OrtuHER ConsTITUTIONS 
England.—Not only the selection of colleagues, but also the distribution of 
portfolios amongst them, is a business of the Prime Minister ; the King has, under 
modern conditions, no voice in these matteérs.1? 
Burma.—Art. 121 (3) of the Burmese Constitution is similar to the present 
Clause of our Constitution. 
INDIA 
Cx. (3) : Allocation of business among Ministers—This provision, together with 
Art. 78 (c), brings the President into close touch with the affairs of the Council of 
Ministers, even though our President has no right to preside over Cabinet meetings, 
as under the French Constitution,!® or under sec. 9 (2) of the Government of 
India Act, 1935. 
Analogous Provision.—Art. 166 makes the corresponding provisions in relation 
to the State Executive. See further, under that article. 
Duties of Prime Minister as 78. It shall be the duty of the Prime 


respects the furnishing of in- es 
formation to the President,etc. Minister— 


(2) to communicate to the President all decisions of the Council 
of Ministers relating to the administration of the affairs of the Union 
and proposals for legislation ; ae 

(6) to furnish such information relating to the administration 
of the affairs of the Union and proposals for legislation as the President 


may call for ; and ; ; 

(c) if the President so requires, to submit for the consideration 
of the Council of Ministers any matter on which a decision has been 
taken by a Minister but which has not been considered by the Council. 


OTHER CONSTITUTIONS 


itutional righ 
Eneland-—Though the Crown no longer possesses any constitutl 
to sake oat in the Cabinet delibershons. or a a its meetings, ot 
Crown is bound to act on the advice of the inet,— oe 
i bound to keep the Crown inlormet 
theory a body of advisers of the Crown, 1s cec te 
f i i ] march of political events, and in p 
“* of any departures in policy, of the general mi Sel i ane 
i tions of the Cabinet, which may not r 
oe a Von War I, the British Cabinet has a Serene to — " be 
deliberations. It is the duty o: er, as the presiding 


fthe Prime Minister, 2 i Rees 
i i i ll resolutions of the Cabinet, toge' ; 
Cabinet, to communicate to the Sovereign a! NO ets Gute nee 


with the fullest information on all important points, 
come to a proper decision. ** 


19 


; . 78, below. 
(16) Cf, King-Emperor v. Shibnath, (1945) “3 ro “e ee on soa which has . 
M.L.J. 3355 (1945) FLL. J. 222: 50 G.W.N. tol die and cong becom! 
25 (30) er Governments of Europe, 1947, ong es _ ip Hod Phi , ; 
cei ituti W, P- 157+ 

PPC) Art. 32 of the Fourth French Republic, (21) Keith, Constitution: w, Pp. 15) 
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Fourth French Republic.—Art. 32 of the French Constitution of 1946 provides— 

“ The President of the Republic shall preside over the Council of Ministers . . . * 

Burma.—Sec. 124 of the Burmese Constitution, 1948, says— ; 

“The Prime Minister shall keep the President generally informed on all matters of domestic 
and international policy.” 

INDIA 

Cis. (a)-(6): President's right of information.—These two clauses embody the rules 
of the English system governing the relation between the Crown and the Cabinet. 
It shall be the duty of the Prime Minister, as the head of the Cabinet, to communt- 
cate to the President, not only all decisions of the Cabinet but also any other infor- 
mation that the President may himself call for, relating to administration as well as 
legislation. Like the English king, the Indian President shall have no right to sit 
in Cabinet meetings, but he shall have a right to be informed of everything relating 

_ to public affairs, so that he may exert his influence, as the impartial head of the 
Executive, upon the Council of Ministers. 

Cu. (c) : President’s control over individual Ministers.—This appears to be a safe- 
guard intended to ensure the collective responsibility and solidarity of the Council 
of Ministers. Under the complicated conditions of modern government, it is not 
possible for every matter relating to the different departments to be discussed and 
determined in Cabinet meetings. 


In England, each individual Minister normally carries on the business of some 
Department or branch of the administration and makes decisions relating thereto ; 
but on matters of policy,?® he has to refer to the Cabinet through the Prime Minister, 
who exercises a general supervision over the work of all Departments. As Glad- 
stone explained— 

“ The nicest of all adjustments involved in the working of the British Government is that which 
determines without formally defining the internal relations of the Cabinet. On the one hand, while 
each Minister is an adviser of the Crown the Cabinet is a unity, and none of its members can advise 
as an individual without or in opposition, actual or presumed, to his colleagues. On the other hand, 
the business of the State is a hundred-fold too great in volume to allow of the actual passing of the 
whole under the view of the collected Ministry. It is, therefore, a prime office of discretion for sach 
Minister to settle what are the departmental acts in which he can presume the concurrence of his 
colleagues, and in what more delicate or weighty or peculiar cases he must positively ascertain it.” ® 


_ The individual Minister is obliged to refer matters of moment to Cabinet 
decision by reason of (a) the rule that important communications to the Crown 
can be made only through the Prime Minister ; (6) the supervision of the Prime 


Minister, to secure the working of a unified policy through the different D 
On this latter point, Gladstone said— fee : - Rp ieepe rear ae 


“In a p2rfectly organised administration, such for example that of Si i 
nothing of great importance is matured, or would even b ane Gabe 


¢ i = € projected, in any Department without 
aes 7 il 1 
Se ee 3, and any weighty business would commonly go to him before being sub- 


Th whole thing, however, rests on convention and usage. 


Our Constitution seeks to ensure collective deliberation by a iti 
° : : m 
device. It empowers the President to intervene if he finds that an individual Minister 
has taken a decision regarding his Department which is of such importance that 
it should have been placed before the collective decision of the Council of Ministers 
So, even though an individual Minister shall have the liberty of placing his own 
decision regarding his Department to the President, the latter shall have the 
mows mene ee ae Soe of the Council, so that no important 
ecutive action may be taken by the President on th i i ini 

As Dr.: Ambedkar explained in the C, Ase nea ma ieee 
follow the practice that existed on the y he Coautinn: 
tion. Weekly summaries Prepared by each Ministry containj 

taken by it used to be sent to the Cabinet as wall 4 to ene 
If, the Governor-General, on seeing the weekly summaries, found that the Ministry 
Fh a) ell, ae of ae Vol, I, - &3) Quoted in Jennings ,Cabinet Govern. 
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had taken a decision on a parti j i 
L particular subject which he thought was not good, th 
Governor-General might place that matter for a re-consideration by the Gabinet : 


Analogous Provision—The provisions of Art. 16 i 
Lf . ovi . 167 as regards the Council of 
Ministers of a State are exactly similar to those of the resent article. 


CHAPTER IJ].—PARLIAMENT. 


General 


TZ. There shall be a Parliament for the Union which shall 
et ae consist of the President and two Houses to be 
meanstitution of Parliay known respectively as the Council of States 

and the House of the People. 


OTHER ConstITUTIONS 
_ U.S, A.—Under the Presidential system of the United States, the President 
is not a member of the Legislature, even though he possesses some legislative powesr 
such as that of veto, sending messages. Art. I, Sec. 1 says— 

“All legislative powers herein granted shall be vested in a Congress of the United States, which 
shall consist of a Senate and House of Representatives,” 

England—The Crown is a ‘constituent part’ of Parliament which goes by 
the name ‘ King-in-Parliament ’. 

At the present day, the King has the following prerogatives in reference to 
Parliament : 

(i) Summoning, proroguing and dissolving Parliament ; appointing time 
and place of its meeting, directing commencement of its proceedings. 

(ii) Speech from the Throne, i.e., the speech at the opening of each session. 

(iii) Assent to legislation. 

Subject to the Parliament Acts of 1g11 and 1949, an ‘ Act’ of Parliament 
can be made only with the concurrence of the three sections of Parliament, 72.5 
the King and the two Houses.** 

Australia.—Sec. 1 of the Australian Constitution Act says— 


“The legislative power of the Commonwealth shall be vested in a Federal Parliament, which shall 
consist of the Queen, a Senate and a House of Representatives, and which is hereinafter called ‘ the 
Parliament,’ or ‘the Parliament of the Commonwealth’.” 


Canada.—Sec. 17 of the Br. North America Act, is— 

“There shall be one Parliament for Canada, consisting of the Queen an Upper House styled 
“the Senate’ and the House of Commons.” 

South Africa.—Sec. 19 of the Union of South Africa Act provides— 


“ The legislative power of the Union shall _be vested in the Parliament of the Union, herein 
called ‘Parliament,’ which shall consist, of the King?$, a Senate and a House of Assembly. 


Eire-—Art. 15 (1) of the Constitution of Eire, 1937, provides— 

“ (1) 1° The National Parliament shall be called and known, and is in this constitution generally 
referred to, as ‘the Oireachtas.’ 2° The Oireachtas shall consist of the President and two Houses» 
viz., a House of Representatives to be called “ Dail Eireann ” and a Senate to be called ‘ Seana 
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Eireann’, 


Fourth French Republic.—Att. 5 of the Constitution of 1946 provides— a 
“ The Parliament shall be composed of the National Assembly and the Council of the Republic. 
Though France adopts the Parliamentary system, it does not make the ree 

a component part of the Legislature and the President has no power to vel 

to suspend the promulgation of laws passed by the Parliament. 

isions of the Japanese Constitution of 1946 are— 


‘apan.—The relevant provis : 
a XLI—The Dict shall be the highest organ of state power, and shall be the sole law-making 


authority of the State. 
Article XLU.—The Dict shall cons! 
and the House of Councillors.” 


ist. of two houses, namely, the House of Representativ® 


ing are 
(24) May, Parliamentary Practice, p. 2; and Seals Act, 1934» planet of kd - 
Keith, Constitutional Law, p. 42. now exercised by the Ato of 

(25) Under the Royal xecutive Functions advice of the Executive 
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Burma—Sec. 65 of the Constitution of Burma says— 


“ The legislative power of the Union shall be vested in the Parliament which shall consist of the 
President, a Chamber of Deputies and a Chamber of Nationalities anc which is in this Constitution 
called ‘ the Parliament’ or ‘ the Union Parliament’.” 


Geylon.—Sec. 7 of the Ceylon (Constitution) Order in Council, 1946, provides— 


“There shall be a Parliament of the Island which shall consist of His Majesty, and two Chambers 
to be known respectively as the Senate and the House of Representatives.” 


INDIA 

Scope of Art. 79: Constitution of Parliament.—Departing from the American 
precedent and following the English, the Indian Constitution makes the President 
a member of the Legislature!. The Parliament of the Union, thus, is a composite 
body consisting of the President and the two Houses.!-2 Consequently, a ‘ law of 
Parliament’ means a_ law passed by the two Houses, followed by the assent of 
the President!-b, subject of course to the provisions regarding Money Bills, 
in Art. 109. 

Resolutions of either House of Parliament are not equivalent to laws made 
by Parliament?, nor can they preclude the Court#from examining into the legality 
of acts done under the authority of such resolutions*. 

Analogous Provision.—Compare Constitution of State Legislature in Art. 168. 


Composition of the Council 8O. (1) The Council of States shall 
of States. consist of— 


(a) twelve members to be nominated by the President in 
accordance with the provisions of clause (3) ; and 

(5) not more than two hundred and thirty-eight representatives 
of the States. 

(2) The allocation of'seats in the Council of States to be filled 
by representatives of the States shall be in accordance with the 
provisions in that behalf contained in the Fourth: Schedule. 

’ (3) The members to be nominated by the President under 
sub-clause (a) of clause (1) shall consist of persons having special 
knowledge or practical experience in respect of such matters as the 
following, namely :— 

Literature, science, art and social service. 

) The representatives of each State specified in Part A or 
Part B of the First Schedule in the Council of States shall be elected 
by hen oe of ee Legislative Assembly of the State in 
accordance with the system of proportional repr i 
of the a8 transferable vote. ae ee 
; € representatives of the States specified in Part C of the 
First Schedule in the Council of States shall be chosen in such 
manner as Parliament may by law prescribe. 
Otner Constirutions 


U. S. A.—Originally, members of the Senate used to be elected, indirect! 
by the State Legislatures [Art. I, Sec. 3 (1)]. But the above provision hee bees 


bo vera by the 17th Amendment to the Constitution (1913) which provides 


(1) See List of the legislative powers of th ‘Dig 12) 3 Ur hal v. i, 
President under the Constitution of India, a rn ts cores EE, ES, 1905 
PP. 219, ante, {2) Stockdale v. Hansard, (1839) 9A. & E 
(1-4) See Art. 979, post, asto the Provisional (3) Jatindra v. Province of Baer? pinnae’ Bi 
Parliament which consists of one House only, ey sae (eas). rovince of Bihar, (1949) F\L,J, 
(t-b) Gf Ex parte Rashisigh, (1875) 2 Ch. ro 
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by Pisa ale United States shall be composed of two Senators from each State, elected 

Hence, members of the Senate are now chosen by direct election of the 
people, two Senators being elected from each State, equally. There are thus 96 
members in the American Senate (the States being 48 in number). The 
American Senate represents the federal principle of the Constitution, by 
Providing equality of representation of the States in this Chamber, irrespective 
of their size or population. But at the same time, members of the American 
Senate are delegates not of the State governments, but of the people, voting by 
States. This fact of direct election, together with its extraordinary powers, 
makes the American Senate the most effective second Chamber in the world:* 

It has got certain exceptional powers which are not possessed by many other 
second Chambers : 

_ (a) It has got equal powers with the other Chamber (the House of Represen- 
tatives) in ordinary legislation. 

i (6) In respect of money bills, its powers are also equal except as to initia- 
tion. But it is free to amend or geject any money bill. oo 
(c) Its consent is necessary for appointments made by the President. 

(d) It has the power to try impeachments. : 

(e) Its consent is necessary for the making of treaties by the Pre- 
sident. The reality of the power of the Senate in this respect is. illus- 
trated by the fact that so far the American Senate has refused its assent to 
over 60 treaties proposed by the President. A climax was reached when at the 
end of World War I, President Wilson signed the Peace Treaties and the Covenant 
of the League of Nations on behalf of the United States, but the Senate refused 
to ratify any of these treaties and covenants and thus nullified the mighty work 
of the President so far as the United States was concerned. It is this which leads 
Laski® to observe— ; ; 

“No legislative assembly of the world rivals the Senate of the United States in its influence in 
the International sphere.” . 

The other factors that contribute towards the strength and -prestige of the 
American Senate are (i) It is a small and compact body, compared with the British 
House of Lords. (ii) It affords a better opportunity, for hearing to individual 
members than the House of Representatives. (iii) Absence of responsibili 
of the Executive to the Lower House (such as exists under the Parliamentary system 
accounts, in part, for the failure of the House of Representatives to dominate the 
Senate. (iv) The personnel of the Senate is superior to that of the House, of Repre- 
sentatives. Thus, in the 80th Congress, while over 1/3 of the members of the How 
of Representatives had never before held any public office,—in the Senate t 
number of such members did not exceed 1/8. ; me 

England.—The English House of Lords is now the only second Chamber aaa 
the known Constitutions of the world which contains a major Be feener 
It consists of over 760 temporal and 26 spiritual Lords. _The majority of the 


. $ ita com i* 
category are hercditary peers®. Not only because — tae . Core 


tion, but also because of its inferior powers in comparison I { Gon 
mons, thit the English House of Lords has come to cere a a, ee 
the English polity; and Parliamentary sovereignty, ne is t nee or the lower 
ristic of the English political system, has come to mean t th Stas of the Cabinet 
House. This predominance is no doubt primarily due to t on eS ioe a 
system itself. For, the Cabinet represents the majority _ ca tive tame 
is respomsible only to that House. As Bagehot ported on aie ‘he Beitah 
tion of Parliament, i.e., the mere making of laws, is less ar peicetite the Ministry. 
system than the power of determining, maintaining anc Fé) 
i i i 172. 
(4) According to Sir Henry Maine, “ It is the ey Lash, Amit aay Piabook on 


one thoroughly successful institution which has ) »mpr Law: 
been established since the tide of modern demo- English Constitutional L: feed she 


cracy began to run.” 


eC 
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As regards legislative powers, the Parliament Act, 1911, practically deprived 
the House of Lords of any power over ‘ Money Bills’ (having no power to amend 
a Money Bill, and no power to prevent its being an Act of Parliament beyond 
a month from the date when it is sent from the House of Commons). As regards 
other Bills, the House of Lords had, under the Act of 1911, only a suspensory veto, 
ie, the power to effect a delay in the passing of such a Bill, not exceeding two 
years and one month from the first second reading of the Bill in the House of 
Commons. In other words, if a Bill was passed by the Commons and rejected 
by the Lords in three successive sessions, the Bill being presented: to the House of 
Lords at least one month before the end of each such session, and two years had 
elapsed from the date of the second reading of the Bill in the House of Commons 
during the first of those sessions and the date on which it passed the House of 
Commons in the third of such sessions, the Bill might be presented to the Crown 
and become an Act of Parliament with the Royal assent, over the head of the Lords, 


" Now, this period of suspensive veto has been further reduced by the Parliament 
Act of 1949,7 to two sessions and a period of one year and ‘one month.only dating from 
the second reading of the Bill in the Commons in the first session. So, though 
the House of Lords can discuss and amend Bills other than Money Bills, they shal] 
no longer be able to prevent the enactment of any such Bill for more than 2 years 
and one month since its second reading in the House of Commons in the first of 
two successive sessions. It is curious to note that the Parliament Act, 1949, itself, 
has thus been enacted over the head of the House of Lords and against its refusal 
to pass the Bill. The Royal assent was given to this Bill :-by a special Royal 
Commission. yok : : 


"* But though the period has been limited, and ultimately the will of the popular 

House must have its way, the House of Lords may still prove its utility as a_ revising, 
Chamber to point out the defects of hasty legislation. This is illustrated by the 
fact that the Attlee Government has accepted, in the House of Lords, not less than. 
230 amendments to the Bill nationalising transport, 360 amendments to the Bill 
controlling limited liability companies and similar amendments in regard to the 
Town and Country Planning Bill, and so on. Similarly, in 1947, the House of 
Lords rejected a Commons motion. to suspend the death penalty and forced the 
Government to issue a Royal Commission to investigate the means of limiting 
death penalty in Britain.® 2 


__ From the point of personnel, the House of Lords does not fail in comparison 
with the House of Commons®, and owing to the larger freedom of debate, the 
utility of the House of Lords as a criticising and revising body is still acknowledged 
notwithstanding the curtailment of its powers. In the words of Jennings?°— 

__ “Legislation is not the sole or even the more important function of the House of Lords. That 
House is rather an assembly for the debate of the less technical and, in the party’ sense, less ‘ political’ 
issues of Government. Because the fate of the Government does not depend on its votes and because 
of the pteponderance of one party, the House of Lords can debate in a less obviously partisan manner 
the principles of foreign and imperial policy; ... . . and betause the peers have no constituents 
to placate, no meetings to address, and, often, no speeches to make, they can devote more time to the 
less spectacular but oftén useful technica} functions of legislative control.”” 

Australia.—Like the American Senate,’ the Australian Senate represents the 
federal principle. There were, until 1948,11 36 Senators, six being elected for. each 
State, directly by the electors. They are elected for six years, half their number 
retiring every three years. The Australian Senate, however, differs from the 
American Senate on the following points : (i) No power exists in the United States 
Constitution to’ dissolve its Senate ; but the Australian Senate may be dissolved 
by the Governor-General to prevent a deadlock between the two Houses (Sec. 57)- 


4 ee oe ea ean eats sere ea {11).After_the. next. election,..the number..of 
-(8) See (1949) 4 D.L.R. Jour..22. _ Se 1 — ach Sta the 
8 See (194 DLR. Je oF eae Goes enators shall be. 60,—6 from each State, and the 








28 membership of House of Representatives shall 
¢ 


53. be 12 . ee eee a cee 
Jennings, Parliament, 1948, p. 4. p. 33). w icholas, 5 Australian Constitution, 7088, 
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(ii) Owing to this power of dissolution, the Australian Senate cannot have a conti- 
- nuity of life which characterises the American Senate, notwithstanding the partial 
Tetirement of members. For, if the Governor-General dissolves the Senate to remove 
a deadlock between the two Chambers, a wholly new Senate would be elected. 
(iii) The Australian Senate has failed to draw to it people of that calibre and ex- 


perience of which the American Senate can be proud. 


Nevertheless, the Australian Senate is regarded by some!? as the most powerful 
second Chamber in the British Dominions inasmuch as—(a) It possesses equal 
power with the House of Representatives in respect of legislation save as regards 
Money Bills ; (ii) even as regards Money Bills, it has the power of rejection, and 
by the exercise of this power, it may force a dissolution of both Chambers (Sec. 57). 


Canada.—The Canadian Senate is a nominated second Chamber, consisting 
of 96 members, nominated by the Governor-General (acting on the advice of his 
Cabinet), for life, the nomination being distributed amongst the Provinces according 
to a certain ratio! (not equally as in the U. S. A.). Owing to the looseness of 
the Canadian federation, equality of State representation in the second Chamber 
1s not maintained in Canada: while each of the original three Provinces has 24 
members while the number of members from other Provinces varies, down to a 
minimum of four. [See pp. 29-30, ante.] 


The Canadian Senate does not possess either the glamour of an aristocratic 
and hereditary chamber (such as the House of Lords) or the strength of an elected 
assembly (Australia) or the utility of a Senate representing the federal as opposed 
to the national idea (as in the U. S. A.). It is a nominated body composed of 
members who are so rewarded for service to some party organisation. Although 
Senators are appointed to represent the Provinces, they are spokesmen neither 
of the Provincial governments or of the electorates, for they are appointed by the 
Governor-General for life, that is to say, by the Dominion Cabinet as a reward 
for partisanship. 

“The Senate is the one conspicuous failure of the Canadian Constitution. ‘The failure springs 
from the unchanging partisanship of the appointees ;_ the Senate has been called the Ministry's 
‘pocket-borough*.... For some thirty years the public have scarcely been aware of the Senate's 
existence, for its proceedings are rarely reported in the Press. ..... Its primary use is to provide 
a dignified seclusion for retired politicians who have deserved weil of their party lea‘ler.”*** 


The political insignificance of the Senate, however, seems to be inexplicable 
on the face of the Constitution itself ; for, there is formal equality of powers in the 
Constitution for the two Chambers. Though Money Bills must originate in the 
House of Commons, all bills including Money Bills,require passage by both Chambers, 
before presentation to the Governor-General. Further, there is no ae 
the Constitution for resolving a deadlock between the two Chambers. - — is 
of this formal equality, the inferiority and inefficiency of the Canadian Senate 
due to two facts— 


(a) The principle of Cabinet responsibility which has been ate 
outside the letters of the Constitution, rests on the English eae ee nae 
Cabinet is responsible to the lower Chamber alone. The Canadian ae bo 
therefore, no means of control over the government. Usually, not m 
one Minister without portfolio is taken from the Senate. : 


i Senators tends to the 
b) Secondly, the very mode of appointment of the Senators 
infections of the State ; the Senators are conscious of this inte ae wept 
have no initiative to attempt to exert their full legal authority. — i * re a aay 
a few minor amendments, the Canadian Senate has never effectively y' 


constitutional or social reform?‘, 


(14) Clokie, Canadian Government and Poli- 


(12) Cf. Strong, Modern Political Consti» Pelt 


tutions (1949), P. 205. | 
(13) Kare, Constitutional Lay, p. 501. 
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An illuminating estimate of the position of the Canadian Senate is given by 

Strong) &§— af 
i i i ituti i lel the Senate 

‘* The Senate in Canada attempts the impossible. The Constitution tried to mod Sen 
on the House of Lords, adopting ihe plan of nomination for life in place of the hereditary eae 
At the same time, it wished to do what it could not do consistently with the system of choice by fiw 
central power, namely to maintain the federal idea. This can only be done on the oe i qua i y 
among the States framing the federation, cach choosing its own Senators... - Me ESS 
purposes have had their effect on the prestige of the Senate in Canada, which has neither the fae 
which attaches to an elective second Chamber nor the usefulwss of an upper House which properly 
enshrines the federal idea.” 

South Africa—The South African Senate is an example of a partially elected 
Second Chamber. It consists of forty members of whom (a) 8 are opunalet by 
the Governor-General in Council ; and (4) the rest are elected by the ee 
of the Provincial Councils and of the Union House of Assembly, acting together, 
on the principle of transferable vote,—eight from each of the Provinces. 


The mode of composition of the Senate maintains the unitarianism of the 
South African polity. The nomination of non-elected ‘members is in the hands 
of the central authority, while the election of the remaining members also is largely 
under the control of the Centre owing to the fact that members of the Union House 
of Assembly votes with the Provincial Councils at the election. 


The Senate has a considerable position in South African politics owing to— 
(i) the mode of its composition, and (ii) the right of ministers to address the Senate 
even though they are members of lower Chamber. 


Fourth French Republic—Art. 6 of the Constitution of 1946 provides that the 
number of members of the ‘ Council of the Republic’ shalt be not less than 
250, nor more than 320. The Council shall be elected by the communal and 
departmental bodies by universal, indirect suffrage. The National Assembly 
may also elect not more than one-sixth of the total number of members of the Council 
of the Republic, by proportional representation. 


This Second Chamber of the Fourth Republic has been said to be ‘a weak 
successor’ of the powerful Senate of the Third Republic.17 For, it is elected by 
a complicated system of indirect election, has no control over the Cabinet and 
only a suspensory veto upon legislation. 


Eire—Art. 18 of the Constitution of 1937 provides— 


“(1) Seanad Eireann shall be composed of sixty members, of whom eleven shall be nominated 
members and forty-nine shall be elected members. 


(2) A person to be eligible for membership of Scanad Eireann must be eligible to become 
a member of Dail Eireann. 


_ (3) The nominated members of. Seanad Eireann shall be nominated by the Taoiseach with 
their prior consent. . 

(4) The elected members of Seanad Eireann shall be clectedl as follows :—~(i) Three shall 
be elected by the National University of Ireland. (ii) Three shall be elected by the University 
of ae (iii) Forty-three shall be clected from panels of candidates constituted as hereinafter 
provided, 

(5) Every election of the elected members of Seanad Eireann shall be held on the system of 
Proportional representation by means of the single transferable vote. and by secret postal ballot, 


(6) The members of Seanad Eireann to be elected by the Universities st 
franchise and in the manner to be provided by law. SAdarp ee et wee oe eee 


(7) 1° Before each general election of the members of Seanad Eireann to be elected fi 
panels of candidates, five panels of candidates shall be formed in the manner provided by law containing 


respectively the names of persons having knowledge and practical experience of the following i 
and services, namely :— e as rowing dence, 


{i) National langugage and culture, literature, art, 
as may be defined by law for the purpose of this panel. 
ries, (iii) Labour, whether organised or unorgani 


‘education and such professional interest: 
(ii) Agriculture and allied interests and fishes 
ised. (iv) Industry and commerce, including 


(16) Strong, Modern Political Constitutio: Roucek, 
(9) Pee I ms % ele oucek, Governme: 
=A 


nts and Politics abroad 
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banking, finance, accountancy, enginecring and architecture. (v) Public administration and social 
services, including voluntary social activities. 


2° Not more than eleven and, subject to the provisions of article 1g hereof, not less_ than five 
members of Seanad Eireann shall be elected from any one panel. 


: (8) A general election for Seanad Eireann shall take place not later than go days after a 
dissolution of Dail Eireann, and the first meeting of Seanad Eireann after the general election shall 
take place on a day to be fixed by the President on the advice of the Taoiseach. 


. (q) Every member of Seanad Eireann shall, unless he previously dies, resigns, or becomes 
disqualified, continue to hold office until the day before the polling day of the general clection for 
Seanad Eireann next held after his election or nomination. 


(10) 1° Subject to the foregoing provisions of this article elections of the elected members 
of Seanad Eireann shail be regulated by law. 2° Casual vacancies in the number of the nominated 
members of Seanad Eireann shall be filled by nomination by the Taoiseach with the prior consent 
of persons so nominated. 3° Casual vacancies in the number of the elected: members of Seanad 


Eireann shall be filled in the manner provided by law.” ve 


The Senate of Eire, thus, is a partially elected and partially nominated body,— 
the election, again, being on the basis of functional representation. The Irish 
Senate, like the English House of Lords, has a subordinate position in law-making. 
As regards money Bills, its powers are similar to those*of the House of Lords. 
As regards other Bills, the Dail may override Senatorial opposition and the Senate’s 
power to interpose delay is limited to 3 months only (Art. 23). But it has the extra- 
ordinary power of requesting the President to submit a Bill to.a referendum of 
the people if it can get the support of 1/3 of the members of the Dail to that proposal 
(Art. 27). : : 


Japan.—The Japanese Constitution provides an example of both Chambers 
being similarly composed. Art. XLIII says— 


“Both Houses shall consist of elected members, representative of all the people. The number 
of the members of each House shall be fixed by law.” 


Ceylon-—Sec. 8 (1) of the (Constitution) Order in Council, 1946, provides— 


se i irty inafter referred, to as 
(1) The Senate shall consist of thirty Senators of whom fifteen (hereina| r i 
© elected Senators’) shall be elected by the House of Representatives and fifteen (hereinafter referre 
to as ‘ appointed Senators’) shall be appointed by the Governor-General. 


Sec. 9 says— ° 


\ apie se of 

“(r) After the first election under Sec. 17 of this Order... . + - a ‘ ae er ether, 

Representatives shall, before procecding to any other business, elect fifteen Sena he House of Repre- 

as soon as may be after the occurrence of a vacancy among the elected Senators, rail whenever such 
sentatives shall elect a person to fill such vacancy. (2) The election of Senators shal, 


sepet : i voter having 
election is contested, be according to the principle of proportional representation, each 
one transferable vote... 2.2... ee ee ees 


aes f 
The powers of the Senate of Ceylon in legislation are ane ares in 
the House of Lords under the Parliament Act, 1949 (Secs. 33:34 use of Repres 
Council). Hence, it will have no co-ordinate authority wit! - Sate acai: 
sentatives and no utility than to interpose some delay oe Ai enters af the 
But the provision (Sec. 48) that not less that 2 ministers mus oe sy, enhances 
Senate and be responsible to that body for the action of the aS mT expected 
the prestige of the Senate. Further, under the system of nomi i 
to draw eminent and experienced men. : 
Burma.—Sec. 87 of the Burmese Constitution 


“ There shall be one hundered and twenty-five seats in the 
in the Second Schedule to this Constitution". 


The Second Schedule is as follows— 


“ Of the 125 seats in the Chamber of Nationalitics— P ~<a giclocaens 
iv he Shan State ; e 
five seats shall be filled by representatives, from ¢ State i py representatives 
shall te Gist by coromintive from the Kachin State ; (¢) eight a ae eatives yer he Karen 
from the Special Division of the Chins ; (4) three seats shall be filled uy represen tat athree seats 3b 
State ; (¢) twenty-four seats shall be filled by representatives - Ree acne? 
be filled by representatives from the remaining territories of the 


provides— ; 
Chamber of Nationalities as allocate 
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INDIA 


Art. 80; Composition oF THE Counort oF StatEs.—The framers of our oe 
titution have combined certain features of the Constitution of Hire (nominate? an 
representation of experience and services) and of South Africa (indirect a ee 
by State Assemblies), in providing for the composition of the Bee am a 
of the Union Parliament. ‘The principle of partial nomination is intended to secu : 
for distinguished persons a place in the Upper Chamber. Election of en mar 
portion of the members by the State Assemblies is intended to give a federal charac’ 
to this House. But the American principle of equality of State representa ion . 
not followed, for the number of representatives of the Statcs to our ou oO 
States varies (vide Sch. IV, post) from 1 (¢.g., Bhopal) to 31 (Uttar Pradesh). 


This heterogenous composition is open to criticism from | different stand- 
points. Thus, while indirect election may lead to corruption, * nomination mney 
be said to militate against the symmetry of the Constitution which adopts the 
system of representative democracy. 


' Analogous Provision —Compare composition of the Legislative Council of a 
State in Art. 171. 


$1. (1) (a) Subject to the provisions of clause (2) and of arti- 

cles 82 and 331, the House of the People shall 

Composition of the House consist of not more than five hundred members 
ahs directly elected by the voters in the States. 


(6) For the purpose of sub-clause (a), the States shall. be 
divided, grouped or formed into territorial constituencies and the 
number of members 'to be allotted to each such constituency shall be 
so determined as to ensure that there shall be not less than one member 
for every 750,000 of the population and not more than one member 
for every 500,000 of the population. 


(c) The ratio between the number of members allotted to each 
territorial ¢onstituency and the population of that ‘constituency as 
ascertained at the last preceding census of which the relevant figures 
have been published shall, so far as practicable, be the same throughout 
the territory of India. : . 


(2) The representation in the House of the People of the 
territories comprised. within the territory of India but not included 
within any State shall be such as Parliament may by law provide. 


(3) Upon the completion of each census, the representation 
of the several territorial constituencies in the House of the People 
shall be re-adjusted by such authority, in such manner and with 
effect from such date as Parliament may by law determine : 


2 Provided that such readjustment shall not affect representation 
" the House of the People until the dissolution of the then existing 
ouse.. GSS ul. . 





(38) Laski, Grammar of Politica, p. 330. . 
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OtTHER ConsTITUTIONS 
Qu. (1): U. S. A—Art. 1, Sec. 2 (1) of the Constitution provides— 


““The House of Re i 
> epresentatives shall be composed of be 
d oF omp of members chosen every second 
ue aa ie several States. and the electors in each State shall have the qualitcations ee 
ectors of the most numerous branch of the State Legislature.” et 


The 14th Amendment (1868) further provides— 


Chien chute ween eae ee 
is The number of votes in each State is determined by federal census (Art. 1» 
ec. 2 (3)]-. The Constitution does not fix the number of members of the House 
but leaves it to the determination of Congress, subject to two limitations, viz. 
that each State must have one member and that the total shall not exceed one for 
oe sone inhabitants [(Art. 1, Sec. 2 (3)]. At present the House of Represen- 
‘atives has 435 members, elected by the people, directly, by single member territori- 
al constituencies. Each member represents about 275,000 of the people., 


_England.—The House of Commons at present consists of 640 members, elected 
by single-member territorial constituencies of England, Scotland, Wales and Northern 
Ireland. There are, however, 18 constituencies which return two members each, 
and there are 12 University constituencies which are not territorial. Some redistri- 
bution of the constituencies has been effected by the Representation of the People 
Act, 1945, but the suggestion of introducing Proportional representation for the 
House of Commons has so far been resisted, except in the case of contested elections 
of University constituencies returning two or more members, where the system of 
proportional representation by the single transferable vote is adopted.'® Each 
member represents about 75,000 of the people. 


: Canada.—The House of Commons is elected by the people of the Provinces 
in proportion to population, with provision for decennial adjustments (Secs. 375 
51-52), subject to the condition that— 


“a Province shall always be entitled to a number of members in the House of Commons not 
less than the number of Senators representing such Province ” (Sec. 51-4). 


The membership was 245 in 1939. 


_ Australia—The House of Representatives is elected by the people voting, 
directly, in the States in proportion to the population of each State. * The number 
of representatives to be elected in each State is ascertained by fixing a quota, t.¢., 
by dividing the population of the Commonwealth by twice the number of Senators, 
and then dividing the population of the State by the quota so ascertained, subject 
to the right of every original State to a minimum number of five members.” 
(Secs. 24-27). The number of members of the House was until 1948,—72 3 It 
will be 120 after the next election. 


Eire-—Art. 16 (2) of the Constitution of 1937 provides— 
“(g) (i) Dail Eireann shall be composed of members who represent constituencics determined 
by law. 

(i) The number of members shall from time to time be 
members of Dial Eireann shall not be fixed at less than one memb 
lation, or at more than one member for each 20,000 of the population. ; ie 

(iii) The ratio between the number of members to be elected at oe for each are 1 
and the population of each constituency, as ascertained at the last preceding census, ’ 
as it is practicable, be the same throughout the country. . 

iv) i is i i , ice in every 

(ic) The Oireachas shall revise the constituencies at least once in ¢ 
regard to changes in distribution of the population, but any alterations in (he cons' 
not take effect during the life of Dail Eireann sitting when such revision i I. srecssaaa tet hb 

(0) The members shal! be clected on the system of proportional representation by 


single transferable vote. 


fixed by law, but the total number of 


er for cach 30,000 of the popula- 


12 years, with due 
tituencies 


(19) Keith, Constitutional Law, p. 65. (20) Nicholas, Australian Constitution, IEE 





} 
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(i) No law shall be enacted whereby the number of members to be returned for any constitu- 
ency shall be less than three.” 

The Constitution of Eire makes the innovation of electing the popular House 
by Proportional representation;—the movement for which has not yet succeeded 
in England or America. 

Ceylon—Sec. 11 of the Constitution Order in Council, 1946, provides— 

“ (1) Subject to the provisions of Sec. 74 of this Order, the House of Representatives shall 
consist of the members elected by the electors of the several districts constituted in accordance with 
the provisions of this Order, and the members, if any, appointed by the Governor-General under 
Sub-sec. (2) of this section. 

(2) Where after any general election the Governor-General is satisfied that any important 
interest in the Island is not represented, he may appoint any persons not exceeding six in number, 
to be members of the House of Representatives, 

(3) When the seat of a member appointed under this section falls vacant the Governor-General 
may appoint a person to fill the vacancy ....- . 

Sec. 74 says— 

“ Notwithstanding anything in sec. 11 of this Order, the first House of Representatives shall 
consist of 101 members, 95 of whom shal! be elected in accordance with the law in force relating to 
the election of members of Parliament, and 6 of whom shall be appointed by the Governor-General,”” 

The House of Representatives of Ceylon shall thus have a small nominated 
body to represent ‘ any important interest’ as the Governor-General may deem 
fit, and the rest of the members shall be directly elected by the people in territorial 


Constituencies. 
Burma.—Sec. 83 (1)-(3) of the Burmese Constitution provide— 

“ (1) The Chamber of Deputies shall be composed of members who represent constituencies 
determined by Jaw. Provision shall, however, be made to reserve such number of seats as may be 
proportionate to the population of Karens to be filled by their representatives. 

(2) The number of members of this Chamber shall be, as nearly as practicable, twice the 
number of members of the Chamber of Nationalities. ‘The number of members shall from time 
to time be fixed by law but the total number of the members of the Chamber of Deputies shall not 
be fixed at less than one member for each 1,00,000 of the population or at more than one member 
for each 30,000 of the population, 

(3) The ratio between the number of members to be elected at any time for a constituency 
and the population of that constituency, as ascertained at the last preceding census, shall, so far as 
practicable, be the same for all constituencies throughout the Union, except in the case of the consti- 
tuencies of the Special Division of the Chins (referred to in Part V of Chapter IX) and the Karenni 
State, in respect of which the ratio may be higher,” 


INDIA 


Cx. (1) : Allocation of seats—The meaning of the several sub-clauses may be 
best explained with reference to the provisions of the Representation of the People 
Act, 1950, according to which the election of the first House of the People shall 
take place,—on the basis of the present population of each State as on March 1 
1950, estimated in consultation with the Census Commissioner for India*®®%a, ' 
z Fe oery sume of one an ae House of the People shall be 4962°-5. Allocas 
ion has been made amongst the States on the basis 
of the estimated population, as follows— ee eres Gaon 


States in Part A. States in Part B. States in Part C. 
I Assath .. 12 1 Hyderabad .. 25 1 Ajmer -- 2 
2 Bihar -» §5 2 Jammu and Kashmir. 6 2 Bhopal : 2 
3 Bombay -» 45 3 Madhya Bharat -. 11 3 Bilaspur 1 
4 Madhya Pradesh.. 29 4 Mysore +» It 4 Coorg fate a 
5 Madras -. 75 § Patiala and East Pun- 5 5 Delhi a 
: jab States Union. ae 


(2°-a) (1) The population of the several states Rajsth: “6: ; 
On 1-3-50, as ascertained by the Census Commis- én Cochin geek Mies "Bor mal 0.8505, 
sioner is as follows—Assam 8'51m, Bihar 99. 42 —_ Bilaspur o.1gm, Coorg 0.17m, 7 Deli. 1 aa 
™, hempong Pa Sa, — Pradesh 7 20. gt Himachal Pradesh 1, 08m, Cuteh o. 55m, ‘Mani. 

» . 29m, Orissa 14. 41m. Punja . i ix . 
i. in Uite Bae Bret Wen a ' rae 0.58m, and Vindhya Pra- 

/'52m,Hyderabad 17. 69m, Jammu and Kash- (#°-5) Besides the nominated 
mir 4. 37m, Madhya Bharat 7. 87m, Mysore Anglo-Indi et ae 
Folia. Petia aad Bert Peabeh Sete geray. son pate ne ft ey onder Ar 
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States in Part A. States in Part B. States in Part C. 
; coutd. contd. contd. 
6 Orissa -- 20 6 Rajasthan .» 20 6 Himachal 3 
; Pradesh 
7 Punjab -. 18 7 Saurashtra 6 K : 
ae tch Bs 
8 Uttur Pradesh .. 86 8 Travancore-Cochin .. 12 3 Mankais : 
g West Bengal .. 34 g Tripura ed 
10 Vindhya Pra- 6 
desh. 


ANDAMAN AND Nicosar IsLAND 


The seats allotted to the State of Jammu and Kashmir and the Andaman and 
Nicobar Islands shall be filled by nomination by the President?!, All ae cles 
seats in the House of the People will be filled by direct election. 21-2 


‘ Voters in the States.—This means the entire adult population excepting those 
that are disqualified under the Constitution or under aay ae (see Aye oa post). 
It is the people of India who will elect the House of the People but they will vote by 
States, as explained above. 


; Special Provision for Kashmir—Though the State of Jammu and Kashmir is 
included in the list of States in Part B in Sch. VII, it is only the provisions of Art. I, 
that apply to Jammu and Kashmir of their own force [Art. 370 (1) (c)]. The applica- 
tion of the other provisions of the Constitution to their State will depend upon 
the decision of the President in consultation with the representatives of Jammu 
and Kashmir. Hence, the provisions of Cls. (6) and (c) of Art. 81 (1) are not 
applied to this State and the number of seats allotted to this State (six) has been 
fixed by the Representation of the People Act, 1950, independently of the standard 
figure according to population which has been adopted in the case of the other 
States, under Art. 81 (1) (6). The reason for this differentiation has beeen thus 
explanined by Dr. Ambedkar— 

“ Kashmir is part of India in “an attenuated manner.” ‘The only Article 
that applied to Kashmir provides that “It is part of the territory of India.” 


in the Constitution 
The ‘application of 
th the representatives 


other Articles is dependent upon the President who might, in consultation wi 
of Kashmir, apply them with such modifications as he might determine.” 
INDIA 

Cl. (2) : Representation of territories other than States. —This Clause relates to the 
territories in Part D of the First Schedule and any other territory that may be here- 
after acquired. Parliament has already provided for nomination of one repre- 
sentative of the Andaman and Nicobar Islands, to the House of the People [see 
s. 4 (1) of the Representation of the People Act, 1950.] 


Clause (3). 
OTHER CONSTITUTIONS 


U. S. A.—Art. I, Sec. 2 (3) of the Constitution provides for an enumeration 
or census at the interval of every ten years, in such manner as Congress*may by 
law direct. At the end of each enumeration, Congress is expected to make ‘ 
new apportionment of representatives amongst the States. But this pooner 
Congress, viZ., delimitation of constituencies and redistribution, ee iS 
to be political, and, hence, non-justiciable. Courts cannot compel i = 
perform it.2? Owing to such census and redistribution, the memberships of rep’ 
sentatives has come up to 435 from 65.75 : ; 

Canada.—Sec. 51 of the British North America Act provides— 

“On the completion of the Census ght hundred and seventy-one; 


in the year one thousand ei ae Yond 
i i readjust 
and of each subsequent decennial Census, r Provinces shall ij 


the representatiog of the fou 


8 U.S. 5495 
See under Art. 82, post; [3.4 (1), Repre- (22) Colegrove v. Greant, (1945) 32 
shee the "People ae on a Pacific Tel. Co. v. Oregon, ( yo) 223 ve 
81.q) See Art. 330, post, for reservation of (23) Beard, American vernm| 
-eats for Scheduled Castes and Tribes. tics, 1939, P- 74- 
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by such Authority, in such manner, and for such time, as the Parliament of Canada from time to 
time provides... ..- ae 

As already stated (p. 284, ante), the Canadian House of Commons has no fixed 
number of membership (Sec. 52). The size of the House fluctuates with variations 
in the changes in population in the various provinces, there being a readjustment 
and redistribution after each decennial census. While the principles upon which 
the apportionment is to be made are laid down by the Constitution Act (Secs. 51- 
51-A), the actual subdivision of the Provinces into constituencies is left to the Cana- 
dian Parliament, with power to increase the number of members of the House of 
Commons if required (Sec. 52). 


South Africa—Sec. 34 of the Union of South Africa Act provides for readjust- 
ment of representation according to a quinquennial census until 1951, and, there- 
after, according to a decennial census. 


Eire.—Art. 16 (2) (iv) (quoted, at p. 284, ante) provides for similar read- 
justments. 


Burma.—The provision in Sec. 83 (4) of the Burmese Constitution is similar 
to that of Cl. (3) of Art. 81 of our Constitution. 


INDIA 


Cl. (3): Readjustment and Redistribution of Constituencies Under our Constitu- 
tion, while the Council of States shall havea fixed number of members, in the case 
of the House of the People, only the maximum is fixed, Subject to this, and sub- 
ject to the principles laid down in Cl. (1) (6) -(c), the power of readjustment of 
the constituencies and their representation, upon the completion of each decennial 
census, is given to Parliament. The Proviso lays down that the representation 
shall be readjusted, not immediately after publication of the results of the census 
but upon the dissolution of the then existing House. : 


Analogous Provisions—The legislative power in ‘this respect is provided by 
Art, 327 and Entry 72 of List I of Sch. VII. Art. 329 (a) expressly provides, following 
American case-law?* that any law made by Parliament in this respect shall not 
be open to question in the Courts. 


Compare composition of the Legislative Assembly of a State in Art, 170 
post. , 


$2. Notwithstanding anything in clause (1) of Article 8r, 


Parliament may by law provide for the 

ne representation in the House of the People 

See ee to of any State specified in Part C of the First 

Part Cand territories Schedule or of any territories comprised 

other than States. a the oy of India but not included 
within an i i 

other than that provided in that slaae Se nee Petar 


InpIA 


Pes oe of a =. ee Sor other than direct election —Th 
ple is to be a directly elected body under Art. 81 (1) (a)—the i 
lays down that in the case of any State in Part Cor of A ace india aia 


the States, Parliament may provide for re} i 

, Pa : presentation to the Hous 
other — direct election. Thus, s. 4 (1 )of the Representation of fee ee a 
1950, has provided that the seats allotted to the Andaman and Nicob: t ae 
shall be filled by nomination by the President. Der ae 


n b So, by rea: 
House of the People will consist of some other than Guecey deer ena 


ough the House of the 


ee 5 
(24) See p. 286, ante. 
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“On a basis or in a manner.’—Not only the manner of r i i 
election or nomination) but also the basis af tepresciitaont ag ie diet 
case of such States and territories. So Parliament may provide that the population 
basis specified in Art. 81 (1) (6) shall not apply in their case. Thus, each of the 
States in Part C has been given one seat or more notwithstanding the fact that their 
population is less than the standard figure of 720,000 |see p. 285, ante]. Again, 
Delhi has been given 3 seats in view of its bigger population and importance. : 


83. (1) The Council - States shall not be subject to dissolu- 
tion, but as nearly as possible one-third 
Durati 
Parieation of Houses of of the members thereof shall retire as 
; soon as may be on the expiration of every 
second year in accordance with the provisions made in that behalf 
by Parliament by law. 


_ (2) The House of the People, unless sooner dissolved, shall 
continue for five years from the date appointed for its first meeting 
and no longer and the expiration of the said period of five years 
shall operate as a dissolution of the House : 


Provided that the said period may, while a Proclamation 
of Emergency is in operation, be extended by Parliament by law 
for a period not exceeding one year at a time and not extending 
in any case beyond a, period of six months after the Proclamation 


has ceased to operate. 


OTHER CONSTITUTIONS. 


Cv. (1) : U.S. A—Members of the Senate are elected for a term of six years 
(17th Amendment). 1/3 of the Senators retire at the end of every two years, an 
in their place there is an election of 1/3 of the Senators every second year. i 
system was introduced by dividing the Senators into three classes after the first 
election held after inauguration of the Constitution, of which the first class was to 
retire at the end of the second year and so on [Sec. 3 (2) Art. 1], and that system 


is continuing since then. 
Australia.—Sec. 13 of the Australian Constitution Act, as amended in 1907, 


provides how members of the Senate shall retire by rotation : 


“ Ags soon as may be after the Senate first mects and after each first meeting of the Senate following 
a dissolution thereof, the Senate shall divide the senators chosen for each State into two classes, as 
nearly equal in number as practicable ;_ and the places of the senators of the first class shall become 
vacant at the expiration of 3 years and the places of those of the second class at the ent 
6 years, from the beginning of their term of service : and afterwards the places of senators shall beco 
vacant at the expiration of 6 years from the beginning of their term of service. 


The election to fill. vacant places shall be made within one year before the places are to become 


vacant.” 
Ceylon.—Sec. 8 (2) - (4) of the Ceylon (Constitution) Order in Council, 1946, 
provides— 
¢ term of office of a Senator shall not be 


“ (2) The Senate shall be a permanent body and thi 
affected, and the seat of a Senator shall not become vacant, by r ‘ 
third of the Senators shall retire every second year. (4) Subj 


eason of a dissulution of Parliament. 
‘ect to the provisions of sec. 73 
f his election or appoint- 


Once- : 
Or Order, the term of office of a Senator shall be six years from the date o 
ment. .-.-- + i 
Sec. 73 says— / 
ators shall retire every second year, at 


“ For the purpose of securing that one-third of the Sen: 
the first meeting of the Senate under this Order, the Senate shi 
classes, each class consisting of five clected Senators and five appo! 
office of the Senators of the first class shall terminate at the expiry of 


1 by lot divide the Senators into three 
aes inted Senators, and the term of 
a period of two years, the term 
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of office of the Senators of the second class shall terminate at the expiry of four years, and the term 
of office of the Senators of the third class shall terminate at the expiry of six years, from the date of 
election or appointment as the case may be. For the purposes of this section, appointed Senators 
shall be deemed to have been appointed on the day on which clected Senators are elected.” 


Burma.—Sec. 88 (1) of the Burmese Constitution says— 


“(1) A dissolution of the Chamber of Deputies shall operate also as a dissolution of the 
Chamber of Nationalities.” 

This is a novel feature of the Burmese Constitution, viz., that the duration of 
the second Chamber will follow that of the lower Chamber. 


Government of India Act, 1935.—Sec. 18 (4) of the Act provided— 


“ The Council of State shall be a permanent body not subject to dissolution, but as near as may 
be one-third of the members thercof shall retire in every third year in accordance with the provisions 
in that behalf contained in the first Schedule.” 


INDIA 


_ Gu. (1): Pertodical retirement of members of Council of States.—The provision for 
periodical retirement of a portion of the members of the Upper Chamber follows 
the American model. The merit of this plan is to prevent it from being turned 
into a stale body and to have into it a continual flow of fresh talents. The retire- 
ment of some of the members according to this provision would not cause the. 
continuing Chamber to be a different Chamber in the eye of law.?5 


The mode of retirement will be provided by Parliament by law. 


OrHeER ConsTITUTIONS 


Cl. (2) U.S.A.—In the United States, the lower Chamber, the House of Represen-- 
tatives, has a term of two years fixed by the Constitution and election is held every 
second year. The executive or any other authority cannot dissolve the House of 
Representatives earlier. Nor extend its two-year term, for a day. There must be 
a Congressional election every second year, whether in war or peace. 


The period of two years is regarded by many as too short to formulate a 
programme.” 


_ _England—Under the Parliament Act, 1911, the duration of Parliament is 
limited to 5 years, so that there must be an election of the House of Commons 
once in 5 years. The Executive, however, possesses, the power to dissolve it 


earlier [see under Art. 85 (2), post]. On the other hand, the ar t 
extended by an Act of Parliament itself (without any limit), bad fick Ata nee 


longing its own life, were passed by Parliament during World W. 3 
{e.g., the Parliament that was dissolved in 1945, had besa elected elie ae 
Australia.—Sec, 28 of the Constitution Act says— 


“Every House of Representatives shal! continue for 3 years from the fi 
and no longer but may be sooner dissolved by the Governor-General.” 


The Australian Constitution prohibits extension of the durati 
of Representatives. Re none ae 


rst meeting of the House, 


Burma.—Sec. 85 of the Burmese Constitution says— 


“* Every Chamber of Deputies shall continue for four years from the first i 
. * > meeting of : 
Provided that the Chambers of Parliament may by resolution passed by not les foe ec ; 
of the members present and voting at a joint sitting extend the said period from year to year j ee 
event of a grave emergency declared by Proclamation under section 94.2 * Ysera the 


Provided further that the Chamber of Deputi i + 
as provided by sec. 57.” puties may be dissolved by the President at any time 


(25). Cf. U1 iv, Lakshmi A.LLR. F.C. fe : 
25 (O, GPO Ve aT 1945 (F.C.) (2) Vide West, American Government, 1946, 


p. 85. 
(t) Even in the midst of World War II, Kei ituti 
America had her elections, 7 as 3 Hood Phila o 
2 


C—37 


nal Law, p. 52 ; Chalm- 
. 50. 
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Government of India Act 5.— 
de Holi nh india Act, 1935.—Sec. 18 (5) of the Government of India Act,. 


“Everv Federal Assemb! nless sooner disso s 
I al Asser y, unless soon fissolved, shall ad or five years from the date 
+ My Se ape 2 C , continue for fi ‘ 
appointed for their first meeting and no longer, and the expiration of the said period of five ts 
years. 


shall operate as a dissolution of the Assembly.” 
Following the Australian Constitution, the G i 
5 > ‘Ov 
debarred the duration of the Federal Assembly to Sete Feats there 
bad Rey ON et by the Governor-General under the Act of 1gI 
-63-D (1 and also in the transitional provisi 
ee ett ui Meee nsitional provisions (Sch. IX, Sec. 63-D (1) (6),. 


InpIA. 


Cl. (2) : Duration of House of the People—This Cl. f i 
) — - follows the English prece- 
ies by laying down a normal term (5 years) for the lower House, shine to ier 
issolution (Art. 85 (2) (c)) by the President, as may be necessary. 


The Proviso also engrafts the English rule of Parliamentary competence to 
extend the above term, but subject to the following conditions : (i) The extension 
may be made by an Act of Parliament only while a Proclamation of Emergency 
(Art. 352), made by the President is in operation. In normal times, Parliament 
shall have no power to extend its own life. (ii) Each Act of extension shall not 
provide for mere than 1 year’s extension. (iii) There shall be no further extension 
beyond 6 months after the Proclamation has ceased to operate. But, apart from 
this, there is no limit to the maximum period of extension, so that if a War takes 
place, there may not be any election while it continues. , 


© Year’, ‘ Month’.—As to the meaning of th 
Gace oo ae g of these words, see Sec. 3, General 


Analogous Provision.—Compare duration of the State Legislature, in Art. 172, 
the provisions of which are similar. 


84. A person shall not be qualified to 


Qualification for  mem- ° 7 
bership of Parliament. i chosen to fill a seat in Parliament unless 
he— 


(a) is a citizen of India : 

(5) is, in the case of a seat in the Council of States, not less 
than thirty years of age and, in the case of a seat in the House of the 
People, not less than twenty-five years of age; ° and 


(c) possesses such other qualifications as may be prescribed 
in that behalf by or under any law made by Parliament. 


OrHER CONSTITUTIONS 
Crauses (a)—(b) U. S. A.—Art. I, Sec. 2 (2) of the Constitution says— 


“No person shall be a Representative who shall not have attained to the age of twenty-five 
United States, and who shall not, when elected, be an 


vears. and been seven years a citizen of the 
, 


inhabitant of that State in which he shall be chosen.” 

England.—In England, anyone who is qualified to be a voter may become 

a member of the House of Commons, unless he is disqualified by any Act of Parli- 

ment. As to such disqualifications, see under Art. 102, post.4 

Eire.—Art. 16 of the Constitution of Eire, 1937, provides— 

Ever age of 21 years, and who 

(1) 1° Every age of 21 ye e 

is not placed t der disability or incapacity by this constitut Il be eligible for member 

ship of Dail ann. 


(4)"See also Chalmers and Hood Phillips, — pp- 70-72. 


- citiven without distinction of sex who has reached the 
ion or by law, sha 
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2° Every citizen without distinction of sex who has reached the age of 21 years, who is not disquali- 
fied by law and complies with the provisions of the law relating to the election of members of Dail 
Eireann, shall have the right to vote at an election for members of Dail Eireann, 

3° No law shall be enacted placing any citizen under disability or incapacity for membership 
of Dail Eireann on the ground of sex or disqualifying any citizen from voting atan election for member: 
of Dail Kireann on that ground. 

4° No voler may exercise mars than one vote at ah election fr Dail Fireann and the voting 
shall be by secret ballot.” 

Ceylon.—Sec. 12 of the Ceylon (Constitution) Order in Council, 1946, says— 


“ Subject to the provisions of this Coustitution, a person who is qualified to be an elector slat 
be qualified to be elected or appointed to either Chamber,” 
Burma.—Sec. 76 of the Burmese Constitution provides— 

“(i Every citizen, who has completed the age of twenty-one years and who is not placed 
under any disability or incapacity by this Constitution or by law, shall be eligible for membership 
of the Parliament. 

(2) Every citizen, who has completed the age of eighteen years and who is not disqualified 
by law and complies with the provisions of the law regulating elections to the Parliament, shall have: 
the right to vote at any election to the Parliament, 

(3) There shall be no property qualification for membership of the Parliament or for the right 
to vote at clections to the Parliament. 

(4) No law shall be enacted or continued placing any ci 
for membership of the Parliament on the ground of sex. race or 
from voting at elections to the Parliament on any such ground : 

Provided that notwithstanding anything contained in section 21/3). members of any religious 
order may by law be debarred fromm voting at any such elections or from being a member of either 
Chamber of Parliament.” 











n under disability or incapacity 
gion or disqualifying any citizen 


INDIA 


Cl. (b) : Age qualification —By raising the age-limit for membership of Parlia- 
ment over that required for being a voter (21 years, under Art. 327, post), our 
Constitution departs from the general rule that a person qualified to be a voter 
is also qualified to stand as a candidate for election. 


Ci. (c): 
OTHER CONSTITUTIONS 


U. S. A—Though the Constitution [Art. I, Sec. 2 (2)} lays down the 
qualifications for membership of Congress and there is no provision for requirin; 
additional qualifications by legislation, it has been conceded in practice that an 
House has the power, by resolution, to refuse admission to undesirable persons 
even though they may possess the constitutional qualifications—e.g., on the round 
of insanity, leprosy, criminality.® - 

INDIA 

Cl. (c): Additional qualification by legistation.—The general rule is that a person 
who is qualified to be an electoris qualified to be a candidate for election to Parlia- 
ment [G/. Sec. 12 of the Ceylon (Constitution) Order in Council, 1946 ; Sec. 34 (i) of 
the Australian Constitution Act]. But the present Clause of our Constitution engrafts 
an innovation, by empowering Parliament to lay down additional qualifications 
for being a member of either House of Parliament, e.g., some standard of knowledge 
or experience. ® ; ; 


85. (1) The Houses of Parliament shall be summoned to meet 
‘ : et oe at least in every year, and six months 
sions ‘arliament, i 1 itti 
come of ene 6 all not intervene between their last sittin 
in one session and the date appointed for 
, their first sitting in the next session. 


a aan te 


_ (5) Beard, American Government and Poli- 6) Vide Consti 
tics, 1939, pp. 79, 83. vo vit p. antes Assembly Debates, 
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(2) Subject to the provisions of clause (1), the President may 
from time to time— 


: (a) summon the Houses or either House to meet at such 
time and place as he thinks fit ; 


(6) prorogue the Houses ; 
(c) dissolve the House of the People. 


Cu. (1) : 
OTHER CONSTITUTIONS 
U.S. A—Art. I, Sec. 4 (2) provides— 


“The Congress shall assemble at least once in every year, and such meeting shall be on the 
first Monday in December, unless they shall by law appoint a different day.” 


No law has yet been passed, modifying the above provision. ~ 


England—A Statute of 1330 in the reign of Edward III enacted that “a 
Parliament shall be holden every year once, and more if need be.” This statute was 
not however followed in practice and the Triennial Act of 1641 enacted that “ the 
sitting and holding of Parliament shall not be intermitted or discontinued above 
three years or most”. The Bill of Rights, 1688, declared that Parliament ought 
to be held ‘ frequently’. The annual meeting of Parliament, however, has been 
secured not by the provision of any statute, but by the fact that the Army Act, 
Finance Act and many other important Acts are annual, and unless these are re- 
enacted within a year, the Government of the country would come to a deadlock. ?-® 


The Crown’s prerogative to call Parliament at any time has thus come to be 
regulated by convention. 


In practice, Parliament has a continuous session for the whole year, intervened 
by holidays for Christmas, Easter and thelike. It sits for about 200 days in the 
year. 


Australia.—Sec. 6 of the Australian Constitution Act provides— 


“There shall be a session of the Parliament once at least in every year so that 12 months shall 
not intervene between the last sitting of the Parliament in one session and its first sitting in the next 
session.” 

Canada and South Africa.—Sec. 20 of the British North America Act and Sec. 22 
of the Union of South Africa Act are the same as Sec. 6 of the Australian Con- 
stitution, quoted above. 


Eire.-—Art. 15 (7) of the Constitution of 1937 says— 
“ The Oireachtas shall hold at least one session every year.” 
Burma.—Sec. 66 of the Burmese Constitution says— 


“ There shall be a session of the Parliament once at least in every 
shall not intervene between tke last sitting of the Parliament in one session an 
next session.” 


Ceylon.—Sec. 15 (2) of the Ceylon (Constitution) Order in Council, 1946, 
says— : 
“ Parliament shall be summoned to meet once at least in every year. 
i for 
t of India Act, 1935-—Sec- 19 (1) of the Act o' s . 
Art stn) of - Consinden save that it required a minimum of ‘one oe aged 
the year while the Constitution requires two sessions. In arian h sve Cea, 
Central Legislature had two sessions under the Act of 1935,—t . g 
held in February, and the legislative session usually held in autumn. 


year so that twelve months 
d its first sitting in the 


935 was similar to 


Keith, Constitutional Law, pp. 4, 47- tional Law, p. 59 


8 Chalmers and Hood Phillips, Constitu- 
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INDIA 


Scope of Art. 85: Summoning of the Houses Though the marginal note to the 
article refers to ‘ sessions of Parliament, prorogation and dissolution,’ the article 
refers to the summoning, and prorogation of the Houses® of Parliament and the 
dissolution of the ‘ House of the People’. This implies that Parliament, as referred 
to in Art. 79 will be regarded as a permanent institution, though there may be 
changes in the Houses. The Parliament of India will never be dissolved, though 
one of its Houses may be. This is a departure from the English precedent, for in 
England, it is ‘ Parliament’ that is dissolved even though the House of Lords is a 
hereditary body. So, when Parliament is dissolved, there is no House of Lords, 
until the next Parliament is summoned.}° 


Cl. (1) : A minimum of two sessions during the year—Our Constitution introduces 
an innovation by guaranteeing a minimum of two sessions of Parliament during 
the year. Of course, this is following the actual practice in England. 


QL. (2): 
OrHER ConsTITUTIONS 


U.S. A—The President has no power of summoning ordinary sessions of 
Congress, since the opening date for Congressional sessions is fixed by the Consti- 
tution itself [Art. I, sec. 4 (2), p. 292, ante],—subject to legislation ordinary sessions 
of the Legislature are thus independent of the will and the Executive. But the 
President is given the power—(a) to convene special sessions of Congress on ‘ extra- 
ordinary occasions ’;!°-2 and (6) ‘in case of disagreement between them (the two 
Houses) with respect to the time of adjournment, he may adjourn them to such 
timé as he shall think proper.’ ® (Art. II, sec. 3). The latter power, however, 
has never been used so far. The President has no power to prorogue the Congress. 
This is a business of the two Houses themselves [Article I, Sec. 5 (4)]. Nor 
does the American President possess any power to dissolve the House of Represen- 
tatives. That House, in fact, cannot be dissolved at all before the constitutional 
term of 2 years [Art. I, sec. 2 (1).] 


England.—It has already been explained (see pp. 252, 276, ante), that the powers 


of summoning, prorogation and dissolution are royal prerogatives,!! exercised 
on ministerial advice. 


Australia.—Sec. 5 of the Commonwealth of Australia Constitution Act provides— 


“ The Governor-General may appoint such times for holding the sessions of the Parliament 
ashe thinks fit, and may also from ume to time, by proclamation or otherwise, prorogue the Parliament, 
and may in like manner dissolve the House of Representatives.” 


Canada.—Sec. 38 of the British North America Act says— 

“The Governor-General shall from time to time, in the Queen’s name by inst t id 
the Great Seal of Canada, summon and call together the Howe of ‘Commons. ener aoe 

The power of dissolution is provided by Sec. 50. 


South Africa.—Sec. 20 of the Union of South Africa Act provides— 


_ “ The Governor-General may appoint such times for holding the session of Parliament as he 
thinks fit, and may also from time to time, by proclamation or otherwise, prorogue Parliament, and 
may in like manner dissolve the Senate and the House of Assembly simultancously, or the House 
of Assembly alone : provided that the Senate shall not be dissolved within a Period of 10 years after 
the establishment of the Union, and provided further that the dissolution of the Senate shall not 
affect any senators nominated by the Governor-General in Council.” 


Eire—Art. 13 (2) of the Constitution of 1937 says— 
“1° Dail Eireann shall be summoned 


and dissolved by the President on th i i 
2° The President may in his absolute dis ,. Dal Eine ee ee Taokeach, 


cretion refuse to dissolve Dail Eireann on the advice of a 


(9) Contrast section 15 (1) of the Ceylon is 


Constitution Order, 1946, and Jennings, Constitu- “(10) Cf. Jennin ituti 
> . : igs, Constitution of C 1 45- 
tion of Ceylon, pp. 44, 142. The language of our (t0-a) See Beard, American Geena and 
Scr is more-exact. ‘Une Cine ‘Senate Politics, 1939, p. go. “ 

-eylon’ is a permanent Upper Chamber, not 11) Lowell, Gov 
subject to dissolution, as our Council of States a ae , cent of Bogie, Volt 
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Taoiseach who has ceased to retain the support of a majority in Dail Eireann. 3° The President 
may at any time, after consultation with the Council of State, convene a meeting of either or both 
of the Houses of the Oireachtas.” 





Ceylon.—Sec. 15 (1) of the Ceylon Constitution Order in Council, 1946, says— 


“* The Governor-General may, from time to time, by Proclamation summon, prorogue or dissolve 
Parliament ? : 


The terms adjourn, prorogue, etc., are defined in sec. 3 (1) of the Order thus : 


“* Adjourn * with its grammatical variations and cognate expressions means terminate a sitting 


of the Senate or the House of Representatives, as the case may be : 

“dissolve ’ with its grammatical variations and cognate expressions means terminate the conti- 
nuance of Parliament ; 

* proroguc ’ with its grammatical variations and cognate expressions means bring a session of 
Parliament to an end; 

“session ’ means the meetings of Parliament commencing when Parliament first meets after heing 
constituted under this Order, or after its prorogation or dissolution at any time. and terminating, 
when Parliament is prorogued or is dissolved without having been prorogued ; 

“sitting? means a period during which the Senate or the House of Representatives, as the case 
may be, is sitting continuously without adionenment, and includes any period during which the 
Senate or the House of Representatives is in Commitice,” 





Burma.—Sec. 57 of the Burmese Constitution says— 


“The Chamber of Deputies shall be summoned, prorogued or dissolved by the President on the 
advice of the Prime Minister : : 

* Provided that, when the Prime Minister has ceased to retain the support of a majority in the 
Chamber. the President may refuse to prorogue or dissolve the Chamber on his advice and shall 
in that event forthwith call upon the Chamber to nominate a new Prime Minister : 

Provided further that, if the Chamber fails to nominate a new Prime Minister within fifteen 
days, it shall be dissolved.” 


e 
Government of India Act, 1935.—Sec. 19 of the Government of India Act was as 
follows— 

“(1) The Chambers of the Federal Legislature shall be summone:l to nee 
every year, and twelve months shall not intervene between their last sitting in one session 
date appointed for theit first sitting in the next session. . gana} 

(2) Subject to the provisions of this section, the Governor-General may in his discretion fro 
time to time— 

(a) summon the Chambers or either Chamber to meet at such time and p! 
fit; (6) prorogue the Chambers ; (c) dissolve the Federal Assembly . 2... + + : 

+ ; . 7 e per- 

Under this Act, the act of summoning, etc., of the enreeion to Oe Pel 
formed by the Governor-General ‘ in his discretion’, and was not within m 
control. 


to meet once at least in 
and the 





lace as he thinks 
”» 


INDIA 


Scope of Cl. (2): President’s power of summoning, ele. 
the President would possess the power to summon, proro 
House on the advice of the Prime Minister.1? _ The pow 
at any time is, however, subject to the conditions imposed by a (1) : 5 
shall also have the power to summon a joint sitting of both House 
in case of a deadlock between them [Article 108 (1)]- 40 
n.—Prorogation means the termination 
the course of one and the 


—Like the British Crown, 
gue or dissolve the lower 
er to summon Parliament 
The President 
f Parliament, 


of a 


Adjournment, Prorogation, dissolutio suche 


session ; an adjournment is an interruption in 


ssion. 
t, whether after 


a Parliamen 
aP ation 


7 “tw eting of 
of time between the meeting o| 1 between the prorog: 


The perioc 


yas” 


“A session”, again, “ is the period n 
‘a prorogation or dissolution, end its prorogation . . ene ‘ . ook 
of Parliament-and its re-assembly in a new session 1s terme 


Yani gta ny by 

Within a session, there are a number of daily oe og ec Y. 
which postpone the further consideration of business for a sp 

« dissolution ’, [sce pp. 257-8» ante.] 


i : be : 
(12) As to how far the President shall ; c ae Practice: 
free o refuse the Prime Minister's advice as to (13) May, Parliamentary 


adjournments, 
me,—hours, 
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days or weeks. Prorogation terminates the session itself and, in England, the 
effect of prorogation is at once to suspend all business of Parliament for that session, 
and all proceedings pending at that time, excep! inpeachment, are quashed by 
prorogation. Every bill must therefore be renewed in the next session after proro- 
gation, as if the Bill had never been introduced before.'* 

It is to be noted that ‘adjournment’ is not included in Art. 85 (2). ‘The 
reason is that even in England, where the Crown has the prerogative as regards 
summoning, prorogation and dissolution,—adjournment has come to be a matter 
solely in the power of each House of Parliament (Vay). So, while the Indian 
President shall have the power to summon, prorogue or dissolve,—the power to 
adjourn from day to day, would belong to the two Houses exclusively. Under the 
meeting of Parliaments Acts, 1797 and 1870,'* the English Crown has the power 
to order resumption of business when both Houses stand adjourned for more than 
14 days. The President of India has no such power to interfere with the power 
of the Houses to adjourn at or for any time within a session. 


Dissolution, on the other hand, means the end of the life of the lower House 
itself, and calls for a fresh election. It may take place either by the expiry of the 
constitutional term of the House (e.g., 5 years in the case of our House of the People) ; 
or, by the exercise of the power of dissolution by the head of the Executive at any 
time earlier than the fixed term. Of course, the latter power belongs to the Exe- 
cutive only under the Cabinet form of Government. As already explained, it is 
a powerful weapon at the hands of the Prime Minister to bind down his recalcitrant 
supporters by the threat of the risk and expenses of a fresh election ; and, at the 
same time, it places at the hand of the Cabinet the means of obtaining the verdict 
of the people themselves when they consider that the adverse vote of the House 
do not reflect the views of the people themselves [see pp. 250, 252, ante}. 


Courts are bound to take judicial notice of the beginnings and ends of pro- 
rogations and sessions of Parliament.!°® 


Analogous Provision —Cl. (2) of the present article has to be read with Cls. 
(3)-(5) of Art. 107 as to the effects of ‘ prorogation’ and ‘ dissolution ’. 


: ; 8G. (1) The President may address cither 
Gor on ae House of Parliament or both Houses assembled 
Houses, together, and for that purpose require the 


attendance of members. 


_ (2) The President may send messages to either House of 
Parliament, whether with respect to a Bill then pending in Parliament 
or otherwise, and a House to which any message is so sent shall with 
all convenient despatch consider any matter required by the message 
to be taken into consideration. , 


Cx. (1): 
OtHER ConsTITUTIONS - 


England.—No doubt, the Crown. has the legal right to attend Parliament 
at any time and to require the attendance of members of Parliament: for hearing 
him. _ But with the growth af ‘constitutional government, the Crown has ceased 
‘to visit Parliament or to address it except on ceremonial occasions.1? It is interestin 
: note that Charles: II visited the House of Lords to rebuke them, in 1671. But 
oe oe has ceased to visit Parliament for participating in its deliberations or 
give them any directions, since the time of Queen Anne. 


(14) As'to the effecrs-of proto ior i 
( of } gation and disso- - 53. 
a under our Constitution, see under art. 107, y (16) R. v, Wilde (1671) 1 Lev. 
(15) Chalmers and Hood Phillips, © Say eae oe 
a : iillips, Consti- 17) For example, for deliveri ‘ 
tutional Law, p. 52; Keith, Constitutional Law, from the Throne’ (sce a pag tas Pag in ar 
- > 
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U.S. A—Some Presidents have used the constitutional right to give infor- 
mation to Congress [Art. II, sec. 3], to address the Houses orally,—though usually 
the practice is to send written messages, }8 


Burma and Eire.—See under Cl. (2), below. 
Government of India Act, 1935.—Sec. 20 of the Act provided— 


“ 


, (1) The Governor-General may in his discretion address either Chamber of the Federak 
Legislature or both Chambers assembled together, and for that Purpose require the attendance of 
members.”’ 


’ InpIa 
Cl. (1) : President’s right of address—While Art. 87 (1) makes it obligatory 
upon the President to make the ‘opening address’ to Parliament, the present 
clause enables him to address Parliament (either House or both Houses together) 
at any time and for any purpose, ¢.g., at the time of prorogation. 

No debate on address under this clause —R. 17 of the Rules of Procedure and 
Conduct of Business in Parliament, 1950, provides:— 

“*No time shall be allotted for the discussion of the matters referred to, in the President’s 
Address under Art, 86 (1) of the Constitution : Provided that the contents of the address may be 
referred to in any debate in Parliament.” 

Ci. (2): 
OrHER ConsTITUTIONS 


U.S. A.—The American President possesses the power to inform, and send! 
messages to, the Congress, though he has no right to attend or to address them. 
Art. II, section 3 says— 


“ He (the President) shall from time to time give to the Congress information of the State of the 
Union, and recommend to their consideration such measures as he shall judge necessary and expe- 
This provision may seem to be rather anomalous, since the American President 
is no part of the Legislature, and cannot have any legislative functions, owing 
to the rigid application of the doctrine of Separation of Powers. Bur the very 
operation of that Theory necessitates such a provision for communication eileen 
the Executive and the Legislature. By the nature of things, the Executive mus 
have more extensive sources of information in regard to domestic and foreign affairs 
than the Legislature can be expected to possess. Since the Ae ea 
is not represented in the Legislature through responsible Minisiors site : 
possibility for Congress to have the benefit of the experience and i a oe 
the Executive on matters of national importance. Through the a oad 
may also have the wishes of the leader of the nation, though they are ee ieee facton 
upon such messages. The messages, in short, are an instrument 0} oS lacking, 
between the Executive and the Legislature, which would have bee z — pena 
. without them, in the American Constitution. They a ri Redd They hace # 
purpose of announcing policies, but also for ee legit . 
great public importance and are widely read and discussed. 


England.—On this point, we have a divergence Dewees dew aE crown 
in the English Constitution. In law and theory, there is ah ng “ sis panonally 
to send any messages to Parliament, when he possesses oy rk is a 
attend and address them. But since the time of George Vis aay peau 
come to be in disuse except for purely formal purposes. : pakie Or foal witts 

ccasions, such as a request for supply or an intimation of perm Se tees 

: atter “of prerogative or royal property, the Crown oS say statement 

Seer the indulgence of at pose ington Jee Reet isos 
— uence 

she ons aren pei ca debate is forbidden.1® The Crown has no longer 

om : Government and 





i i 7 8) Beard, American 

i oguing the session (Chalmers and G8 eG. 

Hood Phillips, p52.) Even this function is some- Politics, "930 Eenetitutional Law, Pp. 53: 
times performed by the Lord Chancellor as his (19) Keith, s 


deputy. 


Art, 86] Tue UNion 297 


any constitutional right either to influence the deliberations of Parliament or to 
interfere with them. Sometimes a royal message is sent through a Minister to 
announce a sudden emergency, necessitating the calling out of reserve in force. 


Fourth French Republic—Art. 37 of the French Constitution of 1945 says—- 


“ The President of the Republic shall communicate with the Parliament by means of messages 
addressed to the National Assembly.” 


- Eire-—Art. 13 (7) of the Constitution of 1937 says— 


“70 The President may, after consultation with the Council of Stat: communicate with the House $ 


of the Oireachtas by message or address on any matter of national or public importanse. 2 The 
President may, after consultation with the Council of State address a message to the nation at any 
time on any such matier. 3° Every such message or address must, however, have received the 


approval of the Government,” 
Burma.—Att. 61 (1) of the Burmese Constitution, 1948, says— 


“The President may communicate with the Parliament by message or address on any matter 
of natioral or public importance.” 


Government of India Act, 1935.—Sec. 20 (2) of the Act provided— 


(2) The Governor-General may in his discretion send messages to cither Chamber of the 
Federal Legislature, whether with respect to a Bill then pending in the Legislature or otherwise, an? 
a Chamber to whom any message is so sent shall with all convenient dispatch consider any matter 
which they are required by the message to take into consideration.” 


INDIA 


Scope of Gl. (2): President’s right to send messages to Parliament—Though our 
Constitution has adopted the Parliamentary system of government to the exclusion 
of the Presidential system of the American type, and though royal messages, except 
on formal matters have practically become obsolete in England, our Constitution, 
nevertheless gives the President the right to address and to send messages to Parlia- 
ment, at any time?®a, 


It is be noted that no provision corresponding to that in Art. 13 (7) of the 
Constitution of Eire has been engrafted in our Constitution, to require that the 
President’s address or message must have the approval of the Cabinet. Nevertheless, 
it may be expected that unless the President ventures to interfere with the consti- 
tutional responsibility of the Council of Ministers to Parliament, he would not give 
any address or message except on ministerial advice. 


The power given by the present clause is very wide; it provides that the message 
may relate to a pending Bill or to any other matter. 


Procedure in the House on receipt of the message.—R. 13 of the Rules of Procedure 
and Conduct of Business in Parliament, 1950, empowers the Speaker to give 


directions as to the procedure to be followed on receipt of a message under 
Art. 86 (2). 


Communications between President and Parliament—Rr. 146-7 of the Rules of 


Procedure and Conduct of Business in Parliament, 1950, may be noticed in this 
connection : 


_ ‘£146. Communications from the President to Parliamen 
written message signed by the President or, if the President 
his message shall be conveyed to the Speaker through a Mini 


147. Communications from Parliament to the President shall be made—(1z 
address, after motion made and carried in the House, and (2) through the Speaker” ee ieee 


Analogous Provision.—In case of a deadlock between the two Houses, the Presi- 
dent may notify his intention to summon a joint sitting, by a message [Art. 108 (1)]. 
Instead of assenting to a Bill, the President may return a Bill to the Houses with a 
message requesting its reconsideration [Art. 111, Proviso]. 


t shall be made to the speaker by 
is absent from the place of meeting 
ster. 


a et 


20 1 init i i 
tee Hood Phillips, Consti- (20-2) See my article on the ‘President of 


India’ in (1949) F.L.J. at pp, 117-8 (Journal), 
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bo $7. (1) At the commencement of every 
Special address by the — session the President shall address both Houses 


President at the | com- - 
Mencement of every session. of Parliament assembled together and inform 


Parliament of the causes of its summons. 


(2) Provision shall be made by the rules regulating the 
procedure of either House for the allotment of time for discussion 
of the matters referred to in such address and for the precedence 
of such discussion over other business of the House. 


OrHER Constitutions 
England.—Not only is Parliament summoned by the Crown,—neither House 
can proceed with any business until the Crown has declared to the House the causes 
of summons. He docs this by a speech at the commencement of each session, 
which he delivers either in person or by commission. The Speech from the Throne 
is now used for political purposes, by the Cabinet to announce ministerial policies 
and the speech is usually written by the Prime Minister. 

“* The speech deals in outline with the general political outlook, the legislative measures to 
be introduced during the session, and in a portion addressed to the Commons alone, calls atten- 
tion to the requirements of the Crown for supplies to carry on the government of the country.”?! 

After the King’s speech is delivered or read, an address is presented by the 
House in the form of a resolution thanking the Crown for his most gracious speech. 
Thereafter amendments are moved to the address by way of additions thereto, Amend- 
ments to the Speech are also used for political purposes. Usually it is the members 
of the Opposition who move these amendments, but even members of the majority 
party who are disgruntled may sometimes move such amendments so as to raise 
a debate on matters of general policy or administration which are of general interest 
and importance, and the debate on them sometimes extends over several days.?* The 
occasion is very rarely used to bring about a fall of the Government. ?? 

U. S$. A—There is no specific provision enjoining or empowering the President 
to address Congress at the opening session. But there is nothing to bar the 
President’s sending or reading a message at the opening session, declaring policies.” 


INDIA 


Scope of Art. 87 : The Opening Address.—The power conferred upon the pana 
by the present article corresponds to the ‘ Speech from the Throne’ in nm inn 
Though there was no precedent for any such speech under the Gayernmenk¢ an 
Act, 1935, the opening address delivered by President Rajendra Prasad 1 “ 
first. session of ‘the Indian Parliament immediately after the cae 
of the Constitution shows that this power of the President will be Se fhe 
ministry and for similar purposes as in England.?4 The President's speech will be 


i 7 estic 
first authoritative pronouncement of the policy of the Gov ahaa ben Ae 
and foreign. It will contain a comprehensive review of the aguivems a eastde 
Government in the past year and a survey of the problems, particularly 
and financial, before the country. 


Cu. (2): ‘ 
Rules of Procedure.—Rules 1 1—16 of the Rules of Procedure and Con 


Business in Parliament, 1950, provide— 
“a1, The Speaker, in consultation with the Leader of tk 
discussion of the matters referred to in the President’s 


Constitution. . atk 
12, On such clay or days or part of any day, Parliament anal ee eae ie 
; referred to in such Address On a motion of thanks moved by 


matters re 
seconded by another member. 


iuati i . 165. 
(2 Seith, Constitutional Law, p. 59. tics, 1939, p- If stuent Assembly Debates, 
a al Government of Eneland, Vol. I, (24) Vide also Constitue: 
pp. 307: 330. Vol. VIII, p. 110. 
’23) Beard, 


uct of 


shall allot time for the 


»e House, () of ke 


Address under Art. 87 


to discuss the 
hich shall be 
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13. Auzendments may be moved to such motion of thanks in such form as may le considered 
appropriate by the speaker. ; : . Neston te 
i i (1) Notwithstanding that a day has been allotted for discussion on the President's 
Address,— ; ; 

(a) A motion or motions for Jeave to introduce a Bill or Bills may Le made and a Vjll or 
* ills may be introduced on such day, and 

(6) Other business of a formal sharact-r may be transacted on such day before the House 
Commences or continues the discussion on the Address. / 

(2) The discussion on the Address may b- postponed in favour of Government Bill or wither 
Government business on a motion being made that the discussion on the Address he adjourned! to 
‘a subsquent day to be appointed by the Speaker. The Speaker shall forthwith put the qgrestion, 
ny amendment or debate being allowed. : - 

(3) The discussion on the Address shall be interrupted in the course of a sitting by an 
adjournment motion under rule 48. / aNd 

415. The Prime Minister or any other Minister. whether he has previously taken part in the 
discussion or not, shall on behalf of the Government have a generel right: of explaining ul 1+ si- 
tion of the Government at the end of the discussion and the Speaker may enquire Kee mu ue 
“will be required for the speech so that he may fix the hour by which the discussion shail con ude, 

16. The speaker may, if he thinks fit, prescribe, after taking the sense of the House, a time 
limit for speeches.” 


88. Evcry Minister and the Attorney-General of India shall 

have the right to speak in, and otherwise 

Rights of Ministers and to take part in the procecdings of, cither 

nee eral 5 fe" House, any joint sitting of the Houses, and 

any committee of Parliament of which he may 

be named a member, but shall not by virtue of this article be entitled 
to vote. 


OTHER ConsTITUTIONS 

England—aA minister has the right to address the Chamber of which he 
is a member ; and though he may visit the other Chamber when matters relating 
to his own Department are under discussion, he has no right to speak in that House. - 
Again, a minister who is not for the time being a member of Parliament has no 
right to speak in either House.?® 

Eire.—Art. 28 (8) of the Constitution of 1937 provides— 

“ Every member of the Government shall have the right to be heard in each House of the 
Oireachtas,” ; 


This is a departure from the English precedent and enables a Minister to ad- 
dress a Chamber of which he is not a member. 


South Africa.—Sec. 52 of the South African Constitution Act provides— 

“& member of cither House of Parliament shall be incapabl- of being chosen or of sitting as 
a member of the other House ; Provided that every Minister of State who is a member of cither 
House of Parliament shall have the right to sit and speak in the Senate and the House of Ascembly, 
-but shall vote only in the House of which he is a member.” 

Fourth French Republic—Art. 53 of the Constitution of 1946, provides— 

“The Ministers shall have access to the two Chambers and to their Commiiue-s. 
‘be heard When they request it.” ‘ 

So, a minister who is a member of one Chamber may also speak in the other 
Chamber and even a minister who is not a member of the Legislature at all may 
‘speak in either’ Chamber. 


They must 


Burma.—Sec. 79 of the Burmese Constitution is identical with Art. 88 of our 
Constitution. ° . ; 


** Inara 


Art, 88 : Right of Ministers and Attorney-General to speak in either Haise or Com- 
-‘mittee?5-a.__Every House of Parliament being an autonomous body, would not allow 
—-- eee 


(25) Lowell, Government of England, Vol. two kinds, (a) select Committees or Committees 


appointed by the House for particular pur- 
are of poses, ¢.g., Select Committees for considering 


> 
25-2) Committees in our Parliament, 
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any person who is not a member of that House, either to participate in its proceed- 
ings or to vote [Cf. Art. 100 (1) ; 104]. The present article engrafts an exception 
to that general rule. It enables every Minister as well as the Attorney-General 
to speak in either House of Parliament or any of its Committees, or at a joint sitting 
of both Houses, though he might not be a member of that particular House or of 
any House at all. But he would have a right fo vote only if he is a member of that 
House of Parliament in which the voting takes place. 


Now, Art. 75 (5) provides that a person who is not a member of either House 
of Parliament, may remain a Minister for a period of six months. Again, the 
Artorney-General would be a nominated person [Art. 76 (1)] and would not be a 
member of Parliament. It would be a disadvantage for the Legislature if such a 
Minister or the Attorney-General is debarred from placing his information or point 
of view before either House when some matter under his charge is being discussed 
in the House. Further, since a Bill requires passage by both Chambers, it would 
be difficult for the Government to pilot a Bill, if the Minister-in-charge is not allowed 
to speak in the lower House simply because he is a member of the Upper House, 
and conversely. It is to meet these difficulties, that the present article has been 
adopted. But the right to vote is confined to membership [Art. 100 (1), post]. 
This provision seems to be an improvement upon the English precedent (see above) 
and follows the French and Irish precedents. 


Officers of Parliament 
The Chairman and Deputy — @._ (1) The Vice-President of India shal! 


Sule een ree be ex-officio Chairman of the Council of States- 
(2) The Council of States shall, as soon as may be, choose 
a member of the Council to be Deputy Chairman thereof and, so 
often as the office of Deputy Chairman becomes vacant, the Council 
shall choose another member to be Deputy Chairman thereof. 


Art. 89 : Chairman of the Council of States—This Article follows Art. I, sec. 3 (4) 
of the Constitution of ee United Seas of America, and provides that oa one 
of States shall have an ex officio Chairman [while the Chairman or Spea “i ie 
House of the People shall be an elected member of that House],—viz. Gla saa 
President of India. But when the Vice-President is unable to act . : Sacaie 
his functions will be performed by the Deputy Chairman, who is an electe 
ber of the Council of States [Arts. 89 (2) ; gt (1)]. 


Vacation and _ resignation 90. A member holding office as Deputy 


of, and removal from, the il of States— 
office of Deputy Chairman. Chairman of the Counc feast thie 


(a) shall vacate his office if he ceases to be a mem 


Council ; _ 
(6) may at any time, by writing under his hand_ addresse 
to the Chairman, resign his office ; and pie 


i lution 
be removed from his office by a reso dl 
(eden oes by a majority of all the then members of the Counc 


¢ 
Provided that no resolution for the “parpose of cae 
shall be moved unless at least fourteen days’ notice 


of the intention to move the resolution. 

be nates of parsiouar Bale; (0) Stondlog oes oatls i is appointed, ¢.8-» 
i her Committee is appoin 

(6) Standing eo Privileges, Committee on 

Petitions, Committee on Public Accounts, Com 

mittee on Estimates. 


the clauses of particular Bills; ( 
Committees, i.e, Committees appointed by the 
House at the commencement of Parliament or 

om time to time, the members of which hold 
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91. (1) While the office of Chairman is vacant, or during any 
period when the Vice-President is acting as 
Power of the Deputy Chair» OF discharging the functions of, President, 
man or other person to the duties of the office shall be performed 
perform the duties of the by the Deputy Chairman, or, if the office of 
aca i ae Deputy Chairman is also vacant, by such 
member of the Council of States as the 

President may appoint for the purpose. 


(2) During the absence of the Chairman from any sitting 
of the Council of States, the Deputy Chairman, or, if he is also absent, 
such person as may be determined by the rules of procedure of the 
Council, or, if no such person is present, such other person as may 
be determined by the Council, shall act as Chairman. 


92. (1) At any sitting of the Council of States, while any 
resolution for the removal of the Vice-President 
The Chairman or the from his office is under consideration, the 
Deputy Chairman not to Chairman, or while any resolution for the 
preside while a resolution for 7 . 
his removal from office is Yremoval of the Deputy Chairman from his 
under consideration. office is under consideration, the Deputy 
Chairman, shall not, though he is present, 
preside, and the provisions of clause (2) of article g1 shall apply in 
relation to every such sitting as they apply in relation to a sitting 
from which the Chairman, or, as the case may be, the Deputy 
Chairman, is absent. 


(2) The Chairman shall have the right to speak in, and other- 
wise to take part in the proceedings of, the Council of States while 
any resolution for the removal of the Vice-President from his office 
is under consideration in the Council, but, notwithstanding anything 
in article 100, shall not be entitled to vote at all on such resolution 
or on any other matter during such proceedings. 


Art. 92 : Chairmanship when resolution for removal under consideration—It would be 
anomalous if the Vice-President were to preside over the Council of States when 
a resolution for his own removal [Art..67, Prov. (d)] is being considered by the 
Council. At such a sitting, the Vice-President shall have a right to be present, 
to speak in or otherwise take part in the proceedings, but he shall neither act as 
Chairman nor have a vote. At such a sitting, the Deputy Chairman shall preside 
over the Council, as if the Chairman was absent. Similar is the provision as regards 
a sitting for consideration of removal of Deputy Chairman. 


Analogous Provision.—See Art. 96, relating to the Speaker and 
of the House of the People. See ais Arts. Tet, isc) pert eg eee! Beers 


93. The House of the People shall, assoon as may be, choose 
two members of the House to be respectivel 
The S 4 
Spies Pike wy Speaker and Deputy Speaker thereof and, so 
the’ People. often as the office of Speaker or Deput 
Speaker becomes vacant, the House shail 


choose another member to be Speaker or Deputy Speaker, as the 


case may be. 


, 
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OTHER ConsTITUTIONS 


: England.—The Speaker of the House of Commons, is elected from amongst 
its members at the commencement! of each Parliament and his office lasts for the 


life of that Parliament. 


In practice, however, once elected, a speaker is re-elected by each successive 
Parliament irrespective of its party composition®; so that the election of a new 
Speaker takes place only if a Speaker dies or fails to be returned in a new Parliament. 


He is the mouthpiece through whom the Commons communicate with the 
Sovereign and he represents the House on all occasions. The substantial part 
of his duties now is to preside over the proceedings of the House, to preserve order 
and to rule upon points of order. He issues warrants of commitment and enforces 
obedience to the orders of the House. He has under the Parliament Act, 19tt 
the power of certifying whether a particular bill is a Money bill or not, and his 
decision is final on that point. 

As the presiding officer of the House and the guardian of its privileges, the 
Speaker has the following powers, inter alia, which may _ be said to be autocratic : 
(a) He decides whether a motion to closure debate may be put or whether it is an 
infringement of the rights of the Opposition. (ii) He can refuse to entertain a 
dilatory motion if he considers it to be an abuse of the rules of the House. (iii) 
He can stop irrelevance or repetition in speech. (iv) He can name a member for 
suspension, for disregard of his authority. (v) He can exclude strangers from the 


House. * 

The Speaker’s decisions are printed in the Official Report and the Journals 
of the House, have the force of precedents and are followed by each successive 
Speaker until the Rules or Standing Orders are themselves changed. The Speaker’s 
rulings thus constitute the ‘ practice’ of the House, while the Standing Orders 


govern the ‘ procedure’.4 

The Speaker maintains order in the House in the following ways—(i) By 
calling members to order ; (ii) By ordering them to withdraw for the sitting; (iii) 
By ‘naming’ them to the House, i.e., for considering whether a named member 
should be suspended ; (iv) In case of grave disorder, the Speaker can adjourn 
the House without question put, or suspend the sitting for any time he thinks fit. 


The position of the Speaker of the House of Commons is one of strict imparti- 
ality or neutrality. He resigns from his party® and discards his party colours as 
soon as he takes the Chair. He¢ is the spokesman and representative of the dignity 
of the House and the guardian of its privileges. As the presiding officer, he must 
act with the impartiality of an umpire or judge, free from any personal or Bary 
bias. It is this impartiality which upholds the finality of his decisions. ae a 
Speaker’s rulings on points of order there is no appeal and any expression ae is~ 
agreement with it by a member would constitute contempt of the Chair. Even 
the House cannot directly override a Speaker’s decision, though the House ie 
at any time change jts own rules by a majority vote’, ne the een 
himself refers a question to the judgment of the House ; but if he makes a cects 


on his own responsibility, its authority cannot be. questioned. 

d i Re rerar . nermit questions 
“Tf a member raises point of order the Speaker gives his decision + he my panay ques ilons 
to clucidate it and suggestions which may enable the meraber to keep within the ru 
no discus ien.?> 


The neutrality of the Speaker’s 
Owing to the prac 
Speaker has not got 


ained by the operation of 
cted so long as he desires, 


position is maint, 
f the Government or the 


several rules—(i) tice of being re-cle 
once elected, the to scek favours 0 






, Parliament 1948, P- 
of the Speaker m: 





°. * (5) Jenn 


, however, 








(1) Keith, Constitutional Law, p+ ) ngs 
(2) Jennings, Parliament, 1948, DP. 57- (6) An action « eles one Y> stantive 
(3) See, further under Art. 105 (3)5 post. be dise ussed by t different time 

(4) Jennings, Parliament, 1948, p- OF. motion, brought ata ct 
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; ii i si iberal salary, charged 
i , He has an official residence, and a li i re 
cate ee rad (so that his emoluments are not dependent on the vote 
of the H se). He also gets a pension and a pecrage when he retires. (iii) He 
anes ae meek in any debate’, nor vote exccpt in case of a tie (of this see further, 
under Art. 100 (1), post). 


U. S. A.—Differing from the English practice, the Speaker of the House of 
Representatives is a party man, chosen by a caucus of the ey party. te has 
similar power to recognize or refuse to recognize those who desire to speak on a 
measure, but in all this, he is influenced by his party bias. 


Ceylon.—See sec. 17 of the Ceylon (Constitution) Order in Council, 1946. 


J itution is identical with Art. 93 of 
Burma.—Sec. 67 (1) of the Burmese Constitution is ic ¢ 
our Constitution, au betituting “Chamber of Deputies’ for ‘ House of the People.’ 


Government of India Act, 1935.—Sec. 22 (5) of that Act contained similar provision, 
INDIA 


Art. 93 : Speaker of the House of the People.—The position of the Speaker under 
our Constitution is sought to be made as impartial and independent as in England, 
by the following provisions—(i) His salary and allowances are ‘ charged’ on the 
Consolidated Fund (Art. 112 (3) (4)]- (ai) He can be removed only by a resolution 
of a special majority of the House itself [Art. 94 (¢)]. (iii) He has no vote except 


in the case of a tie [Art. 100 (1)]. ; 


Procedure for election of Speaker and Depuly Speaker.—Sce rules 5—6 of the Rules 
of Procedure and Conduct of Business in Parliament, 1950.*-@ 


Functions of the Speaker under the Rules of the Provisional Parliament.—The follow- 
ing is a summary of the more important powers of the Speaker, under the Rules 
of Procedure and Conduct of Business in Parliament, 1950— 

(i) He allots, in consulation with Leader of the House, tine for discussion of matters 


referred to in Art. 87 (1), and prescribes the formin which amendments may be moved to the 
motion of thanks to the Address, He may also prescribe a time-limit for speecties on the Address 
under Art. 87 (1). 

(ii) He determines order of business in the House in consultation with Leader of the House. 

(iii) He decides admissibility of ‘questions’ and has the power of disallowing questions 
which are calculated to obstruct procedure in Parliament. 

(iv) ‘The Speaker’s consent is necessary to make a motion for adjournment to discuss a 
matter ‘of urgent public importance’, and he prescribes the time-limit for speeches on such 
motion. 


(v) No motion to introduce a Bill is necessary 
Gazette. 
(vi) He appoints Chairmen 
respective Committecs. 
(vii) His consent is necessary for moving a motion for adjournment. of debate on a Bill. 
(viii) He decides admissibility of a ‘ resolution ’. 
(ix) He may prescribe a time limit for s| 
for timely completion of all financial business: 
(x) Communication between President and Parliament and vice versa shall take place through 
the Speaker, 


(xi) He decides a menaber’s right to speak and order of speeches and speeches shall be 
addressed to the Speaker, and questions to other members must be asked through Speaker, 


(xii) Whenever the speaker rises, others must take seat and must not leave while the Speaker 
addresses the House. 


» ifthe speaker directs publication in the 


of Select Committces from amongst members of the 





peeches on the Budget and take all steps necessary 


(xiii) The Spcaker decides all points of order and his decision is final, 
(7 Lowell, Government of Fnyland, Vol. I,_ (8-a) Gazette of India, 
P. 262. 14—2—50. 
(9) Keith, Constivational Law, 
son, Parliament, 1934, pp. 53-4. 


Extraordinary, 
(8) Beard, American Government and Politics, 


1439, P. 102; Burdick, American Constitution, 


P. 99, Morris 
Pr 1, 
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(xiv) The speake preserves order in the House and has all powers necessary for that purpose 
(xv) He puts questions to vote and announces results and his announcement is fina]. 


(xvi) He may direct any member guilty of disorderly i 
) n ly conduct to withdraw, and name a 
mca for suspension who disregards the authority of the chair and persists in obstructing trasincts 
e House, 


(xvii) He may adjourn or suspend business in case of grave disorder, 
(xviii) He may regulate admission of strangers and ask them to withdraw at any time. 


P Analogous Provision.—Cf. Art. 178, relating to the Legislative Assembly of a 
tate. 


Vacation and resignation © 4, A member holding office as Speaker 


cae. of ga eerie ve or Deputy Speaker of the House of the People— 
Deputy Speaker. 

(a) shall vacate his office if he ceases to be a member of the 
House of the People ; 

(6) may at any time, by writing under his hand addressed, 
if such member is the Speaker, to the Deputy Speaker, and if such 
member is the Deputy Speaker, to the Speaker, resign his office ; 
and 

(c) may be removed from his office by a resolution of the 
House of the People passed by a majority of all the then members 
of the House : 

Provided that no resolution for the purpose of clause (c) 
shall be moved unless at least fourteeen days’ notice has been given 
of the intention to move the resolution : 

Provided further that, whenever the House of the People 
is dissolved, the Speaker shall not vacate his office until immediately 
before the first meeting of the House of the People after the dissolu- 
tion. 

OTHER CONSTITUTIONS 
Burma.—Sec. 67 (2) of the Burmese Constitution is in the same language = 
Art. 94 of our Constitution, substituting ‘Chamber of Deputies’ for House of the 


People’. Further, under the Burmese Constitution, the resignation of the Speaker 
or Deputy President is to be addressed to the President of the Union. 


Government of India Act, 1935-—See sec. 22 (2) and (5) of that Act. 


INDIA 


isi i i i icle is identical 
ogous Provision Excepting the second Proviso, this Artic 

ei anh 60) above. Note that under either article, a majority of all the ce 
members of the House (as distinguished from the ordinary majority of members 


voting) will be required for removal. 
The provisions of Art. 179 relating to the Speaker or Deputy Speaker of a 
State Legislative Assembly are similar to those of the present article. 


95. (1) While the office of Speaker is 
vacant, the Ge of the office shall be per- 
Power of the Deputy > 


i ce 
Speaker or other person to formed by the Deputy Speaker or, if a eae 
perform the dutics o the of Deputy Speaker 1s also vacant, by su 
office of, or to act as, Speaker. eraber of the House of the People as the Pre- 


sident may appoint for the purpose. 
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‘During the absence of the Speaker from any sitting of the 
House Dneronle the Deputy Speaker or, if he is also ange such 
person as may be determined by the rules of procedure 2 4 c one: 
or, ifno such person is present, such other person as may be determine 
by the House, shall act as Speaker. 
Cx, (2) : Temporary Chairman.—R. 7 of the Rules of Procedure and Conduct 
-of Business in Parliament, 1950°%4 provides— 


i time to time as the case may be, the 
“ mencement of Parliament or from r 3 1 
k pS poten from amongst the members of Parliament a panel of not more than six 
‘Speaker sha y one of whom may preside over Parliament in the absence of the Speaker and 
So eee when so requested by the Speaker, or in his absence, by the Deputy Speaker. 
> 


(2) A Chairman nominated under sub-rule (1) shall hold office until a new panel of Chair- 

amen is nominated.” 
OG. (1) At anysitting of the House of the People, while any 
resolution for the removal of the Speaker 
The Speaker or Depuy from his office is under consideration, the 
‘Speaker not to preside while Speaker, or while any resolution for the 
from office isunder com removal of the Deputy Speaker from 
deration, his office is under consideration, the Deputy 
Speaker, shall not, though he is present, 
preside, and the provisions of clause (2) of article 95 shall apply 
in relation to every such sitting as they apply in relation to a sitting 


from which the Speaker, or, as the case may be, the Deputy Speaker, 
is absent. 





(2) The Speaker shall have the right to speak in, and otherwise 
‘to take part in the proceedings of,, the House of the People while 
any resolution for his removal from office is under consideration 
in the House and shall, notwithstanding anything in article 100, 
‘be entitled to vote only in the first instance on such resolution or 


‘on any other matter during such proceedings but not in the case 
-of an equality of votes. 


Analogous Provision —Cl. (1) of Art. 96 is similar to Cl, (1) of Art. g2, but Cl. (2) 
differs. While the Chairman of the Council of States shall have no vote when a 
resolution for his removal is being considered by the Council,—the Speaker shall 
‘have a right to vote in the first instance upon such refusal, but not in case of 


equality of votes. Cf. also Art. 181, relating to the Legislative Assembly of a 
State. ; 


97. There shall be paid to the Chairman and the Deputy 
Chairman of the Council of States, and 

of te? Grarallowanees to the Speaker and the Deputy Speaker of 
Deputy Chairman and the House of the People, such salaries and 
Sr oheaker and Deputy allowances as may be respectively fixed by 
: Parliament by law and, until provision in 


that behalf is so made, such salaries and 
allowances as are specified in the Second Schedule. 





Godictal a peat i _ 98. (1) Each House of Parliament shall 
ne _ have a separate secretarial staff : 
Sra ee eit Wns Se 
‘dct ich (g-a) Gazette of India, Extraordinary, T4-2r50, 
C—s9 ‘ + 
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Provided that nothing In this clause shall be construed as 
preventing the creation of posts common to both Ho 0) ~ 
uses f Parlia: 


(2) Parliament may b 

2 y law regulate the recruitmen 

the conditions of service of persons appointed, to the sem en 
staff of either House of Parliament. ; ae 


(3) Until provision is made by Parli 
the President may, after consultation with ie See ra H oe 
of the People or the Chairman of the Council of States, as the oie 
may be, make rules regulating the recruitment, and the conditions 
of service of persons appointed, to the secretarial staff of the House 
. the FoOpe ie the Council of States, and any rules so made shall 
; ve i an subject to the provisions of any law made under the 


Conduct of Business 


QQ. Every member of either House of Parliament shall, before 
Se tke B ste ie oe his seat, make and subscribe before the 
sarabers: resident, or some person appointed in that 
behalf by him, on oath or affirmation according 

to the form set out for the purpose in the Third Schedule. 


100. (1) Save as otherwise provided in this Constitution, all. 

a questions at any sitting of either House or 

Voting in Houses, power Joint sitting of the Houses shall be determined 
of Houses to act notwith- 7 > 

by a majority of votes of the members present 


standing vacancies and 
quorum. and voting, other than the Speaker or persom 


acting as Chairman or Speaker. 

The Chairman or Speaker, or person acting as such, shall not 
vote in the first instance, but shall have and exercise a casting vote 
in the case of an equality of votes. 

(2) Either House of Parliament shall have power to act 
notwithstanding any vacancy in the membership thereof, and any 
proceedings in Parliament shall be valid notwithstanding that it 1s. 
discovered subsequently that some ae who was not entitled 
so to do sat or voted or otherwise took part in the proceedings. 

(3) Until Parliament by law otherwise provides, the quorum 
to constitute a meeting of either House of Parliament shall be one- 
tenth of the total number of members of the House. ; 

(4) If at any time during a meeting of a House there 1s no 
quorum, it shall be the duty of the Chairman or Speaker, or person 
acting as such, either to adjourn the House or to suspend the meeting 


until there is a quorum. 
Cu. (1) 
OvHER CoNsTITUTIONS : ty 
England.—All questions in the House of Commons are decided by a majority 
of votes of the members present and voting. The Speaker puts the questions 
to vote and declares the result of a division. Usually, he ascertains the result by 
the voices, But if the Speaker’s statement is challenged, he directs the lobby to be: 


1 
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cleared, and again puts the question; if his statement is again challenged, he directs 
the locking of the doors and directs the members to the ‘ ayes ” and *‘ noes’ lobbies. 
But before doing that, he may ask the persons challenging his decision to rise and 
then give his final decision instead of directing a counting in the division lobbies. *-4 


Prior to 1906, refusal to vote might lead to suspension. But now, a member 
of Parliament is under no obligation to vote on any particular question. 


It has been already stated (p. 300, ante), that owing to the impartial position 
of the Speaker, he never votes on any question except in the case of a ‘tie’ or 
equality of votes. Again, even when he thus votes in case ofa tie, he bases his 
vote, “not upon his personal opinion of the merits of the measure, but upon the 
probable intention of the House as shown by its previous action, or upon some 
constitutional principle,” }° for which he may take information from the clerk of the 
House. For instance, the Speaker would, by tradition, vote in such a way as to. 
secure further discussion on the subject.1* 


In England, the position of the Chairman of the House of Lords,—the Lord 
Chancellor differs from that of the Speaker of the House of Commons. 


The Lord Chancellor performs, in the House of Lords the functions assigned 
in the House of Commons to the Speaker, but has not the same powers for main- 
taining order and controlling the course of debates. 

“He does not even decide which peer shall speak but if more than one rise at once, and refuse 
to give way, the question who shall have the floor is decided by the House itself. Order in debate, 
also, is enforced not by him but by the Lords themselves... ...... In short, his functions 
are limited to formal proceedings, and even in these he can be overruled by the House.” (Lowell). 

The rules of the House of Lords are so liberal that any peer may initiate a 
debate on a matter of public importance almost at any time. 


In addressing the House, the Lord Chancellor has precedence by courtesy, 
but though he has an ordinary vote if a peer, he has no casting vote like that of the 
Speaker. In practice he is always made a peer, but this is not a legal necessity. 
If a peer, he can of course, as such, take part in debate ; but otherwise not. 

Canada.—Sec. 36 of the British North America Act says— 


“Questions arising in the Senate shall be decided by a majority of voices, and the Speaker shal! 
in all cases have a vote, and when the voices are cqual the decision shall be deemed to be in the 


negative,” 
So, the Speaker of the Senate has an ordina 
case of a tie, the motion will be lost. 
Sec. 49, on the other hand, provides— 
“ Questions arising in the House of Commons shall be decided by a majority of voices oth 
that of the Speaker, and when the voices are equal, but not otherwise, the Speaker shall ave ee 


So, the Speaker of the House of Commons has a casting vote but no ordinary 
vote. ; 


Australia.—Secs. 23 and 40 of the Australian Const 
pond to secs. 36 and 49 of the British North America Act, 


South Africa.—In South Africa, the Speaker’s casting vote decides in 
tie, in both Houses [Secs. 31 and 50]. Otherwise the Sac kee has no ots, oar 

Ceylon.—Sec. 18 of the Ceylon (Constitution) Order in Council, 1946 is i 

the: 

same language as Cl. (1) of Art. 100 of our Constitution. Under the Constitution 
preeke the rai in which 4 special majority [2 of the total number of members 
of the House of Representatives] is required, is amend ituti 
Son ae Gh Prva] q' > mendment of the Constitution 


ry vote but no casting vote; in 


itution Act exactly corres~ 
respectively. 


(g-b) Keith, Constitutional Law, p. gg, 
Morrison, Parliament, 1934, Pp. 53.4. 

(x0) Lowell, Government of England, Vol. I, 
P. 262 ; see also Munro, Governments of Europe, 


from defeat by casting his vote a ainst 

motion to reduce the estimate of seppties ee 
the Minister of Transport, alleging discrimination 
P against road transportation services which 
PT “latest instance of the Speaker’s parang ee tbe preceding 
exercise of the casting vote was on May 1, 1950, -5-50, p. 5]. os (Statesman, Caleutta, 
when the Speaker saved the Attlee Government 
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Burma.—Sec. 69 (1) of the B ituti 
+85 Cy cra Cone ae e Burmese Constitution exactly corresponds to Art. 


Japan.—Art. LVI of the Japanese Constitution says— 


“* All matters shall be decided, i 
d » in each House, by a majorit as elsew! 
. F : it be E . y of those present 
provided in the Constitution. In case of a tie, the presiding officer shall decide Bienes 2 sea 


Government of India Act, 1935.—Sec. imi 
ee SOG ok ne ae Ae 185 ec. 23 (1) of that Act was exactly similar to 


INDIA 


Cl. (1) : Decision by majority of votes—This clause | 

s n 1 5. ays down that except in th 
cases otherwise provided by the Constitution, all questions at any sitting of either 
House or at any joint sitting, shall be determined by a majority of votes of the 
members present and voling on the question. 


The constitutional provisions that require a special majori 
; i pecial majority are: Arts. 61 (2 
(5) 5 61 (4) 3 90 (¢) s 94 (©) 5 108 (4) 5 124 (4) 2185 249 (1) 5 368. o 


How a question is determined.—R. 170 of the Rules of Procedure and Conduct 
of Business in Parliament lays down the procedure how the majority vote upon a 
question shall be determined by the Speaker : 


<¢ (1) On the conclusion ofa debate, the Speaker shall put the question and_ invite those 

who are in favour of the motion to say ‘Aye’ and those against the motion to say ‘ No’. 
a (2) The Speaker shall then say : ‘I think the Aycs (or the Noes, as the case may be) have 
it”. If the opinion of the Speaker as to the decision of a question is not challenged, he shall say 
twice: ‘ The Ayes (or the Noes, as the case may be) have it? and the question before the House 
shall be determined accordingly. 

(3) If the opinion of the Speaker as to the decision of a question is challenged, he may, if 
he thinks fit, ask the members who are for ‘ Aye’ and those for ‘ No’ respectively to rise in their 
places and, on a count being taken, he may declare the determination of the House. In sucha 
case, the names of the voters shall not be recorded. 

(4) (a) Ifthe opinion of the Speaker as to the decision of a question is challenged and he 
does not adopt the course provided for in sub-rule (3) above, he shall order a ‘ Division’ to be 
held. (5) After the lapse of two minutes, he shall put the question a second time and declare 
whether in his opinion the ‘ Ayes’ or the ‘ Noes’ have it. (c¢) If the opinion so declared is again 
challenged, he shall direct the ‘ Ayes‘ to go into the right Lobby and the ‘Noes’ into the Left 
Lobby. In the ‘ Ayes’ or ‘Noes > Lobby as the case may be, each member shall call out bis 
Division number and the Division Clerk, while marking off his number on the Division List, shall 
simultaneously call out the name of the Member. (d) After voting in the Lobbies is completed, 
the Division Clerks shall hand over the Division Lists to the Secretary, who shall count the votes 
and present the totals of ‘ Ayes’ and ‘Noes’ to the Speaker. (e) The result of a Division shall 
be announced by the Speaker and shal! not be challenged. (f) A member who is unable to go to 
the Division Lobby owing to sickness or infirmity may, with the permission of the Speaker, have 
his vote recorded either at his seat or in the Members’ Lobby. (g) Ifa member finds that he has 
voted by mistake in the wrong Lobby, he may be allowed to correct his mistake provided he 
brings it to the notice of the Speaker before the result of the division is announced, (h) When 
the Division Clerks have brought the Division Lists to the Secretary’s table, a member who has 
not up to that time recorded his vote but who then wishes to have his vote recorded may do so 
with the permission of the Speaker.” 

Speaker and Chairman’s casting vote-——Our Constitution places the neared 
Officers of both Houses on the same footing, by denying the right to vote to 
of them and enjoining both to exercise a casting vote 1n case of a tie. 

Analogous Provision —The provisions of Art. 189 “(1), regarding the Houses 


of the State Legislature, are identical. 


Cu. (2) 
OrHEeR CONSTITUTIONS : 
Ceylon.—Sec. 19 of the Ceylon (Constitution) Order in Council, 
cal with Cl. (2) of Art. 100 of our Constitution. 
Burma.—Scc. 69 (3) of the Burmese Constitution is also identical. 
Government of India Act, 1935.—So was sec. 23 (2) of the Act of 1935+ 


1946, is identi- 
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Cts. (3-4) 
OTHER CONSTITUTIONS 


England—A. 40 members (i.e., about 7 per cent. of the membership) form the 
quorum in the House of Commons. _Ifit is brought to the notice of the Speaker that 
40 members are not present in the House, the Speaker orders for the withdrawal of 
strangers and allows 2 minutes’ time for the members from other parts of the build- 
ing to assemble. The members are then counted twice, and if the number present 
is still found to be less than 40 the House adjourns till the next sitting day.'? In 
practice, a member would not draw the attention of the Speaker to absence of 
quorum, except for purposes of obstruction ;19 and the Speaker allows business 
to be done without a quorum unless some member asks for a count or unless there 
are less than 40 members voting at a division!*. There is no adjournment for want 
of quorum when the business before the House is a message from the Crown. 


B. In the House of Lords, on the other hand, only three members constitute 
a quorum for business other than legislation, while a quorum of 30 members is 
necessary for passing Bills. 


U.S. A—Art. I, Sec. 5 (1) of the Constitution says— 
“* A majority of each House shall constitute a quorum to do business,” 


The Constitution leaves to each House to determine how the presence of a 
quorum shal] be determined [Art. I, sec. 5 (2)]._ In practice it is determined from 
the journal kept by the Clerk of the House. 


Australia.—Sec. 39 of the Australian Constitution Act provides— 


“Until the Parliament otherwise provides, the presence of at least one-third of the whole number of 
members of the House of Representatives shall be necessary to constitute a meeting of the House for 
the exercise of its powers.” 


Sec. 22 makes similar provision for quorum in the Senate. 
Canada.—Sec. 48 of the British North America Act provides— 


“ The presence of at least 20 members of the House of Commons shall be necessary to constitute 


a meeting of the House of the exercise of its powers and for that purpose the Speaker shall be reckoned 
as a member.” 


Sec. 35 makes similar provision in the case of the Senate,—the quorum in that 
case being 15 Senators. 


South Africa—Secs. 30 and 49 of the South African Constitution Act makes 


similar provisions for its Senate and House of Assembly, th i 
go members, respectively. ee ae enna 


Ceylon—Sec. 20 of the Ceylon (Constitution) Order in Council, 1946, provides— 


“Tf at any time during a meeting of cither Chamber the atten 
drawn to the fact that there are, in the case of a meeting of the Senate. 
or, in the case of a meeting of the House of Representatives, % 
person presiding shall, subject to any Standing Order of tl 
question put.” 


Japan.—Art. LVI of the Japanese Constitution says— 


‘ Business cannot be transacted in ei : ; 
is present.” ither House unless at least one-third of the total membership 


Burma.—Sec. 69 (2) of the Burmese Constitution provides— 


“ The number of members necessary to constitute th st ‘i 
stile Pamees shall be deecrmined by ttc ‘¢ the quorum of either Chamber for the exercise 


Government of India Act, 1935.—Sec. 23 (3) of the Act of 1935 was— 
(12) Chalmers Hood Phillips, p. 


¢ . 116; May, i . 
Parlimentary Practice, 13th Ed. pp. 223-4. me ay 


(13) Gf. Jennings, Constitution of Ceylon, 


tion of the person presiding is 
fewer than six Senators present, 
fewer than twenty members present, the 
he Chamber, adjourn the sitting without 


(14) Jennings, Parliament, 1948, Pp. 75. 
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“Ifat any ti i ‘ 
of the Ga uring a mecting of a Chamber less than one-sixth of the total number of members 
athens adigurh ae. be the duty of the President or Speaker or person acting as such 
on eeeae t ‘er, or to suspend the meeting until at least one-sixth of the members 


INDIA 


Cls. (3)—(4) : Absence of Quorum.—While under the Constituti 

(following England), the Speaker has no duty! of ascertaining aie meek 
absence of quorum at any time, and the House may continue sitting unless the 
Speaker’s attention is drawn to that fact by some member,—it seems that under 
our Constitution, the Speaker shall have a duty to ascertain that fact suo motu, if 
any doubt arises in his mind. But instead of adjourning, he shall have the power 
‘to suspend the business of the House for any length of time in order to allow members 
to assemble. 


It is to be noted, however, that if any business is in fact transacted when 
there was no quorum, its validity would not be open to attack on that ground (Art. 
122 (1), post]. 


Analogous Provision.—Cf. Art. 189 (3)—(4), relating to the State Legislature. 


Disqualifications of members 


101. (1) No person shall be a member of both Houses of 
Pe Parliament and provision shall be made by 
Vacation of seats Pp 
: Parliament by law for the vacation by a person 
who is chosen a member of both Houses of his seat in one House or 
the other. 
(2) No person shall be a member both of Parliament and of a 
House of the Legislature of a State specified in Part A or Part B 
of the First Schedule, and if a person is chosen a member both of 
Parliament and of a House of the Legislature of such a State, then, 
at the expiration of such period as may be specified in rules made 
by the President, that person’s seat in Parliament shall become 
vacant, unless he has previously resigned his seat in the Legislature 
of the State. : 
(3) Ifa member of either House of Parliament— 
(a) becomes subject to any of the disqualifications 
in clause (1) of article 102, or 
(6) resigns his seat by writing under his 
Chairman or the Speaker as the case may be, 
his seat shall thereupon become vacant. 
(4) If for a period of sixty days a me 
Parliament is without permission of the House a 
thereof, the House may declare his seat vacant : fe : 
Provided that in computing the said period of sixty days no 
account shall be taken of aay ected during which the aoe 1S 
prorogued or is adjourned for more than four consecutive clays. 


mentioned 


hand addressed to the 


mber of either House of 
bsent from all meetings 


(15) Cf. Jennings, Constitution of Ceylon, — P- 194 
p. 171; Munro, Governments of Europe, 1947, 
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OTHER CONSTITUTIONS 

England—Double membership is avoided by the rule that none but a peer 
may sit in the House of Lords. On the other hand, a peer is disqualified to be 
‘elected to the House of Commons and if a sitting member of the House of Commons 
be made a peer, the House may declare his seat vacant. 1° 

Australia—Sec. 43 says of the Australian Constitution Act says— 

“A member of either house of Parliament shall be incapable of being chosen or of sitting as 
.a member of the other House.” 

South Africa—Sec. 52 of the South African Constitution Act is the same as 
sec, 43 of the Australian Constitution. 

Canada.—The prohibition is one-sided. Sec. 39 of the British North America 
Act says— 

“ 4 senator shal! not be capable of being elected or of «iting or voting as a member of the 
House of Commons.” 

Eire. —Art. 15 (14) of the Constitution of Eire, 1937, provides— 

“No person may be at the same time a member of both Houses of the Oireachtas, and, if any 
‘person who is already a member of cither House becomes a member of the other House, he shall 
forthwith be deemed to have vacated his first seat.”” 

Japan.—Art. XLVIII of the Japanese Constitution says— 


“No person shall be permitted to be a member of both Houses simultancously.”” 


Fourth French Republic—Art. 24 of the French Constitution of 1946 is similar 
to Art. XLVIII of the Japanese Constitution, quoted above. 

Ceylon.—Sec. 13 (1) of the Ceylon (Constitution) Order in Council, 1946, 
provides— 

“A senator shall be disqualified for being elected or appointed or for sitting or voting as a 
member of the House of Representatives.” ‘ 

Sec. 24 (1) (c) provides— 

“‘The'seat of a member of Parliament shall become yacant—if he is elected or appointed! a 
‘member of the Senate.” 

So, under the Constitution of Ceylon, a senator cannot be a member of the 
House of Representatives at all. On the other hand, a member of the House of 
Representatives can become a senator, but he would thereby vacate his seat in 
the House of Representatives, automatically. 

Burma.—Sec. 73 (1) of the Burmese Constitution is similar to Art. 1 

. . : , I ° 
the Constitution of Eire, quoted above. oe 


Government of India Act, 1935.—Cf. Sec. 25 (1) of that Act. 


INDIA 


Cl. (1) : Double Membership in Parliament.—It is left to Parliament t id 
by law in which House a person shall vacate hi: i fchoserr ements 
Lp Bea Satin P € his seat in case he is chosen a member 


. Cl. (2): Simultaneous membership of Parliament and State Legislature —Whi 
Cl. (1) prohibits simultaneous membership of both Houses of Pariament, Gh a) 
- prohibits simultaneous membership of a House of Parliament and of a State Legis- 
lature. While the question of vacation of one of the seats in the former case is 
el be ee y sa Rg we Parliament,—in the latter case it is to be 
yy rules made by the President. The i 
Prohibition of Simultaneous Membership Rules, coat cae nace 
Rules made by President.— j 
igen bane ee — ' Under Arts. 101 (2) and 190 (2), the President ha 


“* 1, These rules may be called the Prohibition of Simultaneous Membership Rules 1950. 


16) Keith, Constitutional Law, p. 61 2. 6-1- i 
Ne 46)50-C, Gatetle of India, Supp sy tem P 678: (1950) .C,]. 
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2. The period at the expiration of which the scat in Parliament of a person who is chosen a mem- 
-ber both of Parliament and of a House of the Legislature of a State specified in Part A or Part B of the 
First Schedule to the Constitution of India (hereinafter referred to as ‘the Constitution”) shall. 
become vacant, unless he has previously resigned his seat in the Legislature of such State, shall be 
fourteen days from the date of publication in the Gazette of India or in the Official Gazette of the 
State, whichever is later, of the declaration that he has been so chosen : 


Provided that in the case where a person who is a member of a House of the Legislature of any 
such State has been chosen to fill any seat in Parliament under the provisions of clause (3) of article 
379 of the Constitution and the declaration that he has been so chosen has been published in the 
“Gazette of India on any date earlier than the twenty-sixth day of January, 1950, the said period shall 
be the period expiring on the tenth day of February, 1950. 


3. The period at the expiration of which the seat of a person who is chosen a member of the 
Legislatures of two or more States specified in the First Schedule to the Constitution in the Legislatures. 
of all such States shall become vacant, unless he has previously resigned his seat in the Legislatures. 
of all but one of the States, shall be ten days from the later or, as the case may be, the latest of the 
dates of publication in the Official Gazettes of such States of the declarations that he has been so 
chosen.” 


Cr. (3) 
OTHER CONSTITUTIONS 


England.—By an ancient custom, a member of the House of Commons is not 
permitted to resign ; but if a member insists on being relieved of his seat, he applies 
to the Chancellor of the Exchequer to be appointed steward of the Chiltern Hundreds, 
which is a sinecure ‘ office of profit’ within the meaning of the Placemen Act of 
1705. As soon as the appointment is made, the member loses his seat. He pe 
after resigns the office of steward and thus keeps the office open for some other 
member who may desire to vacate his seat. : 

U. S. A-—A member of the House of Representatives may resign Ins seat by 
handing over to the Speaker his written resignation. : . 

Ceylon.—See sec. 24 (1) of the Ceylon (Constitution) Order in Council, 1946. : 

Burma.—Sec. 73 (2) of the Burmese Constitution corresponds to Cl. (3) © 
Art. 101 of our Constitution. ai 

Government of India Act, 1935.—Sec. 25 (2) of the Act of 1935 was also similar. 


Cx. (4) 
OTHER CONSTITUTIONS 4 rm 
Ceylon.—Sec. 24 (1) (e) of the Ceylon (Constitution) Order in Council, 194) 
says— os - 
7 “ The seat of a member of Parliament shall become vacant—if, without oa seave ae 
of Representatives first obtained, he absents himself from the sittings of the House during 2 
period of thrce months.” wee , = 
Burma.—Sec. 73 (3) of the Burmese Constitution is in the same ae 
Art. 101 (4) of our Constitution, substituting only ‘ thirty days’ in p) 
oe itution is taken 
Government of India Act, 1935-—Cl. (4) of Art. se of our Constitution 1s 
verbatim from Sec. 25 (3) of the Government of India Act, 1935- 
INDIA 


—A member does not automatically vacate: his. 


Cl. (4) : Vacation by absence. me. But if a member remains 


waved by absence for any length of tin . tion or 
absent ra 2 upon period of 60 days (excluding periods of proroga’ 


i his seat vacant, 
adjournment over 4 days consecutively), the House may dee nnn 
by a resolution. It is not obligatory upon the House to pass 


102. (1) A person shall be disqualified 


: ing a member of 
Disqualifications for mem- for being chosen, as, and for be g 


pee either House of Parliament— : 
(a) if he holds any office of profit under AS aed 

India or the Government of any State, ne a 

by Parliament by law not to disqualify its holder ; 
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(6) if he is of unsound mind and stands so declared by a 
competent Court ; 


(c) if he is an undischarged insolvent ; 


(d) if he is not a citizen of India, or has voluntarily acquired 
the citizenship of a foreign State, or is under any acknowledgment of 
allegiance or adherence to a foreign State ; 


(e) ifhe is so disqualified by or under any law made by Parlia-” 
ment. 


(2) For the purposes of this article a person shall not be 
deemed to hold an office of profit under the Government of India 
or the Government of any State by reason only that he is a Minister 
either for the Union or for such State. 


Orner ConstTITUTIONS 


England.—Various disqualifications for membership of the House of Commons 
have been imposed by different statutes. Those at present disqualified include 
aliens, bankrupts, felons, infants, Judges, persons guilty of corrupt or illegal practices 
at Parliamentary elections, holders of offices of profit under the Crown and holders 
of pensions at the pleasure of the Crown, except those who are excepted by statute. 
The net result of the different statutes relating to holders of office of profit is that, 
generally speaking, all civil servants as distinguished from the political heads of 
departments are excluded from membership. 


Ceylon.—Vide Sec. 13 of the Ceylon (Constitution) Order in Council, 1946. 


Burma.—Cls. (i), (ii), (ili) and (iv) of sec. 74 (1) of the Burmese Constitution 
correspond to sub-Cls. (d), (c), (6) and (a) of Art. 102 (1) of our Constitution. Be- 
sides, there are additional grounds of disqualification in Cls. (v)-(vii) of sec. 74 (1) 
of the Burmese Constitution. These are— 

* Any person who— , 

(v) whether before or after the commencement of this Constitution, has been convicted or 
has. in proceedings for questioning the validity or regularity of an election, been found to have been 
guilty of an offence or corrupt or illegal practice relating to elections which has been declared by an 
Act of the Legislature of Burma or of the Parliament to be an offence or practice entailing disqualifi+ 
cation for membership of the Legislature or of the Parliament, unless such period has elapsed as may 
be specified in that behalf in the provisions of that Act ; or 

(vi) whether before or after the commencement of this Constitution, has been convicted, in 
any of the territories included within the Union, of any other offence, and has, in either case, been 
sentenced to transportation or to imprisonment for not less than two years, unless a period of five years 


or such less period as the President may, in his discretion, allow in any particular case, has elapsed 
since his release ; or 


(vii) having been nominated as a candidate for the Parliament or having acted as an election 
agent of any person so nominated, has failed to lodge a return of the election expenses within the 
time and in the manner required by any Order made under this Constitution or by any Act of the 
Parliament, unless five years have elapsed from the date by which the return ought to have been 
lodged, or the President, in his discretion, has removed the disqualification ; 


shall be disqualified for being chosen as and for being a member ofteither Chamber.” 

Government of India Act, 1935.—Cf. Sec. 26 of that Act. 

: Inp1a : . 

Cl. (1) : Disqualifications for membership—While Art. 84 lays down the positive: 
qualifications required for standing as a candidate for membership of either House 
of Parliament, the present Article lays down the negative qualifications. Any 
person who comes within any of the sub-clauses of the present article will not be 
fit to be a candidate for membership ; further, if a sitting member of Parliament 
incurs any of the disqualifications mentioned in these sub-clauses, his seat will’ 
become automatically vacant [Art. 101 (3) (a)]. Additional grounds of dis- 
qualification may be imposed by law of Parliament, under sub-cl. (e). 


(18) See complete list in Chalmers & Hood Constitutional ’ 
Phillips, Constitutional Law, pp. 70-255 Keith, Pes ens 
Cc—40 
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Sub-Cl. (a) : * Office of profit .—Thi i 
BG : . —This expression occurs i i 
58 (2) ; 59 (2) ; 64; 66 (4) ; 102 (1) (a) ee (1) (@) peers ee are 
Actual making of ; i i 
“ f profit by the incumbent is not ‘ 
oe oe of Pee ae a is enough if the holder of the Ghiceynat Wasa rs oe * 
ro : : . . ec 
eo ee ee 
of “fee, allowance, reward, commodities eraninne eg i ee a 
fates. shateneven?3¥. 5 om » ED nts, perquisites or other advan- 
sak oever 772°. Profit ’ is thus used in a wide sense, and is not confined to 
aN eager gers aa . On core hand, the real question being whether remu 
i y kind is attached to the office, iati ; 
would not make the office other than one of cee epee any 
It is hardly necessary to poi i 
; point out that in order to be an ‘ i 
rae de care office (Blac on an ‘ employment’ with Ce eens 
nging ackstone). Hence, only holders of 
the Government are dis i ; each Tisldee Ch oe nk 
e G qualified by our Constitution. Hold 
onne benefit under contracts with the Government are ft ead bye 
‘onstitution, as are, by the Constitution of Ceylon, ?? or in England. : 
Legislation by Parliament.—Under the i 
s vent. c present clause, Parliament h 
the Parliament (Prevention of Disqualification) Act (XIX), res saa the 
eee offices as not constituting disqualification for membership of Parliament— 
ffice of a Minister of State, or a Deputy Minister or a Parliamentary Secretary 
or a Parliamentary Under-Secretary. The exemption and Parliamentary Secre- 
taries from the disqualification is obviously founded on the theory of Parliamen- 
tary Government.?4 i 
_ Together with these we are to read Cl. (2) of the present Article of the Consti- 
tution which exempts Ministers of the Union and States from the disqualification. 
Sub-Cl. (d).—It is to be noted that this Sub-Cl. is wider than the provisions of 
Art. 9, p- 42, ante. Not only acquisition Of citizenship of a foreign State but even 
acknowledgment of allegiance or adherence to ’ a foreign state are disqualifications 
for membership of Parliament. It is the President who, under Art. 103 (1), wil] 
interpret the meaning of these expressions in disputed cases. 
103. (1) If any question arises as to whether a member of 
7 either House of Parliament has become subject 
A ean gon auestion 2. ‘fo-any of the disqualifications mentioned in 
hee clause (1) of article 102, the question shall be 
referred for the decision of the President and 


his decision shall be final. 

(2) Before giving any decisio 
President shall obtain the opinion of 
shall act according to such opinion. 

‘ OrHER CONSTITUTIONS 


England.—Either House of Parliament has the right to provide for its due 
tions as to the legal qualifications of its members. 


composition and to decide ques 
Wensiydale Peerage Case, (1856) 140 


n on any such question, the 
the Election Commission and 


(1a) Delane v. Hillecat, 109 E.R. 115. 140 3 sly _ Peerage y i 
(20) May, Parliamentary Practice. Hans 3; Keith, Constitutional Law, pp: vs 
/ 86. If it is alleged that any candidate who has 

; his right to sit 


elected is disqualified, 
sc of Commons must be 
elf, or, if the alleged 


(a1) Reade v. Brearley, 17 T.C. 687. 


(22) Jennings, Constitution of Ceylon, pp- 163, been 


and vote in the House 
decided by the House 1ts 


167. . 
(29) House of Cominons (Disqualification ) | ; i cg 
Act ‘1782. disqualification has been raised in a pea 
2 Committee under the Parliamentary Elections Act,, 1868, 
to try such petivions 


(24) Cf. Report of the Select 
on Offices of Profit under the Crown (1941) 


HC. Pap. 120, pp. Xiii-xiv. 
(25) Michael Davitt's Case, (1882) 137 C.J- 


by the Judges appointe 
[Halsbury]. 
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U.S. A-—Under Art. I, Sec. 5 (1) of the American Constitution, similarly — 


“« Each House shall be the judge of the elections, returns and qualifications of its own members.” 


Japanese.—The Japanese Constitution similarly [Art. LV] gives to each House 
the power to judge disputes related to qualification of its members ; but a special 
majority of 2/3 of the members present is required to unseat a member. 


Burma.—Sec. 78 of the Burmese Constitution says— 


“ The Parliament may by law prescribe the conditions under and the manner in which a member 
of either Chamber of Parliament may be recalled.” 


INDIA 


Art. 103: Decision of disputes as to disqualification of members—Contrary to the 
English practice, the decision of questions as to disqualification of members is left 
to the President who, however, is required to act according to the opinion of the 
Election Commission. The President’s decision is final and the Courts shall have 
no jurisdiction to question the validity of the President’s decision, except on the 
ground that he has acted otherwise than according to the opinion of the Election 
Commission, for ‘ finality’ can attach only to intra vires exercise of the power, when 
a power is limited by conditions, The word “ shall” in cl. (2) of the present article 
also indicates that the President’s obligation to act according to the opinion of the 
Election Commission is absolute. It is also to be noted that there is nothing in 
the present Article, corresponding to the provision in Art. 74 (2), ante. 


Analogous Provisions. —The provisions of Art. 192 relating to the State Legislature 
are exactly similar. 


While the decision of disputes relating to disqualifications of members of Parlia- 
ment is vested in the President, the decision of election disputes is to be made by election 
tribunals, under Art. 324 (1), post. 


104. Ifa person sits or votes as a member of either House of 
Seite ate Parliament before he has complied with the 

a . ros 7 2 
ietine Bore making oath Tequirements of article 99, or when he knows 
‘or affirmation under _art- that he is not qualified or that he is disqualified 

3 yhey it i= s . “rs 

$y 29 en dikqualifed for membership thereof, or that he is prohibited 
: from so doing by the provisions of any law 
made by Parliament, he shall be liable in respect of each day on 


which he so sits or votes to a penalty of five hundred rupees to be 
recovered as a debt due to the Union. 


OTHER CoNsTITUTIONS 


Burma.—Sec. 75 of the Burmese Constitution corresponds to Art. 104 of our 


Constitution, substituting a penalty of ‘ri Ss. i 
> upees one thous ? 4 y 
‘ 3S Ip ne thousand’ in place of five hundred 


_ Government of India Act, 1935.—Sec. f th s i 
Similar to the present article of ~ Constitution. ames ean a 


INDIA 

Arr. 104: Penalty for sitting or votin 
make himself liable to the penalty speci 
‘votes as a member of either House, under 


by disqualified person—A person would 
ed in the present Article, if he sits or 
any of the following circumstances— 
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(a) before taking the oath or affirmation required by Art. 99 ; or 


(6) knowing, that he does not possess any of the qualifications required 
by Art. 84; or 


(c) knowing, that he is disqualified for any of the reasons specified in Art. 102; 
or 


_(d) knowing, that he is prohibited by any law made by Parliament from sitting 
or voting as a member of either House. 


The requirement of ‘ knowledge’ in cases (4)-(d) did not exist in Sec. 27° 
of the Government of India Act, 1935. These words are introduced in order to- 


exempt cases of bona fide mistake. It is obvious that the penalty under this Article 
will be imposed by the House itself. 


Powers, Privileges and Immunities of Parliament and its Members 


a _ 105. (1) Subject to the provisions of 

Powers, privileges, ctc.. this Constitution and to the rules and standing 
of the Houses of Parlia- * : 

ment and of the members Orders regulating the procedure of Parliament, 


and committees thereof. there shall be freedom of speech in Parliament. 


(2) No member of Parliament shall be liable to any proceedings 
in any Court in respect of anything said or any vote given by him in 
Parliament or any committee thereof, and no person shall be so 
liable in respect of the publication by or under the authority of 
either House of Parliament of any report, paper, votes or proceedings. 


(3) In other respects, the powers, privileges and immunities 
of each House of Parliament, and of the members and the committees 
of each House, shall be such as may from time to time be defined by 
Parliament by law, and, until so defined, shall be those of the House 
of Commons of the Parliament of the United Kingdom, and of its 
members and committees, at the commencement of this Constitution. 


(4) The provisions of clauses (1), (2) and (3) shall apply in 


relation to persons who by virtue of this Constitution have Hees 
to speak in, and otherwise to take part in the proceedings of, a I oe 
of Parliament or any committee thereof as they apply in relation to: 


members of Parliament. 
Cis. (1)-(2) 
OTHER CONSTITUTIONS 
England: (A) Freedom of Speech—In England, 
of Rights, 1688, that members of Parliament enjoy absolute aa 
for debates and proceedings in the House, so that no action or pr 
words spoken within the walls of Parliament, — ; 
i i tion wou 
a) For defamation!. An action for defamatior 1 
ce matter contained in a petition printed for circulation onl 
of Parliament.” sa 
(b) For contravention of the Official Secrets Acts®. aoe ee chten 
abuse this privilege by soliciting information from public serva' 


of these Acts.* oo ; 
(c) For treason or similar offences. 


it is settled since the Bill 
m of speech 
ding lies for 


d not lie even for 
y to members 


i . Balfour, (1888) 20 L.R. Ir. 600. Papers (1938) 173- » Bill of Rights, 1689- 
ta} re Pye 1 Sead: 131. (4) (1667) 9 CJ. 195 Bill of Rights, 
(3) Chalmers & Hood Phillips, p. 1015 H.C. 





. 
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Each House of Parliament will treat it as a breach of its privileges if legal 
proceedings are commenced or other action is taken against any person on account 
-of anything which he may have said, or evidence which he may have given, in the 
course of any proceedings in the House itself or before one of its Committees.® 


But though a member of Parliament may, with impunity make libellous 
attacks on private persons within the House, and though hc is not liable in a Court 
of law even for such attack on another member, the House itself possesses the power 
to control undue licence of speech on the part of its members, under its right to 
regulate its proceedings and internal affairs, and to punish violations of such rules 
-of the House by suspension, commitment or expulsion. Thus a member cannot— 


(a2) Use unparliamentary language. A member using such language is 
asked to explain or apologise, and if he refuses to do so, he may be punished by the 
House as it thinks fit.® 

(b) Say anything disrespectful to either House or the Chair. 

(c) Say anything personally opprobrious to other members. 

(d) Refer to any other member by name. 

(e) Use the King’s name in an irreverent manner. 


(f) Refer to any debate of the same session or any debate in the other 
“House or use the King’s name, for the purpose of influencing the House. %-4 


The Speaker is entitled to stop speeches on the ground of improper language 
or irrelevance. 


(B) The Right to publish Debates and Proceedings and the Right to restrain publication 
by Others Each House has an absolute privilege to publish its own debates and 
proceedings. Until the historical case of Stockdale v. Hansard’, it was understood. 
that at common law the right of the House to publish its proceedings otherwise than 
among its own members was restricted by the ordinary law of defamation. But 
the Parliamentary Papers Act, 1840, passed to override the decision in the above 
-case,? laid down that no proceeding for defamation lies for any publication made 
under the authority of either House of Parliament. 


Just as the House has the unqualified right to publish its debates, reports, 
-etc. under its own authority, it has the right to restrain publication by others without 
its authority,—whether by a member or a stranger. In early days it was asserted 
that any publication without authority of the House constituted breach of its 
privileges. But later, this rule has been relaxed and reports of Parliamentary debts, 
proceedings, etc., are allowed to be published by unofficial persons, subject to the 
ordinary law of libel. But such publication is, in theory, still by sufferance of 
Parliament, and in case of wilful misrepresentation of the House it has the right 


to punish the offender. Publication may also be restrained by direct legislation 
é.g., in time of emergency.® ? 


It follows from the above that though members of Parliament have an absolute 


freedom of speech within the walls of Parliament, they h u i ivi 
-of publishing their speeches privately. Neves hrs toe pe 


“If a member publishes his speech, his printed stat t b icati 
«connected with any proceedings in Parliament,” [Afay] ee en eee ee ee 


Here they rank equally with ordinary citizens and if the publi 

: published speeches 
contain defamatory matter® or matter tending to overth th i 
they would be liable under the ordinary la rig ieee a 


(5) (1818) 73 C.J. 389. cation of the rej ‘ 
: port of a C % i 
ay eee a eee £3.33 Pg ‘i Been presented to the House Pee See a 
y . n ctice, . . ivi punished 
(2 8s9) 9 A. & E. : Be Gad aba] te Punished as such (1837) 
(9) 


(8) Keith, Constitutional Law, p. 74. Publi- Dillon v. Balfour, (1888) 20 L.R. Ir. 600 
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Now, the law of defamation offers a “‘ qualified primlege’’ to reports of Parlia- 
mentary proceedings on the ground that such reports are “ essential to the working 
of the Parliamentary system and to the welfare of the nation,” which would out- 
balance the occasional inconveniences to individuals.1®° In order to have protec- 
tion of this privilege, the report must be— 


(a) fair and accurate, i.e., a substantiallv faithful report; and (6) made 
in good faith and without malice. 


Similarly, an article founded on proceedings in Parliament would be privileged, 
if it is an honest and fair comment on the .facts!®. Fair and accurate extracts, from 
authorised publications, would also be similarly privileged!, But “a garbled. 
or partial report or a report of detached parts of proceedings, published with intent 
to injure individuals will, as in the case of reports of judicial proceedings, be dis- 
entitled to protection. 1? 


On the same principle, a bona fide publication of a defamatory speech by a 
member for the information of his constituents is privileged!%, but the publication 
by a member in a newspaper of a single defamatory speech in Parliament, for the 
purpose of injuring an individual, would not be entitled to any privilege.14 

“If a member publishes his own speech, reflecting upon the character of another person, and 
omits to publish the rest of the debate, the publication would not be fair, and so would not be privileged, 
but a fair and faithful report of the whole debate would not be actionable.” *5 

Eire.—Art. 15 (10), (12), (13) of the Constitution of 1937 provides— 

“(10) Each House shall make its own rules and standing orders, with power to attach penal- 
ties for their infringement, and shall have power to ensure freedom of debate, to protect its official 
documents and the private papers of its members, and to protect itself and its members against any 
person or persons interfering with, molesting or attempting to corrupt its members in the exercise 
of their duties. 

(12) All official reports and publications of the Oireachtas or of either House thereof and 
utterances made in either House wherever published shall be privileged. 

(13) The members of each House of the Oireachtas shall, except in case of treason as defined 
in this constitution, felony or breach of the peace, be privileged from arrest in going to and returning 


from, and while within the precincts of, either House, and shall not, in respect of any utterance in 


either House, be amenable to any court or any authority other than the House itself.”” 

Fapan.—Art. 51 of the Japanese Constitution, 1946, says— 

“ Members of both Houses shall not be held liable outside the House for speeches, debates, 
or votes cast inside the House.” 

Burma.—Sec. 68 (1) of the Burmese Constitution combines the provisions of 
Cls. (1) and (2) of Art. 105 of our Constitution. Sec. 70, further, provides— 


“All official reports and publications of the Parliament or of either Chamber thereof shall be 


absolutely privileged.” 
Government of India Act, 1935-—Cls. (1) and (2) of the present Art. of our Consti- 
tution have been formed by splitting up Sec. 28 (1) of the Act of 1935. 


INDIA 


Need for Privileges of Parliament.—The privileges are certain rights belonging 
to each a of er collectively and some others belonging to the a 
individually, without which it would be impossible for either ee ne 8 
its independence of action or the dignity of its position. Though, in Eng _, me 
privileges of Parliament had their origin in the effort of Parliament to pre isha 
liberties against the Crown, they are in fact a necessary condition of oe r  ofth : 
lature so that it may efficiently perform the task undertaken by it on be si oe 
nation and even rights of citizens have to be curtailed so far as SS eatioh . 
this purpose. Thus, in order that there may be adequate Vv Pe erutioy 


inati islati ona 
i horough examination of legislative proposals, or reaso j 
or etininicer : tial that no member of the legislature should 


of administrative acts, it is essen 


(10) Wason v. Walter, (1868) 4 Q.B. 73. 229. i : 5S ge. 
(11) Mangena v. Wright, (1909) 2 K.B. 958. (14) Re ve Creveey, (1813 (1868) sf Ok sg: 
(12) Chalmers and Hood Phillips, p. 103. (15) Wason v. , 


(13) Davison vy. Duncan, (1857) 7 E. & B. (75): 
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be penalised for anything said within its four walls. This right has been esta- 
blished in England after long struggles, and now “specch and action in Parlia- 
ment are unquestioned and free” (Anson). 

Scope of Cls. (1)-(2) : Freedom of Speech and Publication.—Our cons titution itself 
lays down the privileges of the Indian Parliament relating to two matters; v2., 
freedom of speech and publication of speeches and proceedings, in clauses (1) and (2). 
Outside the scope of these two clauses, the privileges of members of the Indian 
Parliament shall be the same as those of members of the English House of Commons, 
until the Indian Parliament itself takes up legislation relating to privileges in whole 
or in part. 


Cu. (1) : Freedom of Speech—As in England, there will be freedom of speech 
within the walls of each House in the sense of immunity of action for anything - 
said therein, But this does not mean unrestricted license to speak anything that 
a member may like, regardless of the dignity of the House. The freedom of 
speech is therefore subject to the rules framed by the House under its powers to 
regulate its internal procedure. Article 118 (2) says that until new rules are 
framed by the Houses, the rules and orders in force immediately before the com- 
mencement of the Constitution shall have effect, subject to modifications by the 
Speaker or the Chairman. Rule 159 of such adapted Rules of Procedure?®. 
requires that the speech— 

(i) must, in the opinion of the Speaker, be relevant to the matter before 
the House and must not be a tedious repetition of the arguments of that member 
or of any other members ; 

(ii) must not reflect upon the conduct of ‘persons in high authority’ 
whose conduct can only be discussed under the Constitution on a_ substantive 
motion 5 

(iii) must not use offensive expressions regarding the conduct or proceedings 
of the Parliament or any State Legislature ; 

(iv) must not reflect on any determination of the House except on a motion 
for amending or rescinding it ; 

‘ (v) must not use the President’s name for the purpose of influencing the 
ebate 5 


(vi) must not be made for the purpose of wilfully obstructing the business. 
of the House ; 


(vii) must not make a personal charge against any member ; 
(viii) must not utter treasonable or defamatory words ; 


_ (ix) must not refer to any matter of fact on which a judicial decision is. 
pending. 


Another limitation is imposed by the Constitution itself, viz., that the conduct 


of any Judge of the Supreme Court or a High Court shall not be discussed except 
ona motion for his removal [Art. rar]. 


While Cl. (1) guarantees freedoni of speech within the Houses, Cl. (2) gives 
absolute immunity from action in Courts against a member of Parliament for 
anything said or any vote given by him in Parliament or in any committee thereof. 
The freedom of speech in Parliament is thus free of the restrictions contained in 
Art, 19 (2), which are imposed upon the freedom of speech of an ordinary citizen 

lence, no action, civil’or criminal, would lie against a member for defamation, 
obscenity or the like. In England, an opinion has been expressed by Wade and 
Phillips}8-a that the freedom of speech in Parliament relates only to words spoken by 


a 
(16) Rules of Procedure and Conduct of 


=, 6-a) We ili eas 
Business in Parliament,—Gaz. of India, Extra- p. US-8) ade & Phillips, Constitutional Laws 
ordinary, 14—2—59, 


320 Tue Constrrution oF Inp1a [ArT. 105 


a member in the performance of his duties as a member of Parliament and does not 
extend to casual conversation amongst members on private affairs. But the words 
‘anything said by him in Parliament * in clause (2) of the present article 
seem to be wide enough to cover even conversation on private affairs. So, under 
our Constitution, a member who is aggrieved by insulting words used by another 
member in private conversation within the House, while he may have his remedy 
from the House itself, may not get redress in a Court of law. But the privilege 
does not extend to anything said outside the House or any committee thereof. }” 


The words ‘ anything said or any vote given’ make it clear that there is no 
question of immunity for any criminal act committed within the walls of the House. 


. Cl. (2) : Right to publish—The words ‘ by or under the authority of either House 

of Parliament’ in Cl. (2) indicate that the provision in this respect is similar 
to that in England (see p. 316, ante), viz., thatthe constitutional immunity covers 
only publications by the House or under its authority and that publication by 
a member, privately, will come under the ordinary law. 


Under the ordinary law, publication of parliamentary proceedings by any 
person (other than a person acting under authority of a House of Parliament), 
has a ‘ qualified privilege’, so that no action would lie for defamation if the report 


is fair and accurate and is not actuated by malice (see p. 317, ante). 


Analagous Provision —The provisions of Cls. (1) and (2) of Art. 194, relating 
to the State Legislature, are exactly similar to those of the present Clauses. 


Cx. (3) 
OTHER CONSTITUTIONS 


England.—Though the English Constitution is unwritten, the law of privileges 
is largely well-settled, partly by decisions and partly by standard treatises, the 
foremost amongst which should be mentioned May’s Parliamentary Practice, and 
Halsbury’s Laws of England. Now, some of the privileges of the House of Commons 
are enjoyed by the members individually and some belong to the House collectively. 


(A) Priviteces oF MEMBERS INDIVIDUALLY 


(1) Freedom from Arrest-—A member of the House of Commons is immune 


from arrest in civil proceedings, during a session of Parliament and for a period of 


forty days before and forty days after the session. It is available even when Parlia- 
ment is dissolved or prorogued.?® The immunity does not extend to— 


i i imi t of 
a) Bankruptcy proceedings ; (b) Proceedings for criminal contemp 
Court : te Preventive detention under statutory powers, but not for words oe 
in the House ; (d) Criminal charges of treason, felony, seditious libel or pa 
of the peace?® ; (e) Refusal to give security for good behaviour?®. More generally, 


the “ privilege is not claimable for any indictable offence”.?° 

By a number of statutes, the immunity of members of the oes aaee 
from arrest in civil cases has now become a ‘ legal right rather than : a eae y 
privilege’ (May). The arrest is irregular ab initio, and the arreste 


entitled to be discharged immediately upon motion in the Court from which the 


writ was issued (May). 7 
Not only is a member immune from arrest In civil ape ee be 
has already been arrested in execution 7 a civil oe Re oe sr J ate 
i a member of Parliament during the i r : 

cd ipa ie disqualified by law to sit in Parliament or 1s undergoing 


unless, of course, he is 
and on conviction, the Court 


17) Cf. R. v. Abingdon, (1794) 1 Esp. 226. any one else, ment and. the House 
ua Gody v. Duncombe, (1847) 1 ‘Exch. notifies that 0 Puestion of expelling him. 
437 ) (1675) 9 C.J. 342 Except in the case of these Ee iene 

(20) (en) 86 cy. jor. When a member a member of Oe ae a igs aue. 
commits a crime he is liable to be arrested like or restrained without 
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imprisonment for an indictable offence or criminal contempt of Court,?? The 
principle is that “ service in parliament is paramount to all other claims. 


Finally, it should be noted that under the existing law in England, it is possible 
to commence and prosecute actions in any Court against members of Parliament 
and also to coerce them by every legal process, save arrest. — F urther, on the expiry 
of the period of the privilege mentioned above, the member is liable to be re-arrested 
on a fresh writ. 

(ii) Exemption from service as jurors.—Under the Juries Act, 1870, which 
codifies the ancient privilege, members of Parliament are exempted from serving 
on juries, without reference to the sitting of Parliament. # 


(iii) Exemption from attendance as witnesses. —Members of the House of Commons 
have the privilege of exemption from being summoned as witnesses. But this 
privilege is usually waived, by the House granting leave of absence to its members 
so summoned, in order to aid the administration of justice. But no member is 
entitled to give evidence in relation to any debates or proceedings in the House, 
except by its leave. 2? 


(B) Privireces or THE House CoLLecrivELy. 


We have already discussed one of the collective privileges, viz., the right to 
publish proceedings. The others are : 


(i) The right to exclude strangers.—The House has the right to secure privacy 
of debate by excluding strangers at any time, but this is not resorted to except for 
imperative reasons, e.g., in time of war. But strangers may be excluded at any 
time in the interest of order, by the Speaker, on his own initiative. Any 
member dissatisfied by the presence of strangers may also draw the Speaker’s 
attention to that fact and in that case, the Speaker will immediately put the ques- 
tion to vote and order withdrawal of the strangers if the vote is carried. 


In India, under the existing rules, the Speaker may, whenever he thinks fit, 
order the ‘withdrawal of strangers from any part of the House’ [r. 178 of the 
Rules of Procedure, 1950]. 


(ii) Right to regulate its internal affairs, and to decide matters arising within its 
walls—Each House of Parliament has the right to control and regulate 
its proceedings and also to decide any matter arising within its walls 
without interference from the Courts. What is said or done within the walls of 
Parliament cannot be inquired into in a Court of Law®?, The House has thus 
the exclusive power of interpreting a statute, so far as the regulation of its own 
proceedings is concerned ; even if that interpretation be erroneous, the Courts have 
oi a ot oe ving or indirectly?’, Similarly, if a member 
is turned out of the House by the Sergeant-at-Arms 
he has anaes) eee oe e a ‘geant-at under Orders of the House, 


Tt has even been held that the House of Commons h: i 
: 1 as absolute authori 
to determine whether any statute should apply to any matter taking place within ‘i 
walls. Thus, neither the members of a Committee of the House nor an officer 
of the House were liable to be summoned for selling liquor within the precincts 
of the House without licence as required by the Licensing Act. For, 
, ‘in the matters complained of, the Hor f i i i 
ee fell within the area of the internat affairs of the coon and, that tatoos tay ese 
well feel, on the authorities, an invincible reluctance to interfere.?2&25 , eed 
’ But there is no authority for holdi 
: i ority for holding that the House would also be compete: 
2 ne with crimes committed within the House. On the other hand, Stephen, I. 
radlau, gh v. Gossett,?> expressed the opinion that “ the line must be drawn some- 


21) Phillips v. Wellesley (1830) 1, Dow). 
22 Chubb v. Solomons 3 Car. & Kii “gees? : 
i Brag a mes a es ‘ ok. wn R. v. Graham-Campbell, (1935) 1 K.B. 
4% 
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where and that the House could not try, say, a murder which took place under 
its roof.” In Eliot's case1, the charge of assault was held combined with the charge 
of seditious speech and so the question was left open whether the House could 
exclusively deal with a simple assault committed within the House. 


(ili) The right to punish parliamentary misbehaviour—From the right to regulate 
its internal affairs follows the right of the House to maintain order.and to reprimand 
disorderly conduct on the part of its members, which power is exercised by the 
House through the Speaker or through the Chairman of the Committee, when the 
House sits in a Committee. 


The Speaker’s power to stop speeches which are improper or irrelevant has 
already been noted. Besides, the House may suspend or expel a member for obstruc- 
tion of the Speaker or objectionable behaviour. In such a case, the Speaker, or 
the Chairman may be asked to ‘ name’ the offending member. The question of 
suspension is then put and if carried, the member may be suspended for a limited 
period, or expelled for the rest of the session.!-¢ Expulsion, however, would not 
debar a member to sit if he is re-elected® as happened in the case of John Wilkes 


in 1774. 


Expulsion is resorted to when a member is guilty of such an offence as renders 
him unfit to sit in Parliament, e.g., engaging in open rebellion, or having been 
guilty of (i) forgery, (ii) perjury, (iil) fraud, (iv) breach of trust, (v) misappropriation 
of public money, (vi) conspiracy to defraud, (vii) fraudulent conversion of property, 
(viii) corruption in the administration of justice or in public offices or in the 
execution of duties as a member of the House, (ix) contempts, libels and other 
offences committed against the House itself, (x) conduct unbecoming the character 
of an officer and a gentleman, fleeing from justice, without any conviction, may 
also be a ground for expulsion (May). 


iv) The right to punish members and outsiders for breach of its privileges. —This 
is by . ie highest of os privileges of the Houses of Parliament. eo pe 
for contempt or breach of its privileges in the same way as Courts can punis a eis 
tempt of their judicial authority [p. 76, ante]. _ This is a que pe on he 
power gives to Parliament the epithet—‘* High Court of Par Seal se 
power to punish for contempt is to be distinguished from the Ne been 
remove disorderly conduct or obstruction within, the House, whic otic . 
noticed. The power to commit for contempt is the judicial ai : Soe 
penal sentence for the offence and extends even against strangers who may 
their foot on the floor of the House. 


The modes of punishment which may be imposed. by the oe of ee, 
are—admonition, reprimand and imprisonment. Fine he | ee ae 
(a) When an admonition is contemplated, the offender is 


ber is 
ee ting the business thereof. (2) If a mem with 
) yar sii - i Rules of Procedure 20 neaned by the Sr er, he, te cng hit) 
ss “Conduct of Business In our Provisional ley the question ae Tervice of the House 
i Gazette of India, Extraordinary, ¢ suspen! baer the session : Provided 
Parliament (C i during the remainder of ees. motion 
1472-50) Dee Speaker may direct any member _ that the House may, at any flrs » cepesion be 
‘hae conduct is in his opinion grossly dis- being wer resolve ber suspended under 
orderly to withdraw immediately from the _ terminated. 


a) A member A f 
i ii t the precincts © 
House, and any member so ordered to with- this rule shall forthwith qui P 


i the House.” ‘ Ision by the 
d Shall do so forthwith and shall absent use of his expulsio x 
himself during the remainder of the day’s es ae sts in itself disqualification to sit 


ing. ;: . t is open to his consti- 
aaa (1) The Speaker may, if he deems it and vote in the en y (Halsbury, Hailsham 


i elect le 
ame a member who disregards the tuency to re : : 
purhority oF the Chair or abuses the rules of Ed., Vol. XXIV, P. 355] 
the House by persistently and wilfully obstruc- 
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tend at the bar ofthe House and he is then rebuked by the Speaker (6) 
Reprimand is admonition after bringing the offender to the House by force. 
(c) In the case of imprisonment, habeas corpus does not lie if the warrant 
expresses the commitment to be for contempt of the House.* This shows the magni- 
tude of the power possessed by the House. Of course, “ if the warrant does not 
profess to commit for contempt but for some other matter appearing on the return 
which could by no reasonable intendment be considered as a contempt,” the Court 
would be entitled to enquire into the legality of the commitment by issuing habeas 
corpus.* 


Any punishment imposed by the House of Commons (whatever be its nature), 
would cease to have effect at the end of the session of the House, by prorogation 
or dissolution, and the prisoner may then get his release by habeas corpus, if not 
released already. [See p. 164, ante.] 


As May observes,’ it is not possible to exhaust the various classes of acts, 
which may fall within “ contempt of Parliament.” 


“ Any act or omission which obstructs or impedes either House of Parliament in the performance 
of its functions or which obstructs or impedes any member or officer of such House in the discharge 
of his duty or which has a tendency, directly or indirectly, to produce such results may be treated as a 
contempt, even though there is no precedent of the offence.” ¢ 


Anyway, it would be instructive to cite some instances,5-? which have been 


regarded by the House of Commons as breaches of its privileges and have been 
punished accordingly : 


_ (a) Wilful obstruction of the business of the House or of officers of the House 
while discharging their duties, e.g., resistance to the Sergeant-at-Arms, and his staff 
in execution of the orders of the House.* Tumultuous or riotous gathering before 


the House in order to offer threat or intimidation to members or to obstruct business. ® 


It is to be noted in this connection that all officers and subjects have the duty 
to aid and assist the Sergeant-at-Arms in his execution of the orders of the House.?° 
The Sergeant is also entitled to break open the doors of a private dwelling house 
with the help of the civil or military forces,- during the daytime (but not during 

_ night), if he has reasonable cause to suspect that any person against whom the 
Speaker’s warrant has been issued is keeping himself concealed in that house.!! 
But though the Sergeant may force an entrance, he is not entitled to remain in the 


house, if he comes to know that the person to be arrested is away from home, }2 
nor to remain in the house after the search is over.12 


(6) Disobedience to any of the orders or rules which r 
of the House, ¢.g., publishing such reports of Parliamenta: 
the House takes exception, such as wilful misrepresentation or mala Side reports ; 
reporting the evidence taken before a select committee before it has reported to 
the House? 3 tampering with witnesses or obstructing them in respect of evidence 
to be given to the House or any Committee thereof 3 giving false evidence before 
the ong or its (Committees 3 refusing to answer questions or to produce documents 
a ue ua S possession; refusing to withdraw from the House when 


egulate the proceedings 
Ty proceedings to which 


(c) Insults and libels on the charact i 
silt sinter, Amamttce, cca cone conduct and proceedings of the House 


J threatening or otherwise molesting 
members on account of their conduct in Parliament or while coming or going font 


a? Cae eto (1840) 11 A, iy 9 GJ, 341; 393 C.J. 263 

'. : »R. 419. ennis? OTs 

; (4) May, Parliamentary Practice, 14th Ed., 20) 8 athe (1899) C.J. 230. 

: w. May, Parliamentary Practice, 14th Ed,, ec . : "3 Po : pinged Vv. Abbot, (1811) 14 


(5-7) See ako Halsbury, Hailsham 2d., Vol, tet Or Vigosttt, (1842) Car, & M, 382. 
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the House ; but a mistaken arrest of a member by a Police officer would not be 

punished as contempt!*. Again, libel upon a member, in order to constitute 

a breach of privilege must concern the character or conduct gua member of 

Parliament, and based on matters arising’ in the actual transaction of the bsuiness 

of the House. Aspersions upon the conduct of members as magistrates, counsel, 

aan or in any other capacity, are not fit subjects for complaint to the House 
ay). 


Offering of bribe to a member is regarded as an insult not only to the member 
himself but to the House. On the other hand, acceptance of bribe by a member 
has been severely punished by the House. To guard against indirect influence, it 
has been provided that members cannot accept professional fees for services connected 
with any proceeding or measure in Parliament. Hence, a member is incapable 
of practising as counsel before the House or any Committee thereof. No member 
should bring forward or promote any proceeding or measure in which he may 
have acted in consideration of any pecuniary fee or reward. But this rule would 
not preclude a member to take part in a debate relating to a decided criminal case, 
on the ground that he was engaged as a lawyer in that case (May). 


(d) Reflections on the character of the Speaker and accusations of partiality 
in the discharge of his duty?®. 


Australia.—Sec. 49 of the Australian Constitution Act provides— 


“The powers, privileges, and immunities of the Senate and of the House of Representatives, 
and of the members and the committees of each House, shall be such as are declared by the Parliament, 
and until declared shall be those of the Commons House of Parliament of the United Kingdom, and 
of its members and committees, at the establishment of the Commonwealth.” 


Burma.—Sec. 68 (2) of the Burmese Constitution says— 


ither Chamber of Parliament ae eae 


of the 


“In other respects, the privileges of members of ¢ C l 
as may, from time to time, be defined by an Act of the Parliament and, until so a 
such as were immediately before the commencement of this Constitution enjoyed by members 


Legislature of Burma.” 
Government of India Act, 1935-. S. 28 (2)-(3) of the Act of 1935 was— 
ambers shall be such a3 may from 


“ (2) In other respects, the privileges of members of the Ch 
time to ‘ae be defined y Act of the Federal Legislature and, until so defined, shall Nee ie 
immediately before the establishment of the Federation enjoyed by meaters of the In g 


lature. 

Indian Act, and, notwithstanding anything in the foregoing 
Act, shall be construed as conferring, or empowering the 
+ or on both Chambers sitting together, or on any 
or any punitive or disciplinary powers 
les or standing orders, or otherwise 


(3) Nothing in any existin 
provisions of this section, nothing in this 
Federal Legislature to confer, in either Chambe! 
committee or officer of the Legislature, the status of a court, 
other than a power to remove or exclude persons infringing the ru 
behaving in a disorderly manner.” 


INDIA 

i ‘0 
Scope of Cl. (3): Privileges in other, respects. —Cls. (3)-(2) dee ay ee 8 , 
matters, viz., freedom of speech and right of publication. . : ee dail be 
these two clauses,’ the privileges of members of the pert ce Sy Parliament 
the same as those of members of the House of Commons, ree m part, In other 
itself takes up legislation anes bee cits Frayne a gto any particular 
i i ena ar «a 
eee ae cenit law will to that extent be superseded in its applica 


tion under the Indian Constitution. 

svi i iti Parliament, 
It is to be noted that the powers, privileges and by o epi uF rd 
its members and Committees shall be such as are enjoy’ ane te Constitution.’ 


+ HATO. cick poe -oue ete ie = as Lite, COMMER . 
Boe ay eabseauent change in the law of Parliament in England, either by case 


(14) 143 GJ. 30. (15) 34 C.J-.452 
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or by statute, will not extend to India. So, we are to discuss the existing state 
ie paves: of the House of Commons. Again, though the English Constitu- 
tion is unwritten, the law of privileges is largely well-settled, partly by precedents 
reported in the Journals of the House, partly by decisions and partly by standard, 
treatises, the foremost amongst which should be mentioned May’s Parliamentary 
Practice,}® and Halsbury’s Laws or England??. 


Under our Constitution, both the Houses of the Legislature will be on the 
same footing as regards privileges, and each of them shall have the privileges enjoyed 
by the House of Commons, in the same manner and to the same extent}, 


The Legislature under the Government of India Act, 1935, suffered from a 
serious disability, viz., that it had no power to commit for contempt [Sec. 28 (3)], 
just as colonial Legislatures do not possess this power.?® But the Consti- 
tion, by adopting the-privileges of the House of Commons, in toto, confers this power 
upon each House of the Union Parliament [Art. 105 (3)] as well as of the State 
Legislatures [Art. 194. (3)]. 


Existing Law.—It follows from Cl. (3) of Art. 105 that any provision of the 
existing law which provides a rule contrary to a privilege of the House of Commons 
shall be void, unless Parliament incorporates the provision in a fresh legisla- 
tion enacted after the commencement of the Constitution. Thus, under the existing 
law, we have provision exempting members of Legislatures from arrest or deten- 
tion in prison under civil process, in the Legislative Members Exemption Act, 
XXIII of 1925. Of course, the scope of arrest in civil process itself has been much 
narrowed down by the amendment of section 51 of the Civil Procedure Code 
in 1936. The above Act of 1925 exempts a member from arrest during the conti- 
nuance of a meeting of the Chamber or Committee thereofof which he is a member 
or of a joint sitting of the Chambers, and during a period of 14 days before and after 
such meeting or sitting. Since the duration of immunity in the case of members 
of House of Commons is longer, viz., 40 days before and after session, it is obvious 
that members of our Parliament will enjoy the 40 days’ immunity notwithstanding 
the above Act. On the other hand, exemption from service as jurors is already 
provided by Sec. 320 (aa) of the Criminal Procedure Code, which will hold 
good under the Constitution. 


The Committee of Privileges—Rr. 181-196 of the Rules of Procedure and 
Conduct of Business in Parliament?° provide that there shall be a Standing 
Committee of Privileges to determine whether there has been any breach of 
privilege of Parliament in any case referred to it and to report to the House 
with recommendations for action. A question of privilege may be referred to the 


Committee either by the Speaker suo motu, or upon ti f 
being allowed by the House. g ene eee 


Parliamentary Privilege and the Courts.—so long as our Parliament does not 
enact any contrary rule, the position in this respect will be the same as in England. 
In England, after a series of conflicts between the House of Commons and the Courts 
the following propositions have been established : , 


(i) Neither House of Parliament has the right to do anything i - 
tion of the Law, in the assertion of its privileges. #3 ae 


(ii) Each House of Parliament is the sole judge of the question whether 


‘any of its privileges has been infringed ; but whether either House does in fact 


possess a particular privilege is a question for the Courts to decide. In other words, 





(16) aay Parliamentary Practice, 13th Ed., on some points, 
PP. 50-148, ; (19) Kielley v. Carson, 4 Moo. 

(17) Halsbury, Hailsham Ed., Vol. XXIV, (203 Net’ No go-ilt a oa Gazette: 
PF(28) An England, the privileges of the House (ath Aakby or anaey (e 30-5°50 DP. 1055+7- 
of Lords are dierent from those of the Commons, (21)  v. White, (1704) 14 St. Tr. 695. 
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neither House possesses the power of declaring what are and what are notits privileges. 
The law of privilege is a part of the Common law of the land and must be known to 
the judges like any other part of the law.21-¢ The House of Commons cannot under 
cover of a detlaration of its privileges create any new privilege.22. That would be to 
give to the resolution of a single branch of the legislation the force of a legislative 
enactment. Neither House, therefore, is alone competent to declare the extent of its 
privileges and this is subject to judicial determination: From this follows anomalous 
resuits shall as that if the House commits for contempt of privilege which is not specified, 
it cannot be examined by the Courts, but if the nature of the contempt is specified, 
the Courts can enquire into it. Thus, the writ of Habeas Corpus would be available 
for the release of any one committed for contempt by the House, if the cause of 
committal stated in the return is insufficient. But if no cause for committal other 
than contempt of the House is shown in the return, the Court is powerless.?% 
In short, though the House has exclusive authority to commit for contempts 
as is possessed by every Court of record, and the Courts cannot enquire into the 
grounds of a commitment for contempt by the House of Commons,?* the Courts 
deny the right of the House to define its own privileges?*. 


(iii) Commitment by the House of Commons terminates with the session, 
so that upon prorogation or dissolution, the prisoner is entitled to his discharge 
upon a writ of habeas corpus.?® : 


(iv) The Courts will not interfere with the interpretation of a statute by 
either House of Parliament so far as the regulation of its own proceedings 
within its own walls is concerned?. 


Analogous Provision—Art. 194 (3), relating to the Houses of the State Legisla- 
ture is identical. 


Ct. (4) 


i i ivileges 

Extention to persons who are not members.—This Clause extends the privil 
contained in this Article to persons who have a right to speak in either ing o 
Parliament, even though he may not be a member of that House (vide Art. 88., 


p- 299, ante). 


10G. Members of either House of Parliament shall be entitled 
to receive such salaries and allowances as ey 
Salaries and allowances fom time to time be determined by Parliamen 
oe by law, and, until provision in that i ac 
is so made, allowances at such rates and upon such conditions . ve : 
immediately before the commencement of this Cone SOO ion 
in the case of members of the Constituent Assembly of the 
of India. 


Legislative Procedure 


107. (1) Subject to the gered - 
vovislons. as: te. fou. icles 109 and 117 with respect (0 _ 
austin "an paving of ails and “other financal Bills, a Bill may 


— originate in either House of Parliament. 


si . White (1704) 14 st. Tr 695. 1105. , titutional Law, P. 75- 
er eadaee. Hewat, (1830) A. & E.1. 2s ee ‘Gossett, (1884) 3 Qe 
(23) Case of the Sheriff of Middlesex, (1840) ays (2B1) 3, s€¢ also Halsbury, Hailsham Ed., 
Te Gk 7 Aplisbury Men, (1705) 2 Raym_ Vol. XXIV, p. 345- 
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(2) Subject to the provisions of articles 108 and 109, a Bill 
shall not be deemed to have been passed by the Houses of Parliament 
unless it has been agreed to by both Houses, either without amendment 
or with such amendments only as are agreed to by both Houses. 


(3) A Bill pending in Parliament shall not Japse by reason 
of the prorogation.of the Houses. 


(4) A Bill pending in the Council of States which has not 
been passed by.the House of the People shall not lapse on a dissolu- 
tion of the House of the People. 


(5) A Bill which is pending in the House of the People, or 
which having been passed by the House of the People is pending 
in the Council of States, shall, subject to the provisions of article 108, 
lapse on a. dissolution of the House of the People. 


OrueER ConstiTuTIons. 


England.—Bills, other than money or appropriation bills may originate in either 
House. But by convention, bills affecting the privileges or proceedings of either 
House are usually introduced in the House concerned and bills dealing with the 
representation of the people originate in the House of Commons. The general 
rule is that a Bill is passed only if it is passed by both Houses either without amend- 
ments or with amendments which are agreed to by both Houses, after which the Bill 
is presented for the Royal assent. If a Bill is amended by the House to which it is 
sent by the originating House, the Bill is returned to the latter for consideration of 
the amendments and a compromise is then sought to be effected by communication 
between the Houses. If compromise fails, the Bill is lost.® 


The above general statement must now be read. subject to the Parliament Act, 
1911, as amended in 1949 (see p. 277, ante), which has relegated the House of Lords 
to a subordinate position, and has deprived it of any power to throw out a measure 
which the Commons are determined to enact. It is to be noted that this Act 
applies only to Bills which are introduced in the House of Commons and then sent 
to the Lords. So, the foregoing general statement is still applicable to Bills originat- 
ing in the House of Lords and sent to the Commons. Such Bills cannot be enacted 
unless the Commons agree to the Bill without amendment or with amendments 
which are acceptable to the Lords. The text of the Parliament Act, IQII, as 
‘amended in 1949, is as follows : 

“Sec, 2.—(1) If any Public Bill (other than a Money Bill or a Bill containi isi 
to extend the maximum duration of Parliament beyond five years) is passed | wy the Commans, in two 
successive sessions (whether of the same Parliament or not), and, having been sent to the Lords at 
least one month before the end of the session, is rejected by the Lords in cach of these sessions, that 
Bill shall, on the second rejection by the Lards, unless the Commons direct to the contrary, be presented 
to the King for the Royal Assent and thereupon become an Act of Parliament without the consent 
of the Lords. But the foregoing provision is not to take effect unless one year has elapsed between 


the date of second reading in the first of the sessions in th i i 
Fee te ot ee cand eanion in the Commons and the date ofits passing the 


U. S. A.—All bills for * raising revenue’ must originate in the House of Re 
sentatives (Art. I, Sec. 7 (1)]. Save this exception as regards revenue Iegiilatten: 
the powers of the two Houses in legislation are absolutely equal, and a Bill is presented 
for the signature to the President only if the Bill has been passed by both Houses 
in the same form (Art. 1, Sec. 7 (2)}. (See further, under Art. 108, p. 330, below). 


Australia.—See Sec. 53 of the Australian Constitution Act 
dees Goa » reproduced under 
ee 
(2) Keith, Constitutional law, p, 10g ; Chalmers and Hood Phillips, p. 125. 
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Canada.—Except in regard to money Bills 

Houses have equal power of eileen Pe ever nate aoe 
South Africa—The position is similar. 
Eire.—Art. 20 of the Constitution of 1937, lays down— 


“*(1) Every bill initiated in and pased by Dail Ei i 
Pes heer itia pased by Dail Eireann shall be sent to Seanad Eireann and 
mal bra oy ana a money bill, be amended in Seanad Eireann and Dail Eireann shall consider any 


(2) 1° A bill other than a money bill may be initi i i i 
: ted 
Seanad Eireann, shall be introduced a Dail vicar. ail Snel Ener ay ee 


2° A bill initiated i ireann i in Dail Ei : 
beset ee ee EE wee Del Eee ee a 


(3) A bill passed by eith 
have been passed os ih oe ard House and accepted by the other House shall be deemed to 


ice relevant provisions of the Ceylon (Constitution) Order in Council, 
, are— 
“Sec. 31 (1).—A Bill, other than a Money Bill, may be introduced in the Senate. 


Sec. 32. (1) A Bill shall not be deemed to have been d i 

> passed by both Chambers unless it has been 
agreed to by both Chambers, either without amendment or with such amendments only as are agreed 
to by both Chambers. 


: (2) A Bill which has been passed by the Senate with any amen: 
rejected by the House of Representatives shall be deemed not to have been pass 


The provision in sec. 32 (2) is to be read with sec. 34. 


Burma.—Secs. 98-100 of the Burmese Constitution provide— 


“98. Every Bill initiated in and passed by the Chamber of Deputies shall be sent to the Chamber 
of Nationalities and may, unless it be a Money Bill, be amended in the Chamber of Nationalities 
and sent back to the Chamber of Deputies for its consideration. 

gg. Every Bill, other than a Money Bill, may be initiated in the Chamber of Nationalities 
and if passed by the Chamber, shall be sent to the Chamber of Deputies which may amend the Bil} 
and sent it back to the Chamber of Nationalities for its consideration. 


100. A Bill passed by one Chamber and accepted by the other Chamber 
have been passed by both Chambers of Parliament.” 


Government of India Act, 1935—Art. 107 of our Constitution reproduces Sec. 
go of the Act of 1935, with nominal changes only. 


dment which is subsequently 
ed by the Senate.” 


shall be deemed to 


Inp1aA. 
an financial bills—This clause provides that a 
duced in either House of Parliament. The 
Bills,” makes a departure from the English 
alled cannot be introduced 


Cl. (1) : Introduction of other th 
Bill other than financial, may be intro 
expression “ and other than financial 


practice. _ In England, only ‘ Money Bills ’ technically so called c ee 
in the House of Lords. Other Bills, including financial provisions are occasionally 
he bracket and 
the House passes the other clauses of the Bill as if the financial clauses 
But under our Constitution, ig Art. an ay that Money Bills shall 
uced in the Council of States, Art. 117 (1 prc 

amendment making provision for an} Z : in Art. 110 shall also 
not be introduced in the Council of States. So, un cr Ou y Bill including 

. 2 

financial provisions, relating to any matter enumerated in Art. 117 (1).*4@ 
Cl. (2): Passing through both Houses —The pro 


introduced in the House of Lords with the financial provisions in t 
were not there. 
109 (1) says : 
not be introd of) rovides that a Bill or 
ifie 
at ar esa Aes er our Constitution the 
House of the People shall have the sole right of initiatio 
cedure regarding Money Bills 
is separately dealt with in Art. 109. 


(2-a) As to Bills involving expenditure, see under Art. 117 (3)> Pot, 
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The present clause refers to Bills other than Money Bills*. When a Bill i; 
passed in one House, and then sent to another,—the latter may take one of severa’ 


courses : 

(i) If the latter House agrees to the Bill without amendment, it will be deemed 
to have been passed by both Houses of Parliament and at once presented to the 
President for his assent (Art. 111). 

(ii) It may reject the Bill altogether. In such a case, the provision of Art. 
108 (1) (a) as to joint sitting may be applied by the President. 

(iii) It may pass the Bill with amendments. The Bill will then be returned 
to the other House. If the House which originated he Bill accepts the amend- 
ments, the Bill will be presented to the President for his assent (Art. rir). If, 
however, the originating House cannot agree to the amendments, and_no final 
agreement between the Houses is reached by means of negotiation, the President 
may apply the provision as to joint sitting [Art. 108 (1) (6)]. 

(iv) It may take no action on the Bill, i.e., keep it lying on its table without 
returning it to the originating House. In such a case, if 6 months have elapsed 
since the date of its reception of the Bill, the President may summon a joint sitting 
[Art. 108 (1) (¢)]. 2 

Thus, it appears that up to the stage of joint sitting, the two Houses of our 
Parliament shall have equal powers as regards Bills other than Money Bills. At 
the joint sitting, of course, the House of the People may gain a predominance owing 
to its numerical strength. 


Cl. (3) : Effect of Prorogation on pending bills—Under the English Constitution, 
not only pending questions and motions, but also all pending bills lapse on proroga- 
tion’ (see p. 295, ante). 

Under our Constitution, pending motions would lapse, but not pending Bills. 
A Bill is pending in Parliament since the time of its introduction, till it is finally 
passed by both Houses. Hence, on the termination of a session, Bills which have 
been introduced shall be carried over to the pending list of business of the next 
session. : , . 


Cls, (4)-(5) : Effect of dissolution on pending Bills——Under the English system,® 
the effect of dissolution is the same as that of prorogation (see above). But oar 
Constitution departs fron the English practice and follows the Government of 
India Act, 1935, and provides as follows :-— 


(i) A Bill which originated in the Council of States and isstill pending there 
tant penne been passed by the House of the People) will not lapse at all on account 
issolution. 


(ii) But a Bill which is pending in the Council after having b ed 

; the g been pass 
by the House of the People, will lapse. Similarly, a Bill which is pending in the 
House of the People, whether originating inthat House, or sent to it by the Council 
of States, shall lapse on dissolution. 


(iii) But in the cases under (ii) above, the Bill will not lapse if the President 
has, prior to the dissolution, notified his intenti Fa. qolut iding-o 
the’ twa Honess TAR 108° G) (S)]. intention to summon a joint sitting of 


Another point of difference from the English i i 
n 0 glish system is that under the Engli: 
rule Bills pending for the assent of the Crown lapse on dissolution but cle oO 


Aa 


(3) It should be carefully noted that undies Keith, ituti 
5 inner Reet ey no, nen — fed tore ia wee ee 3 oe ae 
ngland, ills ice i ini j nnin: i 
ether sen mieney Bills have the same procedure, Sat of Cevian, . aa Ge Sn 
Provi in Arts, 107-8. (5) Keith, Constitutional Law, P. 53. 
(5-a) Halsbury, 1912, Ed., para. 1282. 
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of Art. 107 of our Constitution makes it clear that it is only Bills pending in the Houses 
that lapse and not Bills which have been passed by the Houses and are 
pending for the assent of the President. 


Analogous Provision—See Art. 196, for corresponding provisions relating to 
State Legislature. 


108. (1) If after a Bill has been passed 
one House and transmitted to the other 
gHouse— 


(a) the Bill is rejected by the other House ; or 


(b) the Houses have finally disagreed as to the amendments 
to be made in the Bill; or 


(c) more than six months elapse from the date of the reception 
of the Bill by the other House without the Bill being passed 
by it, \ 
the President may, unless the Bill has lapsed by reason of a dissolution 
of the House of the People, notify to the Houses by message if they 
are sitting or by public notification if they are not sitting, his inten- 
tion to summon them to meet in a joint sitting for the purpose of 
deliberating and voting on the Bill: 


Provided that nothing in this clause shall apply to a Money 


Joint sitting of both by 


Houses in certain cases. 


Bill. 
i i ix is referred 
(2) In reckoning any such period of six months as is relert 
to in clause (1), no account shall be taken of any period during ae 
the House referred to in sub-clause (c) of that clause is prorogue 
or adjourned for more than four consecutive days. 


(3) Where the President has under clause, (1) none 
intention of summoning the Houses to meet in a joint sitting, net 
House shall proceed further with the Bill, but the Se va 
at any time after the date of his notification summon seyir anew 
to meet in a joint sitting for the purpose specified in the noti 
and, if he does so, the Houses shall meet accordingly. 


(4) If at the joint sitting of the two Houses the Bill, _ gee 
amendments, if any, as are agreed to in joint a P: ae 
a majority of the total number of members of both E Oe 
and voting, it shall be deemed for the purposes of this 
to have been passed by both Houses : 


Provided that at a joint sitting— 


i i , has not been 
(a) if the Bill, having been passed by one House, oe a. the 


by the other House with amendments ‘ 
Five in which it originated, no amendment ogee Ea 
to the Bill other than such ameninene any) as a 
by the delay in the passage of the bill ; 
: (b) if the bill has been so passed and ee sew <— 
amendments as aforesaid shall be proposed to the Bi 
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amendments as are relevant to the matters with respect to which the 
Houses have not agreed ; 


and the decision of the person presiding as to the amendments which 
are admissible under this clause shall be final. 


(5) A joint sitting may be held under this article and a Bill 
passed thereat, notwithstanding that a dissolution of the House 
of the People has intervened since the President notified his inten- 
tion to summon the Houses to mect therein. 


Orner ConsTITUTIONS 


England.—See p. 279, ante. 


U.S.A.—It has already been noted (p. 277, ante), that in the case of other than 
revenue. legislation, the two Houses of the American Congress have equal powers, 
and no Bill which has not received assent of both Houses in the same form can become 
law. Further, there is no provision in the Constitution itself, for solving dead- 
locks or disagreements between the two Houses. The absence of constitutional 
provision has, however, led to the practice of conferences between the two Houses. 
When a Bill has passed either House, it is transmitted to the other. If the latter 
amends the Bill, it must return it to the former for reconsideration of the Bill and 
for adoption or rejection of the amendments. If the former is unable to accept 
the amendments, each House would appoint representatives on a joint conference 
committee which, meeting in secret, would try to compromise the difference as 
much as possible. The Conference committee has unlimited power over the Bill 
and may even re-write it, if necessary. The Committee would then report to the 
respective Houses and the Houses'may then either accept the report of the committee 
in whole or reject it. If the report of the committee be rejected by either House, 
there would, of course, be an end of the Bill. According to Bryce S— 


“In a contest the Senate usually, though not invariably, gets the better of the House. It is 
smaller, and can therefore more easily keep its majority together, its members are more experienced ; 
, and it has the great advantage of being permanent, whereas the House is a transient body.” 


Australia—Sec. 57 of the Australian Constitution Act provides for solution 
of a deadlock between the two Houses by means of a double dissolution followed 
by a joint sitting, if necessary. If the House of Representatives passes a Bill which 
the Senate rejects and again after an interval of 3 months passes the same Bill and 
it is again rejected by the Senate, the Governor-General may dissolve both the 
Houses simultaneously. If after the double dissolution, the two Houses do not 
agree on that Bill as passed by the House of Representatives, the Governor- 
General may convene a joint sitting of the Houses, and if the Bill is passed by 
an absolute majority of the members sitting together, it will be deemed to 


have been passed. There has been one instance of the application of this pro- 
vision,—in 1914. } 


South Africa.—Sec. 63 of the South African Constitution Act provides— 


“Tf the House of Assembly passes any bill and the Senate rejects or fails to pass it or passes it 


with amendments to which the House of Assembly will not agree, and if the House of Assembly in 


the next session again passses the bill with or without any amendments which have been made or 


agreed to by the Senate and the Senate rejects or fails to pass it or passes it with amendments to which 
the House of Assembly will not agree, the Governor-General may during that session convene a joint 
sitting of the members of the Senate and the House of Assembly. The members Present at any such 
JOint sitting may deliberate and shall vote together upon the bil! 


2 l as last proposed by the H f 
embly and upon amendments, if any, which have been made therein by the House of Parliament 


_ ee 


(6) Bryce, American Commonwealth, Vol. I, p. 185, 
\ 
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nd not agreed to by the other; and any such amendments which are affirmed by a majority of the totat 
number of members of the Senate and House of Assembly present at such sitting shall be taken to 
have been carried, and if the bill with the amendments, if any, is affirmed by a majority of the members 
of the Senate and House of Assembly present at such sitting, it shall be taken to have been duly passed 
by both Houses of Parliament : Provided that, if the Senate shall reject or fail to pass any bill dealing 
with the appropriation of revenue or moneys for the public service, such joint sitting may be convened 
during the same session in which the Senate so rejects or fails to pass such bill.” 


_  Hire.—Arts. 23-24 of the Constitution of Eire, 1937, contain provisions similar 
in principle to those of the Parliament Act, 1911 (of England). The substance of 
these provisions is that if a Bill other than a Money Bill is not returned to the 
Dail in such form as the Dail approves within go days after being sent to the Seanad 
Eireann (i.e., the Senate), the Bill will be deemed to have been passed by both 
Houses if the Dail passes a resolution to that effect within 180 days thereafter. 
But if the Prime Minister certifies that a Bill, other than a constitutional amend- 
ment, is designed to meet some public emergency,—the President may, after con- 
sulting the Council of State, abridge the above period of go and 180 days; but 
a law so passed shall remain in force only for go days from the date of its enactment 
or for such longer time as both Houses may agree upon. : 


But the provision in Art. 27 of the Constitution of Eire is novel. It says that 
if a Bill is passed over the head of the Senate by the Dail, under Art. 23 (above), 
the President may, at the request of a majority of Senators and a third of the Dail, 
decline his assent to the Bill on the ground that it is of such national importance 
that the will of the people ought to be ascertained. Thereafter the Bill shall drop, 
unless within 18 months of the President’s decision, the Dail reaffirms the Bill after 
a general election, or the Bill is approved by a referendum, held under Art. 47 (2)- 


Japan.—Art. LIX of the Japanese Constitution says— 


“A bill becomes a law on passage by both Houses, except as otherwise provided by the Consti- 
tution. _ 

A bill which is passed by the House of Representatives, and upon which the House of Councillors 
makes a decision different from that of the House of Representatives, becomes a law vee based 
a second time by the House of Representatives by a majority of two-thirds or more of the me! 


present. 
isi i tatives from 
The provision of the preceding paragraph does not preclude the House of Represent 
calling for the meeting of a joint committee of both Houses, as provided for by law. 


; illors’ i ithin si after receipt of a 
Failure by the ‘House of Councillors’ to take final action within sixty (60) days 

bill passed by the House of Representatives, time in recess excepted, may be determined by the House 
of Representatives to constitute a rejection.” 


itution i i the same as 
Burma.—Sec. 109 of the Burmese Constitution is substantially Z 
our Art. 108, except that only sub-cl. (c) of Cl. (1) is absent from the Burmese section. 


Government of India Act, 1935.—The Act of 1935 prescribed i ee ne 
disagreements between the two Houses, but the summoning 0} the J 
was to be done by the Governor-General ‘ acting in his discretion. 


INDIA 
ay itting. —If we 
Arr. 108: Removal of deadlock between the two Houses by joint st i e State 


se . . . latin: 
compare the provisions of this article, with those of Art. 197s rs ai ng predomni- 


islature, it will be obvious, that while the English prece' FS Houses 
oe to the lower House has been given in case of difference eae ae reece 4 
of the State Legislature, the Australian device of joint sitting fa his difference in 
for similar difference in the Union Parliament. ‘The Peat nz, the Council 
treatment is that the second Chamber in the Union Par! om esiipoatiok will also 
of States will represent the federal principle,’ and ne comPThe Council of 
be different from the second Chamber of the State Legislatures. 


(7) Constituent Assembly Debates, Vol. VIII, p. 181. 
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States will also differ from the English House of Lords, inasmuch as it will 
largely be an elected body worthy of not much less respect than the House of 
the People. 


Ct. (1) : When the sitting would take place——Under cl. (1) there is no time limit 
as to when the sitting would take place. It may take place at any time subsequent 
to the notification, as the President may direct. 


Under Sec. 31 (2) of the Government of India Act, 1935, the date of sitting 
was limited by two conditions—(a) it was to be in the next session subsequent 
to the notification ; (b) it was to be after the expiration of 6 months from the 
date of the notification. 


Neither condition restricts the President’s power under the present clause. 


Cu. (4) : Procedure at the joint sitting —Our Constitution differs from the Australian 
Constitution in not requiring an absolute majority of the total number of members 
of the two Houses (Sec. 57, para. 3) for passage of the amendments at the joint 
sitting. Under our Constitution a simple majority of the total number of members 
present and voting at the joint sitting will pass the Bill with such amendments 
as are agreed to by such majority. This will obviously give the House of the People 
the upper hand, inasmuch as its membership is double that of the Council of States. 
The Proviso prevents the introduction of new amendments at the joint sitting so as 
to cause further delay in the passage of the Bill. The Speaker of the House of the 
People shall preside at the joint sitting [Art. 118 (4) ]. 


Cu. (5): Dissolution cannot prevent joint sitting —This clause is complementary 
to the provision in Cl. (5) of Art. 107, ante. When the President notifies his inten- 
tion to summon a joint sitting under Cl. (1) of Art. 108, a subsequent dissolution 
will not cause the Bill to lapse nor to stand in the way of the joint sitting. 


Special procedure in res- 109. (1) A Money Bill shall not be 
pect of Money Bills. introduced in the Council of States. 


(2) After a Money Bill has been passed by the House of 
the People it shall be transmitted to the Council of States for its 
recommendations and the Council of States shall within a period of 
fourteen days from the date of its receipt of the Bill return the Bill 
to the House of the People with its recommendations and the House 
of the People may thereupon either accept or reject all or any of 
the recommendations of the Council of States. 


: (3) Ifthe House of the People accepts any of the recommenda- 
tions of the Council of States, the Money Bill shall be deemed to 
have been passed by both Houses with the amendments recommended 
by the Council of States and accepted by the House of the People. 


(4) Ifthe House of the People does not accept any of th 
recommendations of the Council of States, the Money Bill. shall 
be deemed to have been passed by both Houses in the form in which 


it was passed by the House of the People without any of th 
recommended by the Council of States. y eee 


(5) Ifa Money Bill passed by the House of the P 
transmitted to the Council. of States for its recommendations so 
returned to the House of the People within the said period of fourteen 
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days, it shall be deemed to have been passed by both Houses at the 
expiration of the said period in the form in which it was passed by 
the House of the People. 


OruHerR COonsTITUTIONS 


England—The rule that Money Bills may originate in the House of Commons 
is not sanctioned by any statute but is the result of constitutional struggle between 
the two Houses culminating in the resolution of the Commons in 1678%, that all 
aids and supplies are the sole gift of the Commons. But the Lords could still 
freely amend or reject Money Bills passed by the House of Commons. This has 
been put a stop to by the Parliament Act, 1911, under which the Lords can neither 
amend nor reject a Money Bill; they can at most prevent a Money Bill being 
passed for a period of one month. Sec. 1 (1) of this Act says— 

“Tf a Money Bill, having been framed by the Commons and sent to the Lords at least one month 
before the end of the session, is not passed by the Lords without amendment within one month after 


it has been sent up, the Bill, unless the Commons direct to the contrary, shall be presented to the 
King and become a statute on receipt of the Royal Assent without the consent of the Lords.” 


U. S. A—Art. I, Sec. 7 (1) of the Constitution says— 


“ All bills for raising revenue shall originate in the House of Representatives ; but the Senate 
may propose or concur with amendments as on other bills.” 


Thus, excepting the power of initiation, the Senate has equal powers over 
revenue bills. There is no difference as regards appropriation bills. 


Canada.—Sec. 53 of the Br. North America Act says— 


“ Bills for appropriating any part of the public revenue, or for imposing any tax or impost, shall 
originate in the House of Commons.” 


So Money Bills may originate only in the House of Commons (lower House), 
but the Senate can reject or even amend them®. 


Australia—The Senate may neither originate nor amend Money Bills. It 
may only suggest amendments. 


S. 53 of the Constitution Act provides— 


“ Proposed laws appropriating revenue or moneys, or imposing taxation, shall not originate 
in the Senate. But a proposed law shall not be taken to appropriate revenue or moncys, or to impose 
taxation, by reason only of its containing provisions for the imposition or appropriation of fn oe 
other pecuniary penalties, or for the demand or payment or appropriation of fees for licences, oF 
for services under the proposed law. ; 

The Senate may not amend proposed laws imposing taxation, or proposed laws appropriating 
revenue or moneys for the ordinary annual services of the Government. The Senate may not amend 
any proposed law so as to increase any proposed charge or burden on the people. 
proposed law which 
f any items or provi- 
f such omissions 


The Senate may at any stage return to the House of Representatives any 
the Senate may not amend, requesting, by message, the omission or amendment o 
sions therein. And the House of Representatives may, if it thinks fit, make any ©! 


or amendments, with or without modifications. a 
. : ra 
Except as provided in this section, the Senate shall have equal power with the House of Repr 
sentatives in respect of all proposed laws.”” 


South Africa.—Sec. 60 of the South African Constitution Act provides— 


i iati i i i hall originate only in the 

“ (1) Bills appropriating revenue or moneys or imposing taxation s 1 
House ck ‘Assembly. Put a bill shall not be taken to appropriate revenue OF anny bodys 
taxation by reason only of its containing provisions for the imposition or appropriatio: 
pecuniary penalties. 

(2) The Senate may not amend any bills so far as they impose taxation 
or moneys for the services of the Government. 

(3) The Senate may not amend any bill so as to increase any proposed charges or burden 


on the people.” 


or appropriate revenue 


(8) (1678) 9 C.J. 235, 509. (9) Keith, Constitutional Law, 1939, P- 50t. - 
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Eire-—Art. 21 of the Constitution of 1937 provides— 
* (1) 2° Money Bills shall be initiated in Dail Eireann only. 


20 Every Money Bill passed by Dail Eireann shall be sent to Scanad Kircann for its recom- 
mendations. 


(2) 1° Every Moncey Bill sent to Seanad Eireann for its recommendations shall, at the expira- 
tion of a period not longer than 21 days after it shall have been sent to Seanad Eireann, be returned 
to Dail Eireann, which may accept or reject all or any of the recommendations of Seanad Eireann, 


20 If such Money Bill is not returned by Seanad Eireann to Dail Eireann within such 21 days 
or is returned within such 21 days with recommendations which Dail Eireann does not accept, it 
shall be deemed to have been passed by both Houses at the expiration of the said 21 days. 


Burma.—The provisions of Secs. 103-5 of the Burmese Constitution are 
similar to those of Eire, quoted above. 


Government of India Act, 1935.—See Sec. 37, reproduced under Art. 110, below. 


INDIA 


Art. 109: Procedure regarding Money Bills—While Arts. 107-8 deal with tha 
procedure in the two Houses as regards Bills other than Money Bills, Arts. 109-110 
lay down the procedure for Money Bills. A Money Bill is to originate only in the 
lower House, following the procedure throughout the Parliamentary systems. 
Our Council of States shall also have no power to reject or amend a Money Bill. 
It shall only have the power to suggest recommendations, which may or may not 
be accepted by the House of the People. This idea of suggesting recommendations 
is taken from the Constitutions of Australia and Eire. The English House of 
Lords has no such power of suggesting amendments, but it may interpose a delay 
ofone month. But the power of our Council of States to interpose delay is shorter,— 
it is fourteen days only [Cl. (5)]. Ifit fails to return the Bill to the House of the 
People within 14 days of its receipt of the Bill, the Bill will be deemed to have been 
passed by both Houses, at the expiration of that period. This is obvious! 
taken from the Parliament Act, 1911, substituting even a shorter period. y 


So, the power and control of the House of the People over Money Bills shall 


be absolute, though it has been given the opportunity of having the views of the 
other Chamber. 


110. (1) For the purposes of this Chapter, a Bill shall be 

7 : deemed to be a Money Bill if it contains 

Bike =~“ Money only provisions dealing with all or any of 
: the following matters, namely :— 


: (a) the imposition, abolition, remission, alteration or regula- 
tion of any tax ; 


(6) the regulation of the borrowing of money or the givin 
of any guarantee by the Government of India, or the amendinsit 


of the law with respect to any financial obligati 
or to be undertaken by the Government of take eee ee 


(c)_the custody of the Consolidated Fund or the Contingency 


Fund of India, the payment of moneys int the wi 
moneys from any such Fund ; - Toe nig eee 


of In an) appropriation of moneys out of the Consolidated Fund 
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(e) the declaring of any expenditure to be expenditure charged 
on the Consolidated Fund of India or the eres of the cient 
of any such expenditure ; , 


(f) the receipt of money on account of the Consolidated 
Fund of India or the public account of India or the custody or 
issue of such money or the audit of the accounts of the Union or 
of a State ; or 


(g) any matter incidental to any of the matters specified in 
sub-clauses (a) to (f/f). 


(2) A Bill shall not be deemed to be a Money Bill by reason 
only that it provides for the imposition of fines or other pecuniary 
canara or for the demand or payment of fees for licenses or fees 
or services rendered, or by reason that it provides for the imposition, 
abolition, remission, alteration or regulation of any tax by any local 
authority or body for local purposes. 


(3) If any question arises whether a Bill is a Money Bill or 
not, the decision of the Speaker of the House of the People thereon 


shall be final. 


(4) There shall be endorsed on every Money Bill when it is 
transmitted to the Council of States under article 109, and when 
it is presented to the President for assent under article 111, the certifi- 
cate of the Speaker of the House of the People signed by him that it is 


a Money Bill. 
Cts. (1)-(2) 


OTHER CONSTITUTIONS 


England.—A Money Bill is defined in Sec.1 (2) of the Parliament Act, 
1g11, as follows : 


« A Money Bill means a public Bill which, in the opinion of the S 
contains only provisions dealing with the following topics :— 


imposition, repeal, remission, alteration, or regulation of taxation ; 


imposition for any financial purposes of charges on the Consolidated Fund, or on money Pi 
vided by Parliament, or the variation of such charges ; 


supply 5 
appropriation, receipt, custody, 
raising or guarantee of any Joan or 


subordinate matters incidental to the above topics or any of them. 
uthorities are not to be regarded as Moncy Bills.” 


peaker of the House of Conamons, 


70" 


issue or audit of accounts of public money ; 
the repayment thereof ; or 


Bills relating to rates or loans raised by local a 


Eire.—Art. 22 (1) of the Constitution of 1937 says— 


“© (y) 1° A Money Bill means a bill which contains only provisions dealing with all or any 
of the following matters, namely, the imposition, repeal, remission, alteration or regulation of ST ; 
the imposition for the payment of debt or other financial purposes of charges on are moneys or a 
variation or repeal of any such charges ; supply 5 the appropriation, receipt, custody, issue or audi 
of accounts of public money ; the raising or guarantee 


of any loan or the repayment thereof; matters 
subordinate and incidental to these matters or any of them. 


‘ ’ : 
2° In this definition the expressions “ taxation’, ‘ public money * and ‘Joan’ respectively 
do not include any taxation, money or loan raised by local authorities or bodies for local purposes.” 





the Australian Constitution Act; and he 
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Burma.—Sec. 106 of the Burmese Constitution reproduces the above article 
of the Constitution of Eire. 


Government of India Act, 1935.—Sec. 37 of the Government of India Act, 
1935, provided— 

“(1) A Bill or amendinent making provision— 

(a) for imposing or increasing any tax; or 


(b) for regulating the borrowing of money or the giving of any guarantee by the Federal 
Government, or for amending the law with respect to any financial obligations undertaken or to be 
undertaken by the Federal Government ; or ~ 

. 


(c) for declaring any expenditure to be expenditure charged on the revenues of the Federation, 
or for increasing the amount of any such expenditure, 
shall not be introduced or moved except on the recommendation of the Governor-General, 

(2) A Bill or amendment shall not be deemed to make provision for any of the purposes afore- 


said by reason only that it provides for the imposition of fines or other pecuniary penalties, or for the 
demand or payment of fees for licences or fees for services rendered.” 








INDIA 


Cls. (1)=(2) : Definition of a Money Bill.—These two Clauses adopt the defini- 
tion given in the Parliament Act, 1911, and in Sec. 37 of the Government of 
India Act, 1935, with some verbal changes. 


‘ Only’.—This word provides that a Bill shall be deemed to be a Money Bill 
if it contains any of the matters contained in Cls. (a)-(g), without any other extraneous 
provision, This is to safeguard the upper House against an abuse of this provi- 
sion by the lower House, by treating ordinary bills as Money Bills,—adding to them 
some financial clause'®. Bills which do not contain financial provisions only, 
but include general as well as financial provisions, are dealt with by Art. 117, 
post. 


Cl. (a).—‘ Tax’ in this clause excludes taxes imposed by any local authori 
or body for local purposes. This is made clear by Cl. (2), hich, srirecpbarone 
the end paragraph of sec. 1 (2) of the (English) Parliament Act, rgir. Art. 157 (1) 
Proviso is to be read with this clause. Though a Bill for reduction or abolition of 
a tax will be a Money Bill, it would not require the President’s recommendation 
for its introduction. 


_Cl. (6).—As to ‘ borrowing’ or ‘ giving’ guarantee by the Government of 
India, see Arts. 292 and 293 (2), post. 


‘ rk (c).—As to the Consolidated -and Contingency Funds, see Arts, 266-7 
ost, : 


Cl. (d).—See Arts. 114, 266 (3); post. 


Cl. (e)—Under Art. 112 (3) (g), additional items of i 
charged on the Consolidated Fund by legislation. Such Bills Sir ee ae = 
present clause. So also bills for increasing any amount already charged. 


cl. (F).—See Art, 266 (1)-(2) ; 283 ; 149-151, post. 


Cts. (3)-(4) : 
Otuer Constitutions 


England.—The relevant provisions of Sec. 1 


1911, are— (3) of the Parliament Act, 


(10) See the use of this word in sec, f ions i 
Rianne ay Hot = 2 Be observations in Cadbury, Ltd. v. Fed, Commissiuners 


(1944) 70 CLLR. 362 (373). - 
Cmzg ; 


a 
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“© There shall be endorsed on a Money Bill w 

. 4 d y Bill when sent up to the Lords, and when presented to 
King for assent, a certificate signed by the Speaker that the Bill is a Money Bill. Belore so coating 
the Speaker is to consult, if practicable, two members to be appointed from the Chairman’s panel at the 
beginning of the session by the Committee of Selection.” 


Sec. 3 of the Act says— 


The Speaker’s certificate shall be conclusive for all purposes, and s| t thones 
ip : nclusive fe Il pe id be d 
F % hall not ques in 


Eire.—Sec. 22 (2) of the Constitution of Eire introduces a novel provision by 
making over the question, whether a bill is a money Bill or not, to a Committee 
of both Houses. Subject to this, the Chairman of the Dail has final authority. 


_ _, Burma.—The above provisions of the Constitution of Eire have been adopted 
in Sec. 107 of the Burmese Constitution. 


INDIA 


Cls. (3)-(4) : Speaker’s decision and Certificate : Cl. (3) follows sec. 3 of the Parlia- 
ment Act, 1911, but is better drafted in so far as it makes it clear that not only 
the certificate of the Speaker to be ultimately endorsed on the Bill, but the initial 


decision of the Speaker is final. 


Sec. 1 (3) of the Parliament Act, 1911, further provides that in coming to this 
decision, the Speaker shall “ consult, if practicable, two members to be appointed 
from the Chairman’s Panel at the beginning of the session by the Committee of 
Selection.” There is no provision corresponding to this in the Indian Constitution. 
So, the Speaker, in India, will make the decision on his sole authority and discretion. 


Now as to the Speaker’s discretion,—it is to be noted that in England, the 
Speaker’s decision has not always been as might have been expected, in view 0 
the statutory definition of Money Bills in the Parliament Act. Thus,— 

“ In practice, there have been Bills which would at first sight appear to be * financial ’, but which 


have not been certified by the Speaker as Money Bills ; even the annual Finance Bill is sometimes 
not so certified. The converse is equally true, and Bills which do not appear to be financial have 


been certified as Moncy Bills. . 6. - + + + muy 

Though the Indian Speaker’s decision is equally unquestionable, it would 
appear from the use of the words ‘ shall be deemed’ in Cl. (i) of this article that 
the intention of the framers of the Constitution is that if a bill plainly comes within 
the definition contained in that sub-section,—e.g., the annual Finance ‘Bill, the 
Speaker should not, constitutionally, refuse to endorse his certificate upon It. 


111. When a Bill has been passed by the Houses of Parlia- 
ment, it shall be presented to the President, 
ene and the President shall declare either that he 


assents to the Bill, or that he withholds assent therefrom : 


Provided that the President may, as soon as possible after 
the presentation to him of a Bill for assent, return the Bill if it is 


i i ing that they 
Bill to the Houses with a message requesting t : 

will anal ake Bill or any specified provisions thereof and, in 
particular, will consider the desirability of introducing any such 


in hi d when a 
he may recommend in his message, an 2 
ate ee the "Houses shall reconsider the Bill accordingly, 
and if the Bill is passed again by the Houses with or ee acne 
ment and presented to the President for assent, the President s 


not withhold assent therefrom. 


(11) Stephen’s Commentaries. Vol. I, p- 3755 Wade & Phillips, P. 97+, 


‘ 
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: OrTHER ConsTITUTIONS : 
England—The King being an essential part of the Legislature» 


royal assent is necessary for the enactment of a law, even though it has passed 
through both Houses. In modern times, however, royal assent is given as a matter 
of course, to a Bill that has been passed by both Houses or by the House of Commons 
under the provisions of the Parliament Act, 1911 (as amended in 1949). 


In law, the Crown still possesses the prerogative of absolute veto.'? But this 
veto power of the Crown has become obsolete since 1707, owing to the development 
of the Cabinet system, under which all public legislation is initiated and conducted 
in the Legislature by the Cabinet. Judged by practice and usage, thus, there 
is at present no Executive power of veto in England?. 


U.S. A.—Sec. 7 (2) of Art. I of the Constitution of the United States says— 


“Every bill which shall have passed the Hause of Representatives and the Senate, shall, before 
it becomes a law, be presented to the President of the United States if he approve, he shall sign it, 
but if not, he shall return it, with his objections, to that House in which it shall have originated, 
who shall enter its objections at large on their journal, and proceed to recoasider it. If, after such 
reconsideration, two-thirds of that House shall agree to pass the bill, it shall be sent, together with the 
objections, to the other House, by which it shall likewise be reconsidered, and, if approved by two- 
thirds of that House, it shall become a law, But in all such cases the votes of both Houses shall be 
determined by yeas and nays, and the names of the persoas voting for and against the bill shall be, 
en tered on the journal of each House respectively. If any bill shall not be returned by the President 
within ten days (Suudays excepted) after it shall have bee n presented to him, the same shall bz a law 
in like manner as if he had signed it, unless the Congress, by their adjournment, prevent its. return, 
in which case it shall not be a law”. 











In the United States, a bill which is presented to the President for his approval, 
may meet with one of four consequences : First, if the President approves the bill, 
he signs it, and then it becomes law. Second, if the President does not approve 
the bill, he may with 10 days return it without his signature to that branch of the 
Congress in which it originated, with a statement of his objections. Each House 
of Congress then reconsiders it and if it is adopted in each House by a_ two-thirds 
vote of the members present**, the bill becomes a law, notwithstanding the absence 
of the President’s signature. The qualified veto is then overridden. If the bill 
fails to obtain the two-thirds majority in each House, the veto stands, and it fails 
to become law. Third, the President may neither sign the bill nor return it to the 
House in which it originated, but may let it lie on his desk until the ten-day limit 
has expired. In that event the bill becomes a law without his signature. But 
(fourth), if in the last-mentioned case, Congress has meanwhile adjourned before 
the expiry of the ten-day limit, the bill fails to become a law. This method of 
preventing a bill to go on the statute-book is known as_ the ‘ pocket veto’, for by 
simply withholding bills presented to the President during the last few days of the 
session of Congress, the President can prevent the bills to become law!5, 


The qualified veto is in effect an appeal to the Legislature itself which is asked 
to revise its own judgment. Especially is this true of the United States, where the 
Executive is obliged to state the reasons for his objections!*. As a matter of fact 
though the President’s veto may be overridden by the Congress by a two-thirds 


-_ AAA SSS 


(12) On the subject of ‘ veto,’ generally, see 
my article on ‘the President of India’ in (1949) 
F.L.J. pp. 120-4 (Jour.). > 

(13) Thus, Chalmers & Hood Phillips (p, 52) 
opine— the exercise of this prerogative to- 
would be unconstitutional.” Keith (Constitutional 
Law, p. 106), also observes,—- , 

“If the Crown is opposed to a measure at the 
Present say, it would cither attempt to dissuade 
the Ministry from introducing it, or ask it to 
make the issue clear by an appeal to the nation 
by dissolution; if the nation show: ‘tseif in 


” 


favour of the measure the Crown must yield 
If the Ministry refused to dissolve and deter- 
mined to demand assent to a bill under the 
Parliament Act, 1911, the King would have 
to ane or to ae them.” 
14 issouri Ry. Co. v. Ka 
U.S. 276. m ra ONS) 248 
(1 5) Munro, Constitution of the United States, 
Pp. 28-9. 
Z ( re Garner -ntroduction to Political Science, 
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majority of the members who constitute a quorum in either House, it is not very 
often that Congress has so overridden the President’s veto??. 


At is to be noted in this connection, that this power of veto of the American 
President is a ‘ total’ veto, i.e., he must either reject or accept the Bill as a whole. 
He cannot veto any particular provisions. 


Eire.—Art. 13 (3) of the Constitution of Eire, 1937, says— 


“(3) 1° Every bill passed or deemed to have been passed by both Houses of the Oireachtas 
shall require the signature of the President for its enactment into law, 2° The Prestdent shall pro- 
mulgate every Jaw made by the Oireachtas.” 


Art. 25, on the other hand, provides— 


“(1) As soon as any bill, other than a bill expressed to be a bill containing a proposal for the 
amendment of this constitution, shall have been passed or deemed to have been passed by both Houses 
of the Oireachtas, the Taoiseach shall present it to the President for his signature and for promulga- 
tion by him as a law in accordance with the provisions of this article. 


(2) 1° Save as otherwise provided by this constitution, every bill so presented tothe President 
for his signature and for promulgation by him as a law shall be signed by the President not earlier 
than 5 and not later than 7 days after the date on which the bill shall have been presented to him. 


2° At the request of the Government, with the prior concurrence of Seanad Eireann, the Pre- 
sident may sign any bill the subject of such request on a date which is earlier than 5 days after such 
date as aforesaid. 


(3) Every bill the time for the consideration of which by Seanad Eireann shall have been 
abridged under article 24 of this constitution shall be signed by the President on the day on which 
such bill is presented to him for signature and promulgation as a law.” 


Burma.—Axrt. 58 of the Burmese Constitution says— 
“ (1) Every Bill, passed or deemed to have been passed by both Chambers of Parliament, 


shall require the signature of the President for its enactment into law. 
(2) The President shal! promulgate every law enacted by the Parliament.” 


Sec. 111, on the other hand, provides— 

“* (1) As soon as any Bill shall have been passed by both Chambers of Parliament, it shall be 
presented to the President for his signature and promulgation as an Act in accordance with the provi- 
sions of this section, ; 

(2) Save as otherwise provided by this Constitution, every Bill so presented to the President 
shall be signed by him not later than seven days after the date of presentation, 

aL i i i ithin s ate of presentation, 

(3) Tf any Bill is not signed by the President within seven days after the date o f » 
the ane stil hese an Act in the like manner as if he had signed it on the last of the said seven 
days.” 

The Burmese President, thus, has no power of veto. 


Government of India Act, 1935.—See Sec. 32 of that Act. 
INDIA 


i i i i Act of the 
Art. 111: President’s assent to Bills —A Bill will not be an 0 ‘ 
Indian Parliament unless and until it receives the assent - a ot 
When a Bill is presented to the President, after its passage _ wiiowing ties 
Parliament, the President shall be entitled to take any of the eae a ie 
steps : (i) He may declare his assent to the Bill ; or (ii) He ne ee A Money 
withholds his assent to the Bill ; or (iii) He may, in ving Oe boat Spiess 
Bills, return the Bill for re-consideration of the Houses, with or 


suggesting amendments. 

In case (iii), if the Bill is passe 
without amendment and again pres 
upon him to declare his assent to it. cite oe 

ur Presi 

Nature of the President's Veto Power —The an per < ae 
combination of the absolute, suspensive and pocket vetos. 9 


of Parliament with or 


d again by both ee it would be obligatory 


ented to the President, 


erriding vote of 
(17) Up to r94t. the President has vetoed eventually passed by the overn g 
1663, Bill, of which on!y to per cent, have been Congres». 
‘ 
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i in England and under the Government of India Act, 1935, there 
would eal to : Bill if the President declares that he withholds his assent from 
it. Though such refusal has become obsolete in England since the growth of the 
Cabinet system under which it is the Cabinet itself which is to initiate the legislation 
as well as to advise a veto,—such a provision was made in the Government of India 
Act, 1935. But notwithstanding the introduction of full Ministerial responsibility, 
the same provision has been incorporated in the new Constitution. The veto 
power shall be exercised on ministerial advice. 


(ii) If, however, instead of refusing his assent outright, the President remits 
the Bill or any portion of it for re-consideration, a re-passage of the Bill by an ordinary 
majority would compel the President to give his assent to the Bill. It differs from 
the qualified veto in the United States in so far as no extraordinary majority is 
required to effect the enactment of a returned bill. The effect of a return by the 
Indian President is thus merely ‘ suspensive ’. 


(b) Another point to be noted is that the Constitution does not prescribe 
any time-limit within which the President is to declare his assent or refusal, or to 
return the Bill. The article simply says that if the President wants to return the 
Bill, he shall do it ‘as soon as possible’ after the Bill is presented to him. By reason 
of this absence of a time-limit, it seems that the Indian President would be able to 
exercise something like a ‘ pocket veto’, by simply keeping the Bill on his desk 
for an indefinite time.’ 


The Proviso: Return for reconsideration.—While the power of veto possessed 
by the President is total and there is no provision for vetoing any particulat portion 
of a Bill, the President’s power of return includes the power to return for reconsi- 
deration of any particular provision of the Bill. It is obvious that when a specific 
provision is thus remitted for reconsideration, the Legislature shall have no power 
to reconsider the other provisions of the Bill which have not been remitted. 


Date of passing of an Act—~As in England, the date of passing of an 
Act is the date when the Royal assent is given to a Bill1®, so under 
our Constitution, a Bill becomes an Act of the Union Parliament on the date when 
it receives the President’s assent!®, The date is material since the validity of a 


legislation will depend upon the powers of the Legislature and the other circum- 
stances existing on that date!®, 


Analogous Provision—Cf. Art. 200 relating to Governor’s power of veto over 
State Bills. 


PROCEDURE IN FINANCIAL MATTERS 


Some General Principles of Financial Procedure in England and India. 


The financial procedure 


in Englatd ‘is entirely d i i i 
ingot aeoe g! irely summed up in Sir Erskine 


“The Crown demands money, the Commons grant it, and the Lords assent to it.”” 
The following principles may be deduced from it : 


* (a) The Crown, i.e., the Executive cannot raise money by taxation, 
or otherwise, or spend money, without the authority of Parliament. 
to grant money includes the raising of money by 
sing of expenditure. : 


[This principle has been embodied in Art. 265 of our Constitution.) 


ee 


ie Ex parte Rashleigh, ( 1875) 2 ChiD. g (12). (20) May, Parliam 
25 (40) 


borrowing 
The power 
a tax or loan as well as the authori- 


Ch Umayal v. Lakshmi AIR. 1 PAL Pp. ase. entary Practice, 13th Eds 
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(b) Since the Crown has to act through Ministers; none but a Minister 
can make the demand for a grant, i.e., either to raise money or to authorise its 
expenditure. A private member may move to reduce a particular tax or a vote, 
but not to increase it. Accordingly, any proposal for the levy of a new tax or for 
the increase of an existing tax must come from the Government. This rule, how- 
ever, applies to general taxes only, and not to taxes for local purposes, which are 
popularly known as ‘ rates.’ 


[This principle underlies Art. 117 (1) of ovr Constitution], 


Similarly, in the matter of expenditure, though a private member of the House 
of Commons may move a resolution that public money may be profitably expended 
upon purposes specified in the resolution, none but a member of the Government 
can move that a specific sum of money be granted for a specific purpose. 

“The Crown, zeting with the advice of its responsibie ministers, being the executive power, 
is charged with the management of all the revenues of the country, and with all payments for the 
public service. “The Crown, therefore, in the first instance, makes known to the Commons the pecu- 
riary nécessities of the Government ; and the Commons grant such aids and supplies as are required 
to’ satisfy these demands, and provide by taxes, and by the appropriation of other sources of the public 
ir-come, the ways and means to meet the supplies which are granted to them... . - But the Gom- 
mons do not vote money unless it be required by the Crown : nor impose or augment taxes unless 
the taxation be necessary for the public service, as declared 57 the Crown, through its constitutional 


advisers,”’?°~2 

“In other words, all financial proposal must proceed from the Government 
and the Commons have no power to increase the financial proposals of the Govern- 
ment. 


[This principle is embodied in Art. 113 (3) of our Constitution.] 


(c) From the words ‘the Commons grant it, and the Lords assent to the 
grant’, it is clear that the House of Lords (the Upper House) has a mere subsidiary 
function in the matter of financial legislation. Hence Money Bills can originate 
only in the House of Commons. Further, since the Parliament Act of 1911, 4 
Money Bill can neither be amended nor rejected by the House of Lords. It can 
at most cause a delay of one monthin the passing of a Money Bill [see ante]. As 
May?!-22 observes this superiority in the matter of financial legislation has given to 
the House of Commons 2° position of absolute supremacy in the English political 
system— i : 

‘ i wer vested in any branch of the Legislature is the right of imposing 
taxes pen he people and PE voting money forthe exigencies of the public service. ty as 
of this right by the Commons is practically a law for the annual meeting of ee uae 748 
of grievances ; and it may also be said to give to the Commons the chief authority int pe 5 Ne 2 
all countries the public purpose is one of the main instruments of political power ;_ but wit a e : a 
cated relations of finance and -publie credit in England, the power of giving or withholding supp! 


at pleasure, is one of absolute supremacy.” 
[This‘principle underlies Art. 109 of our Constitution]. , 
STAGES IN FINANCIAL LEGISLATION IN» ENGLAND AND LOE al Poids 
under the Constitution of India shall differ from the English on 7 e following : 
(i) In England, the Estimates and the Annual Financial eae ea , 
the Budget), are presented only to the House of Commis oon 
mitted to the House of Lords and the Lords have no concern Vv Si at 
.%-But under our Constitution [Art. 112 (1)], as under, the Peed belore oth 
A&t; "1935 [sec. 33 (1)], the annual financial statement shall b ee te House 
Hovises of Parliament and the estimates:shall be open to oe ke House 
of Parliament,—but the demands for grants shall be submitted only 


of thé People [Art. 113 (2)]- e : 
i i des the ‘introduction 

ii _England, the-presentation of the Estimates prece 
es oe the Budget Speech by the Chancellor of the Exchequer. 


‘(20-a) May, Parliamentary Practice, 13th Fd.) 
P- 446. 






(23-92) May, Parliamentary Practice, : 
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In India, the procedure of financial legislation is to start with the presentation 
of the Annual financial statement, and then the consideration of the estimates shall 
take place. 


(iii) Another most striking feature of the English procedure is the compli- 
cated system of work in the House of Commons and Committees of the Whole 
House in the matter of financjal legislation. The House of Commons does not 

_ consider a financial proposal until it has been: considered in one of the two Com- 
mittees of the whole House,2*—the Committee of Supply and the Committee of 
Ways and Means. : 


The above Committee system of financial procedure has some defects, _ which 
have been pointed out by critics of the English system as follows : 


(a) There is an unnecessary waste of time and duplication of business in the 
Committees of the Whole House and in the House. The financial proposals practi- 
cally come before the members five times and each time there is scope for debate : 


(i) in the Committee of Supply ; (ii) in the. House on Report from that 
Committee ; (iii) in the Committec of Ways and. Means ; (iv):in the House on 
Report from that Committees: {v) in the House during second reading: of the 
Finance and Appropriation Acts. 


' a) 
(b) Secondly, though there are so many opportunities, the complicated 
procedure in fact involves shortage of time for effective discussion. Thus, by .2 
Standing Order [No. 15 (2)], not more than 20 days shall-be allotted for the consi- 
deration of the annual estimates in the Committee of Supply. Since about 100 
to 200 votes or demands for supply have to be dealt. with within this period of.20 
days, the Committee has to resort to the ‘ guillotine’ in order to close the debate 
on Supply within the allotted period of time. As.a result of this, mahy of the 
demands cannot be discussed at all and have to be passed ‘en bloc on the last’ of the 


above 20 days, or on the last day that the Committee sits, without any discussion 
at all. 


The Government of India Act, 1935, departed from the English system of dis+ 
cussing the financial proposals in the Committees of thé Whole House, and, instead, 
under this Act, all the financial proposals contained in the Budget were discussed 
in the House itself,—thus avoiding the unnecessary ‘Report stage ’. WEY 
The Constitution of India adopts the system under the Government of Indi: Act, 
1935, and rejects the Committee system, which obtains not only in Eugland but 
also in the Dominions, e.g., .in. Canada?4.. So, under the Gonstitution:of “India, 


the proposals for taxes and other impositions as well as the demands for’ ts 
will be considered : nig as the: lode TA ars 


"1 by the House of the People sitting as the House (Arts. 11g (2)5 
117]. : CA gt an kant 5 ; We sce me 

But while the Government of India Act further shortened the proceduré by 
obviating the necessity of ari Ap a 


c ne propriation Act, the latter has been saeagea 
in the Constitution [Art. 114]. e se 


To 
Stages : 


i (a) Presentation of the Annual Financial Statement.—After the estimates have 
been prepared, the President shall cause the annual financial statement for the 
‘ensuing year to be laid before both Houses of Parliament. It is not provided by 
the Constitution, who will present the Statement in the two Houses: respectively. 
Under the Government of India Act, 1935,-the Finance Minister personaily ‘pre- 
sented the Budget to the Lower House: : ‘This practice: has heen followed “also 


sum up: the procedure in the Indian Parliament will involve, the following 


after commencement of the Constitution, in the Provisional Parliament #*-z,: 





(23) Standing Order 64. . (24-2) Rules 131-2'of ih Reales of Pro 
+, (24) Findlay Shirras, Pubtic :Finai im Parlia * 731-2 of the Rules of Procedure 
Vat mos. i nce. (3996), in Parllament,-1950.-— 3! 
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The Annual financial Statement shall contain the estimated receipts as well 


as the expenditure of the Government of the Union. The estimates of expenditure, 
again, shall— 


(a) distinguish expenditure on revenue account from other expenditure 
as under the Act of 1935 [Sec. 33 (2)] : 


(8) distinguish between items of expendituré which are ‘ charged upon the 
Consolidated Fund’ and items which are not so charged. , 


(6) The general discussion in both Houses.—As under the Act of 1935, the pre- 
sentation of the Budget will be followed by a general discussion of the Statement 
as a whole, in either House. It is to be noted that no item of expenditure will be 
exempted from this general discussion (and herein the Constitution is improved 
than the Act of 1935, from the democratic point of view). So, at this stage, each 
House of Parliament shall be entitled to discuss each of the items of expenditure, 
including even those that are ‘charged’ and are thus excluded from vole. But 
this discussion is to be a general discussion, relating to policy,—involving a review 
and criticism of the administration of the Departments concerned, and a_venti- 
lation of the grievances of the people. 


One important point to be noted in this connection is that under the Act of 1935, 
it was the Governor-General, who, in his discretion, was empowered to make 
rules ‘for securing the timely completion of financial business’ [Sec. 38 (1) (6); 
and it was a grievance of the Legislature that the rules curtailed the freedom of 
the Legislature to make an effective criticism and discussion. But the Constitution 
empowers Parliament itself to make such provisions by law. [Art. 119, post]. 


(c) Voting of the demands by the House of the People——The Council of State 
shall have no further business with the annual financial statement beyond the 
general discussion. 


In the House of the People, after the general discussion is over, the estimates 
shall be submitted in the form of demands for grants on the particular heads, followed 
by a vote of that House. The House of the People shall have the following powers 
in respect of each demand: (i) to assent to the demand ; or (ii) to refuse it; or 
(iii) to reduce it. It follows, thus, that the House shall have no power to increase 
a demand, or to alter the destination of a grant, or to put any condition as to 
the appropriation of the grant. 


In the matter of voting of the grants, the system under our Constitution departs 
from that under the Gitaand of India Act, 1935, and follows the English non 
that the Lower House as the exclusive right of granting supplies. ve, tl ‘fi . 
of 1935, the demands were submitted to both Chambers [Sec. 34 (2)] A Conor 
Chamber had practically equal powers subject to the directions “ t ro Cont 
General and the provision for a joint session [Sec. 34 (3)]- Un on Samnands 
tution, the Upper House having no function in the matter of voting the , 
no question of a joint session arises in this matter. 


. . di 
d) The Appropriation Act.—At the next stage, too, the proce 
inate Act eal differ from the procedure under the Act of 1935; 
the English practice. ‘ peste 
d by the Legislature, 
Under the Act of 1935, after the demands had been vote egis 

the Governor-Geneial aiihenticated by his signature, a a Be ae 
grants made by the Legislature, the ‘ charged’ expenditure _ ten cathe euiion 
ture which had been refused or deduced by the Legislature bu Wr ccuesenattaliies; 
of the Governor-General necessary for the due discharge of his Ee oa for any 
The two peculiarities of this system were—(i) There hoe ee asain by 
Appropriation Act or any other legislation finally embo Tea shen ihe “publig 

the Legislature and authorising the issue of the money so granted, pub 


ure under the 
and follow 
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revenues. The final act was not a legislative, but an executive act. It was the 
authenticated Schedule of the Governor-General which was the only authority 
known to Audit, for any appropriation of revenue, by whatever legal procedure 
it might have been sanctioned. (ii) The vote of the Legislature was not final in 
the matter of supplies, inasmuch as the Governor-General, in his discretion, had 
the power to override the adverse vote of the Legislature by his certificate, on the 
ground that his special responsibilities would be affected hy the adverse vote. 

Under the Constitution, the President shall have no power to override the 
vote of the House of the People. And, as in England, the grants as voted by the 
House will be embodied in a Money Bill and passed by Parliament as such. This 
Act will be known as the Appropriation Act and will be the sole legal authority 
for the appropriation of money from the Consolidated Fund of India. 


(e) The Finance Act.—Similarly, the new taxing proposals of the Budget 
will be embodied in another Bill and passed as the annual F inance Act. 


Procedure in financial matters 


1142. (1) The President shall in respect of every financial year 
: cause to be laid before both the Houses of 
ptnmal financial state- Parliament a statement of the estimated 
nent, . . 
receipts and expenditure of the Government 
: _of India for that year, in this Part referred to 
annual financial statement ”’. 


(2) The estimates of expenditure embodied in the annual 
financial statement shall show separately— 


(a) the sums required to meet expenditure described by this 


Constitution as expenditure charged upon the Consolidated Fund 
of India ; and , 


‘ 


as the 


(6) the sums required to meet other expenditure proposed 


to be made from the Consolidated Fund of India, 


and shall distinguish expenditure on revenue account from other 
expenditure. 


(3) The following expendit hall b i 
on the Consolidated Hm of india Mp een hee 


(a) the emoluments and allowances of i 
( 1 the Pr 
expenditure relating to his office ; eae ae 


(6) the salaries and allowances of the Chair: ath 
Deputy Chairman of the Council of Stat d ee - 
Deputy Speaker of the House of the People - the Speaker and the 


; _(c) debt charges for which the Government of India is liabl 
including interest, sinking fund charges and redemption chafies 


and other expenditure relatin; to th isi i 
t 1 TV: 
: g e ra sing of loans and the service 


(2) (i) the salaries, allow i i 
respect of Judges of the Supreme Court - ponae ee ep 


i) th < ° 
Vederal Gort Weare payable to or in respect of Judges of the 
Oxy “4 
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(ili) the pensions payable to or in respect of Judges of any 
High Court which exercises jurisdiction in relation to any area included 
in the territory of India or which at any time before the commence- 
ment of this Constitution exercised jurisdiction in relation to any area 
included in a Province corresponding to a State specified in Part A 
of the First Schedule ; 


(e) the salary, allowances and pension payable to or in respect 
of the Comptroller and Auditor-General of India ; 


(f) any sums required to satisfy any judgment, decree or 
award of any court or arbitral tribunal ; 


(g) any other expenditure declared by this Constitution or by 
Parliament by law to be so charged. 


OTHER CONSTITUTIONS 


Cx. (1) : England.—In England, the annual financial statement or the Budget 
statement of the Chancellor of the Exchequer is presented subsequent to the 
presentation of the ‘ Estimates’. Both are presented before and dealt with by two 
Committees of the Whole House, called the Committee of Supply and the Com- 
mittee of Ways and Means. 


The Estimates contain a comprehensive survey of the needs of the ensuing 
year and are presented in the form of grants of money required for the different 
purposes and Departments, during the ensuing year, founded on Ne ce 
of that expenditure as prepared by the differént Departments. The eG 
are presented to the Committee of Supply at the beginning of the session, and 1 t 
the business of that Committee to consider the estimates and vote such grants 0! 


money as it deems necessary. 


After some progress has been made in the Committee of Supply in ee 
deration of the estimates and the voting of grants, the Chancellor of the Excheq of 
makes his financial statement or ‘introduces the Budget’, in the Se Chars 
Ways and Means, on some date nearabout ist April. In this seateee sy tl aie = 
‘cellor gives a comprehensive survey of the mode in which he proposes it pau haa 
needs as described in the Estimates. In the Budget Speech, the Chancel Sin 
the public finance of the last year, gives an estimate of the Sati hie 
current year, develops his views of the resources of the county 5" berupol 
proposals for meeting the requirements, and declares whether the 
the people are to be increased or diminished ” (May). 


When the resolutions founded on the Chancellor’s Statement are a ee 
the new taxation for the year (i.e.) relating to the annual ae ed atl 
from the taxes made permanent by statute, the resolutions are ¢ 
and passed as the annual Finance Act. 

Burma.—Sec. 125 of the Burmese Constitution provides— 


ts and estimates of ex! 
is to the Chamber o: 


: penditure of 
(1) The Government shall prepare estimates of receip Deputies for 


the Union for each financial year, and shall present them 


ccnsideration. . ; Saisie aul 
(2) The procedure to be adopted in the Chambers of Parliament er ne Onion and. all 

mission of estimates of expenditure, the appropriation of t Ce nu at behalf by this Con- 

matters connected therewith shall, in so far as provision is not 

stitution, be regulated in accordance with law. 


i vided— 
Government of India Act, 1935-—Sec- 33 (1) of the Act ite SS wieieee 
““ (1) The Governor-General shall in respect. of every page eT pecioe Sad nditure 
both Chambers of the Federal Legislature a statement of the oe mos aal financial cneatt! 
of the Fedcration for that year, in this Part of this Act referred to as 
\ 
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InvIA 


Cl. (1): ‘ Annual Financial Statement ’—This expression is borrowed from Sec. 
33 (1) of the Government of India Act, 1935. It stands for the popular word 
* ‘Budget’. Though Cl. (1) only says that the financial statement shall contain a 
statement. of the estimated receipts fand expenditure for the coming financial 
year,—as a matter of practice, every budget contains three elements— 


(a) a review of the public finance of the preceding year, including the actual] 
receipts and expenditure in that year ; (6) an estimate of the reccipts and expendi- 
ture of the coming year ; (c) proposals for meeting the requirements of the coming 
year.: 


‘ Financial year *.—This refers to the period from the ist April of a year till the 
end of the 31st March of the next Calendar year. 


Cx. (3): 
OTHER CONSTITUTIONS 


England—In England expenditure or payments out of the Consolidated 
Fund are divided under two heads—‘ Consolidated Fund Services ’ and ‘ Supply Ser- 
vices’. The distinction between the two is that payments in respect of the Consoli- 
dated Fund Services are made under the authority of some permanent Act of Parlia- 
ment or statute which makes a grant for a fixed number of years. The result is 
that payments on account of the ‘ Consolidated Fund Services’ have not to be 
put to the vote of Parliament annually. . Such payments would continue to be made 
without vote of Parliament so long as the particular statute does not expire or is not 
repealed by some subsequent statute. Payments on account of the ‘Supply Ser- 
vices’, on the other hand, have to be voted by Parliament each year. Thus, 
the recipient of a Consolidated Fund Service is much more independent of Parlia- 


mentary control than a person who, or a Department which, has to rely on the 
passing of an annual Act for his or its supply. 


It is open to Parliament to add to the list of Consolidated Fund Services by 
passing a permanent Act whenever it is desired to increase the independence of 
an official. Where, on the other hand, the object is to give to Parliament the 
opportunity of criticizing each year the work of the official or department, the 
payment will be included in the ‘ Supply Services ”. 


The following are some of the Consolidated Fund Services : 


(a) Fhe National Debt. (5) The King’s Civil List. (c) Local Taxation 
Accounts,—representing contribution towards the cost of local administration of 
certain national services. (d) Courts of Justice,—including payments to the Lords 
of Appeal in Ordinary, Judges of the Supreme Court, County Court Judges and the 
like. (¢) Salaries and allowances, including those paid to the Speaker, the Leader 
of the Opposition, the Comptroller and Auditor-General. (f) Annuities and 


pensions, including payments to ex-Judges, ex-Speakers and other distinguished 
persons and their descendants. 


It is interesting to note that the Consolidated Fund Services form about 40 p.c. 
of the total national expenditure of England.’ 


cca 66 (2) of the Ceylon Sacean Order in Council, 1946, Pe 


:«“* The iriterest on the public debt, sinking fund payments, the costs, charges a inci 
¢ . costs, nd - 
dental to the collection, management and receipt of the Consolidated Fund and Sich Siler eenenditare 
as Parliament may determine shall be charged on the Consolidated Fund ”, ; 
Other items charged by the various 
to be found in secs. 6 (3) ; 20 (2) ; 


“Government of India Act, 1935. 


provisions of the Constitution Order are 
52 (4) 3 53 (6) 5 58(7) ; 63; 64; 66 (2), 
—See sub-see. (3) of sec. 33 of that Act, 
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Cl. (3) : Expenditure charged on the Consolidated Fund of India—Broadly speaking, 
the items of expenditure included in this clause correspond to the ‘ Consolidated 
Fund Services’ of England. But the enumeration of items charged on the Con- 
solidated Fund *® of India as contained in tke present clause is not exhaustive. As 
sub-clause (g) says, it includes other expenditure declared to be so charged by any 
other provision of the Constitution. Besides, Parliament is empowered to add to 
the list by law. 


The items charged by other provisions of the Constitution are—(a) Adminis- 
trative expenses of the Supreme Court, salaries of its officers [Art. 146 (3)]. (6) 
Administrative expenses of Comptroller and Auditor-General [Art. 148 (6)]. 
(c) Grants-in-aid to the States [Art. 275 (1)]. (d) Expenses of the Union Public 
Service Commission [Art. 322]. 


It has been observed already that the Indian Parliament, like the English, 
shall have the power to add to the above list. This power was criticised in the 
Constituent Assembly on the ground that one Parliament should not have the power 
to curtail the right of its successors to vote on any financial matter. But the successor 
would not really be bound by any act of its predecessor, according to the funda- 
mental principle of sovereignty of Parliament, and the successor Parliament would 
be at liberty to repeal the Act of its predecessor which includes any new item within 
the list of ‘ expenditure charged on the Consolidated Fund’. It may be noted 
that any legislation in respect of such expenditure is a Money Bill within the meaning 
of Art. 110 (1) (e). It is further to be noted that any of the items so declared by 
the Constitution itself (as enumerated in items (i) to (ix) above), cannot be removed 
from the privilege, without the process of constitutional amendment. 


It may also be pointed out that the ‘ expenditure charged on the Consolidated 
Fund of India’ is similar in nature to the ‘ expenditure charged on the revenues 
of the Federation ’ in sec. 33 (1) (3) of the Government of India Act, 1935,—both being 
equally withheld from the vote of Parliament. But the main difference, which should 
not be ignored, is that under the Constitution there is no function to be discharged 
by the President in his discretion, so that there is nothing in the list in Art. 92 (3), 
corresponding to Cls. (e) as well as (f') and (g) of sec. 33 (3) of the pope 
of India Act, 1935. Secondly, under sec. 33 (4), it was the eater ic 
his discretion, who was to decide whether any proposed expenditure falls within 
the “class of expenditure charged on the revenues”. But under the penny 
there is no such provision. Thirdly, two of the items so charged [Cls. oe ( J) 
of sec. 33 (3)} under the Government of India Act, 1935 were not ee one: 
in the Legislature. But under Art. 113 (1) of the Constitution, all the 1 aiitted 
expenditure charged upon the Consolidated Fund of India, though - ae 
to the vote of Parliament, shall be open to discussion in either House x8 A hae 
including even the emoluments of the President. _ Fourthly, anes i. ee Cae 
apart from expenditure required for the discretionary functions ee el 
General, all the items charged under the Act of 1935 have not 


: i been excluded 
under the Constitution. The most important of these Oe a bes He, 


from the Constitution are—salaries of Ministers (sec. 33 ( F 
s ‘All-India Services [sec. 247 (4)) of the Act of 1935]- 
of members of the All-India Services [: 4, ie hai aa 


(a) As regards the salaries of Ministers, this was oer te under: the 


as a matter of reaction against the abuse of powers by ‘ ae ee 
* Government of India Ack 1919. But the power of the Lee a Depariinent 
nominal reduction in the Ministers’ salaries by way of aes af Parti eedtaty 
or ventilating a grievance, is an essential feature of 7 eee i ad not. be saute 
Government in England!, and there is no reason why ie asia, Ie: aay be 
in India under the Constitution which introduces the Eng! ys! 


f England, p. 347- 
(25) As to the ‘ Consolidated Fund,’ see art. (1) Lowell, Government 0 ng P. 34 


266, post, 
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expected, however, that the Parliament of India will follow the English convention 
of moving a token cut, instead of disallowing the salaries of Ministers in toto and 
thus creating a deadlock in the administration as was done by some Provincial 
Legislatures under the Act of 1919. 


(b) As regards the salaries and pensions etc. of the All-India Services, they 
are no longer to enjoy any special privilege under the Constitution, for, the privilege 
under the Acts of 1919 and 1935 were due to the fact that they were appointed 
under a covenant with the Secretary of State, which it was beyond the competence 
of the Indian Legislatures to affect. It is essential for a truly responsible Govern- 
ment that all the public servants must be fully under the control of the Legilature. 


Cl. (3) (c) : Debt Charges—The debt charges or the charges for the repayment 
of national debt is withheld from the annual vote of Parliament in order to maintain 
the confidence of the money market in the credit of the Government. The 
' management expenses of the national debt are also charged on the Consolidated 
Fund. There are several methods of repayment of public debt : 


(a) Budgeting for a surplus of income over expenditure. 


(6) Arranging for a fixed amount of revenue in the Budget to create a 
‘Sinking Fund’ for the repayment of debt. It is thus a fund set aside annually 
from the public revenue, so that the accumulated total of the Fund together with 
interest on it, will be sufficient to redeem the loan or loans at the time of maturity. 


In England, the interest and management expenses of the National Debt are 
charged on the Consolidated Fund, but the Sinking Fund is no longer included 
in the Consolidated Fund Services ; and the annual payment towards reduction 
of debt, known as the ‘ New Sinking Fund’ is liable to suspension or reduction 
by Parliament, in the annual Finance Act. Similarly, in case of any surplus of 
income over expenditure in any year it is open to Parliament to vote that the surplus 


will go towards reduction of the National Debt,—the s llocated bei 
the “Old Staking Fond” sum so allocated being called 


(c) Redemption by terminal annuities ; and 


. : é eos . 
(4). Redemption by conversion of existing debts into debts carrying a lower 
rate of interest, 


113. (1) So nae of the estimates as relates to expenditure 
Bie ai gc eater ec upon the Consolidated Fund of India 
vauk reaoo es oo eatinhasea, shall not be submitted to the vote of Parlia- 
ment, but nothing in this clause shall be 


construed as preventing the discussion in either House of Parlia- 
ment of any of those estimates. : 


cr Ry. So much of the said estimates as r 
shall be submitted in the form of demands for grants to th 
of the People, and the House of the People shall have howe: to ean 


or to refuse to assent, to any demand, or to 
U 5 assent to an 
subject to a reduction of the amount specified therein. cogs 


elates to other expenditure 


) No demand for a grant shall b 
mendation of the President. : Syne eee en ete oa 


q 
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Cx. (1): 
OTHER ConstITUTIONS 


England.—The Consolidated Fund charges or services, being secured by per- 
manent Acts do not require an annual vote of Parliament, and hence do sot Comme 
before the Committee of supply at all.? It is only the estimates for thie rest of the 
expenditure, called the Supply Services that are presented before the Committee 
of Supply. So, there is no opportunity of criticising or discussing the Consolidated 
Fund Services in Parliament, each year.* 


Government of India Act, 1935.—Sub-sec. (1) of sec. 34 of that Act was in similar 
language as cl. (1) of the present Article. Hence, discussion of the non-votable 
items was permissible (excepting two items). . 


INDIA 


Cl. (1) : Discussion of expenditure sharged on the Consolidated Fund.—This clause 
departs from the English precedent and follows the Government of India Act, 1935, ° 
in allowing discussion of expenditure charged on the Consolidated Fund. No item 
is exempted from discussion. Hence, though the Indian Parliament may not 
reduce or refuse the items of expenditure enumerated in Art. 112 (3), either House 
will get an opportunity, each year, to criticise the conduct or administration of the 
services which are charged. ‘ 


CL, (2): 
OTHER CONSTITUTIONS ; 


England.—Though Standing Order No. 63 [see under Cl. (3), below] merely 
prohibits the House of Commons from proceeding upon any motion for a grant 
unless recommended by the Crown, this rule has been extended by construc- 
tion to prohibit any amendment for increasing a grant beyond the amount recom- 
mended by the Crown, or for altering its destination as recommended by the Crown. 
But since reduction is not forbidden, it is a practice for a private member who seeks 
an increase of any item of éxpenditure,—to move to reduce it, thereby drawing 
the attention of the Government to its insufficiency. * 


Government of India Act, 1935.—Under that Act, the demands for grants were 
submitted to both Chambers [s. 34 (2)] and both had the powers specified in 
Cl. (2) of the present Article. 


INDIA 


Cl. (2) : Power of the House over demands.—It follows from the principle under- 
lying the next clause viz. that no demand for a grant can be made except on the 
recommendation of the President, i.¢. on the responsibility of the Government. 
Hence, the House may assent to, refuse or reduce a demand, but re 
increase the same, for ‘ increase” of a demand would involve the ‘ making’ of a 
demand to the extent of the increase. Nor can the House alter the destination 


of a grant [see also Art. 114 (2), post.] 

The voting of grants.—The Constitution differs from the provision in sec. 34 (2) 
of the ec of India Act, 1935, inasmuch as under the evans oe 
Council of States shall have no power over grants at all. The Sri Bud . 
course, be laid before both Houses, and there will be a general discussion 0 t a get 
as a whole (including the charged items), in both Houses in the Se aion = 
as regards the general principles involved therein. After the genera 


over, the items of expenditure other than those that are charged shall be submitted 


yell, Government of England, 1912 
UN tan tie ; May, Parliamentary Practice 


Pp. 284. 
(3) Wade and Phillips, Constitttional Law, 580-1. 
P. 158. 


(2) Lowel], Government of England, Vol, I, 
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in the form of demands for grants, in the House of the People only. The voting of the 
grants is a powerful medium of control of the House of the People over the adminis- 
tration and policy of the different Departments. 


Rules of Procedure —Rr. 130-3 of the Rules of Procedure of the Provisional 
Parliament would illustrate the procedure on the Budget : 


“130. There shall be no discussion of the Budgeton the day on which it is presented to 
Parliament. 


1gt. (1) A separate demand shall ordinarily be made in respect of the grant proposed for 
each Ministry. provided that the Finance Minister may include in one demand grants proposed 
for two or more Ministers or Departments or make a demand in respect of expenditure which 
cannot readily « classed under particular Ministries. (2) Each demand shall contain, first, a 
statement of the total grant proposed, and then a statement of the detailed estimate, under each 
grant divided into items. {3} Subject to these rules, the Budget shall be presented to Parliament 
in such form as the Finance Minister may, aftgr considering the sugeestions, if any, of the 
Estimates Committee, settle. 


132. (1) On aday to be appointed by the Speaker subsequent to the day on which the 
Budget is presented and for such time as the Speaker may allot for the purpose, Parliament 
shall be at liberty to discuss the Budget as a whole or any question of principle involved therein, 
but at this stage no motion shall be moved nor shall the Budget be submitted to the vote of 
Parliament. (2) The Finance Minister shall have a right of reply at the end of the discussion. 
(3) The Speaker, mzy, if he thinks fit, prescribe a time limit for speeches. 


133. (1) The Speaker in consultation with the Leader of the House shall allot so many 
days as may be compatible with the public interest for the discussion and voting of demands for 
grants, (2) On the last day of the allotted days, at 5 o’clock, the Speaker shall forthwith put 
every question necessary to dispose of all outstanding matters in connection with the demands for 
grants, (3) Motions may be moved to redue any grant. (4) No amendments to motions to 
reduce any grant shall be permissible...” 


Cr. (3) : s 
OTHER CONSTITUTIONS 


England.—In 1713, the House of Commons adopted a self-imposed limitation, 
which, as amended, stands thus— 


“ This House will receive no petition for any sum relating to the public service, or proceed upon 
any motion for a grant or charge upon the public revenue. whether payable out of the Consolidated 
Fund or out of money to be provided by Parliament; unless recommended by the Crown,’’® 


The principle underlying’ this Standing Order has already been explained 
(see p. 342, ante). It applies not only to direct motions for grants, but also to any 
motion which indirectly involves the expenditure of public money®. No such motion 
can be moved by a private member without royal recommendation, i.e. recom- 
mendation of the Government. 

“When the main object of a Bill is the creation of a public charge, a resolution for that charge 
must be passed in Committee of the W hole upon a recommendation from the Crown before the Bill 
is introduced. But when the charge is merely subsidiary or incidental, the Bill can be brought in previ- . 
ously, the clauses or provisions creating the charge being printed in italics. The words so printed 
are regarded as mere blanks with an indication of the way they are eventually intended to be filled 

2 


and they cannot be considered by the House until a Committee of the Whole has pass 
: < ssed the 
resolutions on a recommendation from the Crown.”? P necessary 





The wisdom of this self-imposed limitation is evident when we compare the’ 
system obtaining in the United States where the Legislature has the power to change, 
increase or decrease appropriations as it thinks fit and to compel the Executive 
to spend money at the instance of individual members of the Legislature. The 
results of the American system are waste and extravagance, improper pressure 


on members of the Legislature by their constituencies and the appropriation of 





(5) Standing Order 63. (7) Lowell, Government of England, Vol. I, P. 


(6) Jennings, Parliament, 1948, p. 256. : 280n.; May, Parliamentary Practice, pp. 528-9 
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eras the po ee constituencies at the cost of the general 

-payers. e English system, o 

Caen g' % , on the other hand, safeguards the tax- 
“the casual benevolence of a House wrought upon by the eloquence of a private member, 


gainst a scramble for public money amo see + ae : 
Pi y ng unscrupulous politicians bidding against one another 


a 
or the favour of a democracy .... 2... 


f 
é The English principle, thus, makes the Government of the day responsible 
or all taxation and expenditure of the nation, and prevents irresponsible extra- 
vagance at the instance of individual members of Parliament 


Canada.—Sec. 54 of the British North America Act says— e 


“ 
ae r srl not be lawful for the House of Commons to adopt or pass any vote, resolution, address 
. : for t coe of any part of the public revenue, or of any tax or impost, to any purpose 
that has not been first recommended to that House by message of the Governor-General in the session 
in which such vote, resolution, address or bill is proposed.” 


Australia—Sec. 56 of the Commonwealth of Australia Constitution Act is— 


way ‘ a 

A vote, resolution, or proposed law for the appropriation of revenue or moneys shall not be 

passed unless the purpose of the appropriation has in the same session been recommended by message 
of the Governor-General to the House in which the proposal originated.” 


Government of India Act, 1935.—Sub-sec. (4) of sec. 34 provided— 


“ . 2’ . . 
No demand for a grant shall be made except on the recommendation of the Governor-General.” 


INDIA 


Cl. (3) : No demand except on recommendation of the President.—The provision in 
Cl. (3) of Art. 117 is complementary to the present clause. The two together ensure 
the principle that the Executive shall be solely responsible for the expenditure of 
the public money, whether that takes place through a Money Bill, or, indirectly, 
through some general statute involving expenditure. 

Analogous Provision.—Similarly, proposals for imposition or increase of taxes 
require recommendation of the President [Art. 117 (1)]. 


444. (1) As soon as may be after the grants under article 113 
have been made by the House of the People, 

Appropriation Bills. there shall be introduced a Bill to provide 
for the appropriation out of the Consolidated 


Fund of India of all moneys required to meet— 


(a) the grants so made by the House of the People ; and 


olidated Fund of 


(6) the expenditure charged on the Cons 
own in the state- 


India but not exceeding in any case the amount sh 
ment previously laid before Parliament. . 
such Bill in 


(2) No amendment shall be proposed to any tot varyine 


either House of Parliament which will have the effec 
grant so made or of 


the amount or altering the destination of any jidated 
varying the amount of any expediture charged on the Consolidate 
Fund of India, and the decision of the person presiding as to whether 
an amendment is inadmissible under this clause shall be final. 


pM ees et a ee eg ee eee 


(8) Anson, Law & Custom of the Constitution, (190g) Wol. I, p. 272+ 
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Subject to the provisions of articles 115 and 116, no moncy 
shall be Mahe fron the Consolidated Fund of India except 
under appropriation made by law passed in accordance with the 
provisions of this article. 


OTHER ConsTITUTIONS 


England.—Resolutions of the Committee of Supply, voting the grants, are not 
sufficient to appropriate money for the purposes for which the grants have been 
made. For that legislation is required. All public revenues, raised by taxation 
or otherwise, are carried into the Consolidated Fund. No moncy can issue out 
of this Fund without an Act of Parliament. It is the Annual Appropriation 
Act which authorises in detail the application of the amounts voted to the purposes 
for which they have been granted, and the issue or ‘ appropriation’ of money 
-out of the Consolidated Fund for these purposes. Of course, hefore the passing of 
the annual Appropriation Act, interim statutes called Consolidated Fund Acts 
are passed from time to time, giving effect to the resolutions of the Committee 
of Supply, to meet urgent requirements of the Departments. _ The Appropriation 
Act, passed at the end of the session, confirms the appropriations made by the 
Consolidated Fund Acts and also deals with the grants so far undisposed of. The 
Appropriation Act also limits the expenditure of each Department to the 
sums granted by Parliament, which are set out in a Schedule to the Act, 


° INDIA 


Cl. (1) : Appropriation Act—The objects of an Appropriation Act have been 
already explained. Cl. (3) of the present Article and Art. 266 (3), post, lay down 
that no moneys shall be appropriated out of the Consolidated Fund “except in 
accordance with law ......’ The Appropriation Act provides that law. The 
voting of the grants by the House of the People, under Art. 11 3 would not ipso facto 
authorise the issue of money out of the Consolidated Fund to meet the grants. It 
will require a Money Bill (Cf. Art. 110 (1) (d), ante], to be passed in conformity 
with the present Article. This Bill, called the Appropriation Bill, will include 
not only the grants voted by the House of the People but also the non-votable items 
of expenditure ‘ charged on the Consolidated Fund of India’ (Art. 112 (3)). 


Illustration, 


By way of illustrating the provisions of this Article, 


lust : Jet us reproduce, in extenso 
- the first Appropriation Acts® passed by the Indian Parli 


ament— 


THE APPROPRIATION (RAILWAYS) ACT (XXII OF 1950.) 


An Act to authorise payment and appropriation of certain sums from and out of 
Sor the service of the year ending on the 31st day of March, 1951 


Be it enacted by Parliament as follows :-— 


the Consolidated Fund of India 
a for the purposes of railways, 


: 1, Short title—This Act may be called tHE APPROPRIATION 


2. Issue of Rs. 2,78,64,64, 000 out of the Consolidated Fund 
out of the Consolidated Fund o! 


(Raitway) Acr, 1950. 


of India for the year 1950-51.—From and 


fIndia there may be paid and applied sums not exceeding those specified ' 
in column 3 of the Schedule amounting in the aggregate to 


rT the sum of two hundred and seventy- 
tight crores, sixty-four lakhs and sixty-four thousand rupees towards defraying the several cares 
which will come in- course of Payment during the year ending on the gist day of March, 1951, in res. 
‘pect of the services relating to railways specified in column 2 


of the Schedule, 
8+ Appropriation.—The sums authorised to be paid and applied from and out of th . 
Fund of India by this Act shall be appropriated fo ci oF the Consolidated! 


r the services and Purposes expressed in t 
in relation to the year ending on the 31st day of March, ro5t. ne ae the Sehechule 













has been held in Parliament that there is the Railways appropriation h b 
-mothing in Art. 114 (1) to Prevent the Passing and a second App: Tiation ‘Act oi Beal paieet 4 
: ‘of mo: than one Appropriation Act. Thus, in 1950 [Act XXXL of 1950,] 
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SCHEDULE. 


—— eee 


Sums not exceeding. 





Se Services and purposes. Voted by es ae 
. Parliament. Consolida- Total, 
; Rs, RS 
1 Railway Board : os 
- di 8 a oe 34,43,000 . 
3 Cy aco aes Expenditure : ; 24 ZT * 28,78.000 
7 Working Eee : oe 1,52,000 oe 61,52,000: 
ministration 
- Working Teese sis Se 22,76,77,000 <s 22,76,77,000 
epairs and Mainten: 
6 Working ees enance ae 51,84,68,000 = 51,84,68,000 
perating Staff .. ate . 
' Working eo . 35,52,81,000 oe 35952,81,000 
peration (Fuel os 
i“ Wodting Tepe pn ) oe 28,32,24,000 ae 28,32,24,000° 
Operation other than Staff and F 
9 Working Expenses — and Fuel. 9,97,39,000 . 9,97;39;000 
iscellaneous Expen: ee oe : 
és Working ae xP ses 15,02,26,000 oe 15,02,26,000- 
abour Welfare ae i 
to Payments to Indian States and Com- sa igs . ate 
panies ee oa oe 
i ee Expenses— ae . ea 
ppropriation to Depreciation Fund. 
12A Orme Line Works— . 7 seal Ue 
evenue) Labour Welfare us : 
128) Open Line Works— ee 7 ea 
(Revenue) Other than Labour Welfare. 2,29,76,000 a 2,29,76,000 
13 Appropriation ro Development Fund .. 10,00,00,000 oe 10,00,00,000- 
14 Appropriation to Revenue Reserve Fund. 2,00,65,000 oe 2,00,65,000° 
15 Construction of New Lines 7 2,66,31,000 ae 2,66,31,000 
16 eee Works— 
itions se oe oe 14,33,52,000 ae 2,000: 
17 Ores pn Works— Re ee 
cplacements 7 22,72,67,000 22,72,67,000° 
18 Open Line Works— ng ets 
Development F ‘und . 33 6,00,00,000 aia 6,00,00,000 
19 Capital Outlay on Vizagapatam Port .. 10,60,000 a 10,60,000 
20 Dividend payable to General Revenues. 31,84,98,000 oe 31,84,98,000° 
ge es 
Grand Total ..  2,78,64,64,000 ws 2,78,64,64,000 
_ 





THE APPROPRIATION ACT (XXIV OF 1950.) 


from and out of the Consolidated Fund 
1st day of March, 1951- 


‘An Act to authorise payment and appropriation of certain sums of India: 
for the service of the year ending on the 3 


Be it enacted by Parliament as follows :— 
t may be called THE APPROPRIATION ACT, 1950- 


2. Issue of Rs. 19:24,94-34,000 out of the Consolidated Fund of India for the year 1950 : 
out of the Consolidated Fund of India there may be paid and applied sums not exceeding those 
specified in column 3 of the Schedule amounting in the agggregate to the sum of one thousand nine 
hundred and twenty-four crores, nincty-four lakhs and thirty-four thousand rupecs towards defraying. 
the several charges which will come in course of payment dursng ane fais ealleg on the 31st day o! 

i ¢ Schedule. 


March, 1951, in respect of the services specified in column 2 of ¢ 
thorised to be paid and applied from and 
ropriated for the services and purposes CX) 
1st day of March, 1951+ 


1. Short title.—This Ac 
51.—From and 


‘ a Appropriation. —The sums au! out of the Consolidated’ 
Fund of India by this Act shall be app’ pressed in the Schedule 


in relation to the year ending on the 3 
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: SCHEDUL€, 
1 2 3 
Sums not exceeding. 
No. of Services and purposes, Charged on the 
Vote. Consolidated 
Voted by Total, 
Parliament. Fand. 
Rs. Rs. Rs, 

I Customs A os 2,05,50,000 sis 2,05,50,000 
2 Union Excise Duties os 4,90,94,000 . 4,99;94,000 
“3 Taxes on Income (including Cor- 2.68,48,000 as 2,68,48,000 

poration Tax). 

4 Opium or aie ae 1,21,02,000 % 1,21,02,000 

5 ras a st aS 1,12,40,000 533,000 1,£7,73,000 

‘ores 31,42,000 eA 1,42,000 
7 Irrigation (including Working Ex- a5 56000 gt,000 i eneies 
penses), Navigation, Embank- 
ment and Drainage Works met 
from Revenue. 
8 Indian Posts and Telegraphs De- 30,08,27,000 1,12,72,000 31,20,99,000 
partment (including Working ~ 
+ _ Expenses). 

9 Cabinet a os oe 22,84,000 oe 22,84,000 
10 Parliament a or 28,33,000 50,000 28,83,000 
Ir Ministry of Home Affairs | 67,37,000 oe 67,37,000 
12 Ministry of Information and Broad- 1,03,01,000 aS 1,03,01,000 

casting. 
3 Ministry of Law oe as 1,45,69,000 be 
14 Ministry of Education .. oe GLb p00 aa 1A5,g0,000 
15 Ministry of Agriculture ee 27,08,000 o- 27,08,000 
16 Ministry of Health = ae 6,25,000 6,25,000 
17 Ministry of External Affairs os 51,68,000 o 51,68,000 
18 Ministry et psa eo . 1,18,88,000 sie 1,18,88,000- 
19 inistry of Commerce oe 8,23, 23, 
20 Ministry of Labour se coats Sua8,ct00. . 
ar Ministry of Works, Mines and 13,00, Binion 
Power. 3,00,000 13,00,000 
22 Ministry of Communications es 
23° = Ministry of Transport a oe 5:28,000 
24 Ministry of Food és o* 42,23,000 £429,000 
25 Ministry of States : ae 12 84,000 qagsons 
26 Ministry of Defence ea 31,85,000 TP Brcoe 
27 = Ministry of Industry and Supply - 22, 16,000 a a ncn 
28 = Ministry of Rehabilitation 14,88,000 oe a? apie: 
29 Payments to other Governments, 16,62,000 a, a se 
Departments, etc., on account of Hie ” 16,62,000 
the administration of Agency Sub- 
jects and management of 
- iP neamiriess 
30 udit A 
3r Administration ‘of Justice | : espe vetaboD Sabon) 
32 Jails and Convict Settlements an ; 5,000 912,000 11,83,000- 
33 Police A 2 48, 57,000 = 5,000: 
34 Ports and Pilotage Se 44,89,000 fad 48,57,000 
35 Lighthouses and Lightships z ea ay 44,89,000 
36 = Ecclesiastical... ‘ ne bees oe 11,22,000 
$7  TribalAreas .. ss ae 1,20,41,000 S 1,000 
38 = External Affairs ee . 3,39,99,000 ae 1,20,41,000 
39 Survey of India > pei) a : 3:39;99,000 
4° =, Botanical Survey me ts Oe *s 7599,000 
4 . Zoological Survey Se ae 2 93,000 ce 92,000 
42° Geological Sherey aie aa 36,29,000 e 2,93,000 
:48,. Mines " ee a 17,04,000 : 36,29,000- 
% . 17,043,000 
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1 2 3 
Sums not exceeding. 
Charged on the 


No. of Services and purposes. Voted by Consolidated Total. 
Vote. Parliament. Fund. 


LLL 


RS. RS, RS, 
44 Archaeology... a = 35,10,000 oa 35, 10,000 
45 Meteorology .. .- a - 80,80,000 oe 80,80,000 
46 Department of Scientific Research. 1,42,35,000 i 1,42,35,000 
47 Other Scientific Departments a 1,25,43,000 ae 1,25,43,000 
48 — Education ne we oe 1,02,37,000 + 1,02,37,000 
49 Medical Services © os sa 38,78,000 as 38,78,000 
50 Public Health .. oe oe 68,65,000 ae 68,65,000 
51 Agriculture es os 1,30,97,000 . 1,30,97,000 
52 Civil Veterinary Services 7 26,52,000 i 26,52,000 
53 Industries and Supplies .. a 4,39,15,000 .- 4533)15,000 
4 Salt ie oe i 1,28,94,000 2,19,000 1,31,13,000 
‘a Overseas Communication Service. 65,97,000 2,50,000 68,47,000 
56 Delhi Transport Service .. ae 67,78,000 1,82,000 69,60,000 
57 Telephone Factory ae és 21,57,000 3,36,000 pepe 
58 Aviation ae oe oe 3,20,03,000 oe 320,03, 
59 Broadcasting .. ee 3s 2,04,75,000 Me 2,04,75,000 
Commercial Intelligence and Sta- 55,69,000 a 55,69,000 
61 Satie as ee a 18,01,000 4 18,01,000, 
62 Joint Stock Companies .. na 4,80,000 se 4,80,000 
63 Indian Dairy Department ae 7,11,000 de 7)11,000 
64 Miscellaneous Departments es 1,73,40,000 sie 1,73,40,000 
i He 85,68,000 2,40,000 88,08,000 
65 Currency ae ao an Br 8s000 
) i a 80,01 ee 180, 
e Ceaial Road Fund 3. . dononeo0 oe 2 OO 
68 Communications (including National 3,62,50,000 es 3,62,50,00 
Highways). 
69 Other Civil Works bien bs 3,28,37,000 15 554,000 SE coe 
70 Territorial and Political Pensions 28,43,000 4,40,26,000 Se oot 
71 Superannuation Allowances and 2,65,40,000 5,04,000 70rd 
Pensions. 83,000 
72 Stationery and Printing on 1,73,83,000 oe ‘es ge egeae 
73 Miscellaneous .. os oe 22,88,39,000 i peta 
74 Expenditure on Displaced Persons. 6,00,00,000 + ita Sol 
75 Defence Services—Effective Army. 1,41,33,37,000 ase Hote Hees 
76 ©‘ Defence Services—Effective Navy. _ 8,4.7,64,000 ss sa Br nob 
Services—Effective Air 14,91,37,000 - 2 
77 Defence 
7 5 000 
78 Deore Services—Non-effective 15,03,50,000 4,000 15,03,545 
harges. 15,40,00,000 
79 Granwin-aid to States 11,56,00,000 —_3,844,00,000 5 4491 000 
80 Miscellaneous Adjustments between 1,01,000 . 
the Union and State Governments. 3,31,68,000 
81 Resettlement and Development .- SS Eon = 1,37,000 
iVi oe oe » ae 00, 00,000 
Ba ee act Payments in 2,00,00,000 “3 1'95°65,000 
a Delhi <a Ss ie 7,95,65:006 23 80,1 1,000 
Aj . . 2 ibe e 41,55;000 
ee : 7 41,55,000 . 1,48°92,000 
86 Kutch . - 
i ts 1,38,72,000 23,000 
87 Himachal Pradesh . eg Zz 75235 
88 Bilaspur oe . ee > goes is 83,96,000 
8g Bhopal a“ as . Stas 7 ab eine 
Manipur os . * aso? be 42,18,000 
oi Tripura Ss es . oe a 1,25,76,000 
92 Andaman and Nicobar Islands -- 1257 ae mi 47524,000 
93 Relations with States. co 47524) 36,50,07,000 36,50,07,000 
Interest on Debt and other Obliga- , 


tions and Reduction or Avoidance 
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: 2 Sums not exceeding. 
: Charged on the 7 
No. of Services and purposes. Voted by Consolidated Total. 
“Vote. Parliament. Fund, 
a 
Rs. Rs, Rs. 
of Debt. 
Staff, Household and Allowances of ce 15,76,000 15,76,000 
the President. 
Union Public Service Commission. ae 16,53,600 16,53,000 
94 Capital Outlay on Forests sie 20,00,000 as 20,00,000 
95 Capital Outlay on the India Security 12,56,000 es 12,56,000 
Press. 

96 Capital Outlay on Indian Posts and 5:97,26,000 os 5,97,26,000 
Telegraphs (not met from Re- 
venue), 

97 Indian Posts and Telegraphs—Stores 1,000 Se 1,000 
Suspense (not met from Revenue). 

98 Capital Outlay on Industrial De- 9,63,00,000 aS 9,63,00,000 

velopmeni. 

99 Capital Outlay on Civil Aviation .. 1,49,98,000 oa 1,49,98,000 
100 Capital Outlay on Broadcasting .. 60,00,000 ar 60,00,000 
1o1 Capital Outlay on Currency ns 1,84,000 sia 1,84,000 
102 Capital Outlay on Mints os 49,60,000 5 49,60,000 
103 Delhi Capital Outlay ae 1,75,70,000 os 1,75,70,000 
104, Capital Outlay on Civil Works... 2,97,01,000 yen? 2,97,01,000 
105, Commuted Value of Pensions <s 42,735,000 i 42,75,000 
106 Payments to Retrenched Personnel. 1,000 * a3 1,000 
107 Defence Capital Outlay a 2,15,00,000 ie 2,15,00,000 
108 Capital Outlay on Schemes of State 7537,22,000 ova 7537522,000 

Trading. 
109 Capital Outlay on Development 16,90, 18,000 a5. 16,90, 18,000- 
110 Interest-free and Interest-bearing 8,39,08,000 —34,80,75,000 43,19,83,000 
Advances. 
Repayment of Debt os ore a 14,50,47,03,000 —14,50,47,03,000 


Grand Total .. 3,92,80,01,000 15,32,14,33:000 19,24,94,34,000: 


ee . 


Cl. (2) : Scope of debate and amendment on Appropriation Bill—Though an Appro- 
priation Bill is in the nature of a formal legislation, to give effect to grants already 
voted by Parliament, and to expenditure charged by the Constitution, it would 
offer scope to a general debate on matters of public importance and administrative 
policy and questions affecting economy and accounts. 














But there are two limitations to amendments that may be proposed to such a 
Bill. These are—(i) No amendment may be proposed which will have the effect 
of varying the amount or altering the destination of any grant. (ii) No amend- 
ment shall be proposed varying the amount of any expenditure charged on the 
Consolidated Fund. Limitation (i) obviously ensures that the grants already 
voted by the House should not be disturbed. 


‘ Altering the destination of a grant’ would also mean a violation of the rule in 
Art. 113 (3). So, an amendment to alter the destination of a grant as laid in the 


President’s demand, shall be out of order. This is in conformity with the English 
practice— ‘ 


“Ifa financial resolution provides that the money is to be used for the benefit i ipi 
« |. Pro of certain reci 
amendment is out of order which would alter the recipients of the money so as to give it to reenients 
ther than those named under the King’s recommendation ”’,2° 


12H.C. Deb, 5s. 1138, quoted in Jennings, Parliament, p. 258, 
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CL. (3). 
OTHER ConsTITUTIONS 


England.—See p. 353, ante. 


Ceylon.—Sec. 67 of the Ceylon Constitution Order in Council, 1946, provides— 


“ (1) Save as otherwise expressly provided in sub-section (3) of this section, no sum shall be 
withdrawn from the Consolidated Fund except under the authority of a warrant under the hand 
of the Minister of Finance. 


(2) No such warrant shall be issued unless the sum has by resolution of the House of Repres 
sentatives or by any law been granted for specified public services for the financial year during which 
the withdrawal is to take place or is otherwise lawfully charged on the Consolidated Fund. 


(3) Where the Governor-General dissolves Parliament before the Appropriation Bill for the 
financial year has received the Royal Assent, he may. unless Parliament shall have already made 
provision, authorise the issue from the Consolidated Fund and the expenditure of such sums as he 
may consider necessary for the public services until the expiry of a period of three months from the 
date on which the new House of Representatives is summoned to meet.” 


Inpia 


Cl. (3): No other means of withdrawal—The Consolidated Fund (Art, 266) 
would be a reservoir of all the revenues, taxes and collections of the Government 
of India. An Appropriation Act would be the only means of outlet from the reser- 
voir. Art. 266 (3) also reiterates this provision. 


“Subject to the provisions of Arts. 115-6°.—These words provide that not only 
the annual Appropriation Acts but also similar .\cts passed to provide supple- 
mentary, excess or exceptional grants, votes on account or votes of account, shall 
be authority for appropriation of money out of the Consolidated Fund. 


Analogous Provision—Provisions similar to those of the present articles are made 
in Art. 204, post, as regards the State. 


Supplementary, additional 115. 1) The President shall— 


OF excess gran, 


(a) If the amount authorised by any law made in accordance 
with the provisions of article 114 to be expended for a particular 
service for the current financial year is found to be insuflicient for 
the purposes of that year or when a need has arisen during the eusrent 
financial year for supplementary or additional expenditure bel dee 
some new service not contemplated in the annual financial statemen 
for that year : or 

(b) if any money has been spent on any $s 
financial year in excess of the amount granted for 
for that year, 
cause to be laid before both the 
ment showing the estimated amount of t 
to be presented to the House of the People 
as the case may be. 

(2) The provisions of articles 112, 
effect in relation to any such statement and re 
and also to any law to be made aaa: aa ececoonthitate 
moneys out of the Consolidated Fund of India to Se ation 
or the grant in respect of such demand as they hav e ced 
to the annual financial statement and the expenditure 


ervice during a 
that service and 


Houses of Parliament another state- 
hat expenditure or cause 
a demand for such excess, 


113 and 114 shall have 


| expenditure or demand 
appropriation of 
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therein or to a demand for a grant and the law to be made for the 
authorisation of appropriation of moneys out of the Consolidated 
Fund of India to meet such expenditure or grant. 


Cx. (1) (4) 
OTHER CONSTITUTIONS 


England.—In England, a supplementary estimate may be presented— 


“ either for a further grant to a service already sanctioned by Parliament, in addition to the 
‘gum already demanded for the current financial year, or for a grant caused by a fresh occasion for 
-expenditure that has arisen since the presentation of the sessional estimates, such as expenditure 
newly imposed upon the executive government by statute, or to meet the cost created by an unexpected 
-emergency, such as an immediate addition to an existing service, or the purchase of land, or of a work 
of art. The need for a supplementary grant to an existing service is not infrequently caused by the 
system in force to ensure the control of Parliament over public expenditure, To provide for the 
early presentation of the annual estimates, the departments are obliged to compute in the month ° 
November their anticipated expenditure for the ensuing financial year, dating from the coming 18 
April. Fallibility must attend calculations which range over 16 months in advance ; and as to 
Jarge a demand for money is a grave departmental error, the official tendency is to make the demand 
too small. If the lesser error occurs, to avoid the still greater evil of excess expenditure, recourse of 
necessity must be had to a supplementary grant.” )? 

Government of India Act, 1935.—There was provision for Supplementary Estimates 
ain sec. 36 of that Act. 


INDIA 


Cl. (1) (a) : Supplementary Estimates—Supplementary estimates are looked 
‘upon with jealousy by popular legislatures, as they tend to diminish control of the 
egislature over the national expenditure, but even in England supplementary 
-estimates are occasionally necessary owing to the exigencies of Government or 
unforeseen circumstances. Thus, the need for supplementary or additional grants 
may arise when the amount specified in the annual estimate for a particular 
‘service is found insufficient for the purposes of the current year, or for some new 
‘service, not contemplated in the ordinary estimates for that year.12 In the absence 
-of any such provision, “it would be impossible for the Government to carry on 
‘without Parliament being called from day to day ”’.?$ 


Supplementary estimates must be passed by the House before the end of the 
financial year. The procedure for passing the Supplementary Estimates is, under 
‘Cl. (2) of the present article, the same as that for the Annual Estimates, [Arts. 


112-4], and the supplementary or additional grants will similarly be embodied 
‘in an Appropriation Act, 


Cx. (1) (6) 
OruHeER ConstiruTIONS 

England— The need for an excess grant arises when a department 
‘has, by means of advances from the civil contingencies fund, or out of 
funds derived from ‘ extra receipts,’ carried expenditure upon a service beyond the 
amount granted to that service, during the financial year for which the grant was 
-made.” The Commons recorded a permanent disapproval of these departmental 
“excesses by resolving in 1849 _ that “ when a certain amount of expenditure for 
. 4 particular service has been determined upon by Parliament, it is the bounden 
ay fi ne es _which has that service under its charge and control, to 
Succes oe the expenditure does not exceed the amount placed at its disposal for 


INDIA 
Cl. (1) (b).—Sometimes the amount granted for an’ ice i i i 
I D y service is found insufficient 
for the purposes during the financial year and the Department is obliged £5 po 
SESE 
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the excess, by drawing it out of the Contingency Fund [Art. 267 (1)], in advance’ 
of Parliamentary sanction. In such a case, sanction of Parliament should be: 
obtained as soon as possible after the excess expenditure has been ascertained. 
A demand for the excess shall be presented to the House as if it were a demand for a 
grant under Art. 113. 


Cl. (2): Procedure for Supplementary Estimates.—The procedure for the passing 
of supplementary estimates and _ excess grants shall be the same as that for demands 
for grants, subject to such adaptations as the Speaker may deem necessary. !4-a 


Votes on account, votes 11 G. (1) Notwithstanding anything in 
of credit and exceptional the foregoing provisions of this Chapter, the: 
erent: House of the People shall have power— 


(a) to make any grant in advance in respect of the estimated 
expenditure for a part of any financial year pending the completion 
of the procedure prescribed in article 113 for the voting of such grant 
and the passing of the law in accordance with the provisions of article 
114 in relation to that expenditure ; 


(6) to make a grant for meeting an unexpected demand upon 
the resources of India when on account of the magnitude or the 
indefinite character of the service the demand cannot be stated with 
the details ordinarily given in an annual financial statement ; 

(c) to make an exceptional grant which forms no part of the 
current service of any financial year ; 
and Parliament shall have power to authorise by law the withdrawal’ 
of moneys from the Consolidated Fund of India for the purposes’ 
for which the said grants are made. 

(2) The provisions of articles 113 and 114 shall have effect 
in relation to the making of any grant under clause (1) and to any law 
to be made under that clause as they have effect in relation to the 
making of a grant with regard to any expenditure mentioned in the: 
annual financial statement and the law to be made for the authorisation 
of appropriation of moneys out of the Consolidated Fund of India 
to meet such expenditure. 

Ci. (1) (a). 
OrHER COonsTITUTIONS bes 
Cl. (1) (a).—England—Owing to the fact that the financial yeat cits Soialle 
gist March, it is obviously impossible for the House on bician to ernel 
does not mect until the middle of January or the beginning of eb . Ys Ai the 
the whole of the annual supplies for the ensuing year before the rst Ap 


. " - for the purpose of 
same time Ministers of the Crown must be supplied with money fo! Pp 


rying on the government ¢ the a s a matter of practice therefore, 
‘yi country As 
Tie : : , i advance some of the money W hich 


Parliament is obliged every year to grant in ee soicpartments. before the 

is demanded by the Crown for the expenses of the ee Pass of Coramagns 
whole of the estimates for the year have been agreed to by 

(Halsbury). 

INDIA : 
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Cl. (1) (a): Votes on Account.—Following i Ee ee Hoe Ee cae 
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siness in Parliament, 1959. 
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is complete. Votes on account may be passed on any day subsequent to the presen- 
tation of the Budget. The object of providing limited amounts by votes on account 
is to enable Parliament to debate the Budget in detail. 


Procedure for Vote on Account.—R. 136 of the Rules of Procedure and Conduct 
of Business in Parliament says— 

(1) A motion for vote on account shall state the total sum required, and the various 
amounts needed for each Ministry, Department or item of expenditure which compose that sum 
shall be stated in a schedule appended to the motion. (2) Amendments may be moved for the 
reduction of the whole grant cr for the reduction or omission of the items whereof the grant is 
composed. (3) Discussion of a general chasacter shall be allowed on the motion or any amend- 
ments moved thereto, but the details of the grant shall not be discussed further than is necessary 
to develop the general points, (4) In other respects, a motion for vote on account shall be dealt 
with in the same way as if it were a demand for grant.” 


Ci. (1) (6). 
OrHER ConsTITUTIONS 


England.—‘‘ Unexpected demands upon the resources of the United Kingdom 
for defence, or for a warlike expedition, which on account of the magnitude 
or indefiniteness of the service, cannot be stated with the detail given in an ordinary 
estimate, are laid before Parliament by an application, based on an estimate of 
the total sum required, for a vote of credit. Sums obtained upon a vote of credit 
are, like other grants of supply, available solely during the financial year in respect 
of which the grant is made.’”'® ; 


INDIA 


Cl. (1) (6): Vote of Credit—Owing to an unexpected demand for money 
caused by some national emergency, Government may require funds for which it is 
not possible to give detailed estimates. In such a case the House would grant the. 
money required by a vote of credit, passed in the same way as annual grants. 


Cx. (1) (c). 
OrTHER ConstTITUTIONS 
; England.—An exceptional grant may be required to meet the cost of an under- 
taking which forms no part of the current service of the year, such as . . . . loans 
4 to foreign countries, fortifications and works. Demands for financial aid are also. 


sometimes made by a message from the Crown for a grant necessary for the main- 
tenance. of the dignity of the Crown, e.g., marriage of the Princess Royal!®, 

















InpIaA 


Cl. (1) (c): Exceptional Grant—An exceptional grant or special grant i 
analogous to a vote of credit in this that an exceptional pr is madetor a paticular 
and special purpose which does not form part of the ordinary expenditure of the 
year. In such a case, the house would grant money for that particular purpose, 
eparnety. 7 iat for bg of credit and exceptional grants shall be the- 
same as demands for grants, subject to such adaptati 
deem necessary [R. 137 of the Rules of Procedure}. BC o an age a 


There was no provision in the Government i . 
Be. siaihte: inched in Art, 416: ent of India Act, 1935, for any of the 


117. (1) Atal cs amendment making provision for: any of 

; o : € matters specified in sub-clauses ( 
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fnancal BI SS" oof clause (1) of article 110 shall’not be gota. 
duced or moved except on the recommendation 


of the President and a Bill making such provision shall not be intro-- 


ced in the Council of States :~ 
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; Provided that no recommendation shall be required under 
this clause for the moving of an amendment making provision for the 
reduction or abolition of any tax. 


(2) A Bill or amendment shall not be deemed to make provi- 

sion for any of the matters aforesaid by reason only that it provides 
for the imposition of fines or other pecuniary penalties, or for the 
demand or payment of fees for licenses or fees for services rendered, 
or by reason that it provides for the imposition, abolition, remission, 
alteration or regulation of any tax by any local authority or body 
for local purposes. 


(3) A Bill which, if enacted and brought into operation, 
would involve expenditure from the Consolidated Fund of India 
shall not be passed by either House of Parliament unless the President 
has recommended to that House the consideration of the Bill. 


Ci. (1): 
OrTHER CONSTITUTIONS 


England.—The rule that * the Crown demands money’ applies not only to 
supply, i.e., the authorisation of expenditure, but also to revenue, #.¢., the authori- 
sation of taxation. Historically, the authorisation of expenditure required the 
imposition of taxation,*®-'? and so, Standing Order 63 [quoted at p. 351, ante}, 
which was adopted in 1713, is limited, in its terms, to the authorisation of ex- 
penditure. But, since then, authorisation of expenditure and imposition of taxation 
have come to be effected by different legislation. Hence, S. O. 63, has come to 
be applied to taxation as well. As May'® explains it— 


“The principle that the sanction of the Crown must be given to every grant of mney drawn 
from the public revenue, applies equally to the taxation levied to provide that revenue. } 7 mot 
can therefore be made to impose a tax, save by a Minister of the Crown, unless such tax be ma' ay on 
stitution, by way of equivalent, for taxation at that moment submitted to the consideration te 
ment ; nor can the amount of a tax proposed on behalf of the Crown be augmented, nor any alter: 
made in area of imposition. In like manner, no increase can be considered either of an entire o 
of a new or temporary tax for the service of the year, except on the initiative of a minister, a ra Bill 
behalf of the Crown ; nor can a member other than a minister move for the introduction o! ae 
framed to effect a reduction of duties, which would incidentally effect the increase oe Oe ect iy 
or the imposition of a new tax. although the aggregate amount of imposition would be amin 


the provisions of the Bill.”” 


Hence, the exclusive right to propose fresh taxation or acted ae 
existing taxes, belongs to the Government, and no private a me pies 
any motion having either of these effects. But a private mem e oe Gave 
to reduce taxation or can bring in a Bill to repeal or reduce taxes Se kay ie 
ment has not proposed to touch, or can move for a ae fcaaiuen) brings 
Government proposes to reduce a tax; (b) can, when the otal provided only 
in a plan for revision of taxation, move to substitute a differen se a vielded by 
the revenue to be yielded by the new tax will not be greater sans A 
the one sought to be substituted. But neither of theses moto 


an incident- 
ally increase other taxes.'? 


Canada.—Sec. 54 of the British North America Act says— 


ee 


Government of England, 1912 
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’ lution, address, 

“ It shall not be lawful for the House of Commons to adopt or pass any vote, reso , > 

or bill or the appropriation of any part of the public revenue or of any tax or impost, to any pur 

pose, that has not been first recommended to that House by message of the Governor-General in the 
session in which such vote, resolution, address, or Bill is proposed. 


Australia. —Sec. 56 of the Constitution Act says— 


“A vote, resolution, or proposed law for the appropriation of revenue or moncys shall not be 
passed unless the purpose of appropriation has in the same session been recommended by message 
.of the Governor-General to the House in which the proposal originated. 


Ceylon.—Sec. 69 of the Constitution Order in Council, 1946, provides— 


“No Bill or motion, authorising the disposal of, or the imposition of charges upon, the Consoli” 
dated Fund or other funds of the Island, or the imposition of any tax or the repeal, augmentation 
or reduction of any tax for the time being in force shall be introduced in the House of Representatives 
except by a Minister, nor unless such Bill or motion has been approved cither by the Cabinet or in 
such manner as the Cabinet may authorise.” 

Government of India Act, 1935.—Sec. 37 (1), as amended in 1947, provided— 
“ (1) A Bill or amendment making provision— 
(a) for imposing or increasing any tax ; or 
(b) for regulating the borrowing of money or the giving of any guarantee by the Dominion 


Government, or for amending the law with respect to any financial obligations undertaken or to be 
undertaken by the Dominion Government, or 


{c) for declaring any expenditure to be expenditure charged on the revenucs of the Dominion, 
or for increasing the amount of any such expenditure, 


shall not be introduced or moved except on the recommendation of the Governor-General.” 
INDIA 


Cl. (1) : No financial Bill to be introduced except on recommendation of President.—Thi& 
provision is a counterpart of that in Art. 113 (3). Not only demands for grants 
but also any Bill or amendment relating to taxation, borrowing and the other 
matters enumerated in Art. 110 (1) shall require the recommendation of the 
President for its introduction, whether such Bill deals exclusively with the money 
matter so as to be a “‘ Money Bill ” within the meaning of Art. 110 (1), or not. The 
only exceptions are (7) Bills or motions for reduction or abolition of any tax ; (ii) im- 
position of fines, fees and licenses, taxes by local authority. [see .also p. 329, ante]. 

It should be noted in this connection that in India, an annual Finance Act 
is passed as in England, to sanction the imposition of new taxes as well as intro- 
‘duction of changes in the rates of taxes or duties imposed by permanent Acts. 
‘The Annual Finance Act embodies the taxation or revenue proposals for the financial 
year, while the Appropriation Act embodies the expenditure proposals. Thus, 
the Finance Act (XXV of 1950) made certain changes in the rates of income-tax 
by amending the Income-tax Act (XI of 1922); made certain changes in rates of 
‘customs duties by amending the Indian Tariff Act, 1934; discontinued the salt 
duty and altered rates of certain other duties included in the Central Excise and 


Salt Act (I of 1944) ; altered rates of Postage by amending the Indian Post Office 
Act (VI of 1898); and so on. 




















Cr. (3): 
OrHER ConstiTuTIONS 

England—Though an ordinary Bill which contains a financial clause or imposes 

a charge on the revenues is not a ‘ Money Bill? within the meaning of the Parliament 
Act, 1911, still the exclusive, right of the House of Commons to initiate financial 
legislations is maintained even in regard to such Bill. If such a Bill is introduced: 
in the House of Lords, the financial clauses are omitted when the Bill is read a 
third time in the House of Lords ; but when the Bill is sent to the House of Commons. 
‘the financial clauses are printed in the Bill in special type. The House of Commons 
reinserts ‘the financial clauses and then passes the Bill. 
Alternatively, the financial clauses are allowed to remain in the Bill in the 
louse of Lords, with a clause just following, to negative the charge; and when 
zi is epared in the Commons, they omit the formal negative clause and then 


oe 
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INDIA 

Cl. (3) : Bill involving expenditure —This clause deals with a Bill which does not 
relate solely to a proposal for expenditure, and is, therefore, not a ‘ Money Bill.” 
An ordinary Bill, which involves expenditure}9-4, may be introduced in either 
House (though a Bill requiring taxation cannot). But it shall not be passed by either 
House except on the recommendation of the President. 
So, if the Upper House introduces a Bill having such a consequence, the con- 
sideration of the Bill shall be suspended until the President’s recommendation is 


received. It seems that once the President’s recommendation 






[Art ne ; 


is obtained, the 


Bill will then be passed as an ordinary Bill, so that the upper House (the Council 


of State) shall then have co-ordinate 
financial consequence. 


powers even though the 


Procedure Generally. 


118. (1) Each House of Parliament may make rules for 
regulating, subject to the provisions of this 
Rules of procedure. Constitution, its procedure and the conduct of 


its business. 


Bill has a 


(2) Until rules are made under clause (1), the rules of pro- 
cedure and standing orders in force immediately before the com- 
mencement of this Constitution with respect to the Legislature of the 
Dominion of India shall have effect in relation to Parliament subject 
to such modifications and adaptations as may be made therein 
by the Chairman of the Council of States or the Speaker of the House 


of the People, as the case may be. 


(3) The President, after consultation 


with the Chairman: 


of the Council of States and the Speaker of the House of the People, 

may make rules as to the procedure with respect to joint sittings 

of, and communications between, the two Houses. 

(4) At a joint sitting of the two Houses, the Speaker of the 

House of the People, or in his absence such person as may be deter- 
mined by rules of procedure made under clause (3), shall preside. 
Ci. (1): 

OTHER CONSTITUTIONS 


England.—Each House, having the exclusive p 
has made a number of standing orders, the object of w’ 
use of time, to allocate time for different classes o: 


procedure. The Standing Orders have not to be re-adopte 
hey can be repealed or alter 


by a majority voie. The Standing Orders, however, do not cover 
of procedure of the House and there aretmany things v 
Some of the Standing Orders of the House of Common: 
mentioned (p. 351, ante). Some of the other important rules and 
of Commons relating to the maintenance of order ma ; 
(a) A member who wishes to speak (except on a po! 

rise in his place uncovered. But when a member is so muc 


and some of them are very old ; but t 


illness that he cannot stand, it is customary 
his scat while speaking. 


(1g-a) Asin England, r. 57 (2) of the Rules 
of Procedure in our Provisional Parliament 
requires that ‘ Clauses or provisions in Bills 
involving expenditure from public funds shall 


for the House to give him leav 


be printed in t 
(0) An acknowledged 
subiect is Erskine May’s Par! 

(21) Halsbury, 1912 Ed., para. 
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(6) A member must speak in English, and is not allowed to read his speech. 
He may refer to notes but may not read from any book or document the report 
of a debate in the House held during the same session*?. 


(c) When several members rise to address the House at the same time, it 
rests with the Speaker to decide which member he will call upon to speak. When 
a member’s name has been called upon by the Speaker, the member may speak ; 
he must address himself not to the House, but to the Speaker. 


(d) A member is not allowed to speak upon the same question more than 
‘once in the same debate, unless he has moved a substantive motion, in which case 
he has a right of reply?3. But a member who has already taken part in a debate, 
‘may by leave of the House, speak a second time on the same question, if he wishes 
to explain some material point in his first speech which has been misunderstood, or 
desires to make a personal explanation. 


(e) A member must keep his seat and not walk about the House while a 
debate is proceeding. The Speaker may order members who are standing at 
the bar to take their places, and, if they disobey, may instruct the Scrjeant-at-arms 
to clear the gangway. A member must not interrupt, in a disorderly manner, 
another member who is addressing the House, nor may he read a newspaper or 
book while a debate is proceeding. It is for the Speaker to decide what is interrup- 
tion within the scope of this rule. 


U.S. A—Sec. 5 (2) of Art. I says— 


* Each House may determine the rules of its proceedings. punish its members for disorderly 
behaviour, and, with the concurrence of two-thirds. expel a member.” 


Australia.—Sec. 50 (ii) of the Constitution Act says— 
** Each House of Parliament may make rules and orders with respect to— 
(ii) The order and conduct ef its business and proceedings cither separately or jointly with the 
other House”. 
Japan.—Art. LVIII says— 


“ Each House shall establish its rules pertaining to meetings, proceedings and internal discipline 
and may punish members for disorderly conduct. However, in order to expel a member, a majority 
of two-thirds or more of those members present must pass a resolution thereon,” 


Ceylon.—Sec. 21 (iii) of the Constitution Order in Council, 1946, deals with 
this matter. 


Burma.—Sec. 80 (1) of the Burmese Constitution is identical with Art. 118 (1) 
-of our Constitution. 


Government of India Act, 1935.—The first paragraph of sub-section (1) of Sec. 38 
of the Act of 1935 was similar to present Cl. (1) of the Constitution. 


INDIA 


Cl. (1): Rules of Procedure——As in England, each House of our Parliament 
shall have exclusive power to make rules to regulate its procedure and conduct of 
business. One of the objects of such rules is to economise time?* and to make an 
‘orderly conduct of the proceedings. But no less important is the safeguarding 
of the right and oppgrtunity of the Opposition or the party in minority to criti- 
cise the Government, which is a fundamental principle underlying Parliamentary 
‘Government**, Of course, these rules and Standing Orders are merely resolutions 
of the House and may be amended or suspended by a majority vote at any time. But 
according to constitutional usage, in England, the Government, i.e., the Majority 
in power does not interfere with the rights of the minority parties by amending the 





(22) May, Parliamentary Practice, 11th Ed., pp. 321-2. 
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re Orders as often as may suit its interests. This rule is worth following, in 
ndia. 


* Subject to the provisions of the Constitution’.—These words indicate that the rule- 
making power of the Houses of Parliament is not absolute as in England, but 
is limited by the provisions of the Constitution as in the United States. Thus, 
if a rule made by a House violates a fundamental right, the Courts have the power 
to declare it invalid?>, 


Cl. (2): Existing rules of procedure as adapted by Speaker—This Clause provides 
that until rules are made by Parliament under Cl. (1) of this Article, the Rules of 
Procedure and Standing Orders in force immediately before the commencement 
of the Constitution shall have effect, with modifications and adaptations as may 
be made by the Speaker of the House of the People or the Chairman of the Council 
of States. The Speaker of Parliament has already made adaptations under the 
present Clause, and the adapted rules have been published as the Rules of Proce- 
dure and Conduct of Business in Parliament?. 


The more important of these rules relating to conduct of business, corresponding 
to the English rules already referred to (p 364, ante), are reproduced below: 


“156. Rules to be observed by members while present in the House. —Whilst the House is sitting, a mem=- 
ber—(i} shall enter and leave the House with decorum ; (ii) shall not cross the House irregularly ; 
(iii) shall not read any book, newspaper or letter except in connection with the business of the House ;. 
(iv) shall maintain silence ; (v) shall not interrupt any member while speaking by disorderly expression 
or noises or in any other disorderly manner. 


157. Member to speak when called by the Speaker—\When a member rises to speak, his name shall 
be called by the Speaker. If more members than one rise at the same time, the member whose name 
is so called shall be entitled to speak. 


158. Mode of addressing the House.—A member desiring to make any observations on any matter 
before the House shall speak from his place, shall rise when he speaks and shall address the Speaker: 
Provided that a member disabled by sickness or infirmity may be permitted to speak sitting. 


160. Questions to be asked through the Speaker.—When, for purposes of explanation during discussion. 
or for any other sufficient reason, any member has occasion to ask a question of another meme on 
any matter then under the consideration of the House, he shall ask the question through the Speaker. 


163. Order of speeches and right of reply.—(1) After the member who moves has spoken other mem- 
bers nk speak Sea motion in Sok aden as the Speaker may call upon them. If aya 
who is so called upon does not speak, he shall not be entitled, except by the permission oft . ree wu 
to speak to the motion at any later stage of the debate. ‘(2) Except in the exercise of a right Seek 
or as otherwise provided by these rules, no member shall speak more than once to any notion ea by 
with the permission of the Speaker. (3) A member who has moved a motion may spe 8 with 
way of reply, and if the motion is moved by a private member, the Minister ee mee aoer 
the permission of the Speaker, speak (whether he has previously spoken in the le ate a wight of 
the mover has replied : Provided that nothing in this sub-rule shall be deeme: ec takai ve 
reply to the mover of a motion to reduce any demand for grant or to the mover of an 
a Bill or a resolution, save with the permission of the Speaker. Sa 

164. Procedure when Speaker rises—(1) Whenever the Speaker rises he shall'be ON i ee 
and any member who is then speaking or offering to speak shall immediately sit down. 
shall leave his seat while the Speaker is addressing the House. 


119. Parliament may, for the purpose of the ay oe 

tion of financial business, regulate ve aw ts 

Regulation by law of procedure of, and the conduct of business in, 

procedure in "Parliament each House of Parliament in relation to any 
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is inconsistent with any rule made by a House of Parliament under 
clause (1) of article 118 or with any rule or standing order having 
effect in relation to Parliament under clause (2) of that article, such 
provision shall prevail. 


120. (1) Notwithstanding anything in Part XVI, but 
subject to the provisions of article 348, 
business in Parliament shall be transacted in 
Hindi or in English: 


Language to be used in 
Parliament. 


Provided that the Chairman of the Council of States or Speaker 
of the House of the People, or person acting as such, as the case may 
be, may permit any member who cannot adequately express himself 
in Hindi or in English to address the House in his mother tongue. 


(2) Unless Parliament by law otherwise provides, this article 
shall, after the expiration of a period of fifteen years from the com- 
mencement of this Constitution, have effect as if the words *‘ or in 
English ” were omitted therefrom. 


121. Nodiscussion shall take place in Parliament with respect 

Batak Na lias to the conduct of any Judge of the Supreme 

sion in Parlianient. “Court or of a High Court in the discharge 

of his duties except upon a motion for pre- 

senting an address to the President praying for the removal of the 
Judge as hereinafter provided. 


OTHER CONSTITUTIONS 


England.—The conduct of Judges of the superior Courts or County Court 
Judges, cannot be discussed in the House of Commons, save on a substantive 
motion’, 

INDIA 

Art. 121.—Restriction of Discussion relating to Judges.—This Article makes the 
Judges of the Supreme Court and High Courts immune from any discussion in 
Parliament with respect to their conduct except upon a motion for their removal 
under Art. 124 (4). ‘ 


Analogous Provision—See Art. 211, post. 


| 422. (1) The validity of any proceed- 

Picea oor peut’ ings in Parliament shall not be called in ques- 

ee 8 tion on the ground of any alleged irregu- 
larity of procedure. 

(2) No officer or member of Parliament in whom powers are 

vested by or under this Constitution for regulating procedure or the 

conduct of business, or for maintaining order, in Parliament shall be 


subject to the jurisdiction of any Court i 
: ourt in respect of ci 
by him of those powers. i Ree 


Ct. (1): 
OTHER ConsTITUTIONS 
Englanu —It has already 


: been seen (p. 322, ante), that 
esate . each Hou ia 
ment has got exclusive powers over all that takes place ae 
Se eee 


(2) May, Parliamentary Practice, 13th Ed., p. 271 








368 Tue Constitution or INDIA [Arr. 122 


walls, excepting crimes. The Courts have, therefore, no jurisdiction to 
enquire into the regularity or validity of the proceedings of either House, 
For the same reason, the Courts have no right to question the validity 
of an Act of Parliament on the ground of any defect in procedure, C205 
that it was not passed through the customary three readings in the House of Com- 
mons® or that the Bill was not assented to by a majority of members present and 
voting. The King’s Printer’s copy would be accepted by the Court as conclusive 
evidence that the Act had been passed in the proper manner and form’. So far 
as Money Bills are concerned, the Parliament Act, 1g11 itself (Sec. 3) provides 
that the Speaker’s certificate that the provisions of the Act have been complied 
with is conclusive and cannot be questioned by the Courts. Courts have, however, 
refused to accept resolutions of either House having the effect of an Act of Parlia- 
ment#, 


U.S. A—In the U. S. A. the position is not so clear. But the consensus of 
opinion is that the Journals of the Houses (Art. I, Sec. 5) cannot be referred to, 
to invalidate an Act of Congress, on the ground of defect in procedure, which has 
been signed by the Presiding officers of each House and then deposited with the 
State Department, with the President’s signature’, But the Courts would interfere 
when some express constitutional provision has been violated, é.g.. When a Bill 
relating to revenue measure, has been passed without originating in the House of 
Representatives ®, 


Dominions —In Australia, the Privy Council upheld an order of injunction 
to restrain the presentation of a New South Wales Bill to the Governor, on the 
ground that the Bill had not undergone the constitutional provision of a referendum 
required for such Bill’. On the other hand, the South African Supreme Court has 
held®, that under the Status of Union Act, 1934, the South African Parliament 
was a sovereign Legislature, and that, accordingly, the Courts would not inquire 
into the question whether the special procedure prescribed by Sec. 152 of the Consti- 
tution Act for repealing or amending certain ‘ entrenched’ clauses of that Act 
had been observed. 


Burma.—Cl. (1) of Sec. 82 of the Burmese Constitution is the same as Cl. (1) 
of Art. 122 of our Constitution. 


Government of India Act, 1935.—Sub-sec. (1) of Sec. 41 of that Act was identical 
with the present Clause of our Constitution. 


InDIA 


Cl. (1) : Courts not to inguire into irregularity of procedure in Parliament.—It Be 
from the above clause, that our Courts would not be entitled to guestion the a ty 
of any ‘ proceeding ’ in Parliament on the ground of irregularity of cae a : 
Thus, the Courts cannot invalidate an Act or interfere with a motion on oe a 
that it was passed without a quorum [Art. 100 (3)], or that it was not dete ak 
by a majority of votes of the members present and voting [Art. se ( ple i 
England, an authenticated copy of the Act will conclusively show that . Sie 
been duly passed under the proper form and procedure. As eae an 9 
rule 96 of the Rules of Procedure and Conduct of Business® in Parhai 


: i a Speaker : Provided 
“ When a Bill is passed by Parliament, a copy thereof shall be signed by So ee eeatc fhe Bill for 


that in the absence of the Speaker from New Delhi the Secretary may 
the Speaker in case of urgency. 


or fo 


x illips, Constituti 6) Ht dy, Lowe, 226 Fed. 135. 
‘ (3) Chalnes & Hood Phillips, Constitutional I Oe ay 2a thower (1932) A.C. 
LAW, pp. 23, 26. f _f 
4) Stockdale v. Hansard, (1839) 9 A. & Bit; 526. Dive 
Bethe’ Bonk Mr England, 11913) 1 Ch. 57. ee Be Hofmeyr, (1937) App. 
(5) Flint y. Stone Tracy Co., 220 U.S. 107; (South Africa, I. : sacaeee 
Willoughby, Constitutional Law, Vol, II, p. (9) Gazette of India, Extraordinary, 14-2-5 


653. 
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Art. 100 (2) expressly provides that any proceeding in Parliament shall not 
be invalid on the ground that there was any vacancy in the membership thereof, or 
some person who was disqualified or not entitled to sit or vote did sit or vote at that 
proceeding. 

Nevertheless, this Article would not debar the Court from investigating into the 
very capacity of either chamber to function by reason of some alleged lack of power 
or capacity under the provisions of the Constitution from which it derives power!? 
€.g., owing to want of proper summons, expiry of term. 


Analogous Provision Identical provision is made in Art. 212 (1), as regards the 
State Legislature. 


Cr. (2): 
OrHER ConsTITUTIONS 


England.—From the power of each House of Parliament to regulate its procedure 
and conduct of business, it follows that the acts of its officers who are entrusted 
with powers or duties on this behalf cannot be challenged in the Courts. Thus, 
the Speaker’s interpretation of a Statute, however, wrong cannot be interfered 
with by the Courts, directly or indirectly.!!-!? Nor is there any appeal to the Courts 
from the Speaker’s order stopping & speech or disallowing a motion or ordering a 
stranger to withdraw. On the other hand, if a member is turned out of the House 
by the Sergeant-at-Arms under orders of the House, he has no remedy from the 

ourts. 12 


An extreme case of immunity of officers of Parliament took place in the case of 
R. v. Graham Campbell which went so far as to establish that the House of Commons 
has the power to sanction breaches of any statute relating to any matter taking place 
within the walls of the House. Thus, neither the members of a Committee of the 
House nor an officer of the House could be summoned for selling liquor within the 
precincts of the House without licence as required by the Licensing Act: For, 


fal “In the matters complained of, the House of Commons was acting collectively in a matter which 
‘ within the area of the internal affairs of the House, and, that being so, any tribunal might well 
eel on the authorities, an invincible reluctance to interfere "}%, 

Burma.—Cl. (2) of Sec. 122 of the Burmese Constitution corresponds to cl. (2) 
of Art. 122 of our Constitution. 


InvIA 


Cl. (2) : No jurisdiction of Court over officer regulating procedure.—This cl. provides 
that the presiding officer of each House or any other officer or member of Parliament 
who is for the time being vested with the power to regulate procedure, conduct 
of business or maintenance of order in Parliament, shall not be subject to jurisdic- 
tion of the Court ‘ in the exercise of those powers.’}4 


This cl. is intended to give effect to the rules prevailing in England, which we 
an already discussed above but it may be said that a case like that 
= Rv. Graham Campbell!® would not be upheld by our Courts, for the 

munity under the present clause extends only to acts done in the exercise of 
a for regulating procedure, conduct of business or maintaining order’. So our 
: urts shall have the Jurisdiction to enquire whether any particular act of an officer 
member of Parliament in fact relates to any of these three matters.35 Selling 


of liquor within the precincts of th i 
u e House cannot reasonably be said t < 
ted with any of them. : nO canes 


— 
al) ae Achi v. Lakshmi A.L.R. 1945 F.C. G4) No pects Kumar Sankar v. Cotton 
9 5 0 C.L.J. 515 wi i : 
aunts) Bradlaugh v. Gossett, (1884) 12 Q.B.D. sien, Barer Rene ener ene cs 
: (15) Cf. U. Lan v. U. Chit Hlaii 
ee Ces (1935) 1 K.B. 594. 1941 Rang. 49 (53). ae Ee 
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Cuaprer IIJ.—LecistatrvE Powers oF THE PRESIDENT. 


123. (1) Ifat any time, except when both Houses of Parlia- 
bi cole: ment are in session, the President is satisfied 
ower ol resident to ir 1 i i 
sienstigaie, Ordinances due that circumstances exist which render it neces- 
ing recess of Parliament. sary for him to take immediate action, he 
; may promulgate such Ordinances as the 
circumstances appear to him to require. 


(2) An Ordinance promulgated under this article shall have 
the same force and effect as an Act of Parliament, but every such 
Ordinance— 


(a) shall be laid before both Houses of Parliament and shall 
cease to operate at the expiration of six weeks from the reassembly 
of Parliamant, or, if before the expiration of that period resolutions 
disapproving it are passed by both Houses, upon the passing of the 
second of those resolutions ; and 


(b) may be withdrawn at any tlme by the President. 


Explanation Where the Houses of Parliament are summoned 
to reassemble on different dates, the period of six weeks shall be 
reckoned from the later of those dates for the purposes of this clause. 


(3) Ifand so far as an Ordinance under this article makes 
any provision which Parliament would not under this constitution 
be competent to enact, it shall be void. 


OTHER CONSTITUTIONS 


Government of India Act, 1935.—Sec. 42 of the Act of 1935 was as follows— 


7 “ (1) If at any time when the Federal Legislature is not in session the Governor-General 
is satisfied that circumstances exist which render it necessary for him to take immediate action, he may 
promulgate such ordinances as the circumstances appear to him to require : 


Provided that the Governor-General— 


(a) shall exercise his individual judgment as respects the promulgation of any ordinance 
under this section if a Bill containing the same provisions would under this Act have required his 
previous sanction to the introduction thereof into the Legislature; and (4) shall not, without instruc 
tions from His Majesty, promulgate any such ordinance if he would have deemed it necessary to 
reserve a Bill containing the same provisions for the signification of His Majesty’s pleasure thereon. 


‘on shall have the same force and effect as an 


(2) An ordinance promulgated under this secti ; 
r-General, but every such ordinance— 


Act of the Federal Legislature assented to by the Governo' 

i is iration 0 

a) shall be laid before the Federal Legislature and shall cease to operate at the expiration 

six ssetee from the re-assembly of the Legislature, or, if before the expiration of that period resolution 

disapproving it are passed by both Chambers, upon the passing of the second of those TT 

(b) shall be subject to the provisions of this Act relating to the power of His Majesty to disallow i 
as if it were an Act of the Federal Legislature assented to by the Governor-General ; and (¢) may 


withdrawn at any time by the Governor-General. 


d so far as an Ordinance under this section makes any provision which the Federal 


3) Ifan ‘ visi 
° d not under this Act be competent to enact, it shall be void.” 


Legislature woul 


InprA. 


Article 123: Ordinance-making power of the President.—This article empowers 
the President the power to legislate by Ordinances, to meet with any circumstances 
that require immediate action, when Parliament is not in session. 
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This provision is a relic of the Government of India Act, 1935 ; the head 
of the Executive has no such independent power of legislation in England'* since 
the case of Proclamations17, nor is there any such precedent in the Dominions, or 
even in Eire. But though the Government of India Act serves as the source 
of this provision of our Constitution, it differs from the provisions of the Act of 
1935 on the following points— 


Firstly, this power is to be exercised by the President on the advice of his Council 
of Ministers, while under the Act of 1935, the Governor-General could exercise 
his individual judgment in some cases and was required to obtain the previous 
instructions from the Crown, in certain cases!®, 


Secondly, whereas under the Act of 1935, the Governor-General had parallel 
powers of legislation by Ordinances and Governor-General’s Act, even when the 
Legislature was in session!® no such powers are reproduced in the Constitution. 
Hence, the President shall have no independent power of legislation when Parlia- 
ment is in session. 


Cx, (1). 
When both Houses of Parliament are not in session—A_ session is the period 
of time intervening the first meeting of Parliament and_ its prorogation 


or dissolution, whichever takes place earlier [see under article 85 (1), ante]. 
Parliament must therefore be deemed to be in session till it is prorogued or 
dissolved?°. An Ordinance made by the President under the present article 
{or by a Governor under Article 213(1)] shall be void, if it is promulgated before 
order of prorogation is made and notified?!. The President’s Ordinance-making 
power arises as soon as either House is prorogued. The reason is that one House is 
not competent to make laws [Arts. 7y, 111.] 


‘Is satisfied’—The satisfaction referred to in this clause is the satisfaction 
of the President. The President is not bound to expound reasons for promulga- 
ting an Ordinance or to prove them affirmatively in a Court of law.22. He is the 
sole judge of the question whether circumstances exist which call for immediate 
legislation by Ordinance. The existence of such necessity is not a justiciable matter 
which the Courts could be called upon to determine by applying an objective 
test?*. Even if the President states the reasons which satisfied him as to the neces- 
sity of immediate action, the Courts cannot question the bona fides of such action?3, 
‘ Immediate action ” has no necessary conneetion with any ‘ emergency’. 





—_—_—_—_e———_——————————————— 


(16) Dr. Ambedkar observed [Constituent 
Assembly Debates, Vol. VIII, p. 214] that the 
Ordinance-making power during recess of Par- 
liament was similar to the power of the Crown 
to make a proclamation of emergency under 
the Emergency Powers Act, 1920 and then to 
make regulations. But it is submitted that 
such powers are cntirely statutory, and the 
Regulations are to be made subject to the 
limitations and conditions imposed by the 
statute and are liable to be set aside by the 
Courts if they are ultra vires, But Art. 123 of 
the Indian Constitution does not lay down in 
what conditions and for what Purposes the 
Ordinance-making power is to be used. The 
words is ‘satisfied’ show clearly that so far as 
the Courts are concerned they shall have no 
power to question the justification either as 
to the occasion or purpose or the subject-matter 
of an Ordinance, even if the Ordinance is not 
made in good faith Cf. Jnan Prasanna—v. West 
Bengal, (1948) 53 C.W.N. 27 (70) (F.B.)— 
except on the justiciable ground of exceeding 
the legislative powers conferred on the Union 
Parliament by the Constitution.] 


(17) Case of Proclamations, (1610) 2 St. Tr- 
723. 

(18) Proviso to Sec. 42 (1), Government of 
India Act, 1935. 

a) Secs, 43-44, ibid. 

20) Narayanaswami v. Inspector of Police, (1948 
F.L.J. 43 (48), (F.B.). M 7 

(21) Bidya v. Province of Bihar, A.I.R. 
Pat, 18, 

(22) Lakhinarayan v. Province of Bihar, (1950) 
S.C.J. 32 (35). ee 

(23) Jnan Prosanna v. Province of West Bengal, 
(1948) 53 C,W.N. 27 (70) F.B. In. this case, 
the Governor of West Bengal exercised his 
Ordinance-making power in order to prevent 
the High Court from pronouncing a decision 
which would be unwelcome to the Provincial 
Government. The Ordinance was nevertheless 
held to be valid on the ground that the Court 
was not competent to enquire into the circum- 
stances justifying _ the promulgation of the 
Ordinance, even though the Full Bench dis- 
approved in strong terms such an executive 
policy to prevent judicial decisions by legislation. 


1950 
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For the same reason, there is nothing illegal or fraudulent on the part of the 
President to prorogue Parliament for the very object of making an Ordinance. *4 


Cause (2). 


Duration of an Ordinance—No maximum period of duration of an Ordinance 
promulgated under this article is laid down. The duration is to depend upon the 
re-assembly of Parliament. If on re-assembly, Parliament disapproves of the 
Ordinance, it would cease to have effect immediately ; otherwise, it shall continue 
for another six weeks from the date of re-assembly of Parliament. 


This provision of the Constitution thus suffers from the same defect as existed 
in section 42 of the Government of India Act, 1935. Of course, Dr. Ambedkar 
assured 25 the Constituent Assembly that there was no ground for the apprehension 
that the President would misuse his power by postponing the re-assembly of Parlia- 
ment for an indefinite time, because the exigencies of the Government would not 
permit such an action. But as against the above view, it may be submitted that 
liberty is an object which has sometimes to be guarded even against an Executive 
theoretically resting on popular support. It is in times of crisis and unsettled condi- 
tions that there is the greatest need for safeguards against executive action ; and 
if a Ministry, dubious of its hold over the Legislature advises the Executive head 
to resort to this Ordinance-making power and the latter accedes on ground of 
party alliance or otherwise, there is a possible scope for abuse of the power by 
way of proroguing Parliament and then legislating by Ordinances, say, for 6 
months (the maximum limit of recess under Article 85 (1)]. 


Cr. (3). 


Extent of the Legislative power of the President.—Clauses (2) and (3), read together, 
make it clear that the power of President to legislate by Ordinance during recess 
of the Union Parliament is co-extensive with the power of Parliament itself. The 
President may enact by Ordinance what Parliament might have enacted, but 
he cannot enact what Parliament could not [see Arts. 245-254, post]. 


Since Parliament can amend or repeal its own Acts, it follows, therefore, that 
the President may, by Ordinance, amend or repeal laws passed by the Parliament 
itself, subject, of course, to the limitation in clause (2) as to the duration of that 
Ordinance.! Similarly, where a law passed by the Legislature could be 
retrospective in operation, there is nothing to_ bar an Ordinance on the same 
subject from being retrospective®. Hence, an Ordinance can_ be given retrospec- 
tive operation even from a date when the Legislature was in session’. 


On the other hand, an Ordinance violating the Fundamental Rights would 


be void. Similarly, an Ordinance of the President cannot transgress the legislative 
nnot enact what Parliament 


owers of Parliament itself. Since the President cant Par I 
euld not, he cannot make a provision in his Ordinance that the validity of its 
hall not be open to challenge in the Courts,—on the ground of its 


provisions s 1 
being ultra vires his powers”. 


Cuaprer IV.—Tue Union Jupiciary. 
General 


Position OF THE SUPREME COURT OF InpIA. 
can be discussed with reference 
Court and as a guardian of the 


Supreme Court of India 


ition of the 
eas llate Court, as a Federal 


to its powers as an Appe 
Constitution. 










y 5 West Bengal, (1 48) 53.C.V 27 (71) (F.B.). 
eis penta Rp ee ia @) United Provinces v. Atiga, (1942) F.C.R. 110. 


Ge Constituent Assembly Debates, Vol. (3) dnt Sr as ve West Bengal 
I (1948) 53 C.W.N. 2 F.B.). 
VIL, p.215. | penoarilal (1945) 49 C-W. (4) Cf-y Shibnath v- Porter, ALR. 1943 Cale 


nee) . Cf. Juan Prosanna v. Province of 377 (384) S.B. 
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As a Federal Court : 
It is acknowledged on all hands that— 


“<A Federal Court is an essential element in a Federal Constitution. It is at once the 
interpreter and guardian of the Constitution and a tribunal for the determination of disputes 
between the constituent units of the Federation.” 

Every federal Constitution, whatever the degree of cohesion it aims at esta- 
blishing, involves a distribution of powers between the Union and the units com- 
posing the Union,® and both Union, and State Governments derive their authority 
from and are limited by, the same Constitution. In a Unitary Constitution, like 
that of England, there is no such problem to solve, for there the local adminis- 
trative or legislative bodies are mere subordinate bodies under the central autho- 
rity. Hence, there is no problem of judicially determining disputes between the 
central and local authorities. But in a federal Constitution, the powers are divided 
between the national and State Governments, and it becomes necessary that there 
must be some authority to determine disputes between the Union and the States 
or the States inter se and to maintain the distribution of powers as made by the Consti- 
tution. In the American Constitution, this duty of the Federal Court is accentuated 
by the fact that the American Constitution is in the nature of a treaty between 
the component units (see p. 31, ante) and that the Constitution sets up a double 
government and double allegiance®. 


As to its duties as a federal Court, the Supreme Court itself has observed— 


“This Court has no more important function than that which devolves upon it, the obligation 
to preserve inviolate the constitutional limitations upon the exercise of authority, Federal and State 
to the end that each may continue to discharge harmoniously with the other, the duties entrusted to 
it by the Constitution ”.? ° 


Article III, Sec. 2 (1) of the United States Constitution, thus, empowers the 
Supreme Court to determine— 


“ all controversies to which the United States shall be a party ; to controversies between two o 
more States... .... y F 


Though our federation is not in the nature of a treaty or compaci between the 
component units (see p. 32), there is nevertheless, a division of legislative as well as 
administrative powers between the Union and the States. Article 1 31 of our 
Constitution, therefore, vests the Supreme Court with original and exclusive juris. 
diction to determine justiciable disputes between the Union and the Sa or 
between the States inter se. This provision, however, differs from that of Article III 
Sec. 2: (1) of the United States Constitution as well as of Sec. 75 of the Australi : 
Constitution in this that our Supreme Court shall have no original jurisdictio: ot 
decide disputes between residents of different States or between a State and ee i 
dent of another State. Such disputes would, under our Constitution come up to the 
Supreme Court only in appeal, if the provisions relating thereto are satisfied. r 


. Of course, in the case of disputes between the Union and the States, the pr 
vince of our Supreme Court may differ considerably from that of the Su = a 
Court of the United States, owing to the difference in the very nature of the t ae 
ation in the two countries®. The absence in our Constitution of the theories of 

State rights’ ‘Immunity of Instrumentalities’, ‘dual Government’. ‘ divid a 
sovereignty i and the vesting of residuary powers and the power of issuin adi ‘ 
trative directions in the Union, and its overriding powers in emergencies 5 ae 
doubt tend to minimise litigation between the Union and the States in bP eu a 
Nevertheless, as the experience under the Government of India Act, 1935, has sew 

> 


the very elaborateness of the legislative lists and the attempt at exhaustiveness 9 
? 


(5) Report of the Joint Parliamentary Com- 4 C.L.R. 1087 (1110). 
milter (J.P.C.) on Indian Reforms, Vol. I, p Gamimer v. Dagenhart (1918) 247 U.S. 2 
: A . ee PP. 31-32. oS er RORS 
(6) Cf. Baxter v, Commissioner of Taxation (1907) (9) See further ‘ines Part XI, post. 
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will lead to the growth of justiciable doubts and disputes as to legislative powers, 
at least so long as the principles of interpretation applied by the Supreme Court 
are not well settled. Though our Constitution has strengthened the Union more 
than in any other federal country, nevertheless, it is not a unitary system that is 
proposed to be set up by the Constitution, and it is the interpretation of the 
Supreme Court in particular cases that will hold the centripetal and centrifugal 
forces in the balance and save the original distribution of powers from any 
aggressive encroachment on the part of the Union Government. As Sir Alladi 
Krishnaswami Aiyar!® has recently observed— 


“ The future evolution of the Indian Constitution will thus depend to a large extent upon the 
work of the Supreme Court and the direction given to it by that Court. From time to time, in the 
interpretation of the Constitution, the Supreme Court will be confronted with apparently contradictory 
forces at work in the society for the time being. While its function may be one of interpreting the 
Constitution as contained in the instrument of Government, it cannot in the discharge of its duties 
afford to ignore the social, economic and political tendencies of the times which furnish the necessary 
background. It has to keep the poise between the seemingly contradictory forces. In the process 
of the interpretation of the Constitution, on certain occasions, it may appear to strengthen the Union 
at the expense of the Units and at another time it may appear to champion the cause of provincial 
autonomy and regionalism. On one occasion it may appear to favour individual liberty as against 
social or State control and at another time it may appear to favour social or State control. It is the 
great tribunal which has to draw the line between individual liberty and social control.... ” 


As a Court of Appeal : 


Like the House of Lords in England, the Supreme Court of India is the final 
appellate tribunal of the land, and in some respects, the jurisdiction of the Supreme 
Cour! is even wider than that of the House of Lords. For, while civil appeals 
from the decisions of the Court of Appeal now lie to the House of Lords only by 
leave of the Court of Appeal or of the House of Lords itself!1,—in cases of high value, 
under articles 133 (1) (a-b) of our Constitution, there will lie an appeal as of right 
to the Supreme Court, once the certificate as to value is obtained from the High 
Court. On the other hand, as regards criminal appeals an appeal lies to the House 
of Lords only if the Attorney-General certifies that the decision of the Court of 
Criminal Appeal involves a point of law of exceptional public importance and that 
it is desirable in the public interest that a further appeal should be brought!’ 
But in cases specified in clauses (a) and (6) of Article 134 (1) of our Constitution 
(death sentence), an appeal will lie to the Supreme Court, as of right. Further, 
the right of the Supreme Court to entertain appeal, by special leave, in any cause 
or matter determined by any Court or tribunal in India save military tribunals, 


is unlimited (Article 136). 


The jurisdiction of a final Court of appeal is, of course, no necessary appendage 
of a federal Court, as is illustrated by the Dominion Constitutions. In the vaya 
tution Acts of Canada, Australia and South Africa, there was provision oer 
appeal to the Judicial Committee of the Privy Council. It is only in 1949 on 
195024 that Canada and South Africa have, respectively, brought rasa to a. 
abolish Privy Council appeals. Australia, however, has expressed her determ 
tion to retain the appellate link with the Crown in Council?®. 


i i i ished a Federal 
Similarly, the Government of India Act, 1935, though it established a 
Court, retained the final appeal to the Privy Council. But, after the bene 2 - 
Indian Independence Act, and before the _commencement of this oe ee oe 
the appellate jurisdiction of the Privy Council in civil cases, was aye ae ¥ 8) 
Federal Court, by the Federal Court (Enlargement of Jurisdiction) Act (I of 1948). 


J (10) Address by Sir A, K. Aiyar, ALR. 1949 Ore asian, Calcut, February a, 1950 

our, 35. en ' % 

(I 1) Administration of Justice (Appeals) Act, oe ee oulentta rth February 

1934) Criminal Appeal Act, 1907. 1949. The latest appeal fo ee te 
(13) Statesman, Calcutta, gist January, 1949. which ae oer dle. Bank rN. S. W. 

The validity of the Canadian Bill has been Commonwea of Rep 755 (P.-C). 

upheld by the Privy Council itself, in A. G. of (1949) 2 All. Eng. Rep. 

Ontario v. A. G. of Canada, (1947) 51 C.W.N. 
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That Act, however, did not affect appeals pending before the Privy Council. 
The Constitution has finally severed all connections with the Privy Council, and the 
Supreme Court of India is the final appellate tribunal under the Constitution, 
jin any cause or matter. 


Needless to point out that the Appellate jurisdiction of our Supreme Court 
is much larger than that of the Supreme Court of the United States which is con- 
cerned only with cases arising out of federal jurisdiction, or the validity of laws. 


As Guardian of the Constitution : 


As against unconstitutional acts of the Executive, the jurisdiction of the Court? 
is nearly the same under all constitutional systems. But not so is the control o 
the Legislature by the Judiciary. It is sometimes supposed that the power of the 
Courts to pronounce upon the validity of laws enacted by the Legislature on the 
ground of contravention of the Constitution depends upon a written Constitution. 
But this is not necessarily true, for there have been written Constitutions which 
vest in the Legislature the power to determine its own limits. For example, the 
Swiss Constitution empowers the federal Supreme Court to declare an_ Act of the 
Cantonal Legislature to be invalid, if repugnant to the provisions of the federal 
Constitution, but the Court is given no such powers as regards laws passed by the 
Federal Legislature. On the other hand, Article 113 of the Swiss Constitution 
directs the Federal Tribunal to give effect to the laws passed by the Federal Assembly. 
‘The most extreme example of a written Constitution having Parliamentary supre- 
macy is the Constitution of the French Republic. In 1790, the Constituent Assembly 
of France had declared— 

“The tribunals shall not participate directly or indirectly in the exercise of the legislative 
power, nor interfere with or suspend the execution of the decrees of the legislative body...... " 
The Legislature, under all successive Constitutions of France, has thus remained 
the sole judge of its own powers and Courts have had no power to determine the 
constitutionality of laws passed by the French Parliament, and this is the position 
even under the Constitution of 1946. In this Constitution, no such power is vested 
in the Judiciary. On the other hand, it sets up a machinery, called the Consti- 
tutional Committee (Article g1), which may take steps for revision of the Consti- 
tution itself, if laws passed by the National Assembly are found to be conflicting 
with any provision of the Constitution. 


In fact, the question whether the Court shall act as the guardian of the Consti- 
tution and sit upon the constitutionality of laws, depends not upon the written or 
unwritten character of the Constitution, but upon the question whether the Consti- 
tution is founded on the theory of legislative or Parliamentary supremacy or 
supremacy of the Constitution as a fundamental law by which the powers of the 
Legislature are limited. The Judiciary has the undisputed power to interpret and 
administer the law. So, if there be an organic and supreme law over the Legisla- 
ture, the Courts will certainly refuse to apply a statute that is repugnant to or 
contravenes that fundamental law. It will be seen that the radical application 
of this doctrine of the supremacy of the Constitution and the Court acting as its 


guardian, has led to the establishment of ‘ judicial supremacy’ in the Constitu- 
tion of the United States. 15-4 ’ : y 


_ We have already noticed (p. 44) that the English Constitution offers the most 
radical example of Parliamentary supremacy. If a law is once on the Statute 
Book, it is binding on the Courts until it is amended or repealed, and the Courts 
cannot declare it as void on the ground of being opposed to the Constitution, or 
on any ground whatsoever ; strictly speaking, the term ‘ unconstitutional law’ 
is thus a misnomer in England. No doubt the judges interpret the Jaw in England 


aie Jmerica, but in England there is only one law, and that is the law passed by 





eee 
(15-a) Sce my Article ‘Indian Constitution 158-170 
chrough American Eyes’ in (1949) F. L. J. pp. Soa 
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As May observes— 


The Constitution has assigned no limits to the authority of Parliament over all matters and 
Persons within its jurisdiction. A law may be unjust and contrary to the principles of sound govern- 
ment : But Parliament is not controlled in its discretion and when it errs, its errors can be corrected by 
teself, 





On ‘the other hand, many written Constitutions, which follow the theory o 
Constitutional surpremacy have expressly declared in the Constitution itself that— 


“the Constitution shall be the supreme law of the land. 727 


Some of them even expressly enjoin the Courts to declare upon the constitutionality 
of laws. Thus Article XCVIII of the Japanese Constitution declares that no law, 
contrary to the provisions of the Constitution shall have any legal validity, and 
Article LXXXI says,— 


: “ Phe Supreme Court is the Court of last resort with power to determine the constitutionality 
of any law...” 


Similarly, Article 34 (1) (2 of the Constitution of Zire declares— 


“The jurisdiction (original) of the High Court shall extend to the question of the validity of 
any law having regard to the provisions of this Constitution, ...” 


Art. 34 (4) 4 of the Constitution Eire!7-2, again, provides :— 


nae No law shall be enacted excepting from the appellate jurisdiction of the Supreme Court case 
which involve questions as to the validity of any law having regard to the provisions of tbi 
Constitution”, 


Art. 15, Cl. (4) 2 on the other hand, provides :— 


“ Every law enacted by the Oireachtas which is in any respect repugnant to this Constitution 
or to any provision thereof, shall, but to the extent only of such repugnancy, be invalid”. 


From these provisions, the Irish Supreme Court has observed— 


“Constitutions frequently embody, within their framework important principles of polity expressed 
in general language. In some Constitutions it is left to the Legislature to interpret the meaning 
these principles, but in other types of Constitutions, of which ours is one, an authority is chosen whicl 
is clothed with the power and burdened with the duty of seeing that the Legislature shall not rane 
gress the limits set upon its powers... . . If it be established in any case that the legislature has 
exceeded its powers it is the duty of this Court to so declare. *® 


In the United States, the Constitution itself does not specifically vest in the 
Judiciary any power to declare laws enacted by the Legislature to be unconstitu- 
tional. But this power has been deduced by the Supreme Court from its power 


to determine— 


“all cases arising under the Constitution” (Art. III, s. 2 (1), read with art. VI (2) which says— 
“This Constitution, . . . shall be the supreme law of the land. 


The argument can be best expressed only in the words of the fathers of the 


Constitution themselves. Thus wrote Hamilton!*— 


i i i i i ff the Courts—the 
“The interpretation of the laws is the proper and peculiar province 0 C ne 
Constitution aiglit to be preferred to the statute, the intention of the people to the intention o 


their agents [i.¢., of the Legislature.]” 
Again,— a 
“A limited Constitution. . . . one which contains certain specified exceptions big me ats 
authority ; such, for instance, as that it shall pass no bills of attainder, nei “x pees pruen he 
the like. Limitations of this kind can be preserved in practice no other way sae oe eapailest 
medium of the Courts of justice, whose duty it must be to declare all acs cone ci ieqawoud 
tenor of the Constitution void. Without this, all the reservations of particular rig! Pp 


amount to nothing”. 


constitution is identical. 


(16) May, Parliamentary Practice. 118) National Union ¥. Sullican, (1947) LR. 77 


(17) See Art. VI (2) of the UsAes a tbe: toch 
XCVIII of the Japanese (see p. 48, ante) ; 100). 7 : 
Art. 13 of the coor: Constitutions. , (19) Hamilton, Federalist, p 39 

(19-a) The provision in S. 137 of the Burmese 


Tue UNIon 377 


Or, in the words of Chief Justice Marshall*°— 


a aan fg eee hs 
“ The powers of the Legislature are defined and limited ; and that these limits may not b 


mistaken or forgotten, the Constitution is written... - - The Constitution is eunee superior, 
paramount law, unchangeable by ordinary means, or it is on a level with ordinary culslalise F Actes 
and, like other acts, is alterable when the Legislature shall please to alter its... + if the Ta 


part be true, then written Constitutions are absurd attempt, on the part of the people to limit a power, 
in its own nature illimitable. .... . 


Itis emphatically the province and duty of the judicial department to say what the law is. aes . 
If, then, Courts are to regard the Constitution, and the Constitution is superior to any ordinary act of 
the Legislature, the Constitution and not such ordinary act must govern the case to which they 
both apply.” 

But while the power to pronounce upon the unconstitutionality of a statute 
was originally asserted as incidental to the judicial power,—since the case of Marbury 
vy. Madison2®, it has come to be considered a duty of every judge in the United States 
to treat as void any enactment which violates the constitution?!-?2, The Courts 
cannot properly decline to exercise this power?*. 


The radical application of the above reasoning has, in the United States, 
led to the establishment of the doctrine of Judicial Supremacy?*. The doctrine 
has been thus expressed by Willoughby?5— 

“ the fundamental principle of American constitutional jurisprudence is that laws and not men 
shall govern,’??# 

This means that no act of the government or of any official is valid unless if 
is supported by some law and no law is valid in the United States which is not recog 
nised as such by ihe Courts. And no act either of the Executive or of the Legisla- 
ture is upheld by the Courts unless it is in conformity with or warranted by the 
provisions of the Constitution from which the Executive or the Legislative derives 
its powers. 


Of course, the power to invalidate laws has not been so frequently used! by 
the Supreme Court of the United States as may be supposed. Nevertheless, 
it is by a radical application of this doctrine combined with that of ‘ due 
process’ (see p. 112, ante), that the American Supreme Court has become ‘ the 
balance wheel’ of the Constitution?*. Under the American Constitution, ‘ every- 
thing which may pass under the form of an enactment is not to be considered the 
law of the land’, so long as the Supreme Court does not uphold it as valid, and 
thus the key to any social and economic progress has been placed at the hands 
of the Supreme Court. So, it has come to be that— 


“ The Constitution is what the Supreme Court says”. 


“‘The Supreme Court has come to examine the validity of laws not only from the stand- 
Point of legislative powers, but also from the standpoint of its own opinion about the ‘ideals ‘ of 
the Constitution, and the reasonableness of laws ”’.2-5 


In Australia, the duty of the Courts to declare invalid statutes inconsistent 


with the Constitution has been drawn‘ from Sec. 55 of the Constitution Act, which 
says— 


“This Act, and all laws made by the Parliament of the Commonwealth under the Constitution, 


shall be binding on the Courts, Judges and people of every State and of every part of the Common- 
wealth, notwithstanding anything in the laws of the State ie 


lente: evra aes > 


(20) Marbury v. Madison, (1803) 1 Cr. 137. 

(21-22) Dicey, Law of the Constitution. 

(23) Cooley, Constitutional Limitations, 7th 
Ed., p. 228. 

(24) See pp. 45-6, ante. See also, my article 
on ‘ The Indian Constitution through American 
Eyes’ in (1949) F.L.J. pp. 158-170 (Jour.). 

(25) Willoughby, Constitutional Law of the 
U.S., Vol. I, p. 1. 

(t) During its career of 150 years, the Supreme 

‘ourt has invalidated some 60 Acts Passed by 
Congress (Munro, Government of the United 
States, 1944, Pp. 534), and no federal law has 
been invalidated during the decade 1936-46. 

C~48 


A list of the Acts invalidated and the relevant 
decisions up to 1924 is given in Cooley's Consti- 
tutional Law, pp. 21-3, fin. We may mention 
some of the more important decisions : 
Lochner v. N. ¥., (1905) 198 U.S. 45 ; Hammer 
v. Dagenhart, (1918) 247 U.S. 2513 Adkins v. 
Children’s Hospital, (1923) 261 U.S. 525 ; Knicker- 
boker Co. v. Stewart, 253 U.S. 1493 Schenck v. 
U.S., (1918) 249 U.S. 47. 

(2-3) Cardozo, Nature of Judicial Process, 
quoted in Brogan, Government of the People, 
p. XXVII. 


(4) Baxter v. Commissioner of Taxation, (190 
4 C.L.R. 1087. 3 on 
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and the covering Cl. V, which is also to the same effect. 
As Rich, J.,5 observed— 


* The legislative powers of the Parliament are not plenary, but are restricted to those conferred 
upon it by the Constitution and are subject to any limitations imposed by the Constitution. It cannot 
free itself from such limitations or conditions; only the process provided by section 128 of the Constitu- 
tioncan do that; nor can it decide for itself whether a purported exercise of a power is valid; and if an 
exercise of a power involves any legal consequences prescribed by the Constitution it cannot exempt 
itself from any of those consequences. The question whether an Act of the Federal Parliament is 
valid, and if so, whether it involves any and what legal consequences, can be determined only by 

» 


an exercise of the judicial power. 2.2... 


Similarly, in Canada, the Courts have assumed the power to determine the 
validity of enactments with reference to the powers conferred upon the Legislature 
concerned by the Constitution Act, viz., the British North America Act® even 
though there is no express provision to this effect in the Constitution. 


It is to be observed, however, that there being no Bill of Rights in either of 
these Constitutions, the scope of the Judiciary acting as the guardian of the Consti- 
tution has been much narrowed down in these countries than in America, and no 
doctrine of ‘judicial review’ in the American sense has ever developed under 
these Constitutions. The business of the Courts, in short, has been confined to the 
scrutiny of legislative competence of the Legislatures. As the Australian High Court? 
observed— 


“The problem for the Court is a legal problem which is unknown in countries with a unitary 
form of government and a supreme legislature. It arises only when legislative powers are divided 
between legislatures, so that the powers of a law-making agency are limited, That is the case in Australia, 
where the Commonwealth Parliament, unlike the Parliament at Westminster, depends for its existence 
and for its powers on a written Constitution. The Constitution says that the Commonwealth Parlia- 
ment shall have power to make laws with respect to certain subjects. . . . + If either the Common- 
wealth Parliament or a State Parliament attempts to make a law which is not within its powers, the 
attempt fails, because the alleged law is unauthorized and is not a law at all... . . . Common 
expressions, such as ‘ the Courts have declared a statute invalid’, sometimes lead to misunder- 
standing. A pretended law made in excess of power is not and never has been a law at all. .. a 
Thus the controversy before the Court is a legal controversy, not a political controversy. It is not for 
this or any other Court to prescribe policy or to seek to give effect to any views or opinions upon policy. 
We have nothing to do with the wisdom or expediency of legislation, Such questions are for Parliaments 
and the people... ..... "8 

Coming now to our own Constitution,—it is true, that there is no express ee 
sion in the Constitution, declaring the Constitution to be the supreme law of t ; 
land. Such a declaration was, however, deemed superfluous by the tS 
our Constitution, since all the organs of the State are to derive powers _ : 
Constitution and the Constitution cannot be altered save in the manner oO ei 
in the Constitution for its amendment (Article 368). No organ within t a i; 
tution has been given any unlimited authority to determine its own powers’. 


: . reer ituti werin, 
is equally true that there is no express provision in the Constitution empo g 


the Courts to invalidate laws ; but the Constitution has imposed See ae 
upon each of the organs, and any transgression of those Se nar : 
act or law void; and the Courts would not apply void laws. i se ae 
declares that any law of the Legislature or act of the Executive w os Lay 
any of the provisions of the Part on Fundamental Rights, shall a Cea Sahl 
Articles 251 and 254 say that in case of inconsistency between he ee 
laws, in certain cases, the State law shall be void. Of course, t leet eth 
ponding provision nullifying Union law with respect to a matter in 


1 i i ides that in these matters, 
State List (List II), but Article 246 (3) expressly provi ; a 4 
he State teseanite has ‘ exclusive’ powers, so any law of the Union Parliamen 


dian decisions 
(5) Australian Apple Board vy. Tonking, (1942) 85 Che ara se Clement, Canadian 
c : io V. i. . 
ee Coen Constitutional Law, p. 373- en Bae on Ontario v. A 
(7) South Australia v. Commonwealth, (1942) ae ae ben Gabe, 


65 C.L.R. 373 (408). 
8) South Australia v. Commonwealth, (1942) 
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directly legislating with respect to a matter included in this List will be beyond 
the powers of Parliament, and it will be the duty of the Courts, in interpreting 
the Constitution (Articles 131-3), to declare such law of Parliament to be void. 
As we have already said, the power of the Courts to avoid laws made in excess 
of the legislative powers of the Legislature is inherent in any Constitution which 
provides Government by defined or limited powers. 


So, our Courts shall have the power to pronounce upon the validity of laws 
on the ground of excess of legislative powers as in any other federal country, but 
by reason of the provisions of Articles 228 and 131-6, the above function will 
be limited to the High Courts and the Supreme Court. The subordinate Courts 
have not been vested with any such power. 


As to the power of invalidating laws on the ground of contravention of the 
Fundamental Rights guaranteed by the Constitution, our Courts will stand midway 
between the Courts of the United States and of the Dominions ; for, the latter have 
no guarantee of Fundamental Rights at all ; on the other hand, there is under our 
Constitution, no ‘ due process’ and no doctrine of ‘ judicial supremacy > as in the 
American Constitution. Instead of ‘ judicial supremacy’ we have the doctrine 
of ‘legislative supremacy’ subject to constitutional limitations. 10-11 Though the 
Supreme Court will nullify an Act which is in clear contravention of a constitutional 
limitation, it will not assume the role of supervising or correcting the laws passed 
by the Legislature, under any theory of ‘ natural rights or justice’ or ‘ ideals of the 
Constitution ’. In short, it would not, under the colour of interpretation, seek 
to amend the law. It will not question the reason ‘ reasonableness’ of any law 
except where the Constitution itself has expressly authorised the Court to exercise 
that power [e.g., Article 19, clauses (3)-(6) ; Article 304 (6)]. 


But though the Supreme Court of India would have no power to review legis- 
lative policy or to nullify Acts of the Legislature with reference to ‘ general principles 
of jurisprudence’, a proper application of the Fundamental Rights would still 
give the Supreme Court enough power to nullify unconstitutional legislation, 
for as I have shown (p. 70), some of the ‘Fundamental Rights’ impose absolute 
limitations, while others leave it to the Court to determine the reasonableness 
of the restrictions imposed by the Legislature. It is worthy of note that during 
its very first session, the Supreme Court of India has invalidated particular provi- 
sions of one Union Act and two State Acts. Though these cases have not been 
reported by the time these pages are being printed, a short reference to the facts 


aie 
of these cases will illustrate the scope of the Supreme Court to avoid unconstitutional 
acts of the Legislature. 


Illustrations. 


_ (a) Sec, 14 of the Preventive Detention Act (IV of 1950), in short, prohibited the Court from 
ete any statement to be made before it by the detenu as to the erouitds upon Shieh cancel 
picer has on mae and also Prohibited the Court itself from making any enquiry in this respect 
ee oy cee a € majority of the Supreme Court held that this section of the Act was in 
soe a n ol ¢ provisions of Article 32 of the Constitution as the prohibition substantially 

ected the right to move the Court, by rendering the Court powerless to give any relief; also 


(5) of Article Or > itauion 
that it contravened clause f Article 22, for, barring clause (6), there was no oth imi 

a er limitati 
upon the communication required by that clause 19-12 : 


(b) Sec. g (1-a) of the Madras Maintenance of Public Order Act, 1 
) Act, 1947 and See. 1-c) of 
ite Safety Act, 1949, have been held void!? on the arene these q iciows 
Mita empower . t jc Executive to impose precensorship or to restrict the movement of newspapers 
Gone ss of public order, contravened clause (1) (a) read with clause /2) of Article 19 of the 
tion because the interests of public order did not necessarily relate to a matter under 
. 


a a a 


(10-11) Gopalan v. State of Madras, (1950) (12) In re Crossroads : 


S.C.J. 174 : (1950) 2 M.LL.J. 42. aise Creates: 


Statesman, Calcutta, 28th May, 1950, p. 7. 
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mining the ‘security of the State.’ It was further observed that mere criticism of the Government 
or exciting disaffection or bad feelings towards it was not to be regarded as a ground for restricting 
freedom of expression, unless it was such as to undermine the security of the State. It was also 
observed that “ the freedom of speech and expression includes freedom of propagation of ideas, 
and that freedom is ensured by the freedom of circulation. ’!3 


As against Executive excesses, on the other hand, the Supreme Court has been 
endowed with some powers which were not so amply possessed by its predecessor, 
the Federal Court. Apart from the jurisdiction over illegal acts in appeal, the 
Supreme Court will possess the revisional powers through the judicial writs of 
certiorari, mandamus, etc. (Article 32) as fully as the High Court of England. It 
is needless to estimate the value of these writs which have aptly been described 
as the ‘ bulwark of English liberty.’ I can only repeat what Sir Alladi Krishnaswami 
Aiyar has said— 


“With the expansion of the sphere of govermental activity, inevitable under modern conditions 
in spite of the strong criticism of the late Lord Chief Justice of England, the institution of Administra- 
tive Tribunals and Agencies invested with judicial or quasi-judicial functions will continue to be a 
feature of modern government and has almost become unavoidable. The only safeguard against the 
abuse of the powers vested in such tribunals and bodies is in the ultimate or revisory jurisdiction 
being vested in the higher Courts of the realm and in the Supreme Court.” !4 


From all standpoints, thus, it has become clear that the Supreme Court of 
India “‘ has more powers than any other Supreme Court in any part of the world ”, 
combining original, appellate, revisional and consultative!® powers and functions 
in the same body, in a unique manner. 


PRINCIPLES ACCORDING TO WHICH THE COURT MAY DECLARE AN ACT TO BE 
UNCONSTITUTIONAL 


U. S. A.—The Supreme Court of the United States has laid down the following 
principles in accordance with which it would exercise its power to declare a law to be 
unconstitutional : 


(i) The constitutionality of a law would be questioned by the Court only 
where it is raised as an issue in a bona fide litigation brought by an individual ge 
rights have been affected by the legislation in question. In other words, ae 
Supreme Court has denounced suits brought in defence of vague political eT 
(or what are popularly called in our country as ‘test suits’). In Chicago an 
G. T. Ry. Co. v. Wellman18-17, the Supreme Court observed— . 


“The theory upon which, apparently, this suit was brought is that the parties have an appeal 
from the Legislature to the Courts, and that the latter are given an immediate and gen eae 
vision of the constitutionality of the Acts of the former. Such is not true. Whenever iB Oe is 
of an honest and actual antagonistic assertion of rights by one individual against nee tO Court 
presented a question involving'the validity of any act of any Legislature, State ae nee noes: 
must, in the exercise of its solemn duties, determine whether the act be cone ion OF ecansiet 
It is never the thought that, by means of a friendly suit, a party beaten in t legis! ature, 
to the Courts an enquiry as to the constitutionality of the legislative act.’”’**- 


In a recent case!8, the Supreme Court has observed— 


i it adjudi not pro- 
“ One of the greatest strength of our law is that it adjudicates concrete cases and does not Pp 


nounce principles in the abstract.” 
an 


(13) It will thus be observed that though ie facts ofthc Cainaswanal Alyat 
G ‘reasonable’ does not appear in 

cL | ‘Art, 19, the Supreme Court’ shall A.IR. ko Jon Se 6, ct _ 
still have ample scope for interfering with undue (15) § ee. ler rt Gf Ry. Co. v. Wellman, 
restrictions on the freedom of speech and ex- (16-17) Chicago a ds 
pression, which includes freedom of the press, 143 US. 249 (344). US., (1946) 926 US. 572 
under its power to interpret the various expres- (18) New York vy. U.9., 
sions used in Cls. (1) (a) and (2) of Art. 19, with (575)+ 
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The individual who challenges the constitutionality of a statute must show 
that his material interests will be, or have been, adversely affected by the enforce- 
ment of such law.® Thus only a person who has been discriminated against 
can complain against a law on the ground denial of equal protection of the laws.?° 
On the other hand, a person who has received compensation for acquisition of his 
property under a statute, will not afterwards be allowed to challenge the validity 
of the statute.22. But apart from such grounds, a party cannot be estopped from 
setting up the unconstitutionality of a statute. ?? 


(ii) The Court will not proceed to declare a law to be unconstitutional 
if it is possible to dispose of the case upon some other ground.?* In other words, 
the Court will not enter upon questions of constitutionality unless it is necessary 
for the ascertainment of the rights of the parties before it.?* Nor will the Court 
consider the interpretation of the Constitution further than may be necessary 
for the disposal of the case?®. 

(iii) It is the first canon of judicial interpretation in the United States that 
“the Legislature must be considered innocent till it is proved guilty beyond reason- 
able doubt.” Hence, all reasonable doubt of a statute’s validity must be resolved 
in favour of a statute and it should not be pronounced to be unconstitutional unless 
it is clearly proved to be so.1-2 A Court ought to adopt such a construction 
of a statute as will, without doing violence to the fair meaning of the words, har- 
monize it with the Constitution.* 


The doctrine of ‘reasonable doubt’ however, does not mean that a Court 


cannot declare a law as unconstitutional unless its decision is unanimous.’ It 
means that— 


“« ye en sens 
h There should be such an opposition between the Constitution and the law that the Judge 
should feel a clear and strong conviction of their incompatibility.”’® 


“ od : mrs F 
ae “ between two possible interpretations of a statute, by onc of which it would be unconsti- 
utional and by the other valid, our plain duty is to adopt that which will save the Act.”° 


__ In other words, when the language of the statute is ambiguous, the Court 
will always assume that the Legislature did not intend to exceed its powers and 
will construe the ambiguous expressions in such a manner as to maintain the consti- 
tutionality of the statute.?_ Nevertheless, the Court cannot save the constitution- 


ne of a legislation by giving to its words a meaning which they cannot reasonably 


ais pe Se uphen of constitutionality attaching to a statute is increased 
Se tatceecs = ed upon for a very long period or is supported by the con- 
Panihe Cana - . — contemporary to the formation of the Constitution. ® 
eave so - Re) aed bound by a legislative or executive construction 
eon 6 oe y have been acquiesced in. The rule which gives determining 
abet poraneous construction applies only in cases of ambiguity and 

| to any expression in the statute.1° Where the meaning is perfectly clear 
no practice inconsistent with the meaning can have any effect.} ‘i . 


(v) In the exercise of its power to declare the unconstitutionality of a law, 


the Courts will i i 
tas ee. as aa the proper functions of the Legislature or the Executive 





gegen 
(19) Yazoo Ry. Co. v. 3 - 
aay 9) Yazoo Ry. Co. v. Jackson Co., 226 U.S. (3) Grenada v. Brogden, 112 U.S. 261, 


: fn Willoughity, Constitutional Lav, Wott, ae Willoughby, Constitutional Law, Vol. I, 
Sabin S. (5) Fletcher v. Peek, (1809) 6 Cranch 8 
eS eu oo gh Y.511. - (6) United States v. Delaware, 213 U.S. oe 
ley, Constituti . Perkins, 94 U.S. 260; (7) MeLeod v. A. G. for N.S. W., (1891) A 
'y, Constitutional Law, 6th Ed., p. 222 ee ee 
(23) Shephard v. Wheeling, 30 W. Va. 479. 


55- 
(24) Gf Bruce v.  Conmonwealth ‘esciation (8) Owners of S.S. Kalibia v. Wilson, (1910) 


(1908) CLR. 1569. OE Uniden wale Bask 
2 Citizens? nites ates v. Stale Bank, 6 Pet. 3 
96 (709). itizens’ Assurance v. Parsons, 7 A.C. — Schell’s Executors v. Fauche, 138 US. 6a 29 


(10) Swift v. United States, 105 U.S. 691. 
(11) United States v. ‘leer,’ 152 US. 3843 


{3 Brogan, Government of the People, p. 26. 
Fairbanks v. United States, 181 U.S, 283. 


(2) Ogden v. Saunders, 12 Wheat 213 (270). 
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Australia.—It has already been observed that the principles above enunciated 
have been mostly followed in the interpretation of the Australian Constitution Act, 
i: fegarss the presumption of innocence,!2 the Australian High’ Court has 
observed— 


“No doubt if the Court is convinced that there has been a violation of the constitutional 
prohibition, it must give effect to the organic law, regardless of the consequences.” !8 


At the same time— 


os aeeae te the Court should not exercise its undoubted power to declare a legislative enact- 
MENG ges: F 08 to be beyond its (of the Legislature) power, unless the invalidity of the enactment 
is clear beyond all reasonable doubt.”!4 

Eire-—The presumption of innocence of the Legislature has also been applied 
in Eire. Thus, it has been held that the Court should approach any Act of the 
Legislature with the assumption that it is within its constitutional powers, and that 
assumption should be maintained until the contrary is clearly shown.!5 But if 
it is established in any case that the Legislature has exceeded its powers, it is the 
duty of the Court (High Court or Supreme Court) so to declare.!® 


India.—It has been shown at the outset (see pp. 19-21) that many of these 
principles were followed by the Federal Court in interpreting the Government of 
India Act, 1935.'? There is no reason to suppose that these broad principles 
will not be followed under the Constitution. It may be noted in this connection, 
that the doctrine of ‘severability’ has been expressly incorporated in Articles 
13, clauses (1)-(2) ; 251; 254 (1), by the use of the words ‘to the extent of’. 
In other words, in case of repugnancy with the Constitution, only the repugnant 
provision of the impugned Act will be void, and not the whole of it. This shows 
that every attempt should be made to save as much as possible of the Act. 


EFFECT OF AN UNCONSTITUTIONAL STATUTE 
(A) U.S. A.—The general rule is that— 


“An unconstitutional Act is not a law, it confers no rights, it imposes no duties, it affords no 
protection, it creates no office ; itis, in legal contemplation, as inoperative as though it has never 
been passed.’"18 

The maxim is—“ defectus potestatis nullitas nullitatum,”—an unconstitutional 
statute is a complete nullity. 


An unconstitutional law cannot be held binding between the particular parties 
on the ground of estoppel.!® It is void ab initio. 
But there are certain exceptions to the above rule are— 


(i) The Court does not annul or repeal the statute which it finds to be in 
conflict with the Constitution. It does not strike the statute off the statute oe 
The Court simply refuses to recognize it in the determination of the rights of e 
parties before it. If a new litigant brings a fresh suit upon the same oa me 
Court is free, subject to the law of precedents, to change its opinion®®. ua or 
Supreme Court thus changes its opinion and declares a statute to be vali 7 * 
it had earlier held to be unconstitutional, the later opinion will prevail, a 
the statute will be considered as having been constitutional from the beginning. 


(ii) Though the effect of adjudging a law of taxation or of crimes as un- 


constitutional is as a rule retrospecti 
: (12) See also Kerr, Law of the Australian 
See there a: Conbiowcedlih (1gtt) 12 CLR. 
74) Waterside Workers’ Federation v. Common- 
wealth Steamship Owners’ Association, (1920) 28 


C.L.R. 209 (219). we: 
(15) Inve Art. 26 of the Constitution, (1940) 


LR. 470 : (1943) LR. 334. : 
(iG) National Union vy. Sullivan, (1947) LR. 


77 (100). 


ive, as if that law had never been passed, it is 


17) In particular, sec the following cases 
Intec. P. Motor Spirit Taxation, (1938) 2 ae 
6 ; United Provinces v. Atiga Begam, ( 1940) F.C.R. 
110; Shyamakanta v. Rambhajan, A.LR, 939 
F.C. 74; Subrahmanyam v. Mautluswami, ATR. 


1 F.C. 47. 
19418) Norton ve Shelby Co., (1885) 118 U.S. 425 


a Perkins, 94. U.S. 260 
) South Ottawa v. Perkins, 94 U.S. 200. 
a) Shephard v. Wheeling, 30 W. Va. 479. 


(21) Cooley, Constitutional Law, p. 200. 
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not so retrospective in the case of laws creating a public office or to render public 
‘officials liable in civil suits for acts done under the statute which is declared 
unconstitutional. ? 

India.—It has been already pointed out (see p. 378, 382 ante), that our Consti- 
tution expressly provides, at some places that laws in contravention of the 
Constitution shall be void to the extent of such contravention of repugnancy. 
Hence, the invalidity of the law would not depend upon the declaration of the 
Court.22-2 Upon the declaration of the Court, the law will be regarded as_ void 
ab initio, and no act done under the void law will have any validity. Though 
the public officers acting under such law may not be personally responsible, action 
may lie against the Government concerned,—Union or State,—if an action would 
have otherwise lay in respect of such illegal act. [As to precedents, see under 
Art. 141, post.] 

124. (1) There shall be a Supreme Court of India consis- 

ae ; ting of a Chief Justice of India and, until 

stitution of Supreme Court. Parliament by law prescribes a larger number, 
of not more than seven other Judges. 

(2) Every Judge of the Supreme Court shall be appointed by 
the President by warrant under his hand and seal after consultation 
with such of the Judges of the Supreme Court and of the High Courts 
in the States as the President may deem necessary for the purpose 
and shall hold office until he attains the age of sixty-five years : 

Provided that in the case of appointment of a Judge other than 
the Chief Justice, the Chief Justice of India shall always be consulted : 
Provided further that— 

(a) a Judge may, by writing under his hand addressed to the 
President, resign his office ; 

(b) a Judge may be removed from his office in the manner 
provided in clause (4). 

(3) A person shall not be qualified for appointment as a Judge 
of the Supreme Court unless he is a citizen of India and— 

(a) has been for at least five years a Judge of a High Court 
or of two or more such Courts in succession ; or 


(b) has been for at least ten years an advocate of a High 
Court or of two or more such Courts in succession ; or 


(c) is, in the opinion of the President, a distinguished jurist. 

Explanation I—In this clause ‘‘ High Court” means a High 
Court which exercises, or which at any time before the commencement 
of this Constitution exercised, jurisdiction in any part of the territory 
of India. 

Explanation IJ.—In computing for the purpose of this clause 
the period during which a person has been an advocate, any period 
during which a person has held judicial office not inferior to that 
of a district judge after he became an advocate shall be included. 





(22) Cooley, Constitutional Law, p. 200. pronounces against it—and thereafter invalid 

(22-a) This is the view also taken in Aus- If it is beyond power it is invalid ab initio” 
tralia—“A pretended law made in excess of [South Australia. vy. Commonwealth (1942) 65 
Power is not and never has been a law at C.L.R. 373 (408)]. > oe 
all..... The law is not valid until a Court 
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; (4) A Judge of the Supreme Court shall not be removed from 
his office except by an order of the President passed after an address 
by each House of Parliament supported by a majority of the total 
membership of that House and by a majority of not less than two- 
thirds of the members of that House present and voting has been 
presented to the President in the same session for such removal on the 
ground of proved misbehaviour or incapacity. 


(5) Parliament may by law regulate the procedure for the 
presentation of an address and for the investigation and proof of the 
misbehaviour or incapacity of a Judge under clause (4). 

(6) Every person appointed to be a Judge of the Supreme 
Court shall, before he enters upon his office,’ make and subscribe 
before the President, or some person appointed in that behalf by him, 
an oath or affirmation according to the form set out for the purpose 
in the Third Schedule. 

(7) No person who has held office as a Judge of the Supreme 
Court shall plead or act in any court or before any authority within 
the territory of India. 

Ci. (1): 
OrHER ConstITUTIONS 


U. S. A—The Judiciary Act of 1789 established the Supreme Court with the 
Chief Justice and five associate Judges. In 1837, the number has been raised to 
nine including the Chief Justice. 


Australia—Curiously, the Supreme Court of Australia is called the ‘ High 
Court of Australia’ (while the highest court of a State is called the Supreme Court 
of that State). [Secs. 71, 73]. The High Court of Australia consists of seven 
Judges including the Chief Justice. 


Canada.—The Supreme Court of Canada was established by an Act of the 
Imperial Parliament in 1875. 


Burma.—The relevant provisions of the Burmese Constitution are— 
“136, (1) The Court of final appeal shall. be called ‘ the Supreme Court’, (2) The head 
of the Supreme Court shall be called * the Chief Justice of the Union ’.” 


The number of Judges of the Supreme Court shall be regulated by law [Sec. 
149 (1)]. 
Government of India Act, 1935.—See Sec. 200 of that Act. 
INDIA 


Cl. (1) : Constitution of Supreme Court—The Suprem u fecal nes 
head of the judicial system of India. The expression | ‘Union Judiciary E 
some extent a misnomer, because under our Constitution, the Union shall ns 
no judiciary??-b separate from that of the State [see p. 30, ante]. OF ee 
Constitution, organisation, jurisdiction and powers of the Supreme Court s of 
subject to the Constitution be regulated by Union legislation [see a ie 
List I, Sch. VII]. The present clause, ¢.g., says that Parliament. may, a ~ 
prescribe a larger number of Judges than seven for the Supreme : ‘ou - 
Until Parliament legislates the number of judges shall be not oe t Mat 
including the Chief Justice. No minimum number is prescribed. At : c a a 
moment, the Supreme Court consists of the Chief Justice and five other Judg 


only. 
(22-b) See Art. 247, in the connection. 


e Court will stand at the 
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Ci. (2): 
OTHER ConsTITUTIONS 


U.S. A.—F¥ederal Judges, including those of the Supreme Court, are appointed 
by the President with the consent of the Senate. There is no age of retirement, 
but on reaching 70, a Judge of the Supreme Court who has served for 10 conse- 
cutive years, may request release from active duties. But even then he continues 
to receive the full salary, in consideration of being subject to recall to duty in the 
lower federal Courts. 


England.—Judges of the Superior Courts are appointed by the Crown, during 
good behaviour. There is no retiring age?3, 


Australia.—Judges of the High Court are appointed by the Governor-General 
in Council, for life.*4 They may be removed only on an address by Parliament, 
under Sec. 71 (ii). 

Canada.—Judges of the superior Courts are appointed by the Governor-General 
and hold office during gcod behaviour, as in England. 


Ceylon.—Sec. 52 of the Ceylon (Constitution) Order in Council, 1946 says— 
“(1) The Chief Justice and Puisne Judges of the Supreme Court... 2... shall be appointed 
by the Governor-General. 


(2) Every Judge of the Supreme Court shall hold office during good behaviour and shall 
not be removable except by the Governor-General on an address of the Senate and the House of 
Representatives. 


(3) The age of the retirement of Judges of the Supreme Court shall be sixty-two years: Provided 
that the Governor-General may permit a Judge of the Supreme Court who has reached the age of 
62 years to continue in office for a period not exceeding 12 months... .., . . o 


Burma.—Sec. 140 of the Burmese Constitution, 1948, provides— 


““(1) The Chief Justice of the Union shall be appointed by the President by an ord 
his hand and seal, with the approval of both Chambers of the Parliament in joint sitting, gets 
the other Judges of the Supreme Court and all the Judges of the High Court shall be appointed by 
the President by an order under his hand and seal, with the approval of both Chambers of the Parlin 
ment in joint sitting,” 


INDIA 


Cl. (2): Appointment of Judges of the Supreme Court.—The system o} int- 
ment of Judges of the Supreme Court as prescribed by the Conuiian Thadises 
the system of appointment by the Executive as obtains in England, in order to secure 
absolute, independence of the Judiciary. It acknowledges that in the present 
state of the country, it would be dangerous to let the Executive alone in the matter 
of appointment of, Judges, which would render the appointments made on a political 
basis, undermining considerations of merit in some cases. Hence, the Executive 
‘should be in consultation with persons who are well-qualified to give advice on these 
matters. On the other hand, it does not give sole power to the Chief Justice to. 
make the appointment of his colleagues, recognising the failings and prejudices 
of a single person, notwithstanding his eminence. a 

In short, this clause provides that in the Inatter of appointmen i 
Justice of India, the President shall consult such Judges of the Sopene Obie, ae 
of the High Courts as he may deem necessary. And in the case of appointment 
of other Judges of the Supreme Court, consultation with the Chief Justice of Indi 
in addition to the above, is obligatory. The above Provision, thus, modifies ihe 
mode of appointment of Judges by the Executive as it obtains, for : 
England, by providing that the Executive should consult members of tl ici 
itself, who are well-qualified to give their opinion in this matter. The word ‘ 
tation,’ however, indicates that the President is not bound to follow the recommend. 


i 
(23) Keith, Constitutional Law. , 434. 
(24) Waterside Fed. v. Alexander, (1918) 25 C.L.R, 
C—~4o 
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ations of these persons. The last word will thus rest with the Prime Minister, 


but he will have the advanta; i i 
> e of having the views of those w! 
speak in the matter. 7 S ape 


Cts. (4)-(5) : 
OrHER COonsTITUTIONS 


U. S. A.—Judges of the Supreme Court hold office during good i 
(Sec. 1, Article III) and are removable, like other Federal civil Seat oe the 
process of impeachment (Sec. 4, Article II). What is ‘ good behaviour ° is not 
defined in the Constitution and is accordingly left to the Senate which tries the 
impeachment. 


England—Under the Act of Settlement, 1701, Judges of the Supreme Court 
hold office during * good behaviour’ and they can fe removed i the Conn 
only2® on a joint address moved by both Houses of Parliament. 


An address to the Crown for the removal of a Judge must originate in the 
House of Commons. The procedure is judicial and the Judge is entitled to be heard. 
Such a motion is an extreme step, to be taken only in the event of “ impro- 
priety of the gravest kind.” + 


Canada.—Judges of the Superior Courts are removable on an address from both 
eh praying for such removal, to the Governor-General (S. 99, Br. N. America 
ct). 
Australia,—Judges of the Superior Courts are removable by the Governor- 
General in Council on an address from both Houses praying for such removal on 
the ground of ‘ proved misbehaviour or incapacity’ [S. 72 (ii)J. 


Eire—Art. 35 (4) of the Constitution of 1937 provides— 

“ (4) 1° A Judge of the Supreme Court or the High Court shall not be removed from office 
except for stated misbehaviour or incapacity, and then only upon resolutions passed by Dail 
Eireann and by Seanad Eireann calling for the removal. 

2° The Taoiseach shall duly notify the President of any such resolutions passed by Dail 
Eireann and by Seanad Eireann, and shall send him a copy of every such resolution certified by 
the Chairman of the House of the Oireachtas by which it shall have been passed. 

3° Upon receipt of such notification and of copies of such resolutions, the President shall 
forthwith, by an order under his hand and Seal, remove from office the Judge to whom they 


relate”. 
Burma. —Cls. (2)-(8) of S. 143 of the Burmese Constitution provide— 


“ (2) A Judge of the Supreme Court or of the High Court shall not be removed from office 
except for proved misbehaviour or incapacity. 

(3) The charge shall be preferred by either Cham! 
ance with the provisions of this section. 

(4) A proposal to cither Chamber of Parliament to prefer a 
not be entertained except upon a notice of resolution signed by not 
membership of that Chamber. . . 

(5) No such proposal shall be adopted by either Chamber of Parliament save upon @ resolution 
of that Chamber, supported by a majority of the members present. f : vis 

(6) Where the charge relates to a Judge of the Supreme Court it shall ag cy note se ry : 
Special Tribunal consisting of the President or a person appointed by hin ie > 
Speaker of the Chamber of Nationalities and the Speaker of the Chamber of Depu' », ail gillig. 

Where the charge relates to a Judge of the High Court it shall be investigate PY opal les 
Tribunal consisting of the Chief Justice of the Union, the Speaker of the Chamber 
and the Speaker of the Chamber of Deputies. 

(7) The Judge against whore he charge is preferred shall have the 
represented at the investigation of the charge. ' nT which 

(8) The Special Tribunal shall, after investigation, submit * report to ihe Set Ne 


Ser: ees «The finding of the Special Tribunal decl™°06 ° he Special ‘Tribunal shall 
roved, B ) 


Pp hall be final. But in all other cases, the report 0 
be considered by both Chambers of Parliament in joint sitting. 

25) See in this connection, Chalmers and (1) May, Parliamentary Practice. 
Hood Phillips, Constitutional Law, p. 392- 


ber of Parliament subject to and in accords 


charge under this section shall 
foe one-fourth of the total: 


right to appear and to be 
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nsideration a resolution be passed supported by a majority of the members present 
and Sones ate joint sitting declaring that the charge preferred against the Judge has been proved 
and that the misbehaviour was, or incapacity is, such as to render him unfit to continue in office, 
the President shall forthwith by an order under his hand and seal remove from office the Judge to whom 
it relates.” 


INDIA 


Cls, (4) - (5).—Removal of Supreme Court Fudge-—The Constitution does not 
prescribe any fixed tenure for the office of a Supreme Court Judge. Once appointed 
the office of a Judge of the Supreme Court may terminate only in one of three ways— 
(i) On attaining the age of 65 years. (ii) On resignation in writing addressed to 
the President. (iii) On removal by the President upon an address by each 
House of Parliament. 


The address may be presented only on the ground of ‘ proved misbehaviour’ 
or ‘incapacity ’.? The address must be presented by both Houses in the same 
session, and a special majority® is required in each House for the passing of the 
resolution. It must be passed by not less than a two-third of the members present 
and voting, which, again, must be a majority of the total ne of the 
House. The procedure for presentation of the address, investigation and proof of 
the misbehaviour and incapacity are left to legislation by Parliament. If the 
address of both Houses is in conformity with these clauses the President shall be 
bound to remove that Judge. 


Analogous Provisions —Art. 121 prevents discussion of the conduct of a Supreme 
Court Judge except upon a motion for address for removal under clause (4) of the 
present Article. Art. 218 extends the provision of cls. (4) - (5) of the present 
Article to High Court Judges. - 


Cl. (7) : Ban on practice —This provision is an innovation of the Indian Consti- 
tution, but it is compensated by the provision in Art. 128, making it possible to 


invite a retired Judge to act as a Judge. of the Supreme Court for some particular 
business or a period of time. , 


125. (1) There shall be paid to the: 
Salaries, etc., of Judges. Judges of the Supreme Court such salaries 
as are specified in the Second Schedule. . 


(2) Every Judge shall be entitled to such privileges.and allow- 
ances and to'such rights in respect -of leave of absence and: pension 
as may from time to time be determined by or under Jaw made by 
Parliament and, until so determined, to such privileges, allowances 


and rights as are specified in the Second Schedule : 
Provided that neither the Privileges nor the allowances of a 
Judge nor his rights in respect of leave o absence or pension shall be 
varied to his disadvantage after his appointment. on ihe ~ 
ie Oruer Constrrurions YL EE 
__ U.S. A.—Art. III, section 1 of the United States Constitution says— 
. The Judges both of the S 1d inferior Co: recei oe aera 
a Wiiflemacens which shall not Be dintnshed dune Wen neksseerstal office ™ as Pe BEES 
The 16th Amendment to the Constitution declared— tn tet 


aac ge Sak eae ‘Power to Tay and collect taxes on incomes, 


yo. 


“fron whatever sources 


sy 





'S (6) These expressi ‘idm dec. 5 me ts 
: cpressions are taken ‘fro; + 72 of the Australi: ituti c ; 
& No special majority is required by the ‘ Other Constitutions "aurea" Bove, 9 
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It has been held by the Supreme Court that notwithstanding the 16th Amend- 
ment, a tax on the income of a Judge is a diminution of his salary and hence ultra 
vires.4 The salary of the Judges of the United States are thus not only guaranteed 
against any reduction during their tenure but are also exempt from income-tax. 
The immunity from income tax has, however, been denied to Judges appointed 
since the Revenue Act of 1932.° 2 


Australia.—Sec. 72 (iii) of the Constitution Act says— 
“ The Justices of the High Court and of the other Courts created by the Parliament— 
(iii) shall receive such remuneration as the Parliament may fix ; but the remuneration shall 
not be diminished during their continuance in office.” 
Canada.—Sec. 100 of the British North America Act provides— 
“* The salaries, allowances and pensions of the Judges ...... + . + shall be fixed and b 
provided by the Parliament of Canada.” ane eee 
It has been held that a Province has the right to tax Judges appointed by the 
Dominion, under Sec. 96, though Sec. 100 says that their salary shall be ‘ fixed ’®, 


Ceylon —Cls. (4) & (6) of Sec. 52 of the Ceylon (Constitution) Order in Council, 
1946, are— 
“ (4) The salaries of the Judges of the Supreme Court shall be determined by Parliament and 


shall be charged on the Consolidated Fund. 
(6) The salary payable to any such Judge shall not be diminished during his term of office. 


Burma.—Sec. 149 (i) of the Burmese Constitution provides— 


“ Subject to the foregoing provisions of this Constitution relating to the Courts, the following 
matters shall be regulated in accordance with law :— 9 

(i) The number of Judges of the Supreme Court and of the High Court, the remuneration, 
age of retirement and pension of such Judges.” 


Sec. 144, again, says— 


“Neither the salary of a Judge of the Supreme Court or of the High Court nor his rights in 
respect of leave of absence or pension shall be varied to his disadvantage after his appointment, unless 
he voluntarily agrees to any reduction in his salary in the event of general economy and retrenchment 


in relation to all the services of the Union.” 


INDIA 


Art. 25: Salaries and allowances of Supreme Court Judges.—The salaries of the 
Supreme Court Judges are fixed by the Constitution itself [Second Sch.}. Parlia- 
ment shall have no power in this matter. But the President is empowered to reduce 
the salaries of the Judges during the period of a Proclamation. of financial 


emergency ’, under Art. 360 (4) (4), post. 
In the matter of privileges and allowances, however, the, and Schednle will 
remain in force only until Parliament legislates. 


Proviso : Safeguard against variation—Parliament is empo' t 
from time to oe change the privileges, allowances, leave and pension of Judges, 
but this would not affect Judges who have been appointed before such CEES is 
made, Once a Judge is appointed, his rights, in accordance with the terms o! 


appointment, cannot be changed by Parliament. 
i i itution i they cannot 
2 > b fixed by the Constitution itself [cl. (1)], can 
be varied [pubjete tA: 360 (4) (5)] without amendment of the cation 
But there is nothing to bar the levy of a tax on the income of a Judge’. 


er 


(4) Evans.v.-Gore, (1920) 253-U.S..2455- a wy Fudecs y. A.G. for Saskatchewan, (1987) 


Graham, (1925) 268 U.S. 501. 
. 6) O'Malley v. Woodrough,(1939) 307 U.S. 277... 53 T.LR. 464. 
3 The Judges v. A.G. for Saskatchewan, (1937) 


wered: to make laws 
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a , : d 
“Analogous Provistons.—Under Art. 112 (3) (d) (i), the salaries, allowances an 
selitiods payable to or in respect of Judges of the Supreme Court, and under Art. 146 
(3), the administrative expenses of the Supreme Court, including salaries, ctc., 
of its staff, are charged upon the Consolidated Fund of India. 
Also ¢f. Art. 221 relating to salaries, etc., of High Court Judges, which is 
exactly similar to Art. 125. . 


126. When the office of Chief Justice of India is vacant or when 
the Chief Justice is, by reason of absence or 
Appointment of acting otherwise, unable to perform the duties of his 
es office, the duties of the office shall be perfor- 
med by such one of the other Judges of the 

Court as the President may appoint for the purpose. 


127. (1) If at any time there should not be a quorum of the 
Judges of the Supreme Court available to 
Appointment of ad soc Old or continue any session of the Court, the 
Jutges ; Chief Justice of India may, with the previous 
consent of the President and after consultation 
with the Chief Justice of the High Court concerned, request in writing 
the attendance at the sittings of the Court, as an ad hoc Judge, for 
such: period as may be necessary, of a Judge of a High Court duly 
qualified for appointment as a Judge of the Supreme Court to be 
designated by the Chief Justice of India. 


(2) It shall be the duty of the Judge who has been so designated, 
in priority to other duties of his office, to attend the sittings of the 
Supreme Court at the time and for the period for which his attendance 
is required, and while so attending he shall have all the jurisdiction, 


owers and privileges, and shall discharge the duties, of a Judge of the 
upreme Court, a4 


128. Notwithstanding anything in this Chapter the Chief 

__, Justice of India may at any time, with the 

‘ules ar nek = of tt Previous consent of the President, request 
Supreme Court. any person who has held the office of a Judge 
\ ‘of the Supreme Court or of the Federal Court 

to sit and act as a Jud: of the Supreme Court, and every such person 
so requested shall, while-so sitting and acting, be entitled to such 


allowances as the President may by order. determine and have 


all the jurisdiction, powers and. privileges of, but shall not otherw; 
be deemed to be, a Iodee of that Court not otherwise 


ise, Provided that nothing in this article shall be deemed to require 
any such person as, aforesaid to.sit and act as a Judge of that Court 


unless he consents so to do. 
ed EI. Oh 0 OURS tbe i ij ’ yt 
CMIG FO-stEIe 7; bras aibal kk 


¥ ; I 


ch ; Inpia ND AS youl 

7. : a M17 fo > 1" sla ’ na j j 
wor Arts, 127-8.:_Ad_ hoc. Judges and em, nployment-of retired oe bits-sbie ano cx 
to be. based on Sec. 30 of the Canadian Sopreme. oi Judges—Axt. 127 appears. 


3 Court Act and. Art,, 
Sec..8 ofthe (English) Supreme Court of Judicature. (Conbalidata mee er. 
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Under both the Articles, the Chief Justice of India has the power to invite a 
person [other than a person appointed a Judge under Art. 124 (2)] to act, as a Judge 
of the Supreme Court, for a temporary period. Under both Articles, however, the 
previous consent of the President must be obtained by the Chief Justice. Art. 127 
enables the Chief Justice to invite a sitting Judge of a High Court to act as an ad 
hoc Judge of the Supreme Court (to decide any particular case or cases). He shall 
remain a High Court Judge and his duties at the Supreme Court may be addi- 
tional, but during his attendance at the Supreme Court, he shall have all the juris- 
‘diction, polers and privileges of a Supreme Court Judge. Art. 128 makes similar 
provisions in respect of a retired Judge of the Supreme Court or the Federal 
Court. But while absence of a quorum of the permanent Judges of the Supreme 
Court is a condition precedent for the exercise by the Chief Justice, of the power 
under Art. 127,—there is no such condition precedent under Art. 128. 


* Quorum.’ —See Art. 145, Cls. (2)—(3), post, 


129. The Supreme Court shall be a 
Supreme Court to be a court of record and shall have al! the powers 
court of record, ° ° * 
of such a court including the power to punish 
for contempt of itself, 


OTHER CONSTITUTIONS 


England.—A Court of record is a Court whose acts and proceedings are enrolled 
for a perpetual memorial and testimony. These records are of such high authority 
that their truth cannot be questioned in any Court, though the court of record 
itself may amend clerical slips and errors. A court of record has the power to 
fine and imprison for contempt of its authority, so ‘that any court possessing this 
power may be called a court of record.® 


Burma.—The Supreme Court is a court of record [Sec. 148]. 


Government of India Act, 1935.—Sec. 203 of that Act was— 
“ The Federal Court shall be a court of record... . ”* 


) 


INDIA 
‘ rt 
Art. 129 : Supreme Court—a Court of Record.—A Court of Record means a cou 
whereof the acts and judicial proceedings are enrolled for a perpetual Werte 
and testimony, and which has authority to fine and imprison for atten Siak 
authority!°, This Article explains that the Supreme Court shall a ; e ” > 
inter alia, to punish for contempt of itself, [As to Contempt of Court”, see PP- 
6-7, ante). 
130. The Supreme Court shal sit in Delhi of in much oa 
‘ lace or places as the Chie Jusut 

Sepak Supreme Fane ay, ink de approval of the President, from 
time to time, appoint. i) ite 
131. Subject to the sper uy re 
Original jurisdiction of Constitution, the Supreme Court shall, t nal 

the Supreme Pou exclusion of any other Court, have omg 
jurisdiction in any dispute— Paes 
(a) between the Government of India and one or more states, 


: r States 
(6) between the Government of India and ay. ep 0 


on one side and one or more other States on the o' 
See oe ioe = seg as oF, tis % Bh fe vite 


” aries, Vol. I, p. 59- 54 (57): $63 Vol.\Ty B88! 
& eae alas. Ghat? (1941) F.C.R. (10) Stephen’s Commentaries, ol. f; Pp 
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(c) between two or more States. 
if and in so far as the dispute involves any question (whether of law 
or fact) on which the existence or extent of a legal right depends ; 

Provided that the said jurisdiction shall not extend to— 

(i) a dispute to which a State specified in Part B of the First 
Schedule is a party, if the dispute arises out of any provision of a 
treaty, agreement, covenant, engagement, sanad or other similar 
instrument which was entered into or executed before the commence- 
ment of this Constitution and has, or has been, continued in operation 
after such commencement ; 

(ii) a dispute to which any State is a party, if the dispute 
arises out of any provision of a treaty, agreement, covenant, engage- 
ment, sanad or other similar instrument which provides that the said 
jurisdiction shall not extend to such a dispute. 

OTHER CoNsTITUTIONS 
U.S. A..—Under Art. III, Sec. 2 (2) of the Constitution, the original jurisdic- 
tion of the Supreme Court is limited to— 
“* (a) Cases affecting ambassadors and other public ministers and consuls ; 
(6) controversies in which a State shall be a party.” 
It is not possible to extend this original jurisdiction to any other cases. 12 


_ The following principles may be deduced from American cases relating to 
‘suits brought by a State against another State or the Union. 


A State may sue either in its sovereign capacity or under its ordin: ies 
tary right. Different considerations would sek in the two cases : een 


, (A) A suit by the State in its sovereign capacity can be maintained without show 
ing a eae ingury the State: Such : suit is brought by the State as’ the guar 
ian of the rights and general interests of its citi: —and i i i 
ae ae ee zens,—and in all matters in| which 


(i) to restrain the defendant State from creating a nui 
the health of the inhabitants of the plaintiff State ; - (ii) preecn ee calen 
dant State from so diverting the waters}®-2 of a river flowing through both States, as 
to deprive the inhabitants ’of the plaintiff State from’ an adequate supply of those 
waters’ ; ‘or (iii) to restrain another State to cause pollution of the ‘waters of 
the complaining ‘State, by discharge of sewage water?®, : 


(a) But such controversy, in’ order to be justiciable must ari : 
of the offending State which affects, the mecile of the spoplainine ae o 
‘such a manner that the complaining State may be said to have been affected in 
its sovereign or corporate capacity. It must be something more than that’ particular 
‘citizens of the complaining -State_are injured _by the maladministration ofthe 
laws of another?®, If the State is not, as a State, interested in a Proprietary or 
‘other manner, and there is no agreement, the breach of which May create a 
‘controversy between the. States,—the citizens of the complaining State must, i 
their individual capacity seek justice, but their State cannot make their case: its 
a, in such circumstances1¢," But the health, comfort and welfare of its citizet t 
Mnstitute an interest which a State, as the representative of the public, is entitled 





11) Marbury v. Madison, (1803) 1 Cr. 137. no jurisdicti i rs, i i 
s 3) ee eeney Fundamental: Concepts! of ment so legisla fes'utidler? Ae 26nd) Pe a v 
Public Law, p. 488. STE Sa 14) Kansas v. Colorado, 183 U:S 165. 

Aig) Missouri v. Minis, 180 U.S. 208.) > {ish dios Tak nee Fd Oe 

(aga). In India, the Supreme Court shall have (16) Louisiana v. Texas, 176 ts I + 296,, 





Tue Constrrution oF INpIA 


392 


to maintain by action against another State!7,. When a substantial portion of its 
citizens are affected in such matters, the State is entitled to sue17, 


(ART. (1g 


(b) The burden of proof of the complaining State is much greater than that 
imposed upon a complainant in an ordinary suit between private parties!® On 
the other hand, such suits are to be dealt with in an untechnical manner, apart 
from forms which are required from private suitors.. They are in the nature of” 
“ quasi-international ’ controversies, so that objections like multifariousness, laches, 
and the like should not be entertained?9, 


(B) On the other hand, suits by the State as an ordinary proprietor for the recovery 
or protection of money or property are governed by the ordinary rules applicable 
to suits by individuals, and cannot be maintained without proper averment and 
proof of title or ownership or interest in the subject matter as to authorise the bringing 
ofa suit by it just as in a suit by an individual?®, Disputes as to boundaries !* 
fall within this class. 

As to suits by or against the United States, however, it is settled that though 
the United States may sue a State without the latter’s consent, a State cannot sue 
the United States without the latter’s consent2!-22, Such suits generally relate to 
questions as to title to land or boundaries?3, 


Australia.—Under Sec. 75 of the Commonwealth of Australia Constitution 
Act, the High Court has original jurisdiction in all matters— 
5 5 J 
“(i) Arising under any treaty ;?4 
(ii) Affecting consuls or other representatives of other countries ; 
(iii) In which the Commonwealth, or a person suing or being sued on behalf of the Common- 
wealth is a party ;25 
(iv) Between States, or between residents of different States, or between a State\and a tesident 
of another State ;! : 
(v) In which a writ of mandamus or prohibition or an injunction is sought against an officer 
of the Commonwealth?.” “st 
Sec. 76 of the Constitution empowers the Commonwealth Parliament ‘to’ confer 
additional original jurisdiction upon the High Court. By the Judiciary Acts,. 
the High Court has, therefore, got original jurisdiction upon the following matters 
as well— 
“(1) All matters arising under the Constitution or involving its interpretation ; 
(2) Matters of admiralty or maritime jurisdiction ; : 
(3) Trials of indictable offences against Commonwealth laws.” el 
As regards suits by States, it has been held that.a State cannot sue unless, it 
can complain of an injury, or threatened injury, as a State CBs teaspass une 
its territory‘ ; financial liabi:'*y of the Commonwealth or snags ale net of 
plaintiff State ; encroachment upon its taxing power® ; wrongful acqui! 
its property.” : ; 
As regards encroachment upon its legislative powers, it iil ped beri 
a State may sue the Union or another State, through its Attorney: ? 


sn cenaronens emanate ese hata amen ss a at A] 


(17) Ohio v. West, 262 U.S. 553- (1) N.S. W. vy. Bardolph, (1935) 52 C.L.R, 455+, 


tion v. Gilchrist, 

(18) North Dakota v. Minnesota, 263 U.S. 365. : 

(19) Virginia v. West Virginia, 220 U.S. 1. 

(20) Willoughby, Fundamental Concepts o: 

blic Law. p. - 
aia) une v. Hitchcock, 185 U.S. 373 3 
Kansas v. United States, 204 U.S. 331. 

(23) U.S. v. Texas, 143 U.S. 621. 

(24) No case under this power has so far been 
tried by the High ea (Nicholas, Australian 
Constitution, 1948, p. 262]. 

(25 Heimans ae Commonwealth, (1935) 54 
C.L.R. 126, 


(2) Waterside Workers’ Federa 
ae Video v. Commonwealth, (1945)- 
7) Sou usr v. Victoria, (1911) 12, C.LR., 
se W8-W-v-Commonwealth; (1931) 46 C.L.R. 


5%) S. Australia. vs Commonwealth, (1942) 65. 


Oey, v. Commonwealth, (1915) 20 C.LR.. 
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i i islati ffect not 
representing the people of the State, only if the legislation purports to affect 
he-privute tights Of individuals but their rights as members of the general public’, 


Burma.—The Supreme Court of Burma is purely an appellate Court having 
no original jurisdiction. The original jurisdiction in matters of the present nature 
is possessed exclusively by the High Court, under Sec. 135 of the Constitution 
which says— 

“(1) The High Court shall have exclusive original jurisdiction— 

(a) in all matters arising under any treaty made by the Union ; 

(4) in all disputes between the Union and a unit or between one unit and another 3 
(c) in such other matiers, if any, as may be defined by law.” 


Government of India Act, 1935.—Sec. 204 (1) of the Act was as follows : 


“(1) Subject to the provisions of this Act, the Federal Court shall, to the exclusion of any 
other court, have an original jurisdiction in any dispute between any wvo or morc of the following 
parties, that is to say, the Federation, any of the Provinces or any of the Federated States®, if and in 
so far as the dispute involves any question (whether of law or fact) on which the existence or 
extent of a legal right depends : 

Provided that the said jurisdiction shall not extend to— 

(a) a dispute to which a State is a party, unless the dispute— 


(i) concerns the interpretation of this Act or of an Order in Council made thereunder, or 
the extent of the legislative or executive authority vested in the Federation by virtue of the Instru- 
ment of Accession of that State 3 or 

(ii) arises under an agreement made under Part VI of this Act in relation to the administra- 
tion in that State of a law of the Federal Legislature, or otherwise concerns some matter with respect 
to which the Federal Legislature has power to make laws for that State ; or 

(iii) arises under an agreement made after the establishment of the Federation, with the 
approval of His Majesty’s Representative for the exercise of the functions of the Crown in its relations 
with Indian States, between that State and the Federation ora Province, being an agreement which 
expressly provides that the said jurisdiction shall extend to such a dispute ; 


(6) a dispute arising under any agreement which expressly provides that the said jurisdiction 
shall not extend to such a dispute,” ! 


This section was not'much tried, and we get only three reported decisions 
upon it— 


1, The United Provinces brought a suit against the Government of India for a declaration 
that the Cantonments Act (II of 1924) was ultra vires since it affected the right of the Province to have 


oe ag realised under the Act, credited to the Provincial revenues instead of to the Cantonment 
un . 


2, The Governor-General in Council brought a suit against the Province of Madras, for a 
declaration that the Madras General Sales Tax Act, 1939,was ultra vires, being an encroachment upon 
Entry 45 of List Iin Schedule VII of the Government of India Act, 1935. The Federal Court dismissed 
the suit on the ground that the Act fell within Entry 48 of List 1122, . 


: 3.) Ramgarh, an Indian State, brought a suit against the Province of Bihar for a declara- 
tion that it was an ‘ Acceding State’ within the meaning of Sec. 204 of the Government of India 
Act, 1935, as adapted by the India (Provisional) Constitution Order, 1947, and that, accordingly, 
ae ee of a had no piv to Icgislate or exercise any powers of Government over the 

amgar ¢. the suit was dismissed on the ground that R h i 6 
within the meaning of Sec, 204, as amended above! PN ac tea an eee ate 


INDIA 
_ Art. 131: Original Jurisdiction of the’ Supreme Court.—The original jurisdic- 
tion of the Supreme Court is limited by the conditions of this Article. Ieis aes 
Court of ordinary original jurisdiction in all matters and between all parties, 
order to invoke the original jurisdiction of the Supreme Court the two conditions 
must be satisfied,—(a) as to parties and (6) as to the nature of the dispute. If 


(8) A. G. for Victoria v, Commonwealth (1946) (10) United Provinces y. m i 
Femi: 237 (277) ;_ 4. C. for Victoria v. Com- Council, ATR. tego Kc. i ee Ganeral in 


monwealth, (1935) 52 C.L.R. 533 3 Tasmania vy. (11) Governor-General 5 i i 
Victoria, (1935) 52 C.L.R. 157. : i of Madras, (1943) OWN ER) ae sienna 
(9) These words were substituted by | the (12) Ramgarh State vy, Province’ of Bih 
words * Acceding States’, by the India (Provi- A.LR. 1949 F.C. 55. ate 


sional) Constitution Order, 1947. 
C—s50 
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these two conditions are not satisfied, a suit cannot be brought before. the 
Supreme Court simply on the ground that there is no other court in the land 
which can try the questions!$ raised by the suit. 


_ The Indian Supreme Court shall have no original jurisdiction over cases 
involving ambassadors and public ministers or treaties [see pp. 391-92 ante] nor 
will it entertain suits to which citizens are a party?*-<. Our Supreme Court will be 
a true Federal Court in its original jurisdiction,—a tribunal for the determination 
of “ disputes between the constituent units of the Federation ”14, 


It will confine itself to disputes between either of the following sets of parties : 


(a) the Union and one or more States ; 

(6) the Union and any State or States on the one side and one or more other 
States on the other side ; 

(c) two or more States as against each other. 


“Subject to the provisions of this Constitution’.—The jurisdiction of the Supreme 
Court in disputes as to the existence of a legal right between the Union and the 
States or between the States inter se is exclusive, except in certain matters excepled 
by other provisions of the Constitution. The following matters appear to be 
excluded from the original jurisdiction of the Supreme Court and vested in other 
tribunals, by the Constitution : 


(i) Disputes specified in the Proviso to Art. 131. 

(ii) Complaints as to interference with inter-State water supplies, referred 
to the statutory tribunal referred to in Art. 262, if Parliament so legislates. 

(iii) Matters referred to the Finance Commission [Art. 280]. 

(iv) Adjustment of certain expenses as between the Union and the States 
[Art. 290]. 

« Legal right’.—The term ‘ legal right’ in this Article means a right recognised 
by law and capable of being enforced by the power of the State, but not necessarily 
in a Court of law. It is a right of a party recognized and protected by a rule of law, 
the violation of which would be a legal wrong done to his interest and respect 
for which is a ‘ legal 15 duty, even though no action may lie. The only ingredients 
are legal recognition and a legal protection, and not enforceability by action in 
a Court of law?® 

Thus, under the Government of India, Act, 1935, the Provinces could sue 
the Central Government for their legal rights accruing prior to the » commence~ 
ment of the Act of 1935, though at that time they had no right of action against 
the Central Government!®, It was observed— 


“ Where a statute affords a new mode of suing, the cause of action’ need’not arise subs pea 
to the period when the statute comes into operation. Where a statute creates a a im pein 
the new jurisdiction takes up all past cases, and there is not the slightest injustice 1n Sn a AT AVE 
the circumstances may have occurred prior to the passing of the statute, the suit or 


been commenced subsequently. ”*7 
The expression ‘ legal right ’ suggests that I 1 
rule of positive law as distinguished from political consideratio! 
of justice have no concern. iu 
. —can it be sustained on any principle of | awit 


“ The test of a matter being justiciable is I 1 
can be oes as applicable? The expression “legal right’ would, it would seem, 


equitable rights?*.” 


i be founded on some 
the right se 5 Bch Oautts 


(13) Ramgarh State v. Province of Bihar, A.I.R. rd FP STS iat yi Governor-General, 


1949 F.C. 55, by individuals against the Union A.LR. 1999 F.C. 58 Ag8) Govemnor-Generalcin 


-a) Suit ; I 3 
atta will be brought in the ordinary Courts, (17) Were Prog 8. 
subject to Art. 228, post. . Council, A.LLR. 1939 eae. Ontario, (1910) 
(14) Joint Parliamentary Committee on Indian (18) Dominion 9 
Constitutional Reform, Vol. I, para. 322. A.C. 637 (647)- 


(15) As distinguished from * political’ matters 
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Again, the law involved need not be only Union law. If the condition as 
to parties is satisfied, the Supreme Court will adjudicate the rights of the parties, 
whatever be the law applicable. The validity of a law, Union or State, is itself 
a question as to ‘ legal right ’.1® 

From a survey of the American and Australian Constitutions and the Govern* 
ment of India Act [pp. 391-392, ante], it may be stated that the Union and the States 
may be parties to a suit as against each other in the following causes, inter alia,— 
(2) Questions relating to their respective legislative and taxing powers ; 0) Ques- 
tions relating to territory ; (¢) Injury to the health or property of the residents of 
one State by the action of another State ; (¢) Questions relating to respective revenue 
and property. 

Analogous provision —See Art. 147, post. 


JuRIsDICTION OVER STATES IN Part B 


In order to properly appreciate this matter, the position under the Govern- 
ment of India Act, 1935, should be considered. 


(A) Under the Act of 1935.—The federal scheme under the Act of 1935 having 
never come into operation, there was no scope for any ‘ Federated State’ being a 
party, before the original jurisdiction of the Federal Court, under Sec. 204 of the 
Act. But after the passing of the Indian Independence Act, 1947, amendments 
‘were made in Sec. 204 of the Government of India Act, 1935, by the India (Provi- 
sional Constitution) Order, 1947, substituting the words ‘ Acceding States’ in 
place of the ‘ Federated States’, with certain consequential provisions. As to 
* Acceding States’, Sec. 6 of the Order provided that 

**an Indian State shall be deemed to have acceded to the Dominion if the Governor 


General has signified his acceptance of an Instrument of Accession executed by the Rule? 
thereof....”. : 


So after the above amendment, a dispute to which an Acceding State was 
a party would come within the original jurisdiction of the Federal Court, but only 
if the dispute related to the following matters : 


(i) Interpretation of the Constitution Act, Orders in Council, etc. ; (ii) 
Agreement made between that State and the Dominion as to the administra- 
tion of some Dominion law in that State ; (iii) Some matter with respect to which 
the Dominion Legislature had power to make laws for that State ; (iv) Agreement 
expressly providing that some particular dispute should be within the original juris- 
diction of the Federal Court. 


Disputes which were expressly excluded from the jurisdiction of the Federal 
Court by agreement between the Dominion and such State were excluded from 
the scope of Sec. 204. mad 


(B) Under the Constitution —Owing to the process of merger and integration 
some of the Indian States have merged into the States specified in Part A of the 
First Schedule, some have been included in the Centrally administered States 


in Part C, and the remaining have been specified in Part B. The Proviso to Article 
131 provides that— 


(a) In the case of the States in Part B, no dispute which arises out of any 
pre-Constitution agreement, covenant, etc.,which is in force under the Constitution 2® 
eball come val the, qrigtnal eee of, the Supreme Court under the present 

cle. But under € 143 (2) post, such disputes may be referred to the‘ opinion? 
of the Supreme Court, by the Probate . Sr ee crite 


(19) United Provinces v. Governor-General in Union: Raj ; 

) : ; jasthan ; Saurashtra; Ti 

Council, A.LR. 1939 F.C. 58 (64). _ Gochin [Appendices LVI; Tvilly 
(20) See Agreement with Nizam of Hyderabad; XXXVIII > XXXIX}"XL‘XLI; "XXXIV 

Agreement with Maharaja of Mysore ; Covenant XXXVI; XLII of the White Paper on Indian 

for formation of Madhya Bharat; | Covenant States, M. S. 6] 

for formation of Patiala and East Punjab States . 
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. (6) Whether in the case of a State in Part B; or in any other Part, if there 
is any agreement, covenant, etc., which expressly excludes the jurisdiction of the: 
Supreme Court as regards any dispute, the original jurisdiction’ of the Supreme: 
Court shall not extend thereto. 


Costs.—Under the corresponding section (204) ‘in the Act of 1935, the Federal 
Court would not ususally award costs.22. Under ‘the Constitution, it is entirely in 
the discretion of the Court. 22 ‘ 


132. (1) An appeal shall lie to the Supreme Court from any 
judgment, decree or final’ order of a High 
g(tprellate jurisdiction of Court in the territory of India, whether in a 
fom Tick Coun Pe’ civil, criminal or other proceeding, if the High 
tain cases, Court certifies that the case involves a subs- 
tantial question of law as to the interpretation 

of this Constitution. [ 

(2) Where the High Court has refused to give sucha certificate, 
the Supreme Court may, if it is satisfied that the case involves a 
substantial question of law as to the interpretation of this Constitution, 
grant special leave to appeal from ‘such judgment, decree or’ final 
order. 

(3) Where such a certificate is given, or such leave is granted, 
any party in the case may appeal to the Supreme Court on the ground 
that any such question as aforesaid has been wrongly decided and with 
the leave of the Supreme Court, on any other ground. 


Explanation.—For the purposes of this article, the expression 
“ final order” includes an order deciding an, issue which, if decided, 
in favour of the appellant, would: be:sufficient for the final disposal 
of the case. 
OTHER CONSTITUTIONS 


U. S. A.—Unlike the Original Jurisdiction, the Appellate jurisdiction; of the; 
Supreme Court of the United States is completely subject to regulation by Cenenen: 
The present jurisdiction is regulated by the Jurisdictional Act\of 1925, as ay is 
in 1937, which lays down that the following classes of cases may come on app 
to the Supreme Court— ; woop x 

i) cases in which the highest Court of the State having jurisdiction 0! it’ 
case a ‘aecided against the validity of some statute or treaty of He OES on 
or decided in favour of some statute of the State which was alleged to be 


ited States Constitution, laws or treaties ; 
of the Unite al , . eto ular i 


es . : , eo tiofcip 
ii) cases in which a United States circuit cour een 
statute . be in violation of the Constitution, treaties, or laws of the Unit 


(iii) certain limited classes of cases ro the district a paneer 
Apart from these cases of appeal as of right, the Supreme outa aged Ged cies 
the writ of certiorari, bring up cases from the State yeas “aioe of the Constitution 
(under Sec. 25), ¢.g-, when the construction of any eercise this jurisdiction 

is involved. But the Supreme Court would no final ju dgment 


aty 1 ) % E 
ee the judgment or decree of the State Court in question be 


or decree ’.?5 
cede 


i j 0, (1950) $.C.J., Supp. p- 22~ 
: (21) ce a Council vy. Province of Madras, sy ms Bullets “Moor, 3 Wheat. 4333 “4bleman 
1945) F.C.R. 


(22) See Orden’ XXXIX of the Supreme _ v. Booth, 21 How. 506, 
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Under the above Act of 1925, the Supreme Court has ruled (1936), that legis- 
lation alleged to be unconstitutional would be reviewed by it only if loss or damage 
has resulted therefrom amounting to not less than 3,000 dollars. The Supreme 
Court has thus got rid of minor cases under the pressure of abnormal growth of 
jitigation. 

Canada.—The British North America Act, 1867, established no final Court 
of Appeal for Canada but Sec. 101 of the Act authorised the Dominion Parliament 
to— 

‘* Provide for a gencral Court of appeal.” 


In 1875, by a Canadian Act, the Supreme Court of Canada was established. 
‘The constitution, organization and functions of the Supreme Court of Canada are 
thus left out of the Constitution Act. The Supreme Court hears appeals in civil 
and criminal cases from the Provincial Courts. The Act, however, did not abolish 
the right of final appeal to the Judicial Committce of the Privy Council. As a 
matter of fact, under the Colonial Laws Validity Act, the Dominion Act could 
not affect the jurisdiction of the Privy Council which was founded on the British 
statute—Judicial Committee Act, 1833. So, even after the establishment of the 
Supreme Court, the Judicial Committee remained the final Court of appeal from 
‘Canada. 


With the passing of the Statute of Westminster, 1931, the Dominions becamo 
‘competent to legislate in derogation of Imperial statutes, and in 1931, the Canadian 
Parliament abolished criminal appeals to the Judicial Committee, ‘whether from the 
Provincial Courts or the Supreme Court, and this Act was upheld as valid by the 
Judicial Committee itself.24 


Civil appeals to the Judicial Committee continued.24 In 1940, the Dominion 
‘Government referred to the Supreme Court the legislative competence of the Cana- 
dian Parliament to enact an Act to amend the Supreme Court Act, so as to abolish 
appeals to the Judicial Committee altogether. This case went up to the Judicial 
Committee, and the latter has held?5 that since the Statute of Westminster, it 
is competent for any Dominion Legislature to. abolish appeals to the Privy' Council. 
So, when the Canadian Parliament passes this Act,! the Supreme Court of Canada 
will be the final Court of appeal for Canada in all matters. 


mo Australia.—The Federal Court is called the High Court of Australia, and in 
it, is vested the judicial power of the Commonwealth (Sec. 71). The States have 
their own Courts headed by the Supreme Court for each State... 


(2) But for a very narrow scope for appeal to the Judicial Committee, it 
may be said that the High Court of Australia is now the final Co: "fo 
the Dominion, on constitutional questions, Tagen oe epee Be 


(i) Under the Australian Commonwealth udiciary Act, 1907, the ri 
of appeal from State Courts to the Privy coum ia hess abolished’ on sate . 


questions, i.e., questions regarding the constitutional powers of the Com 
and the States, or between two or more States. : eee aa 


_ (ii) Under Sec. 74 of the Constitution Act, appeals to the Privy Council 
the High Court lie on ‘inter se? cases only by. ceiheate of the High Coun hen 
48 not granted as a matter of practice: But on constitutional questions other 
than inter sé matters, such certificate is. sometimes granted.* On inter se questions 
no appeal lies to the Privy Council without the certificate of the High Court, and 
the Privy Council has no right to-grant special-leave to appeal, in such-cases.2 


tee Beis Coal Corporation v. The King, (1935) appeals (Statesman, Calcutta, 31st January, 
: (25) Attorney-General of Ontario y. Attorn ee Ch MM 
‘General of Canada, (1947) 51, C.W.N, 886 C.cy due (1940) “AC. on ‘ 
b (1) The Canadian Minister uf Justice has (3) Australia’ v. Bank oS NS. W. 

rought a Bill for abolishing Privy Council AUER 956 (PG, vis Me (1949) 2 


1949, 
rielary y, Deputy Commis- 
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The following, inter alia, have been held to be inter se questions : 


(i) An industrial dispute, extending the limits of one State.‘ (ii) Th ti 
ay far ay k Connotea eee regulate the conduct of a Dannii 
officer.> (iti ‘commonwealth Act prohibiting the i banki i 
in Australia, by private banks. ® . EOE int agecite 


(b) In other than constitutional cases— 


(i) there is no appeal as of right from the High Court, but the Judicial 
Committee has the power to grant a special leave to appeal’ ; 


(ii) But persons aggrieved by decisions of the State Courts have the option 
to appeal to the High Court or direct to the Privy Council. But there is no right to 
appeal to the Privy Council where a State Court was exercising a Federal juris- 


diction. 
Australia has as yet no intention of abolishing Privy Council appeals altogether®. 


Burma.—Sec. 136 of the Burmese Constitution, 1948, provides— 


“ (1) The Court of final appeal shall be called “ the Supreme Court”. 
(2) The head of the Supreme Court shall be called ‘‘ the Chief Justice of the Union ”. 


(3) Without prejudice to the powers conferred upon the Supreme Court by any other provisions 
of this Constitution, the Court shall, with such exceptions and subject to such regulations as may be 
prescribed by law, have appellate jurisdiction from all decisions of the High Court, and shall also 
have appellate jurisdiction from such decisions of other Courts as may be prescribed by law.’” 


See also Sec. 137 quoted ante. 
Government of India Act, 1935.—Sec. 205 of the Act provided— : 
“ (1) An appeal shall lie to the Federal Court from any judgment, decree or final order of 
a High Court in British India, if the High Court certifies that the case involves a substantial ques- 
tion of law as to the interpretation of this Act or any Order in Council made thereunder, and it shall 
be the duty of every High Court in British India to consider in every case whether or not any such ques- 
tion is involved and of its own motion to give or to withhold a certificate accordingly. 


(2) Where such a certificate is given, any party in the case may appeal to the Federal Court 
on the ground that any such question as aforesaid has been wrongly decided, and on any ground on 
which that party could have appealed without special leave to His Majesty in Council if'no a 

certificate had been given, and, with the leave of the Federal Court, on any other ground, and no 


direct appeal shall lie to His Majesty in Council, either with or without special leave.” 


INDIA 
Es | 132°136:: APPELLATE, ‘URISDIGTION.— Lhese articles deal, with the 
appellate jurisdiction of the ceo Court, which may be classified under. the 
following heads— 
(1) Appeals on constitutional, questions : (2) By ce: 
[Article 132 (1)]. (6) By special leave of Supreme Court. 
2) Appeals involving no constitutional questions : 
(b) Criminal [Article 134]. sf 
(3) Appeal by special leave of Supreme Court 
above [Article 136]. ; 
(4) Transitional jurisdiction, under, Art. 135: ( ; 
ArTICLE 132: APPEALS INVOLVING COonsTITUTIONAL guestions.—This Article 


i ing i i ‘eution; arising out of 
i js involving interpretation of the’ Constitution, 
Se eatin y an iminal or otherwise. 


rtificate of High Court 
[Article 132 (2)]; 
(a) Civil [Article 133]- 


in any, case other than. the 


any proceedings in a High Court,—civil, crimi 
. . ralwi k Ve 
(4). Jones v. Commonwealth, (1917) 24-G.L.R. % silos (1940) 78} oe . eed 
6 (P.C.). . ‘ 
527.5 Pirrie v. Macfarlane, (1925) 36 C-L.R. 170. (1947) 3 eee 237) use of. Repregénadvds 


(6) Australia v. Bank of N. S. W., (1949) 2 ast 1h February, 1949 (Statesman, Calcutta, 


AILE.R. P.C.). 
(7) peel leave to appeal from the High 12th February, 1949]. 


Court is not readily granted [Daily Telegraph 
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It says that an appeal shall lieto the Supreme Court from—any judgment, 
decree or final order of any High Court, in the territory of India in any civil, criminal 
or other proceeding,—provided it involves a substantial question of law as to the 
interpretation of this Constitution, and— 


(i) either the High Court certifies to the above effect ; or 


(ii) the Supreme Court itself grants special leave on the above ground, 
where the High Court has refused such certificate. 


Crause (1) 


‘ Judgment, decree or final order ’.—These words occur in all the articles 132, 133, 
134. In Article 136, the word ‘ order’ is not qualified with the adjective ‘ final’. 


‘ Judgment’ is a determination by a Court of law, as the result of an action or 
proceeding upon the matter submitted for decision, that a legal duty does or 
does not exist®*. In criminal cases, ‘ judgment’ means a judgment of conviction or 
acquittal, as distinct from other orders?°. 


The word ‘ judgment’ includes a ‘decree’ which— 


“is the formal expression of an adjudication which, so far as regards the Court expressing it 
conclusively determines the rights of the parties with regard to all or any of the matters in controversy 
in the suit.”?1 

‘Order’ on the other hand, means the formal expression of any decision 
which is not a decree, 


Hence, where there is no adjudication or judicial determination of the rights 
of the parties, but a mere administrative order (¢.g., fixation of price, etc.; in the 
sale proclamation under Order 21, rule 66 of the Civil Procedure Code), there is 
neither a judgment, decree or final order}, 


The use of the word ‘ judgment’ in conjunction with ‘ final order’ indicate 
that the word ‘judgment’ does not include interlocutory orders!4. 


The test of ‘ finelity’ of an order is “ whether. the order finally disposes of the 
rights of the parties” 15. The mere’ fact that the order ‘has gone to the root of 
the suit, viz., the jurisdiction of the Court to entertain it,’ or decides a vital issue?® 
is not sufficient!?, my 


“ The finality must be finality in relation to the suit. If after the order, th it is stil i 
suit, in which the rights have still to be determined, no appeal lies.” 16 a ahaa aba 


Hence, as the Explanation says, an order on any particular issue which is-suffi- 
cient for the final disposal of the case, is a, final celeste, . : 

Hence, the following are not ‘final orders’ within the meaning of Articles 
192-4: ' i ua ; 

(i) Order of remand of'a suit for trial on'thé merits,—after reversal of a stay 
order1?.; or reversal--of-a--dismissal—on -.-a preliminary issue ,- ¢.g.,.as to 
jurisdiction’®; or setting: aside an ex parte decree!® ;_ or reversing a 
‘dismissal on the ground that’ the suit is barred by limitation?¢ 3. or 


ww? 5 , 





ry raat ‘v. .. Rambhajan, AIR, 1939 (15) Abdur-Rakaman v. Cassim, A, I! R. 


F.C. 74 (79). P.C. 58. Pires 
_2 (to) ie Ram v. Emperor, AR. 1939 F.C. 43 re Gs) fog v. King, (1947) 52 C.W.N. 
AB) : rte Le »R.) 18 (24). 

' E1) Sec. 2 (2) of the Code of Civil ‘Procedure, . (21)_Ranchand v. Govardhandas, A.I.R. 1920 





nf ¥ » alk .- “A. s i 

geet (14) of the Code oft Procedure, - gp see v. Khandesh Co.; ‘Ltd:, (1950) 
Re Tigamabait .¥- Rambhajan, ATOR. "1989 (19) Radha Kishen v. Collétor, (190) 28 ¥. A, 
ma 4 a ee ~ * ani 
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reversing an order of stay?}, (ii) An order refusing tc. appoint a Receiver 
een iene an order of apt aiatoent of a Receiver?*. (iii), The dismissal of a 
riminal Revision petition by the High Court as a result of which i 
before the Magistrate have to go on®%. Siu tbsonsorsaaltas 
On the other hand, the following are ‘ final orders’ ; 

__, (a) An order of remand directing enquiry on subsidiary matters, after 
deciding the cardinal issue involved in the suit, e.g., directing accounts to be taken, 
after determining defendants’ liability to account?‘ ; directing trial on other 
issues after determining the validity of a disputed will upon which a suit for recovery 
of property was brought*®. (b) An order setting aside or confirming a sale under 
Order 21, rules go and 921. (c) An order in appeal from an order filing an 
award®. (d) An order reversing the dismissal of suit, reinstating a preliminary 
decree, restoring the suit for final decree*, (e) An order passed’ by a High Court 
n insolvency proceedings*. 


i Preliminary judgments and decrees.—This Article uses the exprresion ‘judgment, 
decree or final order ’, whereas clause 39 of the Letters Patent® uses the expression— 
“* final judgment, decree or order ”, and it was held that the adjective ‘ final’ there- 
in qualified distributively all the words judgment, decree or order‘, 


But in the present clause ‘ final’ qualifies only order. Hence, it seems that 
on constitutional questions appeal would lie to the Supreme Court also from preli- 
minary judgments and decrees. 


© A High Court in the Territory of India.’—‘ High Court’ in this article includes 
both Single, Division or other Bench of a High Court properly constituted’. If 
there is a constitutional question involved in a judgment, decree or final, order of 
a Single Judge, neither the Judge can_refuse the certificate nor can the Supreme 
Court refuse to entertain the appeal’ from such decision, on the ground that appeal 
lies from the Single Bench decision to a Division Bench of the High Court itself?, 


[See contra, Article 133 (3)]. 
Each of the 17 States® in Parts A and B of Schedule I has a High Court (Article 


214 (1)]. 

Besides, the Courts of the Judicial Commissioner of the States in Part C have 
been declared to be High Courts for the purposes of Articles 132-134 of the Constitu- 
tion (i.e., for purposes of appeal), by the Judicial Commissioners’ Courts (Decla- 


ration as High Courts) Act (XV of 1950), Sec. 3 of which says— 


“Every Court in a Part C State known, at the commencement of this Act as the Court of the 
Judicial Commissioner for that State (hereinafter referred to as a Judicial Commissioner's Court), 
is hereby declared to be a High Court for the purposes of Arts. 132, 133 and 134. 


[See in this connection, Article 366 (14) (6); which gives this legislative power 


40 Parliament]. 
‘ Civil, Criminal or other proceeding.’ —The addition of these words effects an 


improvement upon Sec. 205 of the Government of India Act,.1935. | These words 
ce lS 
es, 
J »ILR, F.C. 71 (73)! f 
7 et a v. Govardhandas, A.I.R, 192 19% jes 7 {2 Oe ins he High Cour 
“(a2) B y, Satish A.LR. 1928, P.C.49. (Calcutta) Order, 1947, continuing 
en nee ‘Abdul Majid, (1949) FL}. 133: eae ak ne 2.4 aia a ve 
(24) Rohimbhoy v. Turner, (1891) 18 I.A. 6, D ie ae be nich Court Se nae 
(as) Miche 9. eee Or eth, Pariah as a vesultof the Partition, The Madras 
(1) Krishna v. Motichand, (1913) 40 1.A. 140. unjab a df aaa a cua tp’ Copre) 
i f .C.95. High Court (Extension of Juris 
(2) Ramlal v. Kishanchand, A.1.R. 1924 P.C 95; EET TT extend 
a Lachmi v. Balmukund, A.A.R. 1924 P.C. ee iat fin of the, Mads High our 
* urisd 0 i 
Bav. Ma Pin, A.1.R. 1934 P.C. 81. to Coorg; the Unite rovinees High © d 
8 Mae kpp. 1 to the Code of Civil’ Proce- (Amalgamation) Oring 1948 iis a, ine 
dure, 1908. upp. 12], in Allahabad; the 
} “ y. Chi 0 ‘dh with the High Court in Allahabad, 
(6) Tata Iron & Steel Co. v. Chief Revenue ot High he Oni, vo48 [(1949) PL 


Authority, 47 Bom. 724 (P.C.). vr 
Ch Lal Singh v-C.P. and Berar, A.I.R. 1944 Supp» 14], constituting 4 High Court. for 
F.C. 61; Igbal Ahmad v. Allahabad Bench, A.I.R. Orissa. 
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make it clear that the jurisdiction of the Supreme Court will embrace all proceed. 
ings wherever any question of constitutional interpretation shall arise. The object 
is to secure uniformity of decision in every case that involves a substantial question 
of Jaw as to the interpretation of the Constitution®. 


When the certificate may be granted—The certificate shall be given only if the 
substantial question of law is ‘ involved’ in the case. A case may be said td involve 
the constitutional question only if the decision depends upon it!°, Thus, merely 
because the question of validity of a statute was discussed or debated at the hearing 
though it was not necessary for decision of the case, the certificate cannot be gran- 
ted1°, For the same reason, the mere expression of an opinion on a constitutional 
question is no ground for the certificate!!._ Nor would the mere possibility of such 
a question arising before the Supreme Court be a ground for the certificate}, 


Where the question of interpretation of the Constitution has not at all been 
raised in the proceedings before the High Court, no certificate should be granted?4, 


Nor will it be granted where the matter has already been decided by the Supreme 
Court}, 


Effect of Certificate —Once the certificate is granted by the High Court, the 
jurisdiction to hear the appeal is vested in the Supreme Court and the High Court 
has not, thereafter, any power to vacate it!4. Nor is the jurisdiction of the Supreme 
Court divested by reason of some event happening subsequent to the granting 
of the certificate!4, The Constitution does not say whether the Supreme Court 
itself shall have the power to rescind the leave to appeal which has been granted 
by the High Court. The Privy Council would entertain an application to rescind 
leave to appeal on the ground, for example, that the order against which the leave 
was granted is not a judgment or final order!5, but this power to rescind is not 
readily exercised if there are good grounds of appeal!5, The Federal Court of 
India*®, similarly held that though the Federal Court would not ordinarily question 
a certificate granted by the High Court, it was the duty of the Federal Court to 
determine, if necessary, whether the order appealed against is really from a ‘ judg- 


ment, decree or final order’ so as to ensure whether the Federal Court has juris- 
diction to entertain the appeal2?, 


It seems that the position under the Constitution is the same, viz., that the Supreme 
Court would have the power to refuse to entertain the appeal, notwithstandin 
the certificate of the High Court, if the Supreme Court finds that the order a ealed 
from is not a final order, judgment or decree, Again, if it is found at the hearin 
that no question as to interpretation of the Constitution is involved, the a aa 
would ordinarily be dismissed, without hearing any other grounds,” sa 


Form of Certificate —Under the correspondin, 
of India Act, 1935, it has been held that no 


for the purpose of appeal. A note in the judgment of the High Court 


substantial question of law as to the inte retation peer ines ee 
A of the 
is sufficient29, TP) Constitution is involved 


‘ ©) cao v. Shibnath, (1945) 50 C.W.N. A.C, 268. 
5 (29) (P.C.). 6 t. 
(10} Hof v. Shyam Lal, A.L.R. 1944 All. 279, re. aes Plantv. Emperor, ALR. 1947 
tia} Geka AMES ALLE. y048 tong Mea. (rR) MePptswami vs King, (1047) 52 CW. 
484 5 Emperor v. Jagdam, (1948) All. 55 Go). § DIR (heya * Dominion OF Indi, (1950) 
ae eweN: een v. Governor-General (1947) (18) x v. Abdul Majid, ( 1949) F.L, J. 133 
(14) Suk v. Apurba, ALR. 1940RC, 9.4 “o ecretary of State v, Lall, ALR. 1945 F.C. 
(15) Salisbury Gold Mining Co. v. Hathom, (1897) : 


C—s5r ‘ 
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‘ Substantial question as to interpretati 7 itutic 
: ion of this Constitution’.—Under the 
: 0 ‘ present 

alee a Pe no scope for appeal unless there is some substantial question of 
. a . bile Ne tas = some provision of the Constitution involved in the 

: onal question must arise upon the findings of eith i 
Court or the subordinate Court??. Soe eee 
_ The following may be cited as instances where a question of constitutional 
interpretation is involved— 

_. (i) A suit by a dismissed Government servant against the Government for 
relief on the ground that his dismissal has been illegal owing to contravention of 
Article 282 *?. 

(ii) A suit challenging a statute as ultra vires on the ground that the powers 
of the Legislature as conferred by the Constitution have been exceeded?*, But 
the question whether an Act has been correctly applied to a particular case, is not 
such a question®4, Similarly, the question whether an act or order of the Executive 
authority falls within the powers conferred by the provisions of a statute is not 
a question involving the interpretation of the Constitution itself?®. 

(iii) A conviction under a law which is challenged as ultra vires. 

(iv) Appeal from an order of rejection of an application by an Advocate 
under the Bar Councils Act, on the ground that provisions under which the rejection 
took place were ultra vires.* 

(v) Cases directly involving the interpretation of some particular provision 
of the Constitution, unless the point has already been settled by a previous decision‘. 


Analogous provision.—See Art. 147, post as to 
Constitution.’ 


the meaning of ‘this 


Cause (2) 


Clause (2) : Constitutional appeal by special leave—This clause effects another 
improvement upon the corresponding provisions of Sec. 205 of the Government 
of India Act, 1935. While under that section a certificate by the High Court was 
a condition precedent to appeal to the Federal Court, and that in case of refusal 
of a certificate by the High Court, the F ederal Court could neither enquire into the 
reasons of such refusal nor grant a special leave itself*, even though the certificate 
had been refused perversely’, the party who has been refused the certificate would not 
be so helpless under the Constitution as, notwithstanding such refusal, the Supreme 
Court shall have the power to grant special leave if it be satisfied that the case 
really involves a substantial question as to the interpretation of the Constitution. 
the High Court does not consider the question of certificate 


ther granting or refusing it. | Would the Supreme 


Suppose, however, 
ial leave under Article 


at all and makes no order ei 


Court then be entitled to entertain an ap lication for speci u 
130 (2) ? Such difficulty in fact arose under the Government of India Act, 1935, 


though, of course, under a different set of provisions °-°. 


(2) Iqbal Ahmad v. Allahabad Bench, ALR. 


Calcutta v. St. Thomas 


61. 
Governor-General, A.LR 


(20) As to the meaning of this expression, ROT. 


ee under Art. 133 (1), past. . 
; (21) Sudhir v. The King, (1948) 3 D.L.R. (F.C.)4 (3) Cf. Coporalin of 
(22) Cf. Durga Prasad v. Government of United School, (1949) 12 F. a a 
Provinces, (1949) F.L.J. 795 Suraj Narain v. @) Aree ve 
ie 1947 FO. 37". Gajadhar, ALR. 1940 F.C. 


N.W.FE.P., (1941) 4 F-L.J. 22- 
(23) Scie v. Muttuswami, 1940 F.C.R. (5) Surendra 


188 ; Bank of Commerce v. Khulna, 1944 F.C.R. 1265 rol 1 Kishorlal « oodanans Ponfel ALR. 1940 


Ralla Ram v. Province of East Punjab, (1949) 12 FG 
F.L.J. 8; Bata Shoe Co. v. Burdwan Municipality, ayer v. Chief Justice, 2, (1941) 46 


(1949) 12 F.LJ. 673 Jatindra ve Province of 

Bihar, (1949) 12 F.L.J. 225. C.WN. (F.R.) 7: a 

"2 GO dale eda. ae Sere ew rin 
i I 

25) Emperor v. Tarachan 1946 Sind 154 edhe tax (1900) ie GW.N. 232 (. C). 


(1) Kishori v. The King, A.LR. 1950 F.C. 69. 
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i the Constitution, direct 
such a case, the Supreme Court may, under the , di 

the sealiadon for special leave to stand over until the High Court had either 
given a certificate or refused it [as was suggested by the Judicial Committee?®.] 


Ciavse (3) 


: Other grounds in Appeal—Though the foundation of the present 
Saitein @ eee of some subesanidal question of constitutional interpre- 
tation, it is to be noted that once the right to appeal is granted, either by certificate 
or by special leave, the appellant will be at liberty to appeal to the Supreme Court 
not only on the ground that the constitutional question was wrongly decided by 
the High Court, but also on any other ground open to appeal in ordinary cases, 
In other words, though the existence of the constitutional question gives the right 
of appeal, merits of the decision can be challenged before the Supreme Court 
on all possible grounds. This provision is based on the same principle as contained 
in Sec. 205 (2) of the Government of India Act, 1935,—differing, however, on one 
point. While under Sec. 205 (2) of the Government of India Act special leave 
of the Federal Court was necessary to raise such questions as the party could not 
have raised in appeal to the Privy Council without special leave of that Board had 
there been no certificate as to the existence of a question of constitutional law 
involved 11,—no further leave of the Supreme Court will be required under Art, 
132 (3) of the Constitution, in order to raise any other ground, once the leave to 
appeal has been obtained on the ground of existence of a substantial question of 
constitutional interpretation. This Clause does not mean, however, that if the 
Supreme Court finds that no question as to interpretation of the Constitution is 
in fact involved in the case, the Court would nevertheless proceed to hear the appeal 
on other grounds}?. On the other hand, though the only point upon which the 
certificate had been granted is without merit or is not pressed, the Supreme Court 
May nevertheless hear the appellant on other grounds, if they are serious?3, 


Another point of innovation upon the provisions of Sec. 205 of the Government 
of India Act is that while under that section a certificate by the High Court was 


the reasons of such refusal nor grant a special leave itself14, even though the certifi- 
cate had been refused perversely!§—the party who has been refused the certificate 
would not be so helpless under the Constitution as, notwithstanding such refusal, 
the Supreme Court shall have the power to grant special leave if it be satisfied that 


the case really involves a substantial question as to the interpretation of the Consti- 
tution. 


* Any party *.—Art. 132 is Principally concerned with the determination of 
constitutional questions though arising in litigation between private parties. The 
Government stands in a peculiar situation : it 
interest in one sense, but in another aspect it is also the custodian an 
of the interests of the public 3 and the question of the legality 
which it has a special interest. The words « any party ’ in this 


= ona ee yan alone, without raising any other ground, by a 
vernment concerned, at least where the Government was impl i 
or wrongly, in the High Court28, ee aay 





10) Punjab Co-operative Bank v. Commissi Kishorilal v. jc 
of fora ooh oe hee aaa ee ¥ 14) Kishorilal v. Governor, Punjab, ALR. 1940 
+ 1940 F.C, 


+ Ae 
11) Surendra v. Gajadhar, A.J. i i 
« 2) Surendra v.. Gajadhar, Wn ees Chief Fustice, Lahore; (1941) 46 
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12) R. v, Abdul Majid, (1949) F.L.J. 199, 16) United Provi i 
ts Sudhir, The Kings (1948) 3 DLR. E.G.) EG (29, 42), per’ Salata ALR. 1 
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133. (1) An appeal shall lie to the 
gPPellate, jurisdiction of Supreme Court from any judgment, decree or 
on High Courts in re. final order in a civil proceeding of a High 
gard to civil matters, Court in the territory of India if the High 

Court certifies— 

; (a) that the amount or value of the subject-matter of the 
dispute in the court of first instance and still in dispute on appeal 
was and is not less than twenty thousand rupees or such other sum as 
may be specified in that behalf by Parliament by law ; or 

(b) that the judgment, decree or final order involves directly 
or indirectly some claim or question respecting property of the like 
amount or value ; or 

(c) that the case is a fit one for appeal to the Supreme Court ; 
and, where the judgment, decree or final order appealed from affirms 
the decision of the Court immediately below in any case other than 
a case referred to in sub-clause (c), if the High Court further certifies 
that the appeal involves some substantial question of law. 

(2) Notwithstanding anything in article 132, any party 
appealing to the Supreme Court under clause (1) may urge as one of the 
grounds in such appeal that a substantial question of law as to the 
interpretation of this Constitution has been wrongly decided. 
igi (3) Notwithstanding anything in this article, no appeal shall, 
unless Parliament by law otherwise provides, lie to the Supreme 
Court from the judgment, decree or final order of one Judge of a High 


Court. 


Oruer COoNnsTITUTIONS 


Burma.—Sec. 136 of the Burmese Constitution leaves the appellate jurisdic- 
tion of the Supreme Court to legislation. 

Government of India Act, 1935.—There was no provision in that Act itself, governing 
appeals to the Privy Council from the High Courts. Civil appeals were governed 
by Secs. 109-110 of the Code of Civil Procedure, 1908. 


INDIA Ni 
—While Art. 132 is confined to constitutional 
il, criminal and other appeals, Art, 133 is con- 
ther than the interpretation of the Constitution 


Art. 133: Civil Appeals.—V 
questions only, but comprises civil 
fined to civil appeals only, on questions 0 


subject to Cl. (2)]. vo : 
“The position of the Supreme Court of India differs from that of the United 


States inasmuch it is the final court of law not only on federal a constitutional 
law, but also on matters of the ordinary law, civil, criminal or revenue. 


dismissed 
held that even in such a case, the Government the appeal by pe Cora Be see 
cannot appeal if neither of the private parties on other grounds. 


f the C itution b 
prefers to appeal against the decision ; in other notwithstanding this difference in opinion on 


h independent ¢ 
Mental Be mete is impossible for this in Art. 110 (3) repeat ee nd Phrascoloty 
Court, at the instance of a third party who had of Sec. 205 (2) of seal a ine prisaiibon 
no direct interest in the original suit, 8 ee genet a jority in the above 
i i * : 

i ois a madabediyrt irs Ser delendant » Federal Court case 1s accepted by the Constituent 
(pp. 23, 26, ibid.). Gwyer, G.J., however, Assembly. 

preferred to leave the question open, since 
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This article substantially adopts the provisions of Secs. 109-110 of the 
Code of Civil Procedure, 1908, which governed appeals to the Privy Council 
in civil cases. One point of important difference is that the minimum limit of 
value has been raised from 10,000 to 20,000 in cases where appeal would lie as of 
right. But Parliament is empowered to vary this amount. 


Another important difference is that while under Sec. 10g (¢) of the Civil 
Procedure Code appeal lay to the Privy Council upon the certificate of fitness even 
though the order was not a ‘ final’ 17 one, under Art. 133 (1) (c) of the Constitu- 
tion, the certificate for appeal to the Supreme Court can be granted only if the order 
is a final one. There is no distinction in this respect between Sub-cls. (a), (6) and (c) 
of Art. 133 (1). 


Conditions of Civil Appeal—This Article lays down, that apart from appeal 
by special leave under Art. 136 and appeal on constitutional ground under Art, 
132, appeal shall lie to the Supreme Court from a civil proceeding before 
any High Court in the territory of India, only on the following conditions : 

(a2) The subject of appeal is a ‘ judgment, decree or final order’. 

(6) The High Court grants a certificate for such appeal— 

(i) The certificate is obtained as of right, when the value of the subject- 
matter in dispute is not less than Rs. 20,000 (or such sum as may be fixed by Parlia- 
ment) or some claim or question of like value is involved in such judgment, etc. 
But in cases where the decree sought to be appealed from is one of affirmance of the 
decree of the immediate lower Court, there is no right of appeal unless the High 


Court further certifies that some ‘ substantial question of law’ is also involved in 
the appeal. 


(ii) In other cases, irrespective of the value of the subject-matter or of the fact 
of affirmance, appeal would lie to the Supreme Court, if the High Court, in its dis- 
cretion certifies that the case is a fit one for appeal to the Supreme Court (e.g.— 
by reason of its importance?®), 

Cause (1) 

‘ Judgment, decree or final order..—As to the meaning of these words, see p. 399, 
ante. This Article is not confined to suits as distinguished from proceedings?®, 
But the Article would not apply to orders in proceedings from which : there 
is no provision for appeal under the law2°, But when a special statute provides 


for only one appeal to the High Court, further appeal to the Supreme Court would 
lie, if the provisions of the present Article are satisfied?®, 


Sub-clause (a): Value of the subject-matter—Under Clause (a), the pecuni 
value of the suit in the Court of first instance as well that of the subidctenatter of 
appeal to the Supreme Court must be Rs. 20,000 or upwards?!, Where the value 


of the claim in the plaint filed in the Court of first instance is less than the ‘specified 


sum, the plaintiff cannot be allowed to increase that valuation at the time of apply- 
ing for leave to appeal.** 


Mesne profits and interest Subsequent to the institution of the suit,.. though 


awarded by the decree or costs #8 cannot be added i iinies eh, 
the suit in the Court of first instance,24 in computing the value of 


. ; Glause (b):-‘ Question respecting. property. of like.amount or value’—As in Clause (a 
it is the value which governs the right of appeal, but while in Clause (a) , the ant: 
gyltt) OF Kutoor v. Kutoor, ALR. 1930 Mad, Gn Gt Motichand v. Gaga, (1992) ag All 
(18) "Cf. Banarasi v. Kashi Krishna, (tgo1) 23 * \(22) Rameshibar v, Siddeshinar ALR i 
All, 227.(P.G.).. A183, Sri Krishna v. Purushotham, ATR) toe 
nae "Pranaiie’'v. Senathemar, “KER. togg Saree 5% Kris v. Puruhathon, ALR, 1999 
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sion used is ‘ subject-matter’, clause (6) uses the word ‘ property.’ Cla 
would apply where the claim itself is incapable of money seal ationy eis Sauce 
but the property to which it relates has a value of Rs. 20,000 or above. It 
would also apply where, whatever be the value of the actual subject-matter of the 
suit, the claim involves some question relating to property of the above value}. 
Value of the property refers to the value at the date of the decree or order.? 


«Involves directly or indirectly .’—It is not easy to give a clear-cut answer to the 
question whether any claim or question to property is directly or indirectly involved 
in a suit, though it is obvious that the connection between the decree or order and 
the property must not be too remote.* 


(A) In the following cases, it has been held that such a question was in- 
volved— 


(i) A decree for mandatory injunction for demolition of property of the 
specified value, though the suit itself was valued at a nominal sum. 


(ii) A decree involving construction of a deed of gift or validity of award 
respecting property of the specified value, though the value of the subject-matter 
of the suit in which the decree was a lesser sum.*® 

(B) In the following cases, on the other hand, it has been held that no 
such claim or question was involved— 


(i) A decree refusing to set aside an award of lower value, though had the 
award been set aside, plaintiff could have proceeded with a suit for damages for 
breach of contract valued at above the specified sum.°® 


(ii) A decree refusing a right of irrigation of agricultural lands, where the 
injury resulting from such refusal is less than the specified value, even though the 
value of the property itself may exceed that sum.’ 


(iii) An order as to the lunacy of a person under Sec. 63 of the Lunacy Act 
even though the property of the person concerned was worth more than the specified 


sum.® 
(iv) In a suit for partition, it is the value of the share claimed by the plain- 


tiff, and not the value of the entire joint property, that determines the right o' 


appeal under sub-clause (a) as well as (5).° 

* 4 question as to the title of the plaintiff to the share which he claims in the joint property does 
not become a question respecting the whole of the joint family estate merely because if his title is estab- 
lished it will result in the joint family property being partitioned.”® 


Decree of Affirmance.—Under Cls. (a) and (6), if the decree of the High Court 
is one of a ee there is no appeal to the Supreme Court unless the High Court 


also certifies that the appeal involves a substantial question of law. 
A decision is said to be * affirmed’ within the meaning of this clause when 


simply the decree (i.¢., the result of the suit) of the Court below is affirmed Ht _ 
not necessary that the reasons or grounds of decision or the findings pus a hae 
affirmed!®. In other words, the manner in which the affirmance is made ant 
person at whose instance it is brought about is immaterial in the present context™’ , 


poner lake Banta MTR. cond 2 rg on (1988) tae. eo 
nas Mibramania v. Sellammal, (1916) 3 Mad. : "@) fala vy. Ramkishan, A.LR. 1950 All, 
- aes ian pee St Os ay 2 (9) Steves M iter pi aa ants 
Me) ee Dwaraka (1917) 44 ae be ye,o¥N. 364; Asghar v. Abida, (1932) 54 All. 

deere om case, 0) Kec ty oS 
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But if the decree is varied, though only as to amount, it is not an effirmance 
thereof!2, whether such variation takes place on appeal or on cross-objection?*, 


What is a question of law‘ Law’ in this context means the general law and 
not merely statute law. 


A question of law is to be distinguished from a question of ‘ fact’. But ques- 
tions of law and of fact are sometime difficult to disentangle?®, and we may properly 
appreciate what is a question of law for the present purpose, only with reference 
to illustrations. 


Thus, the following questions have been held to be questions of law : 
(a) The proper legal effect of a proved fact?5. 
(6) Whether any evidence has been offered on the one side or the other?5, 


(c) Misdirection on a point of law in dealing with the evidence’, ¢.g., as 
to onus of proof!?, 


(d) The nature of the plaintiff’s title1®, 
(e) The construction of a document?®. 
(f) The legal inference from a document?°®, 


(g) The admissibility of any piece of evidence?®-21, provided it is such as to 
materially affect the finding??. 


(kh) Whether there is or is not evidence to support a finding 22-23, 


On the other hand, the following have been held to be questions of fact and 
not of law : 


(i) Whether a fact has been proved when evidence for and against has 
been properly received. 


(ii) Whether a statutory presumption has been rebutted 24.25, 


(iii) The effect to be given to a document is a question of fact, where there is 
no question as to the construction thereof!. Here, a distinction has been made as 
between documents of title and other documentary evidence. If the deed is the 
very foundation of the suit, a mistake as to its meaning has been held to involve 
a question of law? ; but not so if it isa mere piece of evidence’, even though 
such document may be a historical document‘. ’ 


___iv) The existence or prevalence of a custom is a question of fact (i 
finding as to the things that are actually done in purnlance, of the alleged aye 
but the finding whether the facts proved satisfy the requirements of law in order to 
establish a valid custom, is a question of law.6 In other words, it isa question 
of law whether a custom is to be recognised or not; but the facts upon which the 


Sean is to be decided cannot be a matter of appeal beyond the first appellate 


ae 


io?) Annapurnabai_v. Ruprao, (1924) 51 L.A. Aye Seo v. Ramendra, (1946) 51 C.W.N. 
. : . 98 (107) (P.C.). lt 
on ae ae v. Ayasha, ALR. 1948 rae Haridasi, (1914) 41 LA. rr. 
anti? Ramgopal v. Shamskhaton, (1893) 19 TA, ork — ve ee 
228. 1) Shahebrao v. Jaiwantrao, (1 60 I. 
1 ) Nafar v. Shukur, (1918) 45 T.A, 183. | 3 Amiruddi v. Makk rf 333) Ta 
3 Mtnaper ent . ae L ruddi v. an, A.I.R. 1930 P.C, 83. 
8b) Soren Endad, ae : ee om i990 P.O, gr ¥.-Mohammad; ALF. 
; : v. , A.L.R.1932-P.C. 98.) - | Midnapi indari» lmacharan, A.* 
tb Ser of Vv. Krishna; AER. «2945 Pe. 187. co wth Ane. 
-C. 165. DAs 5 iappi evasikamony: Ey 
£39) Baek Chand v. Kishen (igna)'gg La. x42) Pathe v Drsestamony (1917) 44 A. 
20) Choiudhuri v. Kishori, (1919) 461A. 1gy. Bats) iter \v.) Ravgelal, ALR. 1950 
(a1) Nofar v. Shukur, (1918) ‘Z if 16. oa } 
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__ (v) A controversy relating to ordinary items in the taking of accounts between 
a principal and an agent’. But questions of principle relating to accounts would be 
entertained as questions of law.® 


A * substantial question of law.’—It is not a mere question of law but a substantial 
question of law that is required for the purpose of the certificate in case of a decree 
' of affirmance. In order to be ‘substantial’, it must be such that there may be 
some doubt or difference of opinion. Thus if the law is well-settled by a final 
Court of Appeal or by a overwhelming consensus of judicial opinion, the mere 
ere Hon of it to a particular set of facts does not constitute a substantial question 
of law. 


The word ‘substantial’ does not however imply that the question of law 
must be of interest to the public in general or to any person other than the parties 
to the litigation!®. A question of law is substantial if the decision turns one way or 
the other on the particular view taken of the law, e.g., whether.a judgment would 
operate as res judicata in a case,—though the decision may be unimportart to 
others. Nor can it be argued that there is no substantial question of law since 
the decision is ‘ obviously right’!°. A question which comes before the Courts 
frequently, may be said to be ‘ substantial.’}4 


And for the same reason, if the question does not arise on the findings of either 
Court, no certificate on the present ground can be granted? merely because the 
question raised affects a large number of people?s. 


Certificate not conclusive as to right to appeal—When a certificate has been granted 
py the High Court under Article 133, the Supreme Court would not be precluded 
from entertaining a preliminary objection that appeal does not lie under that 
Article. In other words, it is open to the Supreme Court to see whether the case 
fulfils the requirements of the Article, and to refuse to entertain the appeal if it 
does not lie under the Article in spite of the certificate.14 

Of course, under Art. 136 (see post), the Supreme Court may entertain an 


appeal by special leave even when the certificate granted by the High Court - 
defective, but exceptional grounds must exist for the granting of such special leave. 


Sub-Cl. (c) : Certificate as to fitness—The question of ‘ fitness’ under . (@ 
has no connection with the question of a substantial question of law being invo - . 
This jurisdiction is very wide and it is neither possible nor desirable to ac gees 
the rules relating to the High Court’s discretion in the matter.* Thus, the = 
that the decision in the case would affect the interests of a large number of peorle 
and the controversy must arise again and again, makes the case a fit one for appea 
to the Supreme Court.?® 

Nor is the pecuniary value of the subject-matter any OS oifias 
certificate under Art. 111 (c). This clause is intended to meet specia rs oa 
the point in dispute cannot be measured in monty, but is still one of great pu P' 
ance’® ; for example— - 

(i) Dispute regarding religious rites and ceremonies?’ ; 


rights.27 


caste and family 


(13) Hulas Narain v. Deen Mohammad, A.1.R 


é 1944 F.C. 24. inning Mills, (1950) 
5 ty. Khandesh Spinning Mills, (1956 
“@) Roghunatha v. Nagappa, AIR. 1949 a scp fe) : Amin Bros. v. Dominion of India, 


25. 778 : 
“io Ghiara v. C. P. Syndicate, (1949) 4 DLR: a ge v. United Provinces, A.I.Rs 


(7) Kapur v. Murlaidhar, A.1.R. 1944 P.C. 


20 (Bom.). 3 

(0) Raghnat %. Deputy Conteissiones,'@ Luck. 1 ee Kashi Krishna, (1901) 23 All. 
9, 11) Chai Behari v. Municipal Board, A.LR. 207 Godhalrishns ys, Swaminatha,' (1921). 44 
1 |. 169. ¢ 

Mie) Sudhis v. The King, (1948) 3 D.L.R.(F.C.) Mad. 293 (P.C.)- 


4 
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(ii) Control or management of some religious shrine or endowment. 
(iii) A matter relating to some ceremony of wide public importance. 


(iv) The right of a community to take out a religious procession along the 
highway. 18 


(v) Such matters as the reduction of the capital of companies.?® 


At the same time, a certificate of fitness to appeal to the Privy Council was not 
readily granted in cases of small value where the cost of litigation would be oppres- 
sively expensive to the other party.1® The question to be determined under 
sub-cl. (c) is not the propriety of the order against which the leave is sought, but 
the importance of the question raised.2° Thus,— 


(2) Though the certificate may be granted against an order of suspension 
of an Advocate from practice under the Legal Practitioners Act?!, it would not 
be granted where the leave is sought by the lawyer, in whose favour the order had 
been made, merely for the purpose of getting certain remarks expunged from the 
judgment.?? 


Though sub-cl. (c) primarily concerns cases where the claim or dispute cannot 
be valued in money, it does not follow that this sub-cl. cannot be applied to cases 
where the subject-matter may be so valued but the value falls below that specified in 
sub-cls. (a),-(6). The High Court has a discretion in the matter of granting the 
certificate in such cases as in other cases,?* having regard to the general importance 
of the question involved. 


Certificate must give reasons.—If the High Court refuses the certificate, under this 
clause, it should state the grounds of such refusal?4. On the other hand, if it 
grants it, the grounds upon which it is granted should be clearly shown in the 
certificate.*5 Without the grounds, it would not appear that the judicial mind 
of the Court has been applied to the question under the present sub-cl. (c)1, Again,— 

“ The certificate and not the order for the certificate, is the document which they (tbe Supreme 
Court) are bound to consider and act upon ; and unless the certificate upon which the leave to appeal 
is in such a form as to justify that leave, they ought to hold that leave had not been properly given.””4 

Hence, where the certificate under sub-cl. (c) is dubious or defective, the 
Supreme Court would dismiss the appeal if it is discovered that the appeal does 
not come under sub-cl. (a) or (6) of Art. 133 %, or the case is not exceptional 
enough to justify the granting of special leave under Art. 136.% 

: “The objection based on the inadequacy of the certificate is more than a technical objec- 
tion and constitutes a serious obstacle to the entertainment of the appeal, since it is of great importance 
not to allow litigants who have succceded in the High Court to be harassed by further appeal and 


also not to affect the rights acquired by them by acting contrary to the principles laid down in the 
articles which govern the right of appeal to this (Supreme )Court.’”® 


* The case is a fit one ’.—It is to be noted that in Sec. 109 (c) of the Code of Civil 
Procedure, the expression used was—‘ decree or order’ ; hence, ‘for the purpose 
of that clause it was not necessary that the order in question should be a ‘ final’ 
one‘, But that expression is omitted from the present Cl. (c) of Art. 133 (1) of the 
Constitution. In the’ result;'no certificate of fitness will lie unless the order against 


which appeal is sought is a final one. In this respect, there i diff b 
the three sub-cls. of Art, 133 (1). oe ee ae 


(18) Manzur v. Zaman, A.IR. 1925 P.C. 36. Ve . Cheraunath, 
(19) Rajeswara v. Tiruncelkantam, ALR. ner {es} pattie one 


Radhakri: 4 i 
Madras ee ; — v.~ Mitkha;-A.1.R.— A) (33)« cea acoueures fron) 8 
1947 Lah. go4 (F.B.). Radhakri ~ Ratkri: 
"20) Mura. Musajiy 18 CLL. 5075Kutor x9lt) Redialrshna v. Reifrishna, (1gor) 28 L.A. 


vo Ruddor, AsT.Ru:1950. Mad: 215. |. 7 Be iv. i Krishna, 
(a1) An Adoocate v. High Court Adit 15 hemes aes hse ao 


ALR. 1934 Alli. 8983; -A \Pleader v. Hi ; : rishna, (3901) \28 LA. 
Alchbed, At ig al oh = ioe as specced v Swaminatha, 1920) 48 IA. 

O22) Inve Rampal A:1.R. 1949 g (F.B.). (3) Moolji Jaitha'v. Khandk Se 
ade (a aA clghy eet ll i, 
nee » ALR. 1947 Lah. 307 (F.B.). (4) Shiva v. Rani Prayag, ATR. 1922 Cal..479. 
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Crause (2) 


_ Cl. (2): Constitutional ground.—Though the right to appeal. under Art. 111 
is not founded on the existence of any question of constitutional interpretation, 
nevertheless, once the appeal has been entertained by the Supreme Court, the 
appellant would be at liberty to attack the judgment also on the ground that 
any constitutional question has been wrongly decided. 


Cause (3) 


Cl. (3) : Single Fudge decisions —While under Art. 132, appeal lies to the Supreme 
Court in constitutional cases even from decisions of Single Judges, under the present 
Article no appeal will lie from the decision of a single Judge of the High Court 
to the Supreme Court, unless Parliament provides for such appeals, by legislation. § 


“Legislation by Parliament.’—Sec. 4 of the Judicial Commissioners’ Courts 
(Declaration as High Courts) Act (XV of 1950), has provided that— 


“* An appeal shall lie to the Supreme Court under the provisions of Art. 133 from any judgment, 
decree or final order of a Judicial Commissioner’s Court notwithstanding that such judgment, decree 
or final order is that of a single Judge.” 


PRINCIPLES ACCORDING TO WHICH SUPREME COURT WOULD EXERCISE ITs APPEL- 
LATE JURISDICTION 


Since the Supreme Court is going to be the direct successor of the Judicial 
Committee in the matter of the present jurisdiction, it is expected that it would follow 
the practice developed by the Judicial Committee during the course of a century.® 
It would therefore be useful to summarise the principles according to which the 
Judicial Committee used to exercise its civil appellate jurisdiction under Secs. 
109-110 of the Civil Procedure Code : 3 


(i) When the question is one of discretion of the High Court, the Judicial 
Committee would not interfere with the way in which the discretion was exercised, 
unless it appears that the High Court did not apply its mind at all to the question, 
or acted capriciously or in disregard of any legal principles or was influenced by 
some extraneous considerations wrong in law. If there be no legal objection to. the 
way in which the discretion has or has not been exercised, the Judical Committee 
or the Federal Court would not substitute its own discretion for that of the High 
Court 7-8, 

But if the trial Court has failed to give proper weight to the considerations which 
should be decisive in determining whether the discretionary relief should or should 
not be granted, it is competent to the final appellate Court to interfere specially 
when the judgment does not contain sufficient finding of fact to support the con- 
clusion ®. 

On the other hand, the Federal Court woul 
a discretion which the High Court could have been, 

(ii) The Court of final appeal, should be very chaty of 
argument which has not been sifted in the Courts below. 29-14; 
was not taken in the grounds of appeal before itt? 


er | te) Ad oni ae 


ivi inv, Hei 1948) 3'D.L.R. (P.C.) 14+ 
(5) . eat 111 (a) of the Civil Procedure (siuiny, Beers (a 8) OLR Pee 


ie, ~ : * 
J Ge Geacenas panas: (1949) FLT. or ee ee 4 Covindram, ALR. 1947 P.C- 
ni Rehamatunissa v. Price, A.ILR. 1917 P.C. ia) Fwaleshuwari''v: Parchand, A.LR. 1945 


(8) Jaigobind v. Lachmi, A.I.R. 1940 Fc. P.C. 13. 
+o (22). 


d not for the first time exercise 
but was not asked to exercise”, 


entertaining an 
ora point which 
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inst is wi jurisdiction, it is never too 
. But where the order appealed against is without jurisdiction, it is | 
late to give effect to the plea that it is a nullity'*. Again, a pure point oes 
even though abandoned in the High Court, may be raised before the Judicia 
Committee, if it is not unfair to raise it 1*. 


* (iii) Neither the Judiciat Committee!® nor the Federal Court?*, would 
entertain appeals which have no relation to existing rights created or purported to 
be created, or to express opinions on subjects which are no longer of any practical 
interest. 


But the Federal Court held that if the High Court grants a certificate of fitness 
on the question of validity of any statutory provision and thereafter the provision 
concerned is replaced by another statutory provision with retrospective effect, 
the appellant is entitled to impugn the new provisions, though the new provision 
was not referred to in the proceedings before the High Court?®. It should be noted, 
in this connection, that under Art. 132 (3) of the Constitution, once the appeal 
is before the Supreme Court, no further leave of the Supreme Court would be 
necessary to introduce ‘ any other ground ’ (as was required under the Government 
of India Act, 1935). ; 


(iv) Where the question depends not upon any question of law but upon 
the general conclusion that is to be drawn from many minute portions of the 
evidence, the Privy Council would not disturb the judgment of the Court below 
unless there were brought before them the fartcular instances where the Court 
below had gone wrong??, 


(v) In short, the Judicial Committee would not disturb findings of fact 
of the Court below, unless it is clearly satisfied that there has been a miscarriage 
of justice in the reception or in the appreciation of the evidence.!® ‘ 


(vi) The Judicial Committee would not, ordinarily, interfere with the 
concurrent findings of fact of the two Courts below!®: the reason being that when 
facts have deen fairly tried by two Courts and the same conclusion has been reached 


by both, it is not in the public interest that the fact should be again examined by 
the ultimate Court of Appeal.?° 


_ But the practice of non-interference in a case of concurrent findings of fact 
“is not a cast-iron rule and there may occur cases of such an unusual nature as will 
constrain the Board to depart from the practice ?21, 


Thus, if there has been a miscarriage of justice or the violation of some principles 
of law or procedure, the Board might interfere with concurrent findings of fact.22 
‘ Miscarriage of justice’ in this context. means— 


(a) Such a departure from the rules which permeate all judicial procedure 
as to make that which happened not in. the panes use of the sect § pt rberpaily 
cedure’ at all; or (6) That the fmding of one of the Courts is so based on, an 
€rroneous proposition of law, that if that proposition be corrected, the finding 
of fact disappears*’, In short, the rule would not apply if, underlying the findings 


of fact there are questions of law, on-which the findin ic 
Courts misdirected themselves, 24 iste % eo ae Se aeak 
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On the other hand, miscarriage of justice does not include— 


(2) Objections as to weight of evidence 25 3 or the appreciation of any 
piece of evidence 1—having no question as_ to admissibility of evidence *. (6) 
On the other hand, concurrent findings of fact would not be disturbed on the ground 
that inadmissible evidence was received, if the findings cannot on any reasonable 
view be based or dependent upon the inadmissible evidence 3. 


(vii) In case of divergent findings on a question of fact, on the other hand, 
the Court of second or final appeal would ordinarily attach great weight to the 
finding of the Judge of first instance who sees and hears the witnesses and is in a 
position to assess their credibility from his own observation.’ It is true that a Judge 
of first instance can never be treated as infallible in determining on which side 
the truth lies and like other tribunals he may go wrong on questions of fact, but on 
such matters if the evidence as a whole can reasonably be regarded as justifying 
the conclusion arrived at, the appeal Court should not lightly interfere with that 
judgment.® If, however, the finding of the Court of first instance is not based 
on the impression made by the witnesses in the witness-box, but on inferences and 
assumptions founded on a variety of facts and circumstances, the right of the Appel- 
late Court to review that inferential process cannot be denied.® 


(viii) A Court of final appeal would not readily unsettle a rule of law which 
has been established for a long time.? 


134. (1) An appeal shall lie to the 
Supreme Court from any judgment, final 
So epee ubutisdiction of order or sentence in a criminal proceeding 
cinmal matic Of a High Court in the territory of India if the 
High Court— 
(a) has on appeal reversed an order of acquittal of an accused 
person and sentenced him to death ; or 
(6) has withdrawn for trial before itself any case from. any 
Court subordinate to its authority and has in such trial convicted 
the accused person and sentenced him to death ; or 
(c) certifies that the case is a fit one for appeal to the Supreme 
Court : 
Provided that an appeal under sub-clause (c) shall i: a 
to such provisions as may be made in that behalf under c conten 
of article 145 and to such conditions as the High Court may esta 
or require. ia 
(2) Parliament may by law confer on the Supree an 
any further powers to entertain and hear appeals from areas i ae 
final order or sentence in a criminal proceeding of a High ¢ ee act 
territory of India subject to such conditions and limitatio 
be specified in such law. 


eet 


fe inoy, A.IL.R. 1950 P.C. 
(25) Thakur Harihur v. Thakur Uman, (1886) (4) Bank of India v. Chingy, 


90 (94). lal Assignee, A.I.R. 1950 
a ‘Rubins v. National Trust Co., (1927) A.C. — (5) Madholal v. Official Assigne 
15. E F.C, 21 (30). India v. Chingy, A.IL.R. 1950 P.C. 
: (2) Bibhabatt v. Ramendra, (1946) 51 C.W.N. (6) Bank of . 
98 (P.C.). sa awit 90 (4) our v. Coats, (1949) 1 All. E.R. 848 
ee oe v. Amarkrishna, (1939) 44 C.W.N. (864) (HL). 
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.__Art. 134: Criminal Appeals.—Prior to the Constitution, there was no Court 
of Grating appeal over ihe High Courts. No doubt, the Privy Council would 
entertain appeals in criminal cases, within a very limited range, but in the exercise 
of this jurisdiction, the Judicial Committee would not sit as a Court of appeal, 
as it would (to hear appeals in civil cases) under Secs. 109-110 of the Civil Procedure 
Code, just discussed. It is by special leave of the Judicial Committee that such 
appeals in criminal cases lay (as will be shown under Art. 136, post), and it is only 
in exceptional cases that the Judicial Committee interfered, in the exercise of the 
prerogative of the Sovereign to review the course of criminal justice. Secondly, 
there was no provision for a second appeal in criminal proceedings, in any case 
(Secs. 404, 430 of the Criminal Procedure). 


Though with a limited jurisdiction at the outset, the Constitution for the first 
time sets up a Court of Criminal appeal over the High Court, and also creates a 
right of second appeal, at least in one case. I say, ‘at the outset’, because the 
provisions of Art. 134 (1), by which this jurisdiction is created, are left to be supple- 
mented or extended by Parliamentary legislation [Cl. (2)]. 


The Constitution itself empowers the Supreme Court to hear appeals from any 


judgment, final order or sentence in criminal proceedings of a High Court, in three 
cases : 


(i) If the High Court, on appeal, reverses the decision of acquittal of the 
accused person and sentences him to death. This will be the case of second appeal 
in a criminal case,—referred to above. [Under the existing law, there was no 
right of appeal when the High Court reversed the order of acquittal made by the 
Sessions Judge and itself sentenced the accused to death. In such case, the accused 
had in fact, no right of appeal at all, though the sentence is a capital one. Similar 
is the case where there was a sentence of death by the Appellate Side of the High - 
Court, reversing the order of acquittal by the High Court Sessions.] 

‘ 


(ii) If the High Court has withdrawn for trial (Sec. 526 of the Criminal 
Procedure Code) to itself any case from a Subordinate Court and, after trial, sen- 


tences him to death. [In this case, too, there was no appeal to the accused at all, 
under the existing law]. 


_, (ili) Besides the above cases of sentence of death by the High Court, the 
High Court shall have the power, subject to rules to be framed by the Supreme 


Court, to certify any criminal case as fit for appeal to the Supreme Court, and appeal 
shall lie under such certificate. 


Legislative power.—See Entry 77, List I, in conection with Cl. (2) of this Article, 


135. Until Parliament by law otherwise provides, the 
Supreme Court shall also have jurisdiction and 


powers with respect to any matter to which 
urisdiction and isi i i 
an Federal Court owes the provisions of article 1 33 or article 134 do 


existing law to be exer- NOt appl if jurisdiction an i i 
cisable by the Supreme PPy J d powers ne relation 


cisable to that matter were exercisable by the Federal 


Court immediatel before th 
; oe e€ com: 
of this Constitution under any existing aw. spe 


136. (1) Notwithstanding anything in this Chapter, the Sup- 
reme Court may, in its discretion, grant specia, 


- leave’ to appeal from any judgment, decreel 


etermination, sentence or order i 
or matter passed or made ( i see co 
tory of India. = oy ie out, or tribunal. in the terri- 


Special leave to appeal 
by the Supreme Court. — 
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_ __ (2) Nothing in clause (1) shall apply to any judgment, deter- 
mination, sentence or order passed or made by any Court or tribunal 
constituted by or under any law relating to the Armed Forces. 


OrHER ConsTITUTIONS 


England.—The Judicial Committee of the Privy Council possesses the power 
to exercise the Crown’s prerogative to grant special leave to appeal. The power 
is now founded on statute viz. the Judicial Committee Act, 1844. This power 
extends over all British territories, colonies, Dominions, etc.,® outside the United 
Kingdom, unless excluded by valid legislation. A petition for special leave lies 
where the Court below lacks the power to grant leave to appeal, or, possessing 
that power, has declined to exercise that power®. ‘ 

(a) In Criminal cases, the leave is granted only sparingly ‘ unless some 
substantial or gross injustice has been done’ *%. (6) In Civil cases, the leave is 
usually granted on question of general interest or public importance, unless the 
questions are of fact only’*. [see pp. 415—7, post]. 

But the Judicial Committee does not grant special leave—(i) in the matter 
of election petitions’? ; (ii) from special tribunals exercising discretionary autho- 
rity!® ; (i) from ‘courts-martial**. 


INDIA 


Art. 136: Appeal by special leave—Notwithstanding provision for regular 
appeals from proceedings before the High Courts, in arts. 132-4, there may still 
remain some cases, where justice might require the interference of the Supreme 
Court, with decisions not only of the High Courts outside the purview of the fore- 
going articles, but also of any other Court or tribunal of the land. The power of the 
Supreme Court to grant special leave to appeal from the decision of any Court or 
tribunal, save military tribunals, is not subject to any constitutional limitation, 
and is left entirely to the discretion of the Supreme Court. Broadly speaking, 
the Supreme Court would exercise this power to give relief to the aggrieved party 
in cases where the principles of natural justice have been violated, even though the 
party may have no footing to appeal as of right. 

Under this Article the Supreme Court shall have the power to grant special 


leave to appeal— 
(a) from any judgment, decree or final order,— 


(b) in any cause or matter,— 
(c) passed or made by any Court or tri 


Cu. 1 
© Cause or matter’ —It is to be noted that while a word s proceeding ” is aye ie 
i 1. 
the preceding Arts. 132-4, Art. 136 uses _the words ‘cause or matte 
difference of words is not without meaning. There is no fen of ie 
words in the Constitution itself. As to ‘ cause > it was observed in Green Vv» 


Penzance*4-a— 
“© Cause’ is not a technical word signifying on 


bunal, within the territory of India. 


causa jurisdictions, anY 


ii another ; it is ¢ s 
cans oF igatedina particular 


tly brought before and liti 


suit, action, matter, or other similar proceeding competen 
Court.” 
———— 
i 6) 

(8) Also India—until the passing of the 61 I.A. 398 ; Renouf v- A. G. for Jersey, (1936) 
Abolition of Privy Council Jurisdiction Act Aicans Bibi 5 A enantt (1882) SAG. 1083 
vy Dee «oa enay, (1883) 8 A.C. 574- 
‘ (9) Davis v. Shaughnessy, (1932) A.C. 106. Canada Central Ry. v. Murray, (1878) WADE Cae 


, Landry, 
Falkland Islands v. R., (1892) 1 Moo. (12) Theberge v. & °C. 285. 
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et some light from section 2 of Australian Judiciary Act, 1903, 
ee : may ae defined as Golding ‘any action or original proceeding’, while 
a ‘matter’ is defined as including ‘ any proceeding'® in a court whether between 
parties or not, and also any incidental proceeding in a cause or matter and ‘ cause 
is defined as including ‘ any suit as well as criminal proceedings ’. ; 

So, the words ‘ cause or matter’ in Art. 136 (1) of our Constitution are very 
comprehensive, and would include any proceeding taking place, before any Court or 
tribunal. 

‘Court’ or ‘ tribunal’.—As to the meaning of these words see pp. 181-2, ante- 
Any authority exercising judicial or quasi-judicial power would be a tribunal with- 
in the meaning of Art. 136. Hence, an appeal would lie to the Supreme Court 
under the present Article, from the decision or award of the Industrial Tribunal 
administering the Industrial Disputes Act?® 

Cases where special leave might be granted—Though the power of the Supreme Court 
in the matter of granting special leave may in fact be wider than those of the Privy 
Council in view of the difference in the composition and status of the two bodies ( e.g. 
the personnel of the Supreme Court will be purely Indian and it will not have, 
like the Privy Council, to deal with other than cases arising out of India), 
generally, the Supreme Court, in granting special leave, would follow the 
principles which were followed by the Judicial Committee in this matter.}%a 
These may be discussed under different heads : 

I. In Civ Cases 


In civil cases, where the High Court refuses the certificate required by Art. 133 
(1) (c), or it is found that the High Court has wrongly granted a certificate!” so 
that the appeal is otherwise liable to be dismissed!® the Supreme Court would 
still be entitled to grant a special leave, provided, of course, there is some sub- 
stantial question of law or general interest involved in the case}®-a. 


But special leave is not available unless the case is of some gravity involving 
public interest, or some important question of law affecting property of considerable 
amount 7°-?° Nor would such leave be granted where the judgment appealed 
against is plain right or is unattended with sufficient doubt, even though the case is 
of substantial importance?!. On the other hand, conflict of opinion amongst the 
High Courts on a point of law, may be a ground for special leave, for it is one of the 
functions of the Supreme Court to settle conflict of judicial opinion, if suitable 
opportunity arises?* 

The Judicial Committee has, thus, refused special leave in the following 
cases— 


(i): Where the question of law is purely academic?$, or where the question 
is merely speculative?4, (ii) Where the question is a pure question of fact not 
raising any substantial question of law, or any question, of public importance, e.g., 
questions of measurement, payment of revenue?®, the construction of a private 
agreement’, (iii) Points not properly raised at the trial are not points which, would 
in or dinary circumstances deserve much consideration as grounds for special leave?. 


. (15) Thus, a ‘ civil matter’ would comprise 776. 
civil actions, suits, or proceedings, while a (20) Prince v. Gaguon, 8 A.C. 103. 
criminal matter would mean criminal (21) La Cite De Montreal v. Montreal, (1889) 
Prosecution and proceedings [cf. Sec. 91 (27) 14 A.C. 660. 
ane Sec. 92 (14) of the British North America (22) Moolji Jaitha v. Khandesh Spi 
ct, 2867). (1950) S.C.J. 51 (95). 
ian oe Bank Case, Statesman, 28th May, i‘ (23) Rajendra_v. Commissioner of Income tax, 
» P. 7. . LR. 1940 P.C. 158. : 

F oe Cf. Kapildeov, The King, A.I.R, 1950 (24) A.G, for Ontario v. Hamilton St. Ry. 

“GC. 80, -C, 520. 

(8) Sorabjee vy, Dwarkadas, (1932) 59 I.A. 366, we Shankar v. Balwant, 
.C.). 
3 


inning Mills, 


+» (1903) 
27 Cal. 333 (395 


. . 1) Albright v. Hyd i isi 
(8-2) oMatichand v. Gangaprasad, (1902) (as) A.C. oe "0 Blectrié Power Commisioner, 


29 LA. 40. 
(19) Daily Telegraph v. Lairghin, (1904) A.C. (2) Barendra v, Emperor ALR. 1925 P.C. 1 (4). 


18) Feroz v, Hira Singh, ALR. 1935 P.C. 
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II. In Crimmnar Cases 


The Judicial Committee would grant special leave to apeal in cases involving 
the sentence of death,—but only in cases of grave miscarriage of justice’. : 


_ _ Thus, it would not act as a fully fashioned Court of Criminal appeal, to interfere 
in cases like the following : 

(a), Admission of improper evidence, not leading to injustice of a grave 
character’ ; or on the ground that a wrong view has been taken of the evidence 
admitted‘ ; or because a section of the Evidence Act has been wrongly interpreted ®, 

(6) On the ground of error or irregularity in the matter of procedure where 
there has been in all substance a fair trial and the prisoner has got every opportu- 
tunity of understanding the charge and making his defence®. 

(c) On the ground of a wrong construction of some provision of the Indian 
Penal Code, not resulting in a miscarriage of justice’ ;_but it granted leave where 
there was a pronounced difference of opinion of the High Courts with reference 
to a section of the Code of Criminal Procedure which is of vital importance to the 
accused 8, 

_ (@ On the ground of a misdirection by the Judge to the jury, where no 
miscarriage of justice has resulted’. 

But the Judicial Committee would interfere where the conviction of the appel- 
lant has been in violation of the principles of natural justice, or, otherwise, 
“substantial and grave injustice has been done ’® e.g.,— 

(a) Where the appellant has been convicted for an act which is authorised 
by law and is therefore no offence*®. 

(6) Where evidence as to prior offence by, or the criminal character of 
the accused has been admitted, in the absence of a substantial issue to which such 
evidence might be relevant at law‘’. 

(c) Where there is something in the case which has deprived the accused 
the substance of a fair trial*®. 

(d) Where there are no grounds on the evidence taken as a whole, upon 
which any tribunal could properly, as a matter of legitimate inference, arrive at 
a conclusion that the appellant was guilty, and any conclusion on the available 
materials would be, and is, a mere conjecture or guess, which are not, in law or 
justice, permissible grounds on which to base a verdict*’, 

(c) Where evidence given in one trial has been improperly imported into 
a quite separate trial*’. 

(f) Where a person has been convicted on ‘si ) 
or where the evidence is not such that the only legitimate 1 
drawn from it is the guilt of the accused?®. 

(g) Where the Court had no jurisdiction to try 
sanction to prosecute?®. ‘ 

al leave, though the Privy 


In short, in a criminal appeal brought on speci ne 
Council would not interefere on grounds of mere formal defect’, it woul 


“suspicion” rather than proof, 
nference that can be 


the case for want of proper 





Bi __K. Emperor, A.I.R. 1920 P.C. 23. 46. LER. 
{3} Dal Singh v. Eatoor AIR, 1917 P.C. 253 au » sg Mohammad v. R., (1949) 1 ALLE: 
. The King, A.I.R. 1950 P.C. 72. 365 (P.C.). , 2G, dag, 
a “Mohindar ¥ Fnnperor, ALR. 1932 P.C. 234. (12) Ibrahim v. The a On (ab eb 
(6) Atta Mohammad v. Emperor, A.LR. 1930 (13) Seneviratne v. Ag 9 
P.C. 57. Bom.L.R. 1 Oe K. Emperor, (1926) 45 
(7) Macrea v. Emperor, (1893) 20 I.A. 90; (14) Medel Ey 7 Be 
George v. The King, A.I.R. 1943 P.C, 211. C.L.J. 418 (P.C.). Bape ALR. 1946 P.C. 38. 
(8) Nazir Ahmad v. Emperor, (1936) 17 Lah. fr} oes Kee KTR. 1g PC, Ba 
629 (P.C.). + ALR C. 
oe} In a Dillet, (1887) 12 A.C. 459- iy) Easwarmurthi v. Emperor, 944 
(10) Alexander v. The King, A.I.R. 1945 PC 54 
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interefere where justice had gravely and injuriously miscarried causing an unjust 
invasion of liberty of the citizen, though the proceedings were unobjectionable in 
form?*, Though the Supreme Court is not bound by the Privy Council practice 
-and precedents, the Supreme Court is likely to follow the same principles in inter 
fering with the course of criminal justice dispensed in the subordinate Courts}*, 


Scope of appeal on special leave—In granting special leave to appeal, the Court 
‘may impose special limitation upon the subject-matter of appeal?°; or the 
materials to be used at the hearing 2*. But in the absence of any such limita- 
ton, it is open to the appellant to rely on any ground which would have been open 
to him in a case of regular appeal?*. But at the final hearing of the appeal, 
‘only those points can be urged which are fit to be urged at the preliminary stage 
when special leave is asked for.!® In granting the special leave, the Court may, 
in proper cases, order the appellant to give an undertaking to pay all costs and 
‘charges, etc., which might be incurred on behalf of both parties, appellant and 
respondent 22, : 


CL. 2. 


Cl. (2): Courts-martial excepted——The words ‘ any tribunal’ in Cl. (1) are 
wide enough to suggest inclusion even of Courts-martial. But they are excepted 
by the present clause, so that there will be no appeat to the Supreme Court from 
decisions of Courts-martial constituted under the Army, Navy and Air Force 
Acts. This maintains the pre-existing position?’.. The Privy Council also refused 
to grant special leave to appeal against sentences of a Court-martial?$, So, 


Analogous Provision.—There is similar provision in Art: 227 (4), excepting: 
‘Courts-martial from the superintendence of High Courts. The present clause, 
however, does not affect the power to issue the judicial writs [see pp. 184-5, ante]. 

137. Subject to the provisions of any 

Review of judgments or !aw made by Parliament or any rules made 

erders by the Supreme under article 145, the Supreme Court shall 

oe have power to review any judgment pro- 
nounced or order made by it. 


Orser ConstiTuTIONs ‘ 
Burma.—Sec. 138 of the Burmese Constitution says— 
“The decisions of the Supreme Court shall in all cases be final.” 


INDIA 


., Art. 137: Review by Supreme Court-—The Federal Court made no rules for 
Yeview of its own judgments. Hence the practice of the House of Lords and the. 
Judicial Committee was taken as a guide®>, 


O, XXXVIII of the Supreme Court Rules, 1956} reproduced helow, express! 
provides that the Supreme Court would be gover by the provisions of One. 
r. 1 of the Code of Civil Procédure, in this matter}. Hence, an application for 
review ofa Supreme Court judgment or order will lie on any of the following grounds 
but not on any other— . 


fe Lanier v. The King, 18 C.W.N. 98 (P.C.). (23) Yakub v. Emperor, A.I.R. 

19) Gf. Kapildeo v. The King, ALR. 1 lonko V. AG. for Canada tne seg 8: 

ore u Pritam ‘. The State (950) pik a, aac ee ae ee (1907) A.C. 
20) Annapurnabai v. Ruprao, (1924) 51 1.A. 319. 25) Prithwichand v. Sukraj, (1940) F.C.R 

me Soniram v. Tata Co., (1927) 45 C.L.J. 633 fs The Supreme Court will tees 2 in eae 


.C.). . : Position than the F . 
(eG), SH % The King, (1998) 2 DLR. age Gounel, in this matter, COUT OF the Privy 


C—s53 
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. _ (a) Discovery of new and important matter or evidence which, after the 
exercise of due diligence, was not within the applicant’s knowledge or could not 
be produced by him at the time when the decree was passed or order made. Such 
new evidence must, however, be of such a character that if it had been given at the 
hearing it might possibly have altered the judgment.? ‘New matter’ does not 
include sabsequent legislation’, 


(6) Mistake or error apparent on the face of the record. This may be an 
error of law, e.g., a failure to apply the law of limitation which is applicable to the 
facts found by the Court ; or an error of fact, ¢.g., dismissal of a suit where a part. 
of the claim had been admitted by the defendant’. 


(c) Any other sufficient reason.—This expression means a ground which 
is analogous to the two preceding grounds®. Hence, the following are not sufficient 
grounds for review— 


(i) Absence of the Counsel or his refusal to take part in the argument? 
or omission to raise a point, or inability to engage counsel ®. 


(ii) Incorrect exposition of law in the judgment®, 


On the other hand, the following are instances of sufficient reason— 


(a) Though error of law is no ground for review, when a Court disposes 
of a case without adverting to a provision of law which gives it jurisdiction to act 
in a particular way, that may amount to an error analogous to one apparent on 
the face of the record?°, 


() A hearing without notice to the party aggrieved?}, 


Rules made by the Supreme Court—O, XXXVIII of the Supreme Court Rules, 
1950, provides— 

“4, The Court may review iis judgment or order, but no application for review will be 
entertained except on the grounds mentioned in Order XLVII, rule 1, of the Code. 


2. An application for review shall be filed with the Registrar, within thirty days after judg 
ment is delivered in the appeal, cause or matter. It must briefly and distinctly state the grounds. 
for review, and be accompanied by a certificate of counsel that it is supported by proper grounds. 

The above rules shall not, however, preclude the Court from exercising its. 
inherent powers to make such orders as may be necessary in the ends of justice 
[O. XLV, r. 5 of the Supreme Court Rules, 1950]!%, or to rectify mistakes. 
introduced into its judgments through inadvertence}. 


138. (1) The Supreme Court shall 
Enlargement of the juris aye such further jurisdiction and powers wi 
diction of the Supreme respect to any of the matters in the Union 


ne List as Parliament may by law confer. 


2) The Supreme Court shall have such further jurisdiction 
and sete with jeanect to any matter as the Government of India 


je 1.¢ 
{2) In re Appa Rao, ore. 3 eee mo asad v. Kunja, (1920) 57 
(3) Gyanaji v. Ningappa, (192 52 Bom. : tee Punches, era Ek 664. 
(4) Debi Sahai v. Basheshar, A.I.R. 1928 Lah. {9), rast v. 7 ass (8 Le 4 PEAS 0s 


a i F.C). 
, A.LR. 1924 Cal. 1054. ( ‘ bs 
8 Chiaiie oo ST Nes, ALRO 1922 P.C. (11) Ghansham v. Lal Singh, (1887) 9 All 
1123 Harishankar v. Anath, (1949) 4 DLR. eB. Ee SES ES a 

70 abil Wajid v. Viswanathan, (195°) 5 (13) Rajunder v. Bijai, 1836) 1 Moo. P.C, 117 


D.L.R. 1 (Mysore) F.B. 
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and the Government of any State may by special agreement confer, 
if Parliament by law provides for the exercise of such jurisdiction 
and powers by the Supreme Court. 


INDIA 


Cl, (1): Enlargement of jurisdiction by Parliament as regards matters in the Union 
List.—Besides the jurisdiction conferred by Arts. 1 32-6 of the Constitution itself, 
the Supreme Court may have additional jurisdiction as Parliament may confer 
while legislating in respect of any of the matters included in the Union List (i.e, 
List I, 7th Sch.). This power follows from the power of Parliament to legislate 
with respect to such matters, 


“Tf the Union Legislature is competent to legislate on a certain matter, it is obviously compe- 
tent to confer judicial power in respect of that matter on a tribunal of its own choice ; and if it chooses 
the Supreme Court for the purpose, the Court will have the jurisdiction conferred,’’14 


Cl. (2): Enlargement of jurisdiction by agreement and Parliamentary legislation. — 
This is also another mode of enlargement of jurisdiction of the Supreme Court 
by legislation by Parliament. Such legislation under the present clause must be 
with respect of any matter regarding which the Governments of India and of a 


State have made a special agreement that the matter should be decided by the 
Supreme Court. 


Analogous Provisions.—This article should be read with Arts, 139 and 140. 


139. Parliament may by law confer on the Supreme Court 
power to issue directions, orders or writs, 


Conferment on the Sup- jncludin sia-'s 
reme Court of powers to neludi § writs in the nature of habeas corpus, 


issue certain writs. mandamus, prohibition, quo warranto and certio- 


; vari, or any of them, for any purposes other 
than those mentioned in clause (2) of article 32. 


InpDra 


Art. 139 : Power of Supreme Court to issue writs Sor purposes other than enforcement: 
of fundamental rights——While the power of the Supreme Court to issue the writs of 
habeas corpus, etc., for the enforcement of fundamental: Tights is conferred by the 
Constitution itself and is guaranteed by it as against legislative interference [Art. 
32 (1), ante],—the power of the Supreme Court to issue these writs for other purposes: 
will depend on legislation by Parliament and will, consequently, be subject to 
regulation by Parliament [see p. 158, ante]. As to ‘other Purpose’, see under 
Art. 226, post. , 


Analogous Provisions—The powers of the Hi 
the purpose of enforcement of fundamental 
are both given by the Constitution iteself [Art. 


High Courts to issue these writs for 
rights as well as for other purposes, 
226 (1), post]. 


140. Parliament may by law make provision for conferring 


Bas a upon the Supreme Court such su lemen: 
Se een ae powers not inconsistent with any of the cae 
: visions of this Constitution as may appear to be 
necessary or desirable for the purpose of enabling the Court more effec- 
tively to exercise the jurisdiction conferred upon it by or under this 


(14) Report of the ad hoc Committee m Vol. IV, : 
Supreme Court (Constituent Assembly Debates, sf ae GEDA.) 
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OrHeER ConsTITUTIONS 


Burma.—Sec. 153 of the Constitution of Bi i imi 
Art. 140 of our Constitution. mF Burmits 3040. 1 exactly stale 
INDIA 


Art. 140: Supplemental and Ancillary powers—Though the Pca Os 3 
lays down the original and appellate powers of the Sipeesic ee ee Seced 
elasticity to those provisions by permitting legislation to supplement thee r a 
sions with the only limit that such legislation must not be inconsistent wi p ‘ovi- 
of the provisions of the Constitution. with any 


Peace atak ae aie 141. The law declared by the Supreme 
reme Court to be binding Court shall be binding on all courts withi 
| ts withi 

on all courts. the territory of India. 


OTHER ConsTiTUTIONS 
Burma.—Sec. 152 of the Burmese Constitution says— 


“ The law declared by the Supreme Court shall, so far as applicable, b i indi 
‘on, and shall be followed by, all Courts within the territories eaplectse daiatedcnen or the Dao’ 
Government of India Act, 1935.—Art. 141 of our Constitution corresponds to 
Sec. 212 of the Government of India Act, 1935, with the omission of the words 


“so far as applicable ”. 
INDIA 


Art. 141: Binding force of Supreme Court decisions—This article, read with 
Art. 144, secures the supreme position of the Supreme Court in the territory of 
India. A question would necessarily arise as to the weight of old Privy Council 
decisions. There is no doubt that such decisions shall have a ‘ persuasive’ 
authority!5 of great weight, having regard to the eminence of that judicial body, 
which has been acknowledged in many Indian decisions. So, in so far as there 
jis no conflict with any Indian decision, the Privy Council judgments will prevail. 
In case there is a Supreme Court decision contrary to that of the Privy Council, 
that of the Supreme Court will prevail, under the present article. Privy Council 
decisions will also prevail against the High Court decisions made prior to the com- 
mencement of the Constitution, because, the Privy Council was then the final 
appellate Court from India. The question would be different where a High Court 
decision made after the commencement of the Constitution is contrary to a Privy 
Council decision. In that case, it is submitted, a Court subordinate to that High 
Court would be bound to follow that High Court decision simply because, the 
Privy Council is no longer a tribunal superior to that High Court. 


«Law declared’.—What is given binding force by the present article is not 
‘ decision ’ of the Supreme Court, but ‘ the law declared ’ by it. Hence, 


merely the f the C i r 
it would cover ‘ the principles enunciated’ by the Supreme Court!® including 
s}7, 


even obiter dicta, when they are stated in clear term 

On the other hand, the arrangement of the articles as well as the use of, the 
words ‘ opinion’ and ‘report’ in Art. 143, make it clear that the opinion given 
under Art. 143 is not binding upon any Court in India.?® 

Whether the Supreme Court would be bound by its own decisions. —In England, the 
decisions of the House of Lords are pronounced in the form of judgments and are 
binding on the House as precedents'®. The Judicial Committee of the Privy 
Council, however, deliver its decisions as ‘ advice’ to the Crown, and it is free to 


(15) Cf. Brown v. Holloway, 10 CLR, 89: Cay Umayal v. Lakshmi, A.LR. 1945 F.C. 
(16 ad v. Ne yar, A.L.R. 192 25 (36). 
(i) Ae ee a (19) Street Tramways Vv. London County Council, 


(1898) A.C. 375 (378) 5 Radcliffe v. Ribble Motor 
Services, (1939) A.C. 215+ 


P.C. 272. . 
(17) Kishoi Lal v. Debiprasad, A.1.R. 195° 


Pat. 50 (61) F.B. 
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differ from its own decisions or from those of the House of Lords?°, oe ee 
the Judicial Committee would hesitate long before disturbing a oie eign 
by a previous Board, though it _Possesses the legal competence to do so*°, 
particularly on constitutional questions??. 

The expression ‘all courts’ in Art. 141 obviously refers to Courts other an 
the Supreme Court?1-a, Hence, it follows that our Supreme Court woul spe 
free to overrule?? its previous decisions ; but then it would be slow to take that 


step. 


142. (1) The Supreme Court in the exercise of its jurisdiction 
may pass such decree or make such order as 
is necessary for doing complete justice in any 
cause or matter pending before it, and any 
decree so passed or order so made shall be 
enforceable throughout the territory of India 
in such manner as may be prescribed by or under any law made by 
Parliament and, until provision in that behalf is so made, in such 
manner as the President may by order prescribe. 

(2) Subject to the provisions of any law made in this behalf 
by Parliament, the Supreme Court shall, as respects the whole of the 
territory of India, have all and every power to make any order for 
the purpose of securing the attendance of any person, the discovery 
or production of any documents, or the investigation or punishment 
of any contempt of itself. 

OTHER CONSTITUTIONS 

Government of India Act. 1935.—The Federal Court established under Govern- 
ment of India Act, 1935, could not pronounce any judgment other than in a declara- 
tory form. Sec. 204 (2) of the Act contained this provision as regards the original 
jurisidction of the Federal Court. Sec. 209 (1) of the Act, on the other hand, 
provided— ‘ 

“The Federal Court shall, where it allows an appeal, remit the case to the court from which 
the appeal was brought with a declaration as to the judgment, decree or order which is to be substi- 


tuted for the judgment, decree or order appealed against and the Court from which the appeal was 
brought shall give effect to the decision of the Federal Court.” 


One of the reasons for this was that Federal Court had no machinery for enfor- 
cing its judgments. 


Enforcement of de- 
crees and orders of Supreme 
Court and orders as to dis- 
covery, etc. 





(20) In re Compensation to Civil Servants, 
A.LR. 1929 P.C. 84 (87) ; Phanindra v. The King, 
(1949) 4 D.L.R. (P.C.) 87. 

(21) A. G. for Ontario v. C. T. Federation, 
A.LR. 1946 P.C. 88 (91). 

(21-a) Const. Assembly Debates, Vol. VIII, 
p. 386. 

(22) In the United States, the Supreme Court 
usually follows the rule of stare decisis, but in 
constitutional matters it has refused to be bound 
by its previous judgments as an inflexible rule 
(Willoughby, Constitutional Law, Vol. I, p. 75 
and the cases cited therein). Particularly, 
when the decisions supposed to be erroneous 
are recent decisions and ‘ have net created a rule 
of property around which vested interests have 
clustered, * the Court will not hesitate to correct 
its error (State of Washington v. Dawson, 264 

S. 219), on the ground that while error in 
the construction of an ordinary statute may be 
corrected by an Act of the Legislature, the 
Constitution cannot be Cre a so easily (Smith 
v. Allright, (1944) 321 U.S. 649 (665). So, the 





Supreme Court has declared— the ultimate 
touchstone of constitutionality is the Constitution 
itself and not what we have said about it.” 
(Graves v. N. Y., 306 U.S. 466). Of course, 
before overruling a precedent, the Court would 
make it certain that more harm will not be done 
in rejecting rather than in retaining a rule of 
dubious validity (Helvering vy. Griffiths, 318 
U.S. 371). In the recent Insurance case 
(U.S. v. S, E. Underwriters Association, (1944) 322 
U.S. 533), however, the court had no hesitation. 
in overruling its 75 year old dogma that insurance 
is not ‘commerce’, (Paul v. Virginia, (186 ) 
8 Wall. 168 ; Hooper v. California, (1894) 155 US. 
648; WN. Y. Life Insurance Co., v. Deer Lodge, 
(1913) 231 a 495.) ; ie 

n Australia, similarly, though the High 
Court usually follows the’ rule of stare decisis, 
(James v. Commonwealth, (1914) 18 C.L.R. 54), 
it is not bound by its previous decisions and has 
in fact departed from in important matters 
cee Soc. of Engineers v. Adelaide Steam« 
ship, Co., (1920) 28 C.L.R. 129.) 
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InDIA 


Cl. (1): Form of decree of Supreme Court—Neither of the above provisions of 
the Act of 1935 has been adopted in the Constitution. Under the Constitution, 
the Supreme Court is free to pass executable decrees, or te pass any order as may be 
necessary for “‘ doing complete justice in the cause”. ‘The mode of execution of 
such decrees, has been left to the Union Parliament to make provisions for the 
direct enforcement of the decrees and orders of the Supreme Court, by law. Until 
such law is passed, rules will be provided by order of the President. 


Under the present Cl., the President has made the Supreme Court (Decrees 
and Orders) Enforcement Order, 195022-a which provides as follows : 

“ Notwithstanding anything contained in any other law in force at the commencement of this 
Order, any decree passed or order made by the Supreme Court in the exercise of its appellate juris- 
diction, including any order as to the costs of, and incidental to, any proceedings in the exercise of 
such jurisdiction. whether such decree was passed or made before or after the commencement of this 
Order, shall be enforceable in accordance with the provisions of law for the time being in force 
relating to the enforcement of decrees or orders of the Court or Tribunal from which the appeal 
to the Supreme Conrt was preferred or sought to be preferred ” 

Cl. (2): Powers of Supreme Court for discovery, etc—This clause corresponds 
to Sec. 210 (2) of the Government of India Act, 1935. This clause has nothing 
to do with causes of action. It gives plenary powers to the Supreme Court, subject 
to legislation by Parliament, with regard to certain procedural matters, viz..— 

(a) Securing the attendance of any person before it ; (b) discovery or produc- 
tion of any documents?*-6 ; (¢) investigation or punishment of contempt of the 


Supreme Court itself. 


143. (1) Ifat any time it appears to the President that a ques- 

; tion of law or fact has arisen, or is likely to arise, 

conal Supe Coun. ‘° Which is of such a nature and of such public 
importance that it is expedient to obtain the 


opinion of the Supreme Court upon it, he may refer the question 
to that Court for consideration and the Court may, after such hearing 
as it thinks fit, report to the President its opinion thereon. : 

(2) The President may, notwithstanding anything in clause (i) 
of the proviso to article 131, refer a dispute of the kind mentioned 
in the said clause to the Supreme Court for opinion and the Supreme 
Court shall, after such hearing as it thinks fit, report to the President 


its opinion thereon. 
Ci. (1). 
OTHER CONSTITUTIONS . 
U. S. A-—There is no provision in the American Constitution for ee 
advisory opinion from the Supreme Court and the Supreme Court = . pee 
refused to pronounce any opinion save as to the legal rights of tee. fected 
controversies?%. All judicial interpretation of the Constitution or oe tess 
of constitutional problems has therefore to be made in the ordinary oe ae eabity 
tion between the parties. The Court will not express any opinion a s eininistine 
or wisdom of any proposed legislation or of any proposed executiv! 


tive action’, ; Bi cere 
Australia-—The Australian High Court has ied at Tats 

i i is v 
on the ground that the essential function of the judiciary Pek tis Lelie 


inter partes and not the consideration of abstract legal questions. 


fs aay 
ture cannot require the Court to exercise any such function Myi)i 
ee 

i s (162). J 

= , =SR.O. =Gaz. of India, Canada, (1914) A.C. 153 | et 
ae ads fed eee " : (24) Busses v. United States, (1911) 9 
(22-h) As to discovery and anspeclion, see ae 34 re judiciary and Navigation, Acts, 
ei rs, 1950 

O. XXVII of the Supreme Court Rules, 195) (0623) 29 Cle. 257- 


{(1950) S.C.J. Supp. 19]. 
(23) Cf. A.-G. for British Columbia v. A.-G. for 
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Canada—Sec. 60 of the Canadian Supreme Court Act, 1906, empowers 
the Governor-General in Council to refer important questions of law touching 
certain matters to the Supreme Court for hearing and consideration. The Supreme 


Court is bound to entertain and answer the reference. 


But though it is obligatory on the part of the Canadian Supreme Court to 
pronounce advisory opinion, the dangers of such advisory opinion expressed by 
the Court, has been the subject of vehement criticism, on general principle, by 
the Judicial Committee, on appeal from such opinions from Canada, in cases more 
than one : 





“ They would be worthless as being speculative opinions on hypothetical questions. It would 
be contrary to principle, inconvenient, and incxpedient that opinions should be given on such ques- 
tions at all. When they arise, they must arise in concrete cases, involving private rights ; and it 
would be extremely unwise for any judicial tribunal to attempt beforehand to exhaust all possible 
cases and facts which might occur to qualify, cut down, and override the operation of the particular 
words when the concrete case is not before it?.” 

‘Under this procedure questions may be put which it is impossible to answer satisfactorily. 
Not only may the question of future litigants be prejudiced by the Court laying down principles 
in an abstract form without reference or relation to actual facts but it may turn out to be practically 


impossible to define a principle adequately and safely without previous ascertainment of the exact 
facts to which it is to be applicd.*” 


“Tt is undesirable that the Court should be called upon to express opinions which may affect 
the rights of persons not represented before it or touching matters of such a nature that its answers 
must be wholly ineffectual, with regard to parties who are not and who cannot be brought before 
it, e.g, foreign Government*, 

Nevertheless, since its establishment in 1875, the Canadian Supreme Court 
has so far pronounced advisory opinions in some thirty-five cases. In most of these 
cases, the Government, seeking to introduce a Bill has sought judicial opinion, 
being doubtful of its constitutional powers, e.g., as to marriage, liquor, fisheries®. 
These references have saved much litigation at the instances of private parties. 
The latest reference has been upon the very competence of the Canadian Parlia- 
ment to abolish appeals to the Privy Council altogether.! 


The opinion of the Supreme Court upon such reference is not a “ judgment ” 
and has no binding effect than the opinion of the law officers of the Crown ®, 


England.—Scc. 4 of the Judicial Committee Act, 1833, provides that His Majesty 
may refer to the Privy Council— 


“any such other matter whatsoever as His Majesty shall think fit”. 


Under this provision, the Crown has power to refer to the Judicial Committee 
any legal issue on which it desires advice. Use of this provision has been made 
mostly on issues outside the United Kingdom’. 


The House of Lords has refused to give any such advisory opinion ®, 


Burma.—Sec. 151 (1) of the Burmese Constitution is identical with Art. 143 (1) 
of our Constitution. 


ee 


(1) Cf. A.-G. of Ontario v. A.-G. of Canada, 
(1947) 51 C.W.N. 886 (P.C.). 

(2) Cf. A-G., of Ontario v. Hahilton Street Ry., 
(1903) A.C. 524 (529). 

(3) A.-G. of British Columbia v. A.-G. of Canada, 
(1914) A.C. 153 (162), per Lord Haldane. 

(4) In re Regulation and Control of Aeronautics, 
(1932) A.C. 54 (66). 

(5) Cf. A.-G. for Canada v. A.-G. for Provinces, 
(1898) A.C. 700; A.-G. for British Columbia v. 
A.-G. for Canada, (1914) A.C. 153; A.-G. for 
Ontario v. A.-G. for Canada, (1898) A.C. 948 ; 
In re Marriage Legislation, (1912) A.C. 880. 
_ (6) Clement, Law of the Canadian Constitu- 
tion, 1916, p. 596. 

7) Asan instance of such reference on judicial 


matters in recent years, may be mentioned: In re 
Compensation to Civil Servants, A.I.R. 1929 P.C. 
84 (on the Irish Free State Agreement). Amongst 
other cases may be mentioned—In re Bedard, 
(1849) 7 Moo.P.C. 1153 In re Belson, (1850) 7 
Moo.P.C. 114; In te Nawab of Suret, (1854) 9 
Moo.P.C. 88 ; D’Allain v. Le Breton, (1857) 11 
Moo.P.C. 64; In re Bishop of Natal, (1865) 3 
Moo.P.C. 115 ; Cloete v. R., (1854) 8 Moo.P.C. 
484; In re States of Fersey, (1853) 9 Moo.P.C. 
185 ; In re Jersey Furats, (1866) DR. 1 P.C. 943 
In re Samuel, (1913) A.C. 5143; Re Ontario v. 
Manitoba, (1927) 43 T.L.R. 289 ; Re Piracy Fure 
Gentium, (1934) A.C. 586, 

(8) Keith Constitutional 
p. 286. 


Law, (1939), 
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__ Government of India Act, 1935.—Sec. 213 (1) of the Act of 1935 was exactly 
similar to Cl. (1) of Art. 143 of our Constitution. 


INDIA 

Cl. (1) : Consultative Function of the Supreme Court—The present clause adopts. 
the provisions of Sec. 213 (1) of the Government of India Act, 1935, to confer an 
advisory function upon the Supreme Court as was possessed by the Federal Court 
under the Act of 1935. I do not call it a ‘jurisdiction’ because jurisdiction of a 
Court means— 

“the authority or power of a Court to hear and determine a cause or complaint presented 
in a formal way for its decision®.” 

But the authority conferred by Art. 119 is not the authority to hear any cause 
or complaint referred to the Supreme Court in the formal manner, but the discre- 
tionary power of the Supreme Court to give its opinion on any question of public 
importance that may be referred to it by the President. Herein the provisions. 
of our Constitution differ from those of Sec. 4 of the Judicial Committee Act, 1833, 
and Sec. 60 of the Canadian Supreme Court, 1906. 


Since the present clause of the Constitution practically reproduces Sec. 213, 
of the Government of India Act, 1935, the principles laid down by the Federal 
Court relating to the exercise of this advisory power would be good also as 
regards the Supreme Court. These are— 


(i) Though it is not obligatory upon the Court to give an opinion, it will 
be unwilling to decline a reference except for good reasons?}°, 

(ii) On the other hand, the advisory opinion is not binding upon the referring 
authority. The procedure merely constitutes consultation between the Executive 
and the Judiciary!!, Conversely, the opinion would not prevent the Supreme 
Court from giving a contrary decision, if the validity of the measure, 
after its enactment, is impeached before the Court jin a proper case?”, 
When the question referred relates to proposed legislation, the reference 
should append a draft Bill, and, where a notification is necessary, a draft notifi- 
cation. 11 

(iii) The chief utility of an advisory judicial opinion is to enable the Govern- 
ment to secure an authoritative opinion as to the validity of a measure before ae 
ting it in the Legislature. For this purpose, it is essential that the questions rie 
to should be as precise and specific as possible. A reference as to the validity 
of an entire Act, wholesale, should accordingly be avoided. ** #5 

wed 5 esi , ceive it to be part of their function to act as draftsman 
for Gusatian Aue st Patamet The Lechhive cannot conceive it to be the wish s anybody 
that Acts of Parliament passed by the Senate and Commons of Canada should be referred ae one 
to this Board in order to determine without reference to particular facts w hether oF nes it a dott 
petent for Parliament to pass upon the hundred and one matters for which they have 3 : a 

(iv) The advisory opinion pronounced under the above Peele theo Te at 
judicial pronouncement.!4-15 Hence, no advisory opinion given ond a judgment 
provision can furnish a good root of title such as might spring : 
of the Supreme Court.! followin 

‘Such hearing as it thinks fit’ —The Supreme coun ais Se he pireselst 
rules!7, laying down the procedure for hearing a relere 


article— . rring a question of 
“1, On the receipt by the Registrar of the order of the resident rer Fadia to appear 
law or fact to the Court, the Registrar shall give notice to the Attorney 


. , . ? 1932 P.C. 36 (39)- ty on Non-Agri- 
ee g agi oltaer gs seruee Buildings, (14-15) In the matter Bae N (FR) 9 for 
in PC cultural Property, (1946) 49 FTands. and Buildings, 

AGS ie ke mane of Duty on Non-Agricultural (16) In re Ares y 

Propaty, (1946) 49 C.W.N. (FR) 9 (20). F.C a OB xXVE of the Supreme Court 

aeiane Umayal v. Lakshmi, A.I.R. 1945 F. Ruleg, (1950) (S.CJ- Supp. Pp. 2!)- 

(13) A.-G. of Canada v. A.-G. of Ontario, A.I.R. 
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before the Court on a day specified in the notice to take the directions of the Court as to the parties 
who shall be served with notice of the Special Reference, and the Court may, if it considers it desirable, 
order that notice of the Special Reference shall be served upon such parties as may be named in the 
order. 


2. The notice shall require all such parties served therewith as desire to be heard at the 


hearing of the Special Reference to attend before the Registrar on the day fixed by the order to take 
the directions of the Court with respect to statements of facts and arguments and with respect to the 
date of the hearing. 


3. Subject to the provisions of this Order, the procedure on a Special Reference shal) follow 
as nearly as may be the procedure in proceedings before the Court in the exercise of its original 
jurisdiction, but with such variations as may appear to the Court to be appropriate and as the Court 
may direct. 


. After the heamng of the Special Reference, the Registrar shall transmit to the President 
the Report of the Court thereon. 


5. The Court may make such order as it thinks fit as to the costs of all parties served with 


notice under these Rules and appearing at the hearing of the Special Reference.” 


Analogous Provisions —Cls. (3)-(5) of Art. 145 are to be read in connection 
with Art. 143. Cl. (3) requires that at least five Judges must sit for hearing a 
reference under Art. 143 ; Cl. (4) requires that the opinion must be delivered in 
open Court ; Cl. (5) requires that the report must be the opinion of the majority 
of the Judges present at the hearing. 


Cu. (2) 


Cl, (2) : Reference as to Agreements with States in Part B.—Proviso (i) to Art. 131, 
ante, excludes disputes arising out of agreements to which a State in Part B of the 
First Schedule is a party, from the original jurisdiction of the Supreme Court. But 
the present clause authorises the President to refer such dispute to the Supreme Court 
and to get its ‘opinion’. The difference between the two courses lies in this that 
the opinion of the Supreme Court under Art. 143 would not be binding upon the 
President ; nor would it be executable under Art. 142 (1). 


Givil and judicial autho- 144. All authorities, civil and judicial, 
fities to act in aid of the in the territory of India shall act in aid of the 
Supreme Court, Supreme Court 


Oruer Constitutions 


Government of India Act, 1935.—Art. 144 of our Constitution is roducti 
of Sec. 210 (1) of the Government of India Act, 1935, with verbal alterations, aes 
145. (1) Subject to the provisions of any law made by Parlia- 
ment, the Supreme Court may from time to 
Rules of Court, ete. oe i the approval of the President, make 
rules for regulating generally the practi 
and procedure of the Court including— oe ne 


(a) rules as to the persons practising before the Court ; 


(6) rules as to the procedure for hearing appeals and other 


matters pertaining to appeals including the time within whi 
to the Court are to be entered ; - vemabpeals 


(c) rules as to the proceedings in the C 
of any of the rights conferred by Part III Cag ne eae 


(2) rules as to the entertai 
Sheigue eee ae nment of appeals, under sub-clause (c) 
(e) rules as to the conditions subj 


Pronounced or order made by the Co 
C54 


ect to which any judgment 
urt may be reviewed and the: 
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procedure for such review including the time within which appli- 
cations to the Court for such review are to be entered ; 


; (f) rules as to the costs of and incidental to any proceedings 
in the Court and as to the fees to be charged in respect of proceedings 
therein ; 

(g) rules as to the granting of bail ; 

(h) rules as to stay of proceedings ; 


(i) rules providing for the summary determination of any 
appeal which appears to the Court to be frivolous or vexatious or 
brought for the purpose of delay ; 


(j) rules as to the procedure for inquiries referred to in clause 
(1) of article 317. 

; (2) Subject to the provisions of clause (3), rules made under 
this article may fix the minimum number of Judges who are to sit 
for any purpose, and may provide for the powers of single Judges 
and Division Courts. 


(3) The minimum number of Judges who are to sit for the 
purpose of deciding any case involving a substantial question of law 
as to the interpretation of this Constitution or for the purpose of 


hearing any reference under article 143 shall be five : 


Provided that, where the Court hearing an appeal under any 
of the provisions of this Chapter other than article 132 consists of less 
than five Judges and in the course of the hearing of the appeal the 
Court is satisfied that the appeal involves a substantial question of law 
as.to the interpretation, of this Constitution the determination of 
which is necessary for the disposal of the appeal, such Court shall 
refer the question for opinion to a Court constituted as required 
by this clause for the purpose of deciding any case involving such 
a question and shall on receipt of the opinion dispose of the appeal 
in conformity with such opinion. 

(4) No judgment shall be delivered by the Supreme Court 
save in open Court, and no report shall be made under article 143 
save in accordance with an opinion also delivered in open Court. 


(5) No judgment and no such opinion shall be delivered by a 
Supreme Court save with the concurrence of a major ee 
udges present at the hearing of the case, but nothing 1n . is C ae 
shall be deemed to prevent a Judge who does not concur from 
vering a dissenting judgment or opinion. 


Cu. (1). 
2 i e 
Cl. (1) : Rules made by the Supreme Court.—The Supreme Court te ne 
approval of the President) made the Supreme Court Rules, 1950, ch) Pdicates 
various clauses of the present Article. The word including’ in ©}. 
that the enumeration is not exhaustive. 


(18) Gazette of India, Extraordinary, 28-1-50 3 (1950) $.C.J. Supp. pP- I-44 
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« Practice and procedure’.—These words denote “ the mode of proceeding by 
which a legal right is enforced as distinguished from the law which gives or defines 
the right ”.1° 

Sub-Cl. (a) —See Order IV of the Supreme Court Rules, 1950.?° 

Sub-Cl. (b).—See Part II of the Supreme Court Rules, 1950.?° 

Sub-Cl. (c).—See Part IV of the Supreme Court Rules, 1950.°° 

Sub-Cl. (e).—See under Art. 137, Pp- 417-8, ante. 

Sub-Cl. (f)-—See Part VIII of the Supreme Court Rules, 1950.?° 

Sub-Cl. (h) —Order XX, rule 1 of the Supreme Court®® says— 


“ The filing of an appeal shall not prevent cxecution of the deerce or order appealed against, 
but the Court may, subject to such terms and conditions as it may think fit to impose, order a stay 
of execution of the decree or order, or order a stay of proceedings in any case under appeal to the 
Court.” 


Sub-Cl. (i) —Order XX, rule 2 of the Supreme Court Rules, 19507°, provides— 


“4 respondent may apply for the summary determination of appeal on the ground that 
jt is frivolous or vexatious or brought for the purpose of delay, and the Court may make such order 
thereon as it thinks fit.” 


Sub-Cl. (j)—See under Art. 317 (1), post. 


[wHereNT Powers or THE SupReME Court.—Though the present article 
empowers the Supreme Court to frame rules with the approval of the President, 
relating to the practice and procedure of the Court, it cannot be imagined that the 
highest tribunal of the ]and would find itself rigidly bound by the rules, once they 
are framed, when even the inferior Courts are endowed with an inherent power of 
doing justice [Sec. 151, C.P. Code]. Hence, Order XLV of the Supreme Court 
Rules expressly saves the inherent powers of the Supreme Court. But in_ this 
respect, the powers of the Supreme Court are much wider than of the inferiot 
Courts. While an ordinary Court has no power to dispense with the requirement 
of any provision of the Code of Civil Procedure, the Supreme Court shall have 
the power to dispense with the requirements of the Rules framed by itself, in fit 
cases. Order XLV of the Supreme Court Rules, 1950,2! says— , 


“ 


1, The Court may, for sufficient cause shown, excuse the partics from compliance with 
any of the requirements of these Rules, and may give such directions in matters of practice and proce- 
dure as it shall consider just and expedient. 


2. An application to be excused from compliance with the requirements y 
shall be addressed in the first instance to the Registrar, who shal! take the Teves . = Cue 
thereon and communicate the same to the parties, but if in his opinion it is desirable that the applica- 
tion should be dealt with in open Court, he may direct the applicant to lodge it in the Regist 
and to serve the other parties with a notice of motion returnable before the Court Spee 


5 3 The Court may enlarge or abridge any time appointed by these Rules, or fixed by any 
order enlarging time, for doing any act or taking any proceeding, upon such terms (if any) as the 
justice of the case may require, and any enlargement may be ordered, although the application 
therefor is not made until after the expiration of the time appointed or allowed. 


4. The Court may at any time, either of its own motion icati 
: ' v or on the application of an’ 
pers, tate sich orders as may ree or reasonable in respect of any of the matics mentioned 
areca fers of these Rules, may issue summonses to persons whos ii 
° . fete are e attenda 
required cither to give evidence or to produce documents, or order any fact to be proved by affidavit. 
5. Nothing in these Rules shall be deemed to limit or o i i ; 
therwise affect the inherent Y 
cues Court to make such orders as may be necessary for the ends of justice or to prevent nee “of 
¢ process of the Court. Ee ner ee 


Causes (2)-(3). 


Cls, (2)-(3) : Constitution of Benches 


idiak tot lek thaw ove Judes -—By Cl. (3) the Constitution itself provides 


shall sit for—(a) deciding any case involving a 


(19) Poyser v. Merrier: -B.D. : 
Aco. DL sy Sy 329 (333) 5 (ar (1950) S.C.J. Supp. p. 26. 


22) Ii 
(20) (1950) S.C.J. Supplement. Justice aa te phages an et — Chief 
. > ante, 
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question of Constitutional interpretation ; (6) hearin, : 

stion s e tion ; g a reference under Art. 143. 

oe oo ordinary Bench, . nee: an appeal finds that a question of cba 
interpretation is involved, it shall refer that i ini 

Beh ore > at question for the opinion of 


Cl. (2), on the other hand, leaves it to the rule-making power of the Supreme 
Court itself to determine the constitution of Benches for hearing cases, not directly 
involving questions of constitutional interpretation. Under this clause, the Supreme 
Court has made the following rules :— 


“ 


Bay 1. Subject to the other provisions of these Rules, every cause, appeal or matter shall be 
veard by a Bench consisting of not less than three Judges nominated by the Chief Justice. 


_. 2. Where in the course of the hearing of any cause, appeal or other proceeding, the Bench 
considers that the matter should be dealt with by a larger Bench, ét shall refer the matter to the Chief 
Justice, who shall thereupon constitute such a Bench for the hearing of it.” ** 

As to powers of single Judges, the following provisions of the Supreme Court 
Rules, 195023, should be referred to—Order V, rules 2-4 ; Order XIII, rule 5. 
45 > 5 


_ Analogous Provision —If the quorum required by Cl. (2) or (3) of the present 
article is not available at any time owing to illness, absence or the like, the Chief 
Justice may exercise his power to appoint ad hoc Judges, under Art. 127. 


Crauses (4)-(5). 
OTHER ConsTITUTIONS 

U. S. A—It is the opinion of the majority that decides the case and becomes 
the law. But dissenting opinions are freely prepared and read. Though dissenting 
opinions do not form part of the law for the time being, in the United States dissent- 
ing opinions have got a powerful influence in moulding the future course of the 
law and very often earlier decisions have been reversed in the light of dissenting 
opinions. Since many cases are decided by a narrow majority of five to four, 
a slight change in the composition of the Supreme Court sometimes gives the dissen- 
tient Judges the majority in the Court. 

England.—There is no scope for any dissentient opinion in the Judicial G 
mittee, for one judgment is delivered in the form of a Report to the Crown. But 
in the House of Lords, the majority view prevails and dissenting Lords may deliver 
separate judgments. 

Burma.—Art. 151 (2) of the Burmese Constitution provides— 


(1)] shall be made under this section seve in accordance with an 
ence of a majority of the judges present at the hearing 
1 to prevent a judge who does not concut 


om- 


ae No report [under Art. 151 
opinion delivered in open Court with the concurr: 
of the case, but nothing in this sub-section shall be deemec 
from delivering a dissenting opinion.” 

Government of India Act, 1935.—Sec. 214 
1935, which was as follows : 
“ No judgment shall be delivered by the Federal Court save in open Court and ete os 
currence of a majority of the judges present at the hearing of the case, but nothing in one ee ue 
shall! be deemed to prevent a judge who does not concur from delivering a dissenting judgment 


INDIA 


Cl. (4) : Delivery in open Court,—Judgments as well as opini 
are to be delivered in open Court. var read 
issenti —Thi isi he provision in Sec- 

Cl. + Dissenting Judgments.—This provision follows t nin 
214 (4) ie Government of India Act,** 1935 and prefers ie pec in the 
House of Lords to that in the Judicial Committee of the Privy Council. tel 
i i i 1 have the liberty o 

In the Supreme Court of India, a dissenting Judge shal > th 

Seemann z separate judgment though the decision of the majority shall be 


the judgment of the Court. 


(4) of the Government of India Act, 


ons (under Art. 143) 


ET TSG : 
(23) O. XI, rr. 1-2 of the Supreme Court (24) Cf. Subheete v. Muttuswami, (1949) 
Rules, 1950. [(1950) S.C.J., Supp., P- 8.) 45 C.W.N. (F.R.) 1 (@)- 
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A ‘dissenting’ judgment should be distinguished from a ‘ concurring ” 
judgment. A Judge who agrees with the decision of the majority, but bases his 
conclusions on other grounds, is free to give his reasons separately even on points 
on which he concurs with the majority. *-a 


14G. (1) Appointments of officers and 
eet eee save ene “servants of the Supreme Court shall be made 
ce ee he by the Chief Justice of India or such other 


Judge or officer of the Court as he may direct : 


Provided that the President may by rule require that in such 
‘cases as may be specified in the rule, no person not already attached 
to the Court shall be appointed to any office connected with the Court, 
save after consultation with the Union Public Service Commission. 


(2) Subject to the provisions of any law made by Parliament, 
the conditions of service of officers and servants of the Supreme 
Court shall be such as may be prescribed by rules made by the Chief 
Justice of India or by some other Judge or officer of the Court autho- 
rised by the Chief Justice of India to make rules for the purpose : 


Provided that the rules made under this clause shall, so far as 


they relate to salaries, allowances, leave or pensions, require the 
approval of the President. 


(3) The administrative expenses of the Supreme Court, in- 
cluding all salaries, allowances and pensions payable to or in respect 
of the officers and servants of the Court, shall be charged upon the 
Consolidated Fund of India, and any fees or other moneys taken 
by the Court shall form part of that Fund. 


INDIA 


Cl. (3) : Administrative Expenses of the Supreme Court.—While the administrati 
‘expenses and salaries of staff of the Supreme Court shall be charged on the Consol 


‘dated Fund [see Art. 112 (3) (g), at p. 346, ante], the f 
-by the Supreme Court shali form part of that Tod. oan eee 


147. In this Chapter and in Chapter V of Part VI, references 
 raboeneidisuas to any substantial question of law as to the 
. . interpretation of this Constitution shall be 

‘construed as including references to any substantial question of law 


as to the interpretation of the Government of India Act, 1935 (in- 


cluding any enactment amending or supplementing that Act), or 
> 


-of any Order in Council or order made thereunder, or i 
, or of the I 
Independence Act, 1947, or of any order made thereunder. ce 


Inpia 


Art. 147: Inter pretation of the expression ‘i i i 

. : f i sston “ interpretation of this Constitution >.—Th; 
Article serves as an interpretation of the words ‘ this Constitution ’ in fle caeea 
terpretation of this Constitution which 
ante, as well as in Art, 228, post. : 


‘substantial question of law’ as to the in 
occurs in Arts. 132 (1)-(2) ; 133 (2), 


(24-a) Cf. Subrahmanyam v. Muttuswami, (1940) 45 C.W.N. (FR) 1 (8). 
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CuHapTeR V.—ComPTROLLER, AND AUDITOR-GENERAL 
oF INDIA 


148. (1) There shall be a Comptroller and Auditor-Generat 
of India who shall be appointed by the 
Comptroller and Auditor- President by warrant under his hand and 
General of India. seal and shall only be removed from office 
in like manner and on the like grounds as a 

Judge of the Supreme Court. 


(2) Every person appointed to be the Comptroller and Auditor- 
General of India shall, before he enters upon his office, make and 
subscribe before the President, or some person appointed in that behalf 
by him, an oath or affirmation according to the form set out for the 
purpose in the Third Schedule. 


(3) The salary and other conditions of service of the Comp- 
troller and Auditor-General shall be such as may be determined by 
Parliament by law and, until they are so determined, shall be as. 
specified in the Second Schedule : 


Provided that neither the salary ofa Comptroller and Auditor- 
General nor his rights in respect of leave of absence, pension or age 
of retirement shall be varied to his disadvantage after his appointment. 


) The Comptroller and Auditor-General shall not be 
eligible for further office either under the Government of India or 
under the Government of any State after he has ceased to hold his 


office. 

(5) Subject to the provisions of this Constitution and of any 
law made by Parliament, the conditions of service of persons serving 
in the Indian Audit and Accounts Department and the administrative 
powers of the Comptroller and Auditor-General shall be such as 
may be prescribed by rules made by the President after consultation 
with the Comptroller and Auditor-General. 


(6) The administrative expenses of the office of the Comptroller 

and Auditor-General, including all salaries, allowances and pensions 

ayable to or in respect of persons serving in that office, shall be 
charged upon the Consolidated Fund of India. 


OTHER CONSTITUTIONS 


England.—The Comptroller and Auditor-General stands at the centre of the a. 
of Parliamentary control over the appropriation of the national or ge 
high official, absolutely independent of the Cabinet, and is not ie iene 
politics. He is appointed by a patent under the Great Seal, holds : Sa 
good behaviour, and can be removed only on an address from_ bot eat held 
Parliament. His salary is charged on the Consolidated Fund. Fe reaeiacicat 
any other office under the Crown, nor be a member of either House of *4 . 


U. S. A.—Under the Budget and Accounting . 
General is appointed by the President with the advice and ere ae eae 
for a term of 15 years and is not eligible for re-appointment. en Fe ties be 
trative officers, the Comptroller is not removable by the Presiden ia ae 
removed only by impeachment or by joint resolution of Congress j 


Act, 1921, the Comptroller 
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after notice, and a hearing. He has been removed from the control of the President 
since it is the duty of the Auditor-General to see that expenditure of money by any 
authority in the United States is made in accordance with law passed by the Con- 


gress, 
Burma.—The relevant provisions of the Constitution of Burma, 1948, are— 


“129. The Auditor-General shall be appointed by the President with the approval of both 
Chambers of Parliament and shall only be removed from office in the like manner and on the like 
grounds as a judge of the High Court. The Auditor-General shall not be a member of either Chamber 
of Parliament nor shall he hold any other office or position of emolument. He shall not be eligible 
for further office in the service of the Union or the States after he has ceased to hold office. 


130. Neither the salary of the Auditor-General nor his rights in respect of leave of absence 
or pension shall be varied to his disadvantage after his appoinument, unless he voluntarily agrees. 
to any reduction in his salary in the event of general economy and retrenchment in relation to all the 
services of the Union. 


132, Subject to the foregoing provisions, the terms and conditions of the office of the Auditor- 
General shall be determined by law.” 


Ceylon.—Sec. 70 of the Ceylon (Constitution) Order in Council, 1946, provides— 


“ (1) There shall be an Auditor-General who shall be appointed by the Governor-General, 
and who shall hold office during good behaviour. 


(2) The salary of the Auditor-General shall be determined by Parliament, shall be charged 
on the Consolidated Fund and shall not be diminished during his term of office. 


(3) The office of the Auditor-General shall become vacant—(a) by his death ; or (b) by his 
attaining the age of fifty-five years or such higher age as the Governor-General may determine ; or 
(c) by his resignation in writing addressed to the Governor-General ; or (d) by his removal by the 
Governor-General on account of ill-health or physical or mental infirmity in the like circumstances 
and subject to the same conditions as a public officer in receipt of similar pensionable emoluments ; 
or (e) by his removal by the Governor-General upon an address from the Senate and the House of 


Representatives praying for his removal,” 
Government of India Act.—Sub-Secs. (1), (2) and (4) of Sec. 166 of the Act of 
1935 were as follows :— 


“(1) There shall be an Auditor-General of India, who shall be appointed by the Governor- 


General and shall only be removed from office in like manner and i ; 
the Federal Court. nd on the like grounds as a judge of 


(2) The conditions of service of the Auditor-General shall be such as may be prescribed by 


Order of the Governor-General, and he shall not be eligibl 
jn India after he has ceased to hold his office : ¢ eligible for further office under the Crown 


Provided that neither the salary of an Auditor-General nor his rights i 
absence, pension or age of retirement shall be varied to his disadvantage alter his jimbo oe 


(4) The salary, allowances and pension payable to or in respect i 
be charged on the revenues of the Dominion, eet the salaries, Siweuet Sae a 
to or in respect of members of his staff shall be paid out of those revenues.” a 


Inpia 


Art. 148 : THe CompTROLLER AND Auprror-GEeNERAL or IND: 

‘ : . 1A.—Th = 
troller and Auditor-General is the most important officer under the Gontintee 
his duty being to be the guardian of the purse and to see that not a farthing of 
it is spent without the authority of Parliament. In order to discharge this fimetion 
properly, x nly on Mee this officer should be independent of any 

‘o . i 
eas ti e Executive. independence has been secured by the following 


(a) Though appointed by the President, the Auditor-Ge 
etek . ac dress from both Houses of Parkiareit oe Oe eee he 
eha’ i faa 
fd Br viour * or (ii) ‘incapacity’ [Art. 148 (1), read with Art. 


(6) His salary and conditions of service shall be statut i i 
yy Parliament by law) and shall not be liable to vasanon > Ge di oe ee 
tring his term of office [Art. 148 (3)]. ees 
(c) He shall be disqualified for any furth 
y er Government offi i 
ment,—so that he shall have di eee tote 
or of any State [Art. 148 wl. Se ant Of the Union 
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(d) The salaries, etc., of the Auditor-General and his staff an inis- 
. oe ” d the adminis 
trative expenses of his office shall be charged upon the revenues of India and shall 
thus be non-votable [Art. 148 (6)]. 


Upon the above points, thus, the positi i 
ove ‘ position of the Comptrolle d Auditor- 
General shall be similar to that of a Judge of the Supreme Courts ieee 


149. The Comptroller and Auditor-General shall perform 


ae such duties and exercise such powers in relation 
iemeaie powers of the to the accounts of the Union and of the States 
General. ‘ and of any other authority or body as may be 
; prescribed by or under any law made by 
Parliament and, until provision in that behalf is so made, shall per- 
form such duties and exercise such powers in relation to the accounts 
of the Union and of the States as were conferred on or exercisable 
by the Auditor-General of India immediately before the commence- 
ment of this Constitution in relation to the accounts of the Dominion 


of India and of the Provinces respectively. 


OTHER ConsTITUTIONS 


England—The full name of this official (Comptroller and Auditor-General) 
indicates his two main functions : Comptroller-General of the Receipt and Issue 
of His Majesty’s Exchequer and the Auditor-General of the Public Accounts. 


(a) As Comptroller, his duty is to see that no money leaves the Consoli- 
dated Fund without statutory authority. Thus no money can be obtained by the 
Treasury from the Bank of England except on his authority. 


(b) As Auditor of the public accounts, it is his duty to see that the money 
so issued from the Consolidated Fund is spent in accordance with Parliamentary 
grants. He examines the accounts of the various departments, and presents his 
report to the Public Accounts Committee of the House of Commons. He insists 
on the observance not only of the statutes but also of the financial rules laid down 
by resolutions of the House of Commons, the reports of the Public Accounts 
Committee of the House, as well as of the Departmental regulations. | He reports 
every irregularity of the Departments to the Public Accounts Committee, so that 
the financial administration of the Departments may be subjected to public criticism. 

‘If, in the course of his audit, the Comptroller and Auditor-General becomes aware of facts 
which appear to him to indicate an improper expenditure or waste of public money, 1t 1s his 
duty to call the attention of Parliament to them,’’?* 

The objects of his audit, in short, are to ascertain—(a) whether the oe 
expended has been applied to the purpose or purposes for which the pe sae 
by Parliament were intended to provide ; (b) whether there is lega ar cairy 
for the expenditure ; (c) whether due forms, ¢.g., the requirement : vouchers 
‘sanction, has been obtained ; (d) whether the payments are supporte y 


or proofs of payment. 

131 of the Burmese Constitution says— 
shall submit to the Chamber of Deputies, at such periods as 

relating to the accounts of the Union and the States. 

Order in Council, 1946, says— 


on the exercise 


Burma.—S. 
“131, The Au litor-General 
may be determined by law, reports 


Ceylon.—S. 71 (2) of the Ceylon (Constitution) 


“ The Auditor-General shall report annually to the House of Representatives 


A ” 
of his functions under this Order. 


i roller- f the U. S. A—(a) to 
U. S. A.—It is the duty of the Comptroller-General of Mae 
see that moneys collected by federal officers are deposited o fe ae Dhade 
correct accounts ; (8) to sce that payments made out of the 11 y 


(25) Jennings, Parliament, 1948. p. 322- 
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under legal authority and to prevent-any illegal expenditure ; (c): to supervise 
the accounting systems of the various services. 


Burma.—Sec. 128 of the Burmese Constitution says— 


“128, There shall be an Auditor-General to control on behalf of the Union allt disbursements 
and to audit all accounts of moneys administered by and under the authority of the Parliament and 
the State Councils.” 


Ceylon.—Sec. 71 (1) of the Ceylon (Constitution) Order in Council, 1946, 
provides— 

“The accounts of all departments of Government, including the offices of the Cabinet, the 

Clerk of the Senate, the Clerk to the House of Representatives, the Judicial Service Commis- 

sion and the Public Service Commission shall be audited by the Auditor-General who, with his 


deputies, shall at all times be entitled to have access to all books, records, or returns relating to such 
accounts,” 


Government of India Act, 1935.—The functions of the Auditor-General were 
laid down in the Government of India (Audit and Accounts) Order, 1936, made 
under Sec. 166 (3) of the Government of India Act, 1935, which may be summarised 
as follows : 


(i) The Auditor-General was responsible for the keeping of the accounts 
of the Federation and of each Province (excepting Provinces which chose to appoint 


their own Auditors-General), other than accounts of the Federation relating to 
defence and railways, 


_ (ii) It was the duty of the Auditor-General to prepare in each year accounts 
showing the annual receipts and disbursements for the Federation and a Province, 
and to submit the same to the respective Governments. 


(iii) It was the duty of the Auditor-General to prepare and to submit to the 
Governor-General, a general Financial Statement relating to the accounts of each 


year, showing balances and outstanding liabilities and such other information as 
may be required by the Governor-General. 


‘audit and report all transactions of the Federation and of the Provinces relating 


to debt, desposits, sinking funds, advances, sus i 

¢ ‘ >» Suspense accounts and remittance 
Sunes 3 (c) to audit at report eS all trading, manufacturing and profit and Joss 
accounts etc. maintained by any Department of the Federation or yovii $ 
the receipts of any Department the 
or department ; (d) to give such information and 
ment or the Government of a Province as may b 
their annual financial statements. 


Art. 149: Duties anp Powgrs OF 
troller and Auditor-General’s duties and 
prescribed a pi wernt but until Parliam 
as exist under the existing law. The existing law on this subject is lai rn 
in the Government of Indi be toe ee 
-been summarised aiene: coo ome) Onder, ‘1996, which has 


Parliament shall also have the power to confi iti 
. di i i 
General to audit the accounts of late other sues ue erat: 
Oovernment, ¢.g., corporations like the Damodar Valley Corporation, Sipetee hy 
Shortly speaking, the department of the Comptroller Auditor ‘ 
ings—(a) it audits the Gove hy expendiaue Avditor-General sees 
prt ( ) Vvernment’s expenditure, 46+, At satisfies itself, j 





In 
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as reasonably efficient a manner as possible that the expenditure incurred is @ 
fact and that the taxpayer has obtained his money’s worth ; it compiles the account$ 
of such audited expenditure in an elaborate manner—(4) It sees that the financia’ 
rules and orders, which have a bearing on Governmental expenditure, are obeyed. 


(c) i also satisfies itself that those who sanction expenditure have got the power 
to do so. 


To ensure the above, the Comptroller and Auditor-General will audit the 
accounts of the Union and State Governments, prepare their respective accounts, 


6 submit the same with his reports to the President or Governor, as the case may 
e. 


Adaptation —During the period of two years from 26th January, 1950, Art. 
149 shall have effect subject to the following adaptations? : 


(1) Article 149 shall be renumbered as clause (1) of that article and the following clauses 
shall be added thereto, namely :— 


“ (2) Nothing in clause (1) shall apply in relation to the accounts for the period beginning 
on the twenty-sixth day of January, 1950, and ending on the thirty-first day of March, 1950, of any 
State specified in Part B of the First Schedule, and the provisions relating to the audit of the accounts 
of such State in force immediately before the commencement of this Constitution shall continue to 
have effect in relation to the accounts for the said period of such State, 


(3) In its application to the Patiala and East Punjab States Union, clause (2) shall have effect 


as if for the reference thercin to the thirty-first day of March, 1950, there was substituted a reference 
to the twelfth day of April, 1950.” 


150. The accounts of the Union and 

: coe Comet = of the States shall be kept in such form as the 
% Ay ye « . 
liccetlais ws th aon: = Comptroller and Auditor-General of India 
may, with the approval of the President, 


prescribe. 


Art. 150: ‘CENTRALISED AUDIT AND ACCOUNTS FOR THE Srates.—The 
Comptroller and Auditor-General of India will be in charge of the audit and 
accounts not only of the Union but also of the States. The present article 
perpetuates the centralised and combined system that existed prior to the 
Constitution, notwithstanding the change in the set-up. Further, there is no 
provision in the Constitution corresponding to Sec. 167 of the Government on 
Act, 1935, under which a Provincial Legislature had the power to create the o' ea 
of an Auditor-General for that Province. In the result there is no scope ae 
the Constitution, for the appointment of a Provincial Auditor-General. ne 
keeping of the accounts of the States and the audit thereof will be porns ee 
staff of the Comptroller and Auditor-General of India. The advantages 


centralised system are uniformity as well as economy. 


ditor- 

$1. ) The reports of the Comptroller and Au 
as ” General of India relating to the accounts of the 
decir ie Union shall be submitted to the President, who 


shall cause them to be laid before each House of Parliament. 


ditor-General 
(2) The reports of the Comptroller and Audit 
of India ee e the accounts of a State shall be aubmilte 2 
Governor or Rajpramukh of the State, who shall cause them to , 
‘aid before the Legislature of the State. 


- -(1) The Constitution (Removal of Difficulties) in Calcutta Gazelle, 16-2-50, Part-I-A, p. 50° 


<Order No. IIL (G. O. 6 of 26-1450), republished” Zed 
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Ortuer ConstITuTIONS 


England.—The Public Accounts Committee is a standing Committee of the Honse 
of Commons, presided over by a member of the Opposition. This Committee 
receives the annual report of the Comptrcller and Auditor-General of his examination 
of the accounts of the Government departments (see p. 432, ane). He draws attention 
to any unauthorised or unnecessarily extravagant expenditure. The Committee, 
in its turn, reports to the House of Commons. Though this is not debated by the 
House, it assists control by the treasury over expenditure by the departments, The 
very existence of this Committee tends to check extravagant expenditure in the 
Departments. ? 


INDIA 


Art. 151 : Reports TO PARLIAMENT AND THE STATE LEGIsLATURE.—There was 
no provision in the Government of India Act, 1935, requiring the Auditor-General’s 
reports to be laid before the Legislature, but in practice this came to be done. 
The present article requires that the Comptroller-General shall submit his reports 
relating to the accounts of the Union to the President and of the States to the 
Governor or the Rajpramukh (as the case may be), and the President shall cause 
such reports to be laid before each House of Parliament and the Governor or 
Rajpramukh shall cause it to be laid before the Legislature of the State. 


“ Relating to the accounts.’ —These words make it clear that the report of the 
Comptroller and Auditor-General is to he confined to comment on the accounts, 
viz. whether the accounts are properly kept, whether the financial provisions of the 
Constitution, laws and regulations have been duly observed, and that it is not the 
business of the audit report to criticise the policy followed by the Government or 
““to decide whether the country is receiving value for its worth.’ 


The Committee of Public Accounts of each House of Parliament.—When the reports 
of the Comptroller and Auditor-General are laid before each House of Parliament 
under Art. 151 (1), they shall be scrutinised by the Committee on Public Accounts 
of each House. The Constitution and functions of the Committee of Public 
Accounts of the provisional Parliament are laid down in Rules 143-4 of the Rules 
of Procedure and conduct of business in Parliament, which are as follows— 


“143. Committee on Public Accounts.—(1) As soon as may be after the commencement of the 


first session of Parliament, a Committee on Public acc j 0 visi 
c ‘ounts shall, subject t i 
ete » Subj the provisions of this rule, 


(2) The function of the Committee shall be to examine the accounts s 
of the sums granted by Parliament to meet the expenditure of the Gover. 
other accounts laid before Parliament as the Committee may think fit. 


(3) The Committee on Public Accounts shall consist of not 
} i more th: 
shall be elected by Parliament from amongst its members according to the aa 
representation by means of the single transferable vote, . Preporton® 


(4) The term of the office of the Committee shall be one year, 


(5) Casual vacancies of the Committee shall be fill i 
election in the manner aforesaid, and any person clected ia possilc after they occur by 


period for which the person in whose place he is elected would, andes ‘the Cees an 
> 


howing the appropriation 
nment of India and such 


have held office. 
(6) In order to constitute a meeting of the 


(7) (a) The Chairman of the Commit i 
the members of the Committee. Provided ee appointed by the Speaker from amongst» 


thati ii 
he shall be appointed Chairman of the Coepmieees Deputy Speaker is a member of the Commitieet 


....-. (6) If the Chairman is for any r on cm : 
Glidirman in his plane 'y Teason unable to act, the Speaker may similarly appoint another 


Committee the quorum shall be four. 








ef Chalmers and Hood .PEilips, p. 199 aaa ; 
ith, Constitutional Law, p. 116, ; . SS to ill 
(3) Jennings, Constituti eee Ceylon, pp. 109, Finer Mode cith, Constitutional Law, p. e 
212, is not, however, strictly observed in 840}, ~ ent, Vol. II, Pp. 839- 
England, and the Auditor-General, someting - ; 7 


comments on ‘ unwise’ as oj 
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(c) 1f the Chairman is absent from any i i 
‘ meeting, t C 
ce Tan oy saree y g, the Committee shall choose another member 


(8) In the case of an equality votes ; . e i 
atte sete q y of votes on any matter, the Chairman shall have a second or 


“144. Control of Committee on Public Accounts inisi iati 
‘ ae “ é .—(1) In scrutinising the Appropriation Accounts 
* a Gov ernment of India, and the report of the Comptroller and Auditor-General thereon, it shall 
e¢ the duty of the committee on Public Accounts to satisfy itself{— 


i ie ati moneys shown in the accounts as having been disbursed were legally available 
applicable to the service or purpose to which they have been applied or charged ; 
(6) that the expenditure conforms to the authority which governs it ; and 
. (c) that every re-appropriation has been made in accordance with the provisions made in 

this behalf in the Appropriation Act, cr under rules framed by competent authority under the pro- 
visions of the said .\ct : Provided that the provision made in cl. (c) above shall not apply to any 
accounts prior to the year 1950-51. 

(2) It shall also be a duty of the Committee on Public Accounts— 

(a) to examine such trading, manufacturing and profit and loss accounts and balance sheets» 
as the President may have required to be prepared, and the Comptroller and Auditor-General’s 
report thercon ; 


(6) to consider the report of the Comptroller and Auditor-General in cases where the President 
may have required him to conduct an audit of any receipts or to examine the accounts of stores and 


stock,” 

Committee of Public Accounts in the State Legislature.—Similarly, the reports of the 
Comptroller and Auditor-General relating to the accounts of a State shall be scruti- 
nised by the Public Accounts Committee of that State Legislature, before being 
discussed by the House. Rules 107—112 of the West Bengal Legislative Assembly 
Rules, 1950,‘ will illustrate the procedure in the State Legislature : 

“107. The accounts of the State and the reports of the Comptroller and Auditor-General 
thereon shall, as soon as they are laid before the Assembly, stand referred to the Committee on 
Public Accounts constituted under rule 110. 


108. When the accounts of the State and the reports of the Comptroller and Auditor-General 
thereon have been laid before the Assembly, the Secretary shall cause them to be published, and a copy 
of the accounts and the reports shall be made available for the use of each member. 


10g. No discussion of the accounts of the State and the reports of the Comptroller and 
Auditor-General thereon shall take place in the Assembly until the report of the Committee on Putlic 
‘Accounts on such accounts and reports has been presented to the Assembly under rule 112. 


112. The report of the committee on Public Accounts on the accounts of the State and the 
reports of the Comptroller and ‘Auditor-General thereon shall be presented to the Assembly by the 


Chairman of the said Committee.” 
[Rules 110—111 are similar to rules 143 
ment, quoted above.] 


—~4 of the Rules of Procedure in Parlia- 


PART VI 
Tue Srares In Part A OF THE First SCHEDULE 
CHAPTER I.—GENERAL 


152. In this Part, unless the context otherwise requires, A 
expression “‘ State > means a State specine 


Definition: in Part A of the First Schedule. 


rt VI.—The provisions of Part VI of the 


: ity oF Pa D 
Art. 152: APPLICABILIT aes it Part A which were called the 


Be see 5 
stitution embody the Constitution of the 9 vhicl 
t covenio’ ; Pronncee before the commencement of the Constitution, #2. Madras, 


i ing the old Province 

i Assam, Orissa, Madhya Pradesh (representing i 

meee E Bean) “Uttar Pradesh (representing the old Province vs the psa 
Provinces) West Bengal and the Punjab (the latter two representing e par! 


‘provinces,— é 
(4) Calcutta Gazette Extraordinary, dated 1-2-5, P- 117. 
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referred to as West Bengal and East Punjab in the Indian Independence Act). 
The territories of these Provinces have, of course, been enlarged by the merger 
of contiguous Indian States, under the Patel scheme. ® 


Broadly speaking, the system of Government prescribed by Part VI of the 


- Constitution follows the system prescribed for the Provinces by Part III of the 


Government of India Act, 1935, with changes which are indicated in proper places, 
below. 
Analogous Provision —The provisions of Part VI will also apply to the States 


"in Part B,—subject to the modifications specified in Art. 238, post. 


Cuaprter I].—THE EXECUTIVE. 
The Governor. 


153. There shall be a Governor for 


Governors of States. 
each State. 


154. (1) The executive power of the State shall be vested in 
the Governor and shall be exercised by him 
either directly or through officers subordinate 


Executive power of State. 


to him in accordance with this Constitution. 


(2) Nothing in this article shall— 
(a) be deemed to transfer to the Governor any functions 


conferred by any existing law on any other authority ; or 


(6) prevent Parliament or the Legislature of the State from 


‘conferring by law functions on any authority subordinate to the 
Governor. : 


OrHER ConsTITUTIONS 


Government of India Act, 1935.—Sec. 49 (1) of the Act was as follows— : 
“‘(1) The executive authority of a Province shall be exercised on behalf of His Majesty by 


* the Governor either dircctly or through officers subordinate to him, but ing in thi: i 
, ly or h nothing in this section shall prevent 
the Federal or the Provincial Legislature from conferring. functions upon subordinate authorities, 


or be deemed to transfer to the Governor any functions conferred by any existing Indian Jaw on 
any Court, judge, or officer or any local or other authority.” 


Inpia 


‘ 


Source of Art. 154.—This Article substantially reproduces Sec. 49 (x) of the 


_ Government of India Act, 1935. 


Analogous Provision —Art. 154. exactly reproduces Cls. (1) and (3) of Art. 535 


“ante. For comments upon the present Article, therefore, see pp. 214 et seq. 


A Brier SuMMARY OF THE POWERS OF THE Governor—Shortly speaking, the 


. powers of the Governor of a State are analogous to those of the President [see pp. 21 5 


"et seq), excepting that the Governor hasno ‘diplomatic’, ‘milit: 


.] or ‘ em: > 
powers. Thus, the Governor shall be the head of the executive ie of the State. — 


th ; arg : 
¢ executive power of the State being ‘ vested’ in the Governor, to be exercised 


by him either directly or through officers subordinate to him, and according to the 


- Constitution®. All executive action of the State must be expressed to be taken 


1 


in the name of the Governor, and the Governor shall mak rul 
. . os . . c 4 idi 

‘how aon and instruments exécuted in his name shall be ‘ sehen oe 
sles lor the more convenient transaction of the business of the Government of the 





(5) See further, under the Fisst Schedule post. (6) Art. 154 (1). Tb akade Wel} 


2 ava} 
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State and for allocation of business among the ministers.? The Ministers shall be 
appointed by the Governor and they shall hold office during the Governor’s pleasure.® 


As regards the leaslative powers, the Governor is a part of the State Legis- 
lature? just as the President is a part of Parliament. Again, he has a similar right 
of ‘ opening address’, of addressing and sending messages!® to and of summoning, 
proroguing and dissolving.!! the Legislature just as the President has. He also 
possesses a similar power of causing the annual financial statement before the State 
Tegislature'? and of making demands for grants and recommending ‘ Money 
Bills.’'3) He has a similar pewer of making Ordinances during recess cf Legi- 
lature’4, and a power of vetoing State Bills, with the additional power of reserving 
them for consideration of the President.!5 


The Governor also possesses a pardoning power.?® 


; 1&5. The Governor of a State shall be 
_ippetntinent: "ot Gover” appointed by the President by warrant under 
; his hand and seal. 


Orner Constitutions 


U. S. A.—The Governor of a State in the United States of America is directly, 
elected by the people of the State.1? The Federal Government has nothing to 
do in the matter. 


Australia—The Governor of an Australian State is appointed by the Crown 
on the advice of the British Cabinet who, however, in practice, consult the Prime 
Minister of the State concerned.!% 

Canada.—Sec. 58 of the British North America Act takes away the prerogative 
of the British Crown to appoint Lieutenant-Governors of the Canadian Provinces 
with the advice of the British Cabinet [cf. Australia], and instead, provides for 
such appointment by the Governor-General in Council, ie. by the Governor- 
General acting with the advice of the Dominion Ministry. : 

But though the Lieutenant Governor of a Canadian Province is appointed 
by the Union Government, it has been held by the Court!® that the Lieutenant- 
Governor is not the executive servant of the Dominion for the passive instrument 
of the Dominion Cabinet. Once appointed, he is the full representative of the 
Crown having complete authority for carrying on the Government of the Province. 
So, the mode of appointment of the Provincial executive head does not impair 
the federal principle in Canada.*° 


Government of India Act, 1935.—Sec. 48 (1) of that Act provided— ee 

“ Tre Governor of a Province is appointed by His Majesty by a Commissiun under the Roy: 
Sign Menual.” 
. InpIA 


i i the outset (p. 30 
Art. 155: Appointment of Governor.—It has been pointed out at the i 
ant) that a Coneeinition departs from the federal principle underlying no ing 
tution of the United States of America and follows the Canadian pe ihe tion. 
for appointment of the Governor of the State by the executive head o 


: . : i dvice of the 
No doubt, our President will make the appointment rie ee he expected 


: : Bee i 
Union Cabinet. But, as Sir Krishnaswami Aiyar observed?!, 


(17) Munro, Government of the United 
Stats, pn. 674-3. 


(7) Art. 166. ee 
(18) Nicholas, ‘Australian Constitution. p. (20. 


(8) Art. 164. 


(9) Art. 168 (1. (19) Liquidators of Maritime Bank v. Receiver 
(10) Arts. 175-6. 1, (1892) A.C. 437 (443)- a 
na Art. 174- Oy Kennedy, Some Aspects of ont 
4a) Act, 202 (1). tutional Law, p. 79 ; Clement, Canadian 


(13) Art. 207 (1). ea ps ae 
tis) Ane on (21) Constituent 


(16) Art. 161, : p. 432. 


Assembly, Debates, Vol. VIII 
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that a convention would grow that the Government of India would consult the 
Ministry of the State concerned in making the appointment. 


Arguments for and against the principle of appoinrment of Governor.—Though it is 
slightly beside the scope of the’ present work, the arguments which led to the 
rejection in the Constituent Assembly of the original plan of choice of Governor by 
election, may be briefly referred to in order to appreciate the constitutional 
position of the Governor in the State. 


(A) Arguments for appointment of Governors by the President.2®—(a) It would save 
the country from the evil consequences of still another election, run on personal 
issues. To sink every province into the vortex of an election with millions of primary 
voters but with no possible issue other than personal, would be highly detrimental 
to the country’s progress, for in the absence of clear-cut issues based on policies 
or principles, the election of Governors, it is held, is bound to be degraded to vulgar 
personal levels. 


(6) The crux of the matter was what type of Government India was going 
to have. If she was going to have a parliamentary system of government, then 
the method of direct election of the Governor was inappropriate. If the Governor 
were to be elected by direct vote, then he might consider himself to be superior 
to the Premier, who was merely returned from a single constituency, and this might 
lead to frequent friction between the Governor and the Premier. 


But under the Parliamentary system of government prescribed bv the Consti- 
tution for the States, the Governor was to be the constitutional head of the 
Province,—the real executive power being vested in the Ministry responsible to the 
Legislature. . 

“When the whole of the executive power is vested in the Council of Ministers, if there is 
another person who believes that he has got the backing of the province behind him and, therefore. 


at his discretion he can come forward and intervene in the governance of the province, it would 
really amount to a surrender of democracy.” 


(c) The expenses involved and the elaborate machinery of election would 
be out of proportion to the powers vested in the Governor who was to act as a mere 
constitutional head. : 


.. , (e) A Governor elected on adult franchise to be at the top of the political 
life in the province would soon prefer to be the Prime Minister or a Minister with, 
effective powers. The party in power during the election would naturally put 
up for Governorship a person who was not as outstanding as the future Prime 
Minister with the result that the Province would not be able to get the best man 
of the party. All the process of election would have to be gone through only: to 
get a second rate man of the party elected as Governor. Being subsidiary in im- 
portance to the Prime Minister, he would be the nominee of the Prime Minister of 
the Province, which was not a desirable thing. 


_. .(f) Through the procedure of appointment by the President, the Union 
Government would be able to maintain in tact its control over the States. : 


(g) The method of election would encourage separatist tendencies. The’ 
Governor would be the nominee of the Government of that particular province 
to stand for the Governorship. He might be some kind of a rival in that particular, 
majority group which for the moment remained in control of the province.‘ 


“He should be a more detached figure acceptable to the province, otherwise he co: 
Tce g > Id not 
ee and yet may not be a part of the party machine of the panincs: On the whole it would) 
a oe es oe ee Leben ape ra ot in something, education or other fields. 
urally co-operate fully with the Government i i : i ; 
Government and yet represent before the public something above’ politic.” = pe eee eee 
The stability and unity of the i Lever 
I governmental machinery could be achi 
only by adopting the system of nomination. a rite 
. : : nme 
es Sg SS - 
(aa) Constituent Assembly Debates, Vol. VIII, p. 428, ot seq. 


t 
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(B) Arguments against nonination. (i)—A nominated Governor would not be able 
to work for the welfare of a State because he would be a foreigner to that State and 
would not be able to understand anything about it. 


(ii) There is chance of friction between the Governor and the Prime Minister 
of the State no less under the system of nomination, if the Premier of the State 
did not belong to the same party as the nominated Governor.?? 


(iii) An appointed Governor under the instruction of the Centre might 
like to run the administration in a certain way contrary to the wishes of the Cabinet. 
In this tussle, the Cabinet would prevail and the President-appointed Governor 
would have to be recalled. The system of election, therefore was far more 
compatible with good, better and efficient government plus the right of self- 
government. : 


President’s control over Governor.—It is natural that through the power of appoint.’ 
ment and removal, the President will secure more control over the Governors 
of States than was possessed by the Governor-General under the Government of 
India Act, 1935, for, under that Act, the Governors were appointed by the Crown 
without even consulting the Governor-General [Sec. 48 (1)]. Nevertheless, it: 
seems that the Governor under the Constitution being thoroughly a constitutional 
head, the President’s control in the day-to-day administration of the state through 
the medium of the Governor will not be as effective under the Act of 1935. For, 
under that Act, a large sphere of the Provincial administration was taken out 
of the reach of ministerial advice, by requiring the Governor to act in the exercise 
of his ‘ individual judgment ’ or in his ‘ discretion.’ And, in so far as the Governor 
was required ‘to act in his discretion ’, or ‘ to exercise his individual judgment 
he was under the general control of the Governor-General and had to comply with 
such particular directions as may from time to time be given by the Governor- 
General in his discretion [Sec. 54 (1)]- 

But, as we shall see [under Art. 163, post], the Constitution does not require the 
Governor to act in his individual judgment in any matter at all, and the scope of 
“acting in his discretion’ has been narrowed down to some matters in relation 
to the Tribal Areas of Assam, under the Sixth Schedule. So, the Governors of all 
other States, and the Governor of Assam in all other matters, can act only upon 
ministerial advice and the President shall not thus have any power of general up 
tendence over the State administration as was possessed by the Governor-General, 


under Sec. 54 (1) of the Act of 1935. 


Of course, the Constitution retains the power of the Central Co 
to give directions to the Government of the States [see Arts. 256-7, pest] He 
such directions shall be enforced not through the personal agency of the Governor, 
but by 2 different sanction [Art. 365, post]. 


Analogous Provision —Contrast Art. 54, ante, 
156. (1) The Governor shall hold 

office during the pleasure of the aeern : 

(2) The Governor may, by writing under his hand addresse 


i ign his office. . . 
to the President, resign his o as of this article, a 


Subject to the foregoing provisio 
Cuan: ahall hold office for a term of five years from the date on 


which he enters upon his office : ; . + on 
Provided that a Governor shall, notwithstanding the expirati 


il hi nters upon 
of his term, continue to hold office until his successor ¢ pon 
his office. 7 | 
\ : 126 of the Government of India Act, 


providing election of President. 


Term of office of Gover- 
nor: 


(24) Sec. 


(23) Constituent Assembly, Debates, Vol. at 


VUI, p. 437, et seg. 
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OTHER CONSTITUTIONS 
U. S. A.—A State Governor may be removed by the process of impeachment 
by the State Legislature. 
State Constitutions also provide for recall of a Governor by popular vote. 
Australia.—Like the Governor-General himself, the Governor of a State holds 
office during pleasure of the Crown. The Governor cannot be removed by the 
Governor-General and has no responsibility to the latter. 


“The Governors of the States are as much representatives of His Majesty for State purposes as 
the Governor-General of the Commonwealth is for Commonwealth purposes.”??5 


Canada.—The Lieutenant-Governor of a Province may be removed by the 
Governor-General ‘ for cause assigned ’.1 


INDIA 
Art. 156 : Governor's cffize during pleasure of the President.— While the Constitution 
prescribes impeachment to be the mode of removal of the President, it provides 


for removal of a Governor by the President, This is another departure from the 
strict federal principle as obtains in the U.S.A. 


Analogous Provision—Contrast Art. 56, relating to term of office of President. 


157. No person shall be eligible for 
Qualifications for ap- appointment as Governor unless he is a citizen 


pointment as Governor. of India and has completed the age of thirty- 
five years. 


Analogous Prorision—Contrast Art. 58, ante, relating to qualifications for election 
as President. Cls. (1) (¢) and (2) of Art. 58 are not reproduced in the present 
article. In the result, eligibility for membership of the Legislature is not a neces- 
sarv qualification for appointment as Governor nor is the holding of an office of 
profit under either the Union or a State Government, a disqualification. But after 
appointment, the Governor cannot hold any other ‘ office of profit,’ not only under 
the Government but also under any other employer. [Art. 158 (2), pos/]. 


158. (1) The Governor shall not be a member of either 
Conditions of Governor's House of Parliament or of a House of the Legis- 
office. lature of any State specified in the First Sche- 
dule, and if a member of either House of Parliament or of a House of 
the Legislature of any such State be appointed Governor, he shall be 
deemed to have vacated his seat in that House on the date on which 
he enters upon his office as Governor. 


(2) The Governor shall not hold any other office of profit. 


(3) The Governor shall be entitled without payment of rent 
to the use of his official residences and shall be also entitled to such 
emoluments, allowances and privileges as may be determined by 
Parliament by law and, until provision in that behalf is so made, such 


emoluments, allowances and privileges as are specified in the Second 
Schedule. 


(4) The emoluments and allowances of the Gover 
be diminished during his term of office. sete eet 


G.LIR. 155 {220). 
o—-56 


(25) W..S, W. v. Commonwealth, . (1932) 48 (1) Chalmers and Hood Phihips, p. 510, 
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Analogous Provision —The provisions of the present article correspond to those 
af Art. 59, ante, relating te the President. 


159. Every Governor and every person discharging the func- 
tions of the Governor shall, before entering 
upon his office, make and subscribe in the 
a presence of the Chief Justice of the High Court 
exercising jurisdiction in relation to the State, or, in his absence, 
the seniormost Judge of that Court available, an oath or affirm- 
ation in the following form, that is to say— 


“I, A. B., do swear in the name of God that I will faithfully 
solemnly affirm 
execute the office of Governor (or discharge the functions of the Gover- 
nor) of —————_——__——_—-—(name of the State) and will to the 
best cf my ability preserve, protect and defend the Constitution and 
the ‘aw and that I will devote myself to the service and well-being of 
the people of (name of the State). ” 


Analogous Provision —Cf. Art. 60, ante. 
8 , 


1G0O. The President may make such 

eee Oe ae provision as he thinks fit for the discharge of 
ions 0 the ON y . . 

certain contingencies.» the functions of the Governor of a State in any 

contingency not provided for in this Chapter. 


Oath or affirmation by 
the Governor. 





Analogous Provision —Contrast corresponding provision in Art. 70, ante. Under 
the present article, the residuary power to provide for unforeseen contingencies 


is not vested in the State Iegislature but in the President. 


161. The Governor of a State shall have the power to grant 
pardons, reprieves, respites or remissions of 
Power of Governor 1¢ punishment or to suspend, remit or commute 


grant pardons, cetc., and vg an 
to suspend, remit or com- the sentence of any person convicted of ra 
mute sentences in certain offence against any law relating to a matte 


oo which the executive power of the State 
extends. 


= - here the subject has 
Art. 161: Pardoning power of Governor. See pp. 242-3, wh laters 
been fully dealt with. The pardoning power of the Governor is Sa ee 


i low. So 
the executive power of the State, as defined by Art. 162, below , a 
will be canted to pardon offences against laws relating to List II ae eect 
laws relating to matters included in List III, subject to Union laws ae DP caatters 
thereof, if any. It is to be noted that offences against laws with ei Wirt ihe 
included in List I and II are excluded from the scope of Ee ee ay panes 
7th schedule. Also note that the Governor or Rajpramukh sha 
to pardon a sentence of death (see p. 243, ante]. 4 

Analogous Provision.—Cf. Art. 72; ante, relating to the corresponding 


of the President. 


power 


: .; Constitution, the exe- 

1G2. Subject to the provisions - ue Cen eed e ie 
cutive power of a state Ss! , 

ee. ee Sane with respect to which the Legislature 
ae of the State has power to make laws : 
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Provided that in any matter with respect to which the Legis- 
lature of a State and Parliament have power to. make laws, the execu- 
tive power of the State shall be subject to, and limited by, the eu 
power expressly conferred by this Constitution or by any law made by 
Parliament upon the Union or authorities thereof. 

Art. 162: EXTENT oO POWER OF THE FXECUTIVE POWFR OF State.—The 
effects of this article read with Art. 73 [pp. 244-6, ante] are as follows— 

(1) The executive authoritv of a State shall be exclusive in respect of the 
subjects enumerated in List II of Schedule VII. : 

(2) The executive authority of the State will also extend to matters included 
in List III, except as otherwise provided in the Constitution? or in any law made 
by Parliament [Art. 73 (1), Proviso, p. 245, ante). 

(3) The State Executive shall have no authority over the subjects enumerated 
in List I. ‘Executive power’ includes the power of making a decision as to 
action as well as the carrying out of such decision®-a. 


Coursil of Ministers 

163. (1) There shall be a Council of Ministers with the Chief 
Minister at the head to aid and advise the 
Governor in the exercise of his functions, except 
in so far as he is by or under this Constitution 
required to exercise his functions or any of them in his discretion. 

(2) If any question arises whether any matter is or is not a 
matter as respects which the Governor is by or under this Constitution 
required to act in his discretion, the decision of the Governor in his 
discretion shall be final, and the validity of anything done by the 
Governor shall not be called in question on the ground that he ought 
or ought not to have acted in his discretion. 


(3) The question whether any, and if so what, advice was 
ou by Ministers to the Governor shall not be inquired into in any 
ourt. 


Council of Ministers to 
aid and advise Governor. 


OtneR CoNnstTiITUTIONS 


Government of India Act, 1935.—Cl. (1) of Art. 163 of the Constitution is a 
reproduction of sub-section (1) of section 50 of the Act of 1035, minuy the Proviso 
relating to ‘ individual ju lgment’. Cl. (2) of the article repro luces sub-section (3) 
of section 50. Cl. (3) of the article reproducessub-section (4) of section 51 of the 
Act. Sub-section (2) of section 50, which is omitted from the Constitution was— 

“The Governor in his discretion may preside at meetings of the Counci! of Ministers.”” 
The Governor of a State under the Constitution his no power to preside over or 
to be present at meetings of the Council of Ministers. 
INDIA 

Art. 163: Tre Governor ano ats Counctt or Muusters.—It may be said 
that, in general, the relation between the Governor and his Ministers is the same as 
that between the President and his Ministers [see p. 256-7, ante], with this difference 
that while the Constitution does not empower the President to exercise any func- 
tion ‘ in his discretion,’ it authorises the Governor (following the Government 
of India Act, 1935) to exercise some functions ‘in his discretion’. In the exercise 
of these functions, the Governor will not be required to act according to the advice 
of his Ministers or even to seek such advice. Again, if any question arises whether 
ee ee ee nee 


"\1(a) see Arts. 959 <6 : 
tS. 353 ib), 356 (1) (a) ie Enp. v. Sibnath, A.LR. 1945 P.C.-156 
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any matter is or is not a matter as respects which the Governor is or is not required 
by the Constitution to act in his discretion, the decision of the Governor shall be 
final, and the validity of anything done by the Governor shall not be called into 
question on the ground that he ought or ought not to have acted in his discre- 
tion [Art. 163 (2)]. 

___ All this reproduction of the provisions of the Government of India Act, 1935, 
is, however, not of much value, for the Constitution (as finally passed) requires 
very little function to be exercised by the Governor in his discretion. 

The only instances of such a function are to be found in para. 18 (3) of the 6th 
Schedule which provides that until a notification is issued under the paragraph, 
the Governor of Assam shall carry on the administration of a tribal area specified 
in Part B, as the ‘ agent’ of the President, and acting ‘in his discretion’, and in 
para. 9(2) of the same Schedule which says that any dispute as to the share of mining 
royalties between the Government of Assam and a District Council shall be deter- 
mined by the Governor ‘ in his discretion’. So, no Governor other than of Assam 
has any authority to act in his discretion and the discretionary authority of the 
Governor of Assam is also limited to the above matters only. To a certain extent 
therefore, the retention of the words ‘ in his discretion’ in the present article may 
be said to be a drafting anomaly. 


ConsTITUTIONAL POSITION OF THE GovERNOR.—The Governor will be a 
constitutional head of the State Executive as in Canada or Australia, barring the 
two limited spheres of discretionary action, specified above. 

But the Governor is not going to be a mere figure-head. If the Governor 
was an active and good Governor, he could, by means of getting in touch with the 
opponents of the party in power, reconcile them to a good number of measures 
and generally make the administration run smoothly. 

“ The function of the Governer shall be to lubricate the machinery of Goverrment, to see 
that all the wheels are going well by reason not of his interference, but ef his friendly intervention,” ® 

8 eapace \ time may come when there will be many parties, when the Premier might fail to 
bring about a comy romise between the parties and harmonise policies curing crisis, At that time 
the value of the Governor would be immense—most beneficial to the Ministers themselves, because 
they will be able to get confidential information and advice a person who has completely identified 
himself with them and yet is accessible to the other parties.” * 

As Dr. Ambedkar explained, in discussing the position of the Governor, the 
distinction should be borne in mind between ‘ functions’ and ‘duties’. While 
the Governor shall have no functions to discharge by himself, and would Le 
power to override the Ministry in any particular matter,—he would have , 4 
to advise the Ministry, not as the representative of any particular party, aden 
people as a whole,—with the object of securing an impartial, pure and ¢ 


administration ®. 
In relation to the Ministry, the Governor shall have 
One is that he has to retain the Ministry in office because t 


i is pie E second duty is to advise the Ministry and _ 

peat Pe acating with a proce and ask them for reconsideration of decisions.° x eateaak 

Ultimately, of course, the Governor must take the advice given by cuore 

but the role of the Governor is not exactly that of a passive agent. pid NAc, 
of Mr. Asquith® (to describe the relation between the Crown an 


we may say— ne 
“ He is entitled and bound to give his Ministers al 


a twofold duty— 


he Ministry is to hold office 
d suggest an alternate 


Irelevant information which awe ean 
to point out objections which seem to him valid against the SUSE Tb initers “aide the 
if he thinks fit, an alternative policy. Such instructions are a ways re Skee PT oceeded fron’ any 
utmost respect and considered with more respect and deference t ie fithey rach Ministers once 
other quarter. But, in the end, the Sovereign always acts upon : oie wil knowing that they 
(if need be) reconsideration, fecl it their duty to offer. They give that a 

can, and probably will, be upon to account for it by Parliament. 








ii t Assembly 
(3) Dr. P. K. Sen, Constituent Assembly soos aoe iat 
Debates, Vol. VIII, p. 416. ee te cea tes, Vol. 
‘4) Munshi, Cunituent Assemb!y Debates, (6) Constituent Assembly Debates, : 
Vol. VIII, p. 543- . P. 542 
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Analogous Provisions.—Cls. (1) and (3) ef the present article correspond to Cls. 
(1) and (2) of Art. 74. So, for comments upon the present Clauses, see pp. 254, ef 
seq., ante. 


1G4. (1) The Chief Minister shall be appointed by the Gover- 

nor and the other Ministers shall be appointed 

Other provisions as to by the Governor on the advice of the Chief 

ee Minister and the Ministers shall hold office 
during the pleasure of the Governor : 


Provided that in the States of Bihar, Madhya Pradesh and Orissa, 
there shall be a Minister in charge of tribal welfare who may in addition 
be in charge of the welfare of the Scheduled Castes and backward 
classes or any other work. 


(2) The Council of Ministers shall be collectively responsible 
to the Legislative Assembly of the State. 


(3) Before a Minister enters upon his office, the Governor 
shall administer to him the oaths of office and of secrecy according 
to the forms set out for the purpose on the Third Schedule. 


(4) A Minister who for any period of six consecutive months 
is not a member of the Legislature of the State shall at the expiration 
of that period cease to be a Minister. 


(5) The salaries and allowances of Ministers shall be such as 
the Legislature of the State may from time to time by law determine 
and, until the Legislature of the State so determines, shall be as 
specified in the Second Schedule. 


OrtHER ConstTITUTIONS 


Government of India Act, 1935.—Sub-sec. (2) of Sec. 51 of that Act was the same 
as Cl. (4) of Art."164 of the Constitution ; while Sub-sec. (4) of that section has 
been adopted in Cl. (3) of Art. 163. The remaining Sub-sections of Sec. 51 
were— 

; “*(1) The Governor’s Ministers shall be chosen and su ed by hi 
members of the council, and shall hold office during his pkasure. A pies, Sena oe Oa 


; (3) The salaries of Ministers shall be such as the Provincial Legislature may from time to 
time by Act determine, and, unt!l the Provincial Legislature so determine, shall be determined 
-by the Governor : 


Provided that the salary of a Minister shall not be varied during his term of office. 


_ (5) inet of the ee under this section with respect to the chosing and sume 
moning and the dixmissal of Ministers, ond wich respect to the determination of their salaries sh: 

a xmissal of M CES, alari i 

be exercised by him in his discretion. ” ; ef 


It will be seen that the Proviso to Subs 
been incorporated in the Constitution. 
under the Constitution while they 


ec. (3) of S.51 of the Act has not 
Hence, Ministers’ salaries may be reduced 
could not be reduced under the Act. 


INDIA 


jee ae (eka exactly corresponds to Art, 75> 

addition of the Proviso to Cl. (1) which provides for a Minister fi i 

scheduled castes and backward classes in. the States of Bihar Madhes Peas 
and Orissa. For comments upon the present article, therefore, see 26 


ante, with the 


. 
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The Advocate- General for the State 


1G5. (1) The Governor of each State 

gu.htvorate-General_ for the Shall appoint a person who is qualified to be 

e. appointed a Judge of a High Court to be 
Advocate-General for the State. 


(2) It shall be the duty of the Advocate-General to give advice 
to the Government of the State upon such legal matters, and to perform 
such other duties of a legal character, as may from time to time be 
referred or assigned to him by the Governor, and to discharge the 
functions conferred on him by or under this Constitution or any other 
law for the time being in force. 


(3) The Advocate-General shall hold office during the pleasure 
of the Governor, and shall receive such remuneration as the Governor 
may determine. 

OvTHER CONSTITUTIONS 


Government of India Act, 1935.—Art. 165 of our Constitution reproduces, verbatim, 
Sub-secs. (1)-(3) of Sec. 55 of the Act of 1935. Sub-sec. (4) of that section has not 
been adopted. 

INDIA 


Art. 165 : ADVOCATE-GENERAL FOR THE State.—The Advocate-General for a 
State shall have the same position in relation to that State as the Attorney-Gener 
for India has in relation to the Union. In fact, Art. 165 practically reproduces 
Art. 76, with the omission of Cl. (3) of that article. In the result, the Advocate 
onde of a State shall have no ex-ifficio right of audience in Courts outside his 

tate. 

Cl. (2): Functions of the Advocate-General.—As under the Government of India 
Acts, the State Advocate-General shall have the following functions? : 3 

(a) To advise the State Government on any legal problem which may be 
referred to him. 

(6) To represent the State in Orig 
the State is a party. 

(c) To represent the State in any criminal appeals in the 
are regarded as of special importance. 

(d) To enter a nolle prosequi or to grant a fiat for review of 
cases tried by the High Court in its Original jurisdiction. 

(e) To protect public rights in such matters as pu 
nuisances. ® : 
Cl. (3): Status of the Advocate-General—Under the Government of i Act, 
5, the office of the Advocate-General had no connection with the pe - aoe 


193 f 
: nea Bee d the pl 
in the Provincial Government. He enjoyed a Sear a atin this security 


Governor, acting in his individual judgment. T 
gal advice from an officer, 


of tenure were given thus : 
‘ovincial Governmer ‘ 
incial G ts le 1 1 


“ Our main object is to secure for the Pr 
not merely well qualified to tender such advice but entirely free from the tran detincat for 
party associations, whose salary would not be votable® and who would retain Governments 


d of years irrespective of the political fortunes of the Government or 
»10 


a recognised perio f 
with which he may be associated during his tenure of office. 
Gevernment of India Act, 


(7) Gf. J.P. G. Report, Vol. I, para. 400, (9) S. 78 (3) (¢)> 


P- 239. 1935- a 
_ (A) See Entries 8 and 28 of List III of the (10) J. P. G Report, 
7th Sch., post. Pp. 239+ 


inal Causes in the High Court to which 
High Court which 
verdict in criminal 


blic charities and public 


Vol. I, para, 401) 
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Under Sub-sec. (4) of Sec. 55 of the Act of 1935, the Governor had tc act in 
his individual judgment in the exercise of his following powers in relation to the 
Advocate-General,—(i) appointment : (ii) dismissal ; (ii?) remuneration. 

But under the Constitution, the position will be different. Sub-sec. (4) of Sec. 55 
of the Act of 1935, has not been adopted. As a result, in all the above matters, 
the Governor is to act with the advice of Ministers. 

Further, the salary of the Advocate-General is not. charged upon the 
Consolidated fund of the State (cf. Art. 202 (3), post] and will thus be subject to 
vote of the Assembly. The Advocate-General will not thus be independent of the 
Government of the day, as he was under the Act of 1935. 


Conduct of Government Business 


1G6G. (1) All executive action of the 
* Conduct of business of Government of a State shall be expressed to be 
eer re taken in the name of the Governor. : 


(2) Orders and other instruments made and executed in the 
name of the Governor shall be authenticated in such manner as may 
be specified in rules to be made by the Governor, and the validity of 
an order or instrument which is so authenticated shall not be called 
in question on the ground that it is not an order or instrument made 
or executed by the Governor. 


(3) The Governor shall make rules for the more convenient 
‘transaction of the business of the Government of the State, and for 
the allocation among Ministers of the said business in so far as it is not 
business with respect to which the Governor is by or under this Consti- 
tution required to act in his discretion. 


OTHER CONSTITUTIONS 


Government of India Act, 1935.—Art. 166 of our Constitution reproduces Sub- 
secs, (1) and (2) and the main portion of Subsec. (3) of Sec. 59 of the Act of 1935. 


INDIA 


Art. 166: Conpuct oF Business OF THE GOVERNMENT OF A STATE.—For 


Comments, see Art. 77, (at. pp. 273-4, ante), to which the present article exactly 
corresponds. 


Ct, (2) : ‘ Orders” —The word ‘order’ in this clause refers not only to 
executive orders but also to orders which are legislative in nature!, 


Rule made by Governor—The following rule, made by the G 
Bengal? will illustrate this clause ; . a Tene 


“In exercise of the power referred by clause (2) of Art. 166 of the Constitution of Indi , 
at of all previous rules made in this behalf, the Governor is pleased to make the following 
les :— 
~~ (1) All otders or instruments wiade or executed by or on behalf of the Gover VM 
Bengal shall be expressed to be made or executed in the name of the Governor. Sonate ie 
*(2) Save in cases where an officer has been specially empowered to sign an ord: i 
_ of the Government of West Bengal, every such order or instrument shall be signed by either a <a 


eet 
= (41) Harprasad. v- “Dt. Magistrate, ALR. (12) Note no. 


1949 All. 403 ; Kali . Emperor ALR, it AR., dated 28—1—s0, 
we pt £3 3 Kaliprasad v. Empzror;sAA:R. - Vide Calcutta Gazette, 22/50, Part “Typ is4. 
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tary, a Joint Secretary, a Deputy Secretary, an Under Secretary or an Assistant Secretary to the 
Government of West Bengal, and such signatures shall be deemed to be the proper authentication of 
such orders or instruments. 


Explanation.—In this rule the reference to a Secretary, a Joint Secretary, a Deputy Secretary, 
an Under Secretary and an Assistant Secretary shall include respectively references to an Additional 
Secretary, an Additional Joint Secretary, an Additional Deputy Secretary, an Additional Under 
Secretary and an Additional Assistant Secretary.” 


The Explanation to the above Rule adopts a Patna ruling!3 that ‘ Under 
Secretary ’ includes an ‘ Additional Under Secretary.’ 


Bar to Judicial enquiry—This clause provides that the validity of an order 
or instrument which is authenticated according to rules made by the Governor, 
shall not be called in question on the ground that it is not made or executed by the 
Governor. Therefore, as soon as the order is tendered, and the order is expressed 
in the name of the Governor and duly authenticated, it is not open to a Court of 
law to question the authenticity of the order to the extent that it is an order of the 
Government of the State.!4 


But this provision makes the order, etc., immune from challenge on one ground 
z P . > > oS gi ” 
only, viz., that “ the order or instrument was not made or executed by the Governor”. 


(a) It does not oust the jurisdiction of the Court to examine the validity 
of the order or instrument on any other ground, particularly where there is a recital 
purporting to state as a fact the carrying out of a condition necessary for the valid 
making of the order. In such a case, the Court has got the power to enquire 
whether that condition precedent has in fact been carried out. Of course, in the 
normal case, the existence of such a recital in the order will lead to a presumption 
that the necessary condition was fulfilled, and the person who wants to challenge 
the validity of the order has got a very difficult onus, but the Court is not without 
power to determine the validity of the order, on taking proper evidence.?® 


(6) Similarly, the order shall have no validity, notwithstanding the authenti- 
cation, if it is not ‘ expressed to be taken in the name of the President’ (or the 
Governor as the case may be). The provisions of clause (1) of Arts. 77 and 166 
must be construed as mandatory.!® In G. K. Gas Co. v. Emperor!?, the Federal 
Court had, of course, held an analogous provision in Sec. 40 (1) of the gth Schedule 
to the Government of India Act, 1935. But that provision, as will appear from ne 
judgment of the Federal Court, was of a different nature ; further, the ete 
Court appears to have taken into consideration the fact that in that section, ee 
provisions as to ‘ expression’ and ‘signature’ were coupled together in 
same clause so that the provision as to ‘ expression ’ could not be held to be a separa’ 
mandatory provision by itself. Thus, the Federal Court said— 

coy As intai ision as to the expression is completely separate and manda- 
tory by Heel. - pee! as it is in cose juxtaposition with the provision as to 
signature and its limited purpose, as a separate imperative provision... +++ 


8 ‘ + 

But in Arts. 77 and 166 of the Constitution, the provisions as to laity 

stand separate from Cl. (2) which bars the Courts from Speers ee 

of a duly authenticated order on the ground that it was not ae Tee the 
by the President. Again, under Cl. (2), authentication et 
order has been ‘ made and executed’ ‘in the name of the Presi . 


ing Emperor v. Shib- 
(13) Siddique Ali_v. Province of Bihar, A.I.R. W.N. 25 (32) Pe os fons aperor 
Pat. 241. [The contrary decision in nath, ALR. 1943 ee ne view in Shripad v. 
TRS pai. The King, (1948) 4 D.L.R. 95 (Pat.) (16) I prefer to RT (Bhagwati, J.) 10 
refers to a case where particular officers were Bowe a oe OT AAR. 1947 Bom. 
specified by a statute. ] - ror. G. : é Cat ats to. the cOmIFary. 
ni, Rao v. Ahind, (1948) 3 DLR. 32 (04) 3 Ee Gas Co v Emperor, Ad.R. 1947 
: (tg) King-Emperor v. Shibnath, (1945) 50C. F.C. 38. 
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Analogous Provision —The provisions of Art. 166 are exactly similar to those 
of Art. 77, ante. 


Duties of Chief Minister 1G. Itshall be the duty of the Chief 


as respects the furnishing of oo 
information to Governor, etc. Minister of each State— 


(a) to communicate to the Governor of the State all decisions 
of the Council of Ministers relating to the administration of the affairs 
of State and proposals for legislation ; 


(6) to furnish such information relating to the administration 
of the affairs of the State and proposals for legislation as the Governor 
may call for ; and 


(c) if the Governor so requires, to submit for the consideration 
of the Council of Ministers any matter on which a decision has been 
taken by a Minister but which has not been considered by the Council. 


Art. 167: Duty of Chief Minister in relation to Governor.—This article exactly 
corresponds to Art. 78. So, for comments, see pp. 274-5, ante. The object of this 
article is not to enable the Governor to interfere with the day-to-day proceedings 
of the Council of Ministers. Though the Governor was a mere constitutional 
head, and shall have no ‘ functions’, he shall have certain duties, which include the 
responsibility to secure impartiality and purity in the administration. Hence, 

“Although the Governor was bound to accept the advice of his Ministry he was nevertheless 


free to suggest reconsideration of certain decisions which he could n ii ion i 
n : ot do unless information 
segard to the conduct of administrative business was made available to him, eS 


Cuapter III.—Tue State LEGISLATURE 
General 


1G8. (1) For every State there sh 

eas ; : * eve all 

aeenstitution of Legisla- be a legislature which’ shall consist of the 
* Governor, and 


(a) in the States of Bihar, Bombay, Madras, Punj 
Pradesh® and West Bengal, two Houses ; a oo aces 


(b) in other States, one House. 


(2) Where there are two Houses of the Le; 


islat 
one shall be known as the Legislative Council ad theo ons 
Legislative Assembly, and where there is only one House, it shall be 


known as the Legislative Assembly. 


Art. 168: Constitution of State Legislatures—The Legislature of : 
ee a oe ae the Legislative Assembly a the Goiicilot See 
~ : a tates of Madras, Bombay, Uttar Pradesh, Bihar, West Bengal and the 


In the other States, such as Assam, Madhya P i . 
lature will be unicameral, i.e., consisting of the ya Tradesh and Orissa, the Legis- 


lower H islati 
only, The Governor will be a part of the Legidlature aps — Assembly} 





(18) The name ‘ Uttar Pradesh’ has been dated 2g—1—. : 
substituted for ‘the United Provinces’ by the Altsrationt of Na) oe United Provinces 
Constitution (Amendment of the First and dated 24—1—50] ler, 1956 [S. O. 32, 
Fourth Schedules) Order, 1950 [C. O. 3, Seu 
C—s7 
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Analogous Provision.—What distinguishes the State Legislature from the Union 
Parliament [Art. 79, p. 276, ante] is that three of the States shall have no second 
chamber and the other States shall also be free to abolish the second chamber, 
in the manner provided by Art. 169, below. z 


1G9. (1) Notwithstanding anything in Article 168, Parliament 
may by law provide for the abolition of the 

coe ar cheatin. Legislative Council of a State having such a 
Sima Council or for the creation of such a Council 
in a State having no such Council, if the 

Legislative Assembly of the State passes a resolution to that effect 
by a majority of the total membership of the Assembly and by a 
majority of not less than two-thirds of the members of the Assembly 


present and voting. 


(2) Any lawreferred toin clause (1) shall contain such provisions 
for the amendment of this Constitution as may be necessary to give 
effect to the provisions of the law and may also contain such supplemen- 
tal, incidental and consequential provisions as Parliament may deem 


necessary. 


(3) Nosuch law as aforesaid shall be deemed to be an amend- 
ment of this Constitution for the purposes of article 368. 

Art. 169: Abolition or Creation of Second Chamber in States.—Though the Consti+ 
tution itself provides a Second Chamber in six States!® and leaves the others to be 
unicameral, it makes it possible either to abolish the Second Chamber in any 
of the above six States, er to create a Second Chamber in any of the remaining 
States!® without the necessity of going through the process of constitutional 
amendment. The only requirement for such a change will be a resolution passed 
by a special majority of the lower House of the State Legislature itself, as provided 
in Cl. (1) of the present article followed by a law made by Parliament in the 
ordinary course of legislation, making consequential changes as may be necessary. 

The word ‘ may’ in Cl. (1) shows that Parliament is not bound to make such 
a law even if such resolution is passed by the Legislative Assembly of the State con- 
cerned. Apart from that, the Courts shall have no power to compel Parliament 
to perform its constitutional duty [see p. 21, ante]. 


170. (1) Subject to the provisions of 

Composition of the Legis article 333, the Legislative Assembly of each 

ee State shail be composed of members chosen 
by direct election. 


(2) The representation of each territorial constituency jn 
Legislative Assembly of a State shall be on the basis of ‘ e ee : 
of that constituency as ascertained at the last Be ae Ge 
which the relevant figures have been published and s| oe an 
case of the autonomous districts of Assam and the or sie : oe _ 
prising the cantonment and municipality of Shillong, reece ee 
not more than one member for every seventy-five tho 


(1g) Art. 168 (1). 
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Provided that the total number of members in the Legislative 
Assembly of a State shall in no case be more than five hundred or 
less than sixty. 


(3) The ratio between the number of members to be allotted 
to each territorial constituency in a State and the population of that 
constituency as ascertained at the last preceding census of which the 
relevant figures have been published shall, so far as practicable, be the 
same throughout the State. 


(4) Upon the completion of each census, the representation 
of the several territorial constituencies in the Legislative Assembly of 
each State shall be readjusted by such authority, in such manner 
and with effect from such date as Parliament may by law determine : 


Provided that such readjustment shall not affect representation 
in the Legislative Assembly until the dissolution of the then existing 
Assembly. 


Art. 170: Composition of the Legislative Assembly—The Legislative Assembly 
of each State shall be composed of members chosen by direct election on the basis 
of adult suffrage®°, The territorial constituencies shall be so arranged that there 
shall be not more than one representative for every 75,000 of the population, making 
a total number of members in the Legislative Assembly of a State,—not more than 
500 nor less than 60. In other words, the size of the Legislative Assembly of any 
State shall depend upon its population and will be of any figure between 60 and 
500, according to the population of that State. 


Cls. (3) and (4) of the present article are a reproduction of cls. 
of Art. 81, ante. P cls. (1) (¢) and (3) 


Cl. (2): Legislation by Parliament.—Parliament has power to legislate with 
respect to the present matter, under Entry 72 of List I of the Seventh Schedule 
post. Parliament has provided for representation in the State Legislative Assem— 
blies by secs. 7-9 and the Second Schedule of the Representation of the People 
Act (XLITI), 1950. Secs. 7-9 of the Act are as follows:— E 

7, Total number of seats in the Legislative Assemblies — 7 
Legislative Assembly of =. State specified in the first column ore the Genand east ta be allel 


by persons chosen by direct clection, shall be the number ified i 
opposite to that State, i erred ee Sena COs Sharer 


8. Assembly constituencies. —For the purpose of elections to a Legislati 
be the constituencies provided by order under section 9, and no other couiceene ee 


9. Delimitation of Assembly constituencies.—As soon 


Act, the President shall by order, determine— meer pie the commencement of this 


(a) the constituencies into which each State shall ivi i 
‘ore eeatiee Amenity of hae Siac ate shall be divided for the Purpose of elections. 


(6) the extent of each constituency ; 


(c) the number of scats allotted to each constituency ; and 


(d) the number of seats, if any, reserved for th 
in aa constituency.” Y for the scheduled castes or for the scheduled tribes 


ee —™ 


(20) Art. 326, post. 
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Total number of seats in the Legislative Assemblies. 


Name of State. Total num- 
ber of seats. 
(1) 2 
Part A States. Bi 
1, Assam a8 vis Bie 7 
2. Bihar es ae ae oe ms = _ 
3. Bombay a +e fs es 2 - oe 
4. Madhya Pradesh a i as oe . te 
5. Madras a fs vs “s 7 ae 
6, Orissa os os a3 Ne = aa ee 
7. Punjab ees os ave ge = 2 36 
8. Uttar Pradesh os ie as os . ‘0 
g. West Bengal ne 3 


Part B States.22 


1. Hyderabad .. oi : os 17: 

2. Madhya Bharat a 3% bs a . 3 
3. Mysore fe a a $s : = ae 
4. Patiala and East Punjab States Union .. a 5 60 
5. Rajasthan os i ce “fe 160 
6, Saurashtra ae a $e os ote 60 
7. Travancore-Cochin .. 7 ae es 108 


Analogous Provision.—Compare Art. 81, ante. 
171. (1) The total number of members in the Legislative 
Bi cotati s tes Council of a State having such a Council 
hee cine gi“ shall not exceed one-fourth of the total 
number of members in the Legislative Assem- 


bly of that State: 

Provided that the total number of members in the Legislative 
Council of a State shall in no case be less than forty. 

2) Until Parliament by law otherwise provides, the composi- 
tion of the Legislative Council of a State shall be as provided in 


clause (3). : 
(3) Of the total number of members of the Legislative Council 


of a State— 

(a) as nearly as may be, one-third shal! be elected by electorates 
consisting of members of municipalities, district boards, and suc 
other local authorities in the State as Parliament may by law specify ; 

(b) as nearly as may be, one-twelfth shall be elected by electo- 


rates consisting of persons residing in the State who have been for 
i n the territory © 


at least three years graduates of any university i ritory 
India or have been for at least three years in possession of STE 
prescribed by or under any law made by Parliament as equivalent 
to that of a graduate of any such university ; 

(c) as nearly as may be, one-twelfth shall be elector ey 
electorates consisting of persons who have been for at least 
years engaged in teaching in such educational aes Aasen 
the State, not lower in standard than that of a se ainents 
as may be prescribed by or under any Jaw made by en : ou 

(d) as nearly as may be, one-third shall be es a . 
members of the Legislative Assembly of the State rom g 
persons who are not members of the Assembly ; 


The Second Schedule of the above Act provides— 
by reason of Art. 238, post 






(21) Art. 170 is applicable to State in Pa 
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(e) the remainder shall be nominated by the Governor in 
accordance with the provisions of clause (5). 


The members to be elected under sub-clauses (2), 1) 
and (c) of clause (3) shall be chosen in such territorial constituencies 
as may be prescribed by or under any law made by Parliament, 
and the elections under the said sub-clauses and under sub-clause 
(d) of the said clause shall be held in accordance with the system 
of proportional representation by means of the single transferable 
vote. 


The members to be nominated by the Governor under 
sub-clause (¢) of clause (3) shall consist of persons having special 
knowledge or practical experience in respect of such matters as the 
following, namely :— 


Literature, science, art, co-operative movement and social 
service. 


Art. 171 : Composition of Legislative Council—The size of the Legislative Council 
shall vary with that of the Legislative Assembly,—the membership of the Council 
being not more than 4 of the membership of the Legislative Assembly but not 
less than 40. This provision has been adopted so that the Upper House (the Coun~ 
cil) may not get a predominance in the Legislature. The system of composition 
of the Council as laid down in the Constitution is not final. The final power 
providing the composition of this Chamber of the State Legislature is given to the 
Union Parliament. 


Cl. (2) : Legislation by Parliament—Parliament has already made provisions 
under the present clause in Sec. 10 and the Third Schedule of the Representation 
of the People Act (XLIII), 1950. 


Sec. 10 of that Act provides— 


‘* Allocation of seats in the Legislative Councils.—The allocation of seats in the Legislative Councils 
of the States having such ¢ ouncils shall be as shown in the Third Schedule. 


(2) In the Legislative Council of each State specified in the first column of the Third Schedule, 
wee shall os the number of seats specified in the second column thereof opposite to that State, and 
of those seats,— 


{a) the numbers specifi d in the third, fourth and fifth columns shall be the numbers of seats. 


to be filled by persons elected ectively ; by the electorat d to ii 
lind (0) of clades (5) of articie » ne ly 3 by the electorates referred to in sub-clauses (a), (5) 


(6) the number specified in the sixth column shall be the number of seats to be filled by persons 


elected by the members of the Legislative Assembly of the State fi 
esbee teeta stout y ¢ from amongst persons who are not 


(c) the number specified in the seventh column shall be the number of seats tobe filled b 
2etsons nominated by the Governor or Rajpramukh, as the case be. in accord, e 
with Gc provisions of Amie G) ACME DE? OF the State in accordance 
SEF aor Ms 





‘ sldeasee A, 3% " 


(22) ‘That'is, urider Gt. (2) of Ave. 194° (3). 
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The Third Schedule of the above Act is as follows :— 
“ Allocation of seats in the Legislative Councils. 








Number to be elected or nominated under 








Total article 171 (3). 
; number; A ~ 
Name of State. of seats. Sub- Sub- Sub- Sub- Sub- 
clause clause clause clause clause 
(a). (6). (c). (d). (e). 
(1) (2) (3) (4) (5) (6) (7) 
Part A States. 
1. Bihar 5 
i + 72 24 6 6 2 12 
2. Bombay sa we 72 24 6 6 24 12 
3. Madras ae ie 72 24 6 6 24 12 
4. Pubjab ay Se 40 13 3 3 13 8 
5. Uttar Pradesh .. os 72 24 6 6 24 12 
6. West Bengal ha ae 51 17 4 4 17 9 
Part B State. 
1. Mysore we 3 40 13 3 3 13 8” 





It appears from the above, read with Cl. (3) of Art. 171, that the Council of 
States shall have a heterogenous composition, its members being drawn from various 
sources. Briefly speaking, § of the total number of members of the Council shall 
be indirectly elected, and + will be nominated by the Governor. Thus,— 


(a) + of the total number of members of the Council shall be elected by 
electorates consisting of members of local bodies such as municipalities, district 
boards. 


(b) zr shall be elected by electorates consisting of graduates of three years’ 


iz 
standing residing in the State. 

(c) js shall be elected by electorates consisting of persons engaged for at 
least three years in teaching in educational institutions within the State, not lower 
in standard than secondary schools. 

(d) 4 shall be elected by members of the Legislative Assembly from amongst 
persons who are not members of the Assembly. 

(e) The remainder shall be nominated by the Governor from persons having 
special knowledge or practical experience in respect of such matters as literature, 
science, art, co-operative movement and social services. 

Cl. (4) : Delimitation of Council Constituencies.—Sec. 
of the People Act (XLIII of 1950) provides— 
“ As soon as may be after the commencement of this Act, the President shall, by order, 


i islati i] shall be divided for 
h State having a Legislative Council shal 
ee er each of the sub-clauses (a), (6) and (c) of clause (3) of 


11 of the Representation 
determine— 


(a) the constituencies into which 
the purpose of elections to that Council und: 


Art. 1715 
(6) the extent of each constituency ; 
; 2 
{seats allotted to each constituency.” 


Assembly of every State, unless 
jved, shall continue for five years 


: : a 
Duration of State Legis- from the date appointed for its in meeting 
eat and no longer and the expiration © 


period of five years shall operate as a dissolution of the Assembly : 


and 
(c) the number o} 


172. (1) Every Legislativ 
sooner disso 
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Provided that the said period may, while a Proclamation of 
Emergency is in operation, be extended by Parliament by law for a 
period not exceeding one year at a time and not extending in any 
case beyond a period of six months after the Proclamation has ceased 
to operate. 


(2) The Legislative Council of a State shall not be subject 
to dissolution, but as nearly as possible one-third of the members 
thereof shall retire as soon as may be on the expiration of every 
second year in accordance with the provisions made in that behalf 
by Parliament by law. 


Art. 172 : Duration of State Legislatures —The provisions of this article are exactly 
similar to those of Art. 83 [p. 288, ante]. 


Qualification for member- 173. Aperson shall not be qualified to 
ship of the State Legislas be chosen to fill a seat in the Legislature of a 
ante. State unless he— 


(a) is a citizen of India ; 
(6) is, in the case of a seat in the Legislative Assembly, not 


less than twenty-five years of age and, in the case of a seat in the 
Legislative Council, not less than thirty years of age ; and 


: (c) possesses such other qualifications as may be prescribed 
in that behalf by or under any law made by Parliament. 


_ Art. 173: Qualifications for membership of State Legislature—The provisions of 
this article are exactly similar to those of Art. 84 [p. 290, ante]. 


174. (1) The House or Houses of the Legislature of the State 
shall be summoned to meet twice at least 


Sessions of the State j i 1 
Eealaiare, prorogation 22 every year, and six months shall not inter- 
and dissolution, vene between their last sitting in one session 


7 ‘ and the date appointed for their first sitting 
in the next session. 


(2) Subject to the provisions of clause (1), the Governor may 
from time to time— . 


(2) summon the House or either House to meet at such time 
and place as he thinks fit ; 


(6) prorogue the House or Houses ; 
(c) dissolve the Legislative Assembly. 
Art. 174 : Sessions, summoning, etc., of State Legislature—This Arti 


corresponds to Art. 85 [pp. 2 91-5, ante). fle: exactly 


“ Session ’—See p. 294, ante. 


Rule 1 of the West Bengal islati 
Procedure Rules defines it thus— pet Lepilative Assembly 
“* Session ’ means the whole 


prorogued.”” Period, from the time when the Assembly meets to the time when it is 
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Summons for meeting—Rule 2 of the West Bengal Legislative Assembly Pro- 
cedure Rules, 1950, says— 7 ; 
“Whenever it appears to the Governor that the Assembly should be summoned— 


(@ he shall cause a notification to be is i 
all ca a fica published in the Calcutta Gozette, appointi' 
hour and place for a mecting of the Assembly, and. peee sae eae 


ib) e Sei | 
5) the Secretary shall send to each member a summons to attend the meeting.” 


175. (1) The Governor may address the Legislative Assembly 
or, in the case of a State having a Legislati 
See __ oF, in the cz g a Legislative 
fe oe ae Council, either House of the Legislature 
the House or Houses. of the State, or both Houses assembled together, 
and may for that purpose require the atten- 
dance of members. 


; (2) The Governor may send messages to the House or Houses 
ot the Legislature of the State, whether with respect to a Bill then 
pending in the Legislature or otherwise, and a House to which 
any message is so sent shall with all convenient despatch consider 
any matter required by the message to be taken into consideration. 


Art. 175 : Governor's right to address and send messages.—This article corresponds 
to Art. 86 [pp. 296-7, ante]. 


17G. (1) At the commencement of every session, the Gover- 
a nor shall address the Legislative Assembly or, 
gobecial address by the in the case of a State having a Legislative 
ment of every session. Council, both Houses assembled together and 
inform the Legislature of the causes of its 

summons. 


(2) Provision shall be made by the rules regulating the proce- 
dure of the House or either House for the allotment of time for discus- 
sion of the matters referred to in such address and for the precedence 
of such discussion over other business of the House. 


Art. 176: Opening Speech of Governor—Rule 3 of the West Bengal Legislative 
Assembly Procedure Rules, 1950, reproduced below, will illustrate the provisions 
of this Article— 


“ (1) On the day and the hour appointed for the commencemen 
of the Assembly not being the first meeting after a dissolution and in the case 
solution on the first sitting of the Assembly after the election of the Speaker, the G 
the Assembly as required by Art. 176 of the Constitution. sa‘Abecibh 

‘ the Assembly 
2) After the delivery of the speech by the Governor, the Speaker shall report to 
that re Cees had been pleased to make a speech and shall lay a copy of the speech on ae 
r 


. : io i ectful 
(3) On such report being made, notice may be given of a moti ot og the thanks ithe Assembly 


presented to His Excellency the Governor in reply to his speec 
for the speech delivered by him. j 4 
i i i ture 
) Osuch a motion being made, the Assembly shall adjourn toafu ‘ 

of the sation The Speaker shall allot such time for the discussion of the motion 
necessary. 

(5) Amendments may be moved to 
end of the Address but not otherwise on suc 

(6) The debate on the Address shall take 
business. 


(7) The address having been adopt 
Governor by the Speaker in such manner as the Governor may appoint. 


(8) The Speaker shall report to the Assembly the Governor’s reply to the Address. 


t and holding of any session 
of a session after a dis- 
‘overnor will address 


ate for the discussion 
as he may consider 


additional words at the 
aker may determine. 
t formal 


such motion by way of adding 
h notice being given as the Spe: 
precedence over all other business excep! 


ic 
ed with or without amendment shall be presented to th 
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177. Every Minister and the Advocate-General for a State 

shall have the right to speak in, and otherwise 

Rights of Ministers and to take part in the proceedings of, the Legisla- 

poe ner sia as res tive Assembly of the State or, in the case of 

a State having a Legislative Council, both 

Houses, and to speak in, and otherwise to take part in the proceedings 

of, any committee of the Legislature of which he may be named a 
member, but shall not, by virtue of this article, be entitled to vote. 


Art. 177+ Rights of Ministers as respects the Houses.—This article exactly corres- 
ponds to Art. 88 [pp. 299-300, ante]. 


Officers of the State Legislature 


178. Every Legislative Assembly of a State shall, as soon as 
may be, choose two members of the Assembly 


Jie cree eet De tobe respectively Speaker and Deputy Speaker 
hee Absembly. thereof and, so often as the office of Speaker 


or Deputy Speaker becomes vacant, the 
Assembly shall choose another member to be Speaker or Deputy 
Speaker, as the case may be. 


Art. 178 : Speaker and Deputy Speaker.—This article exactly corresponds to Art. 94 
[p. 304, ante.] 


Election of Speaker —The West Bengal Assembly has made the following rules?* 
relating to the election of Speaker and Deputy Speaker : 


“5. (1) When, owing to a vacancy in the office of the Speaker, it is necessary to chose a member 
as Speaker, the Governor shall fix a date for the holding of the election, and the Secretary shall send 
to every member notice of the date so fixed. 


(2) At any time before 1 p.u. on the day preceding the date so fixed, any member may 
nominate another member for election by delivering to the Secretary a nomination paper signed by 
himself as proposer and by a third member as seconder, and stating—, 


(a) the name of the member nominated, and 
(b) that the proposer has ascertained that such member is willing to serve as Speaker, if elected. 


(3) The person presiding shall read out to the Assembly the names of the members who hav~ 
been duly nominated together with those of their proposers and seconders, and, if only one member 
has been so nominated, shall declare that member to be elected. Ifmore than one member has been 
so nominated, the Assembly shall proceed to elect a Speaker by ballot. 


(4) For the purposes of sub-rule 3, a member shall not be deemed to have b: lul i 
or be entitled to vote ifhe and his proposer and seconder have not, before dieceading ec 
by the person presiding, made the oath or affirmation as members of the Assembly. 


(5) Where more than two candidates have been nominated and at the first ball i 
obtains more votes than the aggregate votes obtained by the other Coulda the candice whniea. 
obtained the smallest number of votes shall be excluded from the election and balloting shall proceed, 
the candidate obtaining the smallest number of votes at each ballot being excluded from the election, 


until one candidate obtains more votes than the remajning candidate or th 
Seats . an the 
remaining candidates, as the case may be. . ea eohn Week: Cie 


(6) Where at any ballot any of two or more candidates obtain an equal 
one of them has to be excluded from the election under sub-rule (5) the Pernbisies cr eran 


the candidates whose votes are equal, of the candidat i i 
lots in such manner as the perion presiding or dea Se ee ee by drawing of 


6. (1) As soon as may be after the electi ‘; 
ea be Demuny Sab = ¢ election of the Speaker, the Assembly shall elect one of its 


, (2) At any time before 1 p.m. on the day preceding the date fixed b 
election of a Deputy Speaker any member may nominate another member fae aa ae 


ree, 


vering 


(23) Rules 5-6 of the West Bengal Assembly ordi ; 
Procione “Bakes, 1950 (Cal. Gaz, cage, et ee 91050). 


C58 
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to the Secretary, a nomination Paper signed by himself as proposer and by a third member as 
seconder, and stating— 


(a) the name of the member nominated, and 


aa (o) that the proposer has ascertained that such member is willing to serve as Deputy Speaker, 
ii elected. 


(3). The Speaker shall read out to the Assembly the names of the members who have been duly 
nominated together with those of their proposers and seconders, and if only one member has been 
so nominated, shall declare that member to be elected. If more than one member has been so nomi- 
nated, the Assembly shall proceed to elect a Deputy Speaker by ballot. 


(4) The provisions of sub-rules (4), (5) and (6) of rule 5 shall apply to such election. 


(5) If a vacancy in the office of Deputy Speaker occurs during the life of an Assembly a 
fresh election shall be held in accordance with the procedure hereinbefore mentioned.” 


Vacation and_ resignation 


of, and Temoval from, the 179. A member holding office as 
ce Spear eT and De Speaker or Deputy Speaker of an Assembly— 

(a) shall vacate his office if he ceases to be a member of the 
Assembly ; 


(6) may at any time by writing under his hand addressed, 
if such member is the Speaker, to the Deputy Speaker, and if such 
member is the Deputy Speaker, to the Speaker, resign his office ; 
and 


(c) may be removed from his office by a resolution of the 
Assembly passed by a majority of all the then members of the Assembly : 


Provided that no resolution for the purpose of clause (c) shall 
be moved unless at least fourteen days’ notice has been given of 
the intention to move the resolution : 


Provided further that, whenever the Assembly is dissolved, 
the Speaker shall not vacate his office until immediately before 
the first meeting of the Assembly after the dissolution. 


Art. 179: Vacation of Office of Speaker and Deputy Speaker—This Article corres 
ponds to Art. 94 [p. 304 ante]. . 
Cl. (c) : Removal by resolution of Assembly.—Rule 95 of the West Bengal Legis- 
lative Assembly Procedure Rules, 1950, provides— : 
ker from office of which 


“Any resolution to remove either the Speaker or the Deputy Spea ty by the person 
the required notice of fourteen days has been received, shall be read to the a aia °Y.eave! being 
presiding over the Assembly.?4 He shall then request those members who are i eee aries ioe 
granted to move the resolution to rise in their places, and if not less than ens Dated: If less 
accordingly, the person presiding over the Assembly shall intimate that: eae + gram the intend= 
than twenty-eight members rise, the person presiding over the sear ly 
ing mover thereof that he has not the leave of the Assembly to move it. 


‘ ; t, the duties 
180. (1) While the office of Speaker is vacant, 
Bower. “of tHe ee of the office shall be performed by the ae 
Speaker or other person to Speaker or, if the office of De caenibty 
perform the duties of the is also vacant, by such member of the 


Speaker. or te 'as the Governor may appoint for the purpose. 
Sane ak 
(2) During the absence of the Speaker from Sear nen 

the Assembly the Deputy Speaker or, if he is also absent, 


Bye Naat eae ee er eee 


(24) See Art. 181, post. 
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as may be determined by the rules of procedure of the Asscmbly, 
or, ifno such person is present, such other person as may be determined 
by the Assembly, shall act as Speaker. 


Art. 180: Performance of duties of Speaker during vacancy or absence.—This article 
‘corresponds to Art. 95 [p. 304, ante]. 


Cl. (2): Temporary Chairman.—This clause provides for the Nee of 
the Assembly during the absence of both the Speaker and the Deputy aura i 
Under the present clause, the West Bengal Legislative Assembly has made the 
following rule?5 :— 

“ At the commencement of every session the Speaker shall nominate from amongst the members of 
the Assembly a panel of not more than four chairmen any onc of whom may preside over” the Assembly 
in the absence of the Speaker and Deputy Speaker, when so requested by the Speaker, or in his absence, 
by the Deputy Speaker.” 

All the powers belonging to the Speaker shall be exercisable by the person 
‘presiding under the above rule.! 


181. (1) At any sitting of the Legislative Assembly, while 

any resolution for the removal of the Speaker 

The Speaker and the Dee from his office is under consideration, the 

puty Speaker not to pre- Speaker, or while any resolution for the removal 

side while a resolution for : * 

his removal from office is Of the Deputy Speaker from his office is 

under consideration. under consideration, the Deputy Speaker, 

shall not, though he is present, preside, and 

the provisions of clause (2) of article 180 shall apply in relation to 

every such sitting as they apply in relation to a sitting from which 
the Speaker or, as the case may be, the Deputy Speaker, is absent. 


(2) The Speaker shall have the right to speak in, and otherwise 
to take part in the proceedings of, the Legislative Assembly while 
any resolution for his removal from office is under consideration in 
the Assembly and shall, notwithstanding anything in article 189, 
be entitled to vote only in the first instance on such resolution or 


on any other matter during such proceedings but not in the case 
of an equality of votes. 


Art. 181: Presiding over Assembly while resolution for removal of Speaker or Deputy 
Speaker is under consideration —This article corresponds to Art. g6 [p. 305, ante]. 


182. The Legislative Council of every State having such 

fe A Council shall, as soon as may be, choose two 

Bee Gian oe 8 members of the Council to be respectively 

Legislative Council. Chairman and Deputy Chairman thereof and, 

so often as the office of Chairman or Deputy 

cant, the Council shall choose another member 
eputy Chairman, as the case may be. 


_ . Art. 182: Chairman and Deputy Chairman Legislative Council.—This arti 
Pie Geka Cote a aa, Hi of Legislative Council_—This article 


Cf. Art. 89 [p. 300, ante]. 


(25) Rule 7 of ths West Bengal Lezislati 
Assembly Procedure Rules, 1950. oe 


‘Chairman becomes va 
to be Chairman or D 


(1) Rule 18, ibid, 
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oe aa 1 83. A member holding office as 
offices of Chairman and De- Chairman or Deputy Chairman of a Legis- 
puty Chairman. lative Council— 


(a) shall vacate his office if he ceases to be a member of the 
Council ; 

(b) may at any time by writing under his hand addressed, if 
such member is the Chairman, to the Deputy Chairman, and if 
such member is the Deputy Chairman, to the Chairman, resign 
his office ; and 


(c) may be removed from his office by a resolution of the 
Council passed by a majority of all the then members of the Council : 


Provided that no resolution for the purpose of clause (c) 
shall be moved unless at least fourteen days’ notice has been given 
of the intention to move the resolution. 


Art. 183: Vacation of office of Chairman and Deputy Chairman.—This article is 
exactly similar to Art. 179 and also corresponds to Art. go, ante. 


184. (1) While the office of Chair- 

Power of the Deputy man is vacant, the duties of the office shall be 
Chairman or other person performed by the Deputy Chairman or, if the 
to perform the duties of ~ , . b 
the ‘office of, or to act as Office of Deputy Chairman is also vacant, by 
Chairman. such member of the Council as the Governor 


may appoint for the purpose. 


(2) During the absence of the Chairman from any sitting 
of the Council the Deputy Chairman or, if he is also absent, such 
person as may be determined by the rules of procedure of the Council, 
or, ifno such person is present, such other person as may be determined 
by the Council, shall act as Chairman. 


Art. 184: Presiding over Council when office of Chairman vacant.—This article is 
similar to Art. 180, p. 458, ante ; also to Art. 95, p. 304, anle. 


185. (1) At any sitting of the Legislative Council, while 
any resolution for the removal of the Chairman 
The Chairman or the De- from his office is under consideration, ee 
Paty Chaurman solution for Chairman, or while any desolation 
i removal from office is removal of the Deputy Chairman Ttom © 
acer corn derette: office is under consideration, the Deputy en 
man, shall not, though he is present, preside, and ee eens 
of clause (2) of article 184 shall apply in relation 2 dn ace a 
as they apply in relation to a sitting from whic 


as the case may be, the Deputy Chairman is absent. 


(2) The Chairman shall have the right to speak my ane tile 
wise to take part in the proceedings of, the Legislative sapere 
any resolution for his removal from office is under con eae iis 
the Council and shall, notwithstanding anything in a 
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be entitled to vote only in the first instance on such resolution or on 
any other matter during such proceedings but notin the case of an 
equality of votes. 

Art. 185: Presiding over Council while resolution for removal of Chairman or Deputy 
Chairman is under consideration —This article is similar to Arts. 96 [p. 305] and 181 
[p. 459], ante. 


18G. There shall be paid to the Speaker and the Deputy 
Speaker of the Legislative Assembly, and to 
Salaries and allowances of the Chairman and the Deputy Chairman of 
the Speaker , and Deputy the Legislative Council, such salaries and allo- 
Speavcid Deputy Chairman. wances as may be respectively fixed by the 
; Legislature of the State by law and, until 
provision in that behalf is so made, such salaries and allowances 

as are specified in the Second Schedule. 
Art. 186: Salaries of Speaker, Chairman, etc—This article is similar to Art. 97 

{p. 305, ante}. 


187. (1) The House or each House of 
tonne of State the Legislature of a State shall have a separate 
secretarial staff: 


Provided that nothing in this clause shall, in the case of the 
Legislature of a State having a Legislative Council, be construed 
as preventing the creation of posts common to both Houses of such 
Legislature. 


(2) The Legislature of a State may by law regulate the recruit- 
ment, and the conditions of service of persons appointed, to the 
aaa staff of the House or Houses of the Legislature of the 

tate. 


) Until provision is made by the Legislature of the State 
under clause (2), the Governor may, after consultation with the Speaker 
of the Legislative Assembly or the Chairman of the Legislative 
Council, as the case may be, make rules regulating the recruitment 
and the conditions of service of persons appointed, to the secretarial 
staff of the Assembly or the Council, and any rules so made shall 
nave effect subject to the provisions of any law made under the said 
clause. 


Art, 187: Secretariat of State Legislature—This article corresponds to Art. 98 
[p. 305, ante]. 
Conduct of Business 


188. Every member of the Legislative Assembly or the Legis- 
- lative Council of a State shall, before taking 
sone Bt affirmation by a seat, make and subscribe before the 
; overnor, or some person appointed i 
that behalf by him, an oath or affirmation according to the fem set 
out for the purpose in the Third Schedule. 
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189. (1) Save as otherwise provided in this Constitution, 

all questions at any sitting of a House of 

on tine in, Houses, “power the Legislature of a State shall be determined 
Ouses to ac notwith- ¥ - 

standing vacancies and DY @ Majority of votes of the members present 

quorum. and voting, other than the Speaker or 


Chairman, or person acting as such. 

The Speaker or Chairman, or person acting as such, shall 
not vote in the first instance, but shall have and exercise a casting 
vote in the case of an equality of votes. 

(2) A House of the Legislature of a State shall have power to 
act notwithstanding any vacancy in the membership thereof, and 
any proceedings in the Legislature of a State shall be valid notwith- 
standing that it is discovered subsequently that some person who 
was not entitled so to do sat or voted or otherwise took part in the 
proceedings. 

(3) Until the Legislature of the State by law otherwise provides, 
the quorum to constitute a meeting of a House of the Legislature 
of a State shall be ten members or one-tenth of the total number of 
members of the House, whichever is greater. 


(4) Ifat any time during a meeting of the Legislative Assembly 
or the Legislative Council of a State there is no quorum, it shall be 
the duty of the Speaker or Chairman, or person acting as such, 
either to adjourn the House or to suspend the meeting until there 
is a quorum. 

Art. 189: Voting in Houses, etc.—This article exactly corresponds to Art. 100- 
[p. 306, ante}. 


Disqualifications of Members 


190. (1) No person shall be a member of both Houses of 
the Legislature of a State and provision sh 
vee ne be made by the Legislature of the State b 
law for the vacation by a person who is chosen a member of bo 
Houses of his seat in one House or the other. 
shall be a mene o a is eomaaa . = 
ified in the First Schedule and if a person 
Sn “Or the aati of two or more such ig roae > 
ie ee ae pate Teas of all tak States 
Ror one cae ee he has previously resigned his seat in 
the Legislatures of all but one of the States. a 
(3) If a member of a House of the Legislature of a State 


(a) becomes subject to any of the disqualifications mentioned 


in clause (1) of article 191 ; or 
(b) resigns his seat by writing under his hand addressed to 


the Speaker or the Chairman, as the case may be, 


(2) No person 
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his seat shall thereupon become vacant. 


(4) If for a period of sixty days a member of a House of the 
Legislature of a State is without permission of the House absent 
from all meetings thereof, the House may declare his seat vacant : 


Provided that in computing the said period of sixty days no 
account shall be taken of any period during which the House is 
prorogued or is adjourned for more than four consecutive days. 


Art. 190: Vacation of seats in State Legislature—This article corresponds to 
Art. 101 [p. 310, ante], excepting that Cl. (2) of the present article refers to member- 
ship of the Legislatures of two or more States. 


Cl. (4): Rules made by West Bengal Assembly—The West Bengal Assembly 
has made the following rules under Art. 190 (4) of the Constitution— 


“8, (1) If a member finds at any time that he is unable to attend mecetings of the Assembly 
for a period of sixty days, computed in the manner provided in the proviso to sub-section (4) of 
Art. 190 of the Constitution, he shall apply for permission to be so absent. 


___ (2) Such application shall, as soon as possible after reccipt, be considered by the Assembly, 
ordinarily without discussion, in such manner as the Speaker may determine. , 


(3) The Secretary shall inform the member, as soon as possible, of the decision of the Assembly 
on his application. 


(4) The Secretary shall keep a list showing the names of all members wi i: 
days or more, computed in the manner provided in the proviso to cl. (4) of Art. 190 iecieae 
from all meetings of the Assembly, and such list shall be made available for inspection by members. 


; (5) Ifa member is absent without permission from all meetings of the Assembly fi rt 
of sixty days or more, computed in the manner provided in the pore to clause (4) of. Art Coat 
the Constitution, any member may move that such member’s seat be declared vacant. i 


(6) A member shall give ten days’ notice of such a motion and shall, with his noti rd 

1 tice, forward 
a cure statement of the dates on which the member whose seat is to be declared vacant was 
absent. 


wits of? oy such motion shall be admitted for discussion if the Speaker is satisfied that the statement 


(8) If such motion is carried, the Secretary shall intimate the fact to the Governor,” 


191. (1) Aperson shall be disqualified 

Disqualifications for mem- for being chosen as, and for being, a member 

bership. of the Legislative Assembly or Legislative: 
Council of a State— 


(a) if he holds any office of profit under the G " 
India or the Government of any State, specified in tte Fivt Scheie 


other than an office declared by the Legislat 
not to dislqualify its holder ; ’ egislature of the State by law 


(6) if he is of unsound mind and st 
Sea: and stands so declared by a 


(c) if he is an undischarged insolvent ; 
(d) if he is not a citizen of India, or has voluntarily acquired 


the citizenship of a foreign State, or is 
2 under any ack 
of allegiance or adherence to a foreign State ; 1 eee 


at (¢) ifhe is so disqualified by or under any law made by Parlia- 
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(2) For the purposes of this article, a person shall not b 
deemed to hold an office of profit under the Coverinient of Tndia 
or the Government of any State specified in the First Schedule by 
aig only that he is a Minister either for the Union or for such 

tate. 


drt. 191 : Disqualification for membership of State Legislature —This article corres- 
ponds to Art. 102 [pp. 412-4, ante]. 


192. (1) Ifany question arises as to whether a member of 
if a House of the Legislature of a State has 
ne ee become subject to any of the disqualifications 
bei mentioned in clause (1) of article 191, the 
question shall be referred for the decision 

of the Governor and his decision shall be final. 


(2) Before giving any decision on_any such question, the 
Governor shall obtain the opinion of the Election Commission and 
shall act according to such opinion. 


Art. 192: Decision as to disqualifications of members.—This article corresponds 
to Art. 103 [p. 314, ante], substituting ‘Governor’ for ‘ President’. 


193. Ifa person sits or votes as a member of the Legislative 
Assembly or the Legislative Council of a 

Penalty for sitting and State before he has complied with the require- 
voting before making oe g; ments of article 188, or when he knows 
gh ae eaaeiel 188 that he is not qualified or that he is disqualified 
when disqualified. for membership thereof, or that he is prohibited 
from so doing by the provisions of any 

law made by Parliament or the Legislature of 

the State, he shall be liable in respect of each day on which he so 
sits or votes to a penalty of five hundred rupees to be recovered as 


a debt due to the State. 


Art. 193 : Penally for unauthorised sit 
104 [p. 315, ante]. 


ting or voting.—This article is similar to Art. 


Powers, Privileges and Immunities of State Legislatures and their Members, 
194. (1) Subject to the provisions, of 
this Constitution and to the rules and standing 
procedure of the Legisla- 

peech in the 


Powers, privileges, ie : 

of the ‘Houses of Legis orders regulating the 
d of the members 

Sn coawnciect the ture, there shall be freedom of s 


and committees thereof. 
Legislature of every State. 


(2) No member of the Legislature of a State shall va ua 
to any proceedings in any Court in respect of anything . . an 
vote given by him in the Legislature or any committee Oi cadet 
no person shall be so liable in respect of the publication by oF 
the authority of a House of such a_ Legislature of any report, papel» 


votes or proceedings. 
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(3) In other respects, the powers, privileges and immunities 
-of a House of the Legislature of a State, and of the members and 
the committees of a House of such Legislature, shall be such as may 
from time to time be defined by the Legislature by law, and, until 
.so defined, shall be those of the House of Commons of the Parliament 
of the United Kingdom, and of its members and committees, at the 
‘commencement of this Constitution. ‘ 


(4) The provisions of clauses (1), (2)'and (3) shall apply 
in relation to persons who by virtue of this Constitution have the 
right to speak in, and otherwise to take part in the proceedings of, 
a House of the Legislature of a State or any committee thereof as 
they apply in relation to members of that Legislature. 


Art. 194: Privileges and immunities of State Legislature.—This article is identical 
with Art. 105 [p. 316,: ante]. : 


Rules and Standing Orders——The following rules of the West Bengal Legislative 
-Assembly Procedure Rules, 1950, relate to privilege— 


_ “1g. (1) The matter of every speech must, in the opinion of ue Speaker, be relevant to 
the matter before the Assembly. , 


(2) A member while speaking may not— 
(i) reflect upon the conduct of—(a) the President, or (6) any.Governor ; 


(ii) use offensive expressions regarding the conduct or proceedings of the Union or any State 
‘legislature ; : Asks, Sdtears 


. (iii) reflect on any determination of the Assembly except on 4 motion for amending or rescinding 
it; 


. (iv) except with the leave of the Speaker, discuss any ruling or direction or any order of the 
‘Speaker disallowing a question, resolution or motion ; ° 


(v) use his right of speech for the purpose of wilfully obstructing the business of the Assembly ; 

(vi) utter treasonable words ; . aye By yi 

(vii) make a personal charge against any member ; or? , 

(viii) refer to any matter of fact on which a judicial decision is pending. 4 3 
ah (t) The Speaker shall decide all points of order which may arise, and his decision shall 


‘be 


(2) Any member may at any time submit a point of ord isi 
but in doing so shall confine himself to stating the past a er ee ie Seema at She Seater, 


‘15. Notwithstanding anything contained in these pules; aimemberimay, with the — 
-of the Speaker, make a personal explanation at any time, but in sme» Ute Permission 
‘be brought iicaaed aa no debate can stiec at any time, but in, doing so no debatable matter may 

16. The Speaker, after having called: the attention of the Assembt: ‘ th 
who persists in irrelevancé or in tedious repetition either of his own ppacnice a deseo 
used by other members in debate, may direct him to discontinue jhis speech. gu 
1.)1]+ (4) The Speaker shall preserve order and 
-enforcing his decisions on all points of order.’ 


; (2) He may direct any member whose conduct is in his 6; inion} rossly di wade 
isl ea sent went when hi Sy deny wl 
an ftnent himself during the remainder of the day's mectin 8 - If;any member is ortlered ( Nv 
W a second time in the saine session, tle Speaker may direct the member to absent hi a wid 
the meetings of the Assembly for.any period not longer than the rempinder of the ¢essi imself from 
member so directed shall absent himself accordingly. The member so directed to te shit alt 
a 


have all Powers necessary for the - purpose of 


to_be absent for the purposes of clause. (4)-of Article 190 of the Constitution. 


(3) The Speaker may in the case of grave disord ae 
fora tings to be fumed byhim, es isorder arising in the Assembly suspend any sitting 


C—s59 


mT. AD Geer 
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* * * * * * * 


117. (1) The Secretary shall keep a journal, in which a short record of the proceedings of the 
_Assembly for each day shall be fairly entered. . ‘i 


_ (2) The journal shall be submitted after each mecting to the Speaker for his confirmation 
and signature, and when so signed, shall be the record of the proceedings of the Assembly. 


118, (1) The Sccretary shall also cause to be prepared a full report of the proceedings of the 
Assembly at each of its meetings, and publish it as soon as practicable. 


(2) He shall send a copy of such report to cach member of the Assembly and to the Governor 
and the President. 


119. All publications in connection with the work of the Assembly or any committee thereof 
and published by order of the Speaker shall be deemed to be publications by order of the Assembly. 


122. The admission to the Assembly Chamber of— 
(1) visitors to the visitors gallery, 
(2) representatives of the Press to the Press gallery, and 
(3) officials, 


during the sittings of the Assembly shall be regulated in accordance with orders made by the Speaker 
after consultation with the Governor. 


123. The Speaker whenever he thinks fit, may order the galleries to be cleared. 


124. (1) A committee of Privileges shall be constituted at the commencement of the first 
session in each financial year, and shall consist of the Deputy Speaker, who shall be Chairman, and 
eleven other members who shall be elected by the Assembly according to the principle of proportional 
representation by means of the single transferable vote. 

(2) Members of the committee shall hold office until the committee is reconstituted in the 
following year in accordance with the provisions of sub-rule (1), and any member shall be cligible 
for re-election. Casual vacancies shall be filled as soon as possible after they occur by nomination 
by the Speaker from, whenever possible, the party to which the member in whose place the vacancy 
has occurred belonged, and any person nominated to fill such a vacancy shall hold office only until 
the committee is reconstituted but he shall be cligible for re-election.” 


195. Members of the Legislative Assembly and the Legislative 
Council of a State shall be entitled to receive 
Salaries and allowances. such salaries and allowances as may from 
Syne time to time be determined by the Legislature 
of the State by law and, until provision in that respect is so made, 
salaries and allowances at such rates and upon such conditions as 
were immediately before the commencement of this Constitution 
applicable in the case of members of the Legislative Assembly of 

the corresponding Province. 
Art. 195: Salaries of members of State Legislature®-*.—This Article corresponds. 

to Art. 106 [p. 326, ante]. 
Legislative Procedure 
: Pre ; d 207 
19G. (1) Subject to the provisions of articles 198 and 2 

oe with respect to Money Bills and other financial 


Provisions as to. intro- Bills, a Bill may originate in either House 
duction and passing of OF the Legislature of a State which has a 


Ty ‘ Legislative Council. sft 
ject isions i d 198, a Bi 

Subject to the provisions of articles 197 an oe 

shall dat i: deemed to have been passed by the Houses of ue Legiila: 

ture of a State having a Legislative Council unless it has agree 
to by both Houses, either without amendment or with suc: 


ments only as are agreed to by both Houses. 


Te oe ie 


(2-3) Cf S. 72 of the Government of India Act, 1935- 
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(3) A Bill pending in the Legislature of a State shall not lapse 
by reason of the prorogation of the House or Houses thereof. 


(4) A Bill pending in the Legislative Council of a State which 
has not been passed by the Legislative Assembly shall not lapse 
on a dissolution of the Assembly. 


(5) A Bill which is pending in the Legislative Assembly of 
a State, or which having been passed by the Legislative Assembly 


is pending in the Legislative Council, shall lapse on a dissolution 
of the Assembly. 


Art. 196 : Introduction and Passing of Bills other than Money Bills.t—This article 
corresponds to Art. 107, pp. 326-9, ante. 


Stages in the passing of a Bill other than a Money Bill.—The following rules of the 
West Bengal Legislative Assembly Procedure Rules, 1950, will illustrate the different 


Stages in the passing of a Bill in the State Legislature, from the point of its introduc- 
tion : 


“*(a) Inrropuction. 


48. The Governor may order the publication of any Bill (together with the Statement of 
Objects and Reasons accompanying it) in the Gazette, although no motion has been made for leave 
to introduce the Bill. In that case it shall not be necessary to move for leave to introduce the Bill, 
and, if the Bill is atterwards introduced, it shall not be necessary to publish it again 


49. (1) Any member other than a Minister, desiring to move for leave to introduce a Bill, 


shall give notice of his intention, and shall, together with the notice, submit six copies of the Bill and 
of the Statement of Objects and Reasons, 


(2) The period of notice of a motion for leave to introduce a Bill sha! 


Il be fifteen days, unless the 
peaker in exercise of his power to suspend this sub-rule allows the motion to be made at shorter 
notice. 


50. (1) If notice is given of a motion to introduce a Bill or to move an amendment which, 
in the opinion of the Speaker, cannot be introduced or moved save with previous sanction, unless such 
previous sanction has been intimated to him, the Speaker shall, as soon as may be after the receipt 
of the notice, refer the Bill for the amendment to the Governor, and the motion shall not be placed 
in the list of business unless the Governor has indicated to the Speaker that the previous sanction 
required has been granted. 


(2) Ifin the opinion of the Speaker any question arises whether a Bill or amendment thereto. 
is or is not a Bill or amendment which cannot be introduced or moved save with previous sanction, 
he shall refer the question to the Governor, and the decision of the authority which would have the 
power to grant the previous sanction if it were necessary, shall be final. 


(3) Notwithstanding the fa 
in the opinion of the Governor, 
not a Bill or an amendment whi 
may intimate to the Speaker th 
authority which would have th 
communicated to the Speaker. 


(4) Until the decision referred to in sub-rules (2) and (3) has been communicated to the Speaker, 


and if the decision be that previous sanction is required, unless the Governor indicates to the Speaker 
that such sanction has been granted, the motion shall 


not be placed on the list of busi if ii 
been so placed shall not be further proceeded with. P Bede te ear as 


ct that the Speaker has made no reference under sub-rule (2) if, 
any question arises whether a Bill or an amendment thereto is or is 
ich cannot be introduced or moved save with previous sanction, he 
¢ fact that such a question has arisen and that the decision of the 
¢ power to grant the previous sanction, if it were necessary, will be 


51. (1) If a motion for leave to introduce a Bill is opposed, the Speaker aft iting, i 
he thinks i a brief explanatory statement from the member who ry y er permitting, if 


D 4 er who moves and from the member who 
Opposes the motion may, without further debate, put the question thereon, 


(2) If such motion be carried, the Secretary shall read the title of the Bill, and i 
thercupon be deemed to be introduced in the ‘Assembly. nee he Bat abel 


52. As soon as may be after a Bill has been introduced, the Bill, ii 
Published, shall be published in the Gazette.” Bills unless it has alreday been 


eee 


(4) G&- S. 73 of the Government of India Act 1935. 
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(6) Motions AFTER INTRODUCTION. 


7 a Bil ee a ” is introduced, or en some subsequent occasion, the member in charge 
c aving given the notice prescribed in sub-rule (2). may make one of i i i 

. A 2).ma a of the follow: 
in regard to the Bill, namely : Pint 





(a) Bn Nah e , 3 : 

ae A that it be taken into consideration by the Assembly either at once or at some future day 

a hen mentioned or (6) that it be referred to a sclect committee, or (¢) that it be circulated for 
he purpose of eliciting opinion thereon : 


Prov} : 
slice oe — sues motion shall be made until after copics of the Bill have been made 
unless copies of the Bill have nae and that any member may object to any such motion being made, 
fefneven lave beter ill have been so available for fitteen days before a motion under clause (a) or 
eT adie rea motion under clause (6) or clause (¢) is made, and such objection shall pre- 

> ss the Speaker in exercise of his power to suspend this sub-rule allows the motion to be made. 


f 2} Save as provided in rule 60, the period of notice of a motion to take a Bill into considera- 
tion shall be wenty-one days and of a motion that a Bill be referred to a sclect committee or circulated 
for the purpose of eliciting opinion thereon, fifteen days, unless the Speaker in exercise of his power 
to suspend this sub-rule allows the motion to be made at shorter notice. 


(3) Where notice of any motion has been given under this rule before the 26th day of January, 
1950, it shall not be necessary to give any fresh notice although such motion may be made in the 
embly after the aforesaid date. : 





54. (1) On the day on which any such motion is made, or on any subsequent day to which 
the discussion is postponed, the principles of the Bill and iis general provisions may be discussed, 
but the details of the Bill must not be discussed further than is necessary to explain its principles. 


(2) At this stage no amendments to the Bill may be moved but— 


(a) if the member in charge of the Bill moves that the Bill be taken into consideration, any 
member may move as an amendment that the Bill be referred to a select committee or be circulated 
for the purpose of eliciting opinion thereon before a date to be mentioned in the motion, or 


(b) if the member in charge of the Bill moves that the Bill be referred to a select committee, 
any member may move as an amendment that the Bill be circulated for the purpose of eliciting 
opinion. 

(3) The period of notice of an amendment moved under sub-rule (2) shall be ten days. unless 
the Speaker in exercise of his power to suspend this sub-rule allows the amendment to be moved at 
shorter notice. 

(4) Where a motion that the Bill be circulated for the purpose of eliciting opinion is carried 
in the Assembly and the Bill is circulated in accordance with that direction and opinions have been 
received thereon before the date mentioned in the motion, the member in charge of the Bill, if he 
wishes to proceed with the Bill thereafter, must move that the Bill be referred to a select committee, 
unless the Speaker in the exercise of his power to suspend this order allows a motion to be made that 
the Bill be taken into consideration. 

55. No motion that a Bill be taken into consideration or be passed shall be made by any 
member other than the member in charge of the Bill and no motion that a Bill be referred to a select 
committee or be circulated or recirculated for the purpose of eliciting opinion thereon shall be 
made by any member other than the member in charge of the Bill, except by way of amendment to a 


motion made by the member in charge of the Bill. 


(c) Setect COMMITTEES. 


f not more than seventeen b 
a Bill stands referred to a committee 0! 


members, unless, on a 


56. (1) A select committee shall consist o! f the whole 


motion in that behalf carried by the Assembly, 
Assembly. 

(2) Except in a motion that a Bill b t 
Minister in charge of the department to which a Bill relates, 
and the other members of the select committce shall be named 
the appointment of the committee. 

(3) The Minister in charge of the department to which a. 
of the Assembly, ordinarily be Chairman of the committee, prov! 
of the whole Assembly, the Chairman shall be the Speaker or a mem’ 

(4) Ifsuch Minister is not a memeber of the Assembly, the comm! 
of the committee to be their Chairman. 

(5) The Chairman shall not vote in the first instance, 
all have a casting vote. 

(6) A Select committee may he 
affected by the measure before them. ; P dations 

57. All proceedings ofa select committee shall be treated as coatedeatia 1 moeaber a has 
shall not be disclosed until the report has been made available for the us¢ 
been published in the Gazette. 


e whole Assembly, the 
ho introduced the Bill 
motion proposing 


be referred to a committec of th 
the member wh 
as members in the 


Bill relates shall, if he isa member 
ded that in the case of a committee 
ber appointed by him. 

ittee shall choose a member 


but in the cas¢ of an equality of votes, 


resentatives of special interests 


ar expert evidence and rep 
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(d) Revorts sy Serecr Committees. 


58. (1) When a Bill has been referred to a select committee the committee shall make a report 
thereon, provided that in the case of a committee of the whole Assembly, it shall not be necessary 
for a member, other than the Chairman, to sign the report. 


(2) Reports"may be cither preliminary or final. 


(3) The Select committee shall in their report, state whether or not, in their opinion, the Bill 
has been so made as to require re-publication, whether the publication directed by these rules has 
taken place and the date on which the publication has taken place or where publication in more 
than one language is ordered, the date on which the publication in cach language took place. 


(4) If any member of a select committee other than a committee of the whole Assembly, 
desires to record a minute of dissent on any point, he shall sign the minority report, stating that he 
does so subject to his dissent, and shall at the same time hand in his minute, 





(5) Every such minute of dissent shall be confined to a discussion of the matter contained 
in the report and must refrain from personal remarks, 


59. {1) The Secretary shall cause every report of a select committee to be printed, and a copy 
of the report shall be made available for the use of each member. The report, with the amended 
Bill, shall be published in the Gazette. 


(2) If any member is unacquainted with the language of the report the Secretary shall also, 
if requested and if time permits, cause the report to be translated for his use into such vernacular 
language as the Speaker may direct. 


Go. (1) Every report by a select committee on a Bill, shall be presented to the Assembly by the 
Chairman of the committec. 


(2) In presenting a report the Chairman shall, if he makes any remarks, confine himself to a 
brief statement of fact. 


(3) After the presentation of the final report, the member in charge of the Bill may move— 


(i) that the Bill as reported by the select committee be taken into consideration, but any 
member may object to its being so taken into consideration if a copy of the report has not been avail- 
able for the use of members for seven days, and such objection shall prevail, unless the speaker in 
exercise of his power to suspend this rule allowed the report to be taken into consideration ; or 


(ii) that the Bill be re-committed cither—(a) without limitation, or (4) with respect to parti- 
cular clauses or amendments only, or (¢) with instructions to the select committee to make some 
particular or additional provision in the Bill. 


(4) If the member in charge of the Bill moves that the Bill be taken into consideration, any 
member may move as an amendment that the Bill be re-committed. 


(5) The periof of notice of a motion to take a Bill into consideration under this rule shall be 
fifteen days, unless the Speaker, in exercise of his power to suspend the sub-rule allows the motion 
to be made at shorter notice. 


(6) Copies of the report of a select committee may be made available to members and noti 
. . oti 
of a motion under sub-rule (3) given before the report is formally presented under sub-rule (1). 


({e) CoNsmERATION AND AMENDMENT oF Brits. 


61. When a motion has been agreed to by the Assembly that a Bill be taken int i i 
any member may propose an amendment to such Bill. ¥ ala 


62. (1) Any member who wishes to move an amendment to any Bill i i 
) n I y Bill under the consid 
- | Assembly. shall ive ae a A least ten days before the first day on which the Bill is te 
consideration ¢ Assembly and i i 
SEAM ohtoh he thoge by tae y shall, together with the notice, send a copy of the 


e (2) The Secretary shall. if time permits, cause every notice of a pro) d 
printed and a copy shall be made available for the use of each member Baer earemoran te Be 


(3) If any member present is unacquainted with the language, the S i 
requested, and if time its, i Sit into ec te 
ioe a eaet permits, cause every such notice to be translated into such language as the 


63. On an oral request made by a member at a meeti 

" . 1 ing of the Assembly, th in hi 

ae een aay a on fare rores toa ie a the consideration of the Asse ope Ree 
elsewhere in these rules, provided that the i i 

amendment relates shall not be taken i i ion hike ee 

arinsllied ilcse ihe Speaker deces a Soe on the day on which the amendment is 


64. Amendments shall ordinari ‘i i 
Tespectively seaie, all ordinarily be considered in the order of the clauses of the Bill to which 
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65. Notwithstanding anything in the foregoing rules, it shall be in the discretion of the Speaker, 
when a motion that a Bill be taken into consideration has been carried, to submit the Bill, or any 
part of the Bill, to the Assembly clause by clause. When this procedure is adopted, the Speaker 
shall call each clause separately, and, when the amendments relating to it have been dealt with, 
EN ne question * that this clause, or (as the case may be) this clause as amended, stand part 
of the Bill”. 


66. (1) Ifno amendment be made when a motion that a Bill be taken into consideration has 
been agreed to by the Assembly, the Bill may at once be passed. 


(2) Ifany amendment be made, any member may object to the passing of the Bill at the same 
mecting ; and such objection shall prevail, unless the Speaker in exercise of his powers to suspend 
this rule allows the motion that the Bill be passed to be made. : 


(3) Where the objection prevails, the Bill shall be brought forward again at a future meeting, 
and may then be passed with or without further amendment. 


67. When a Bill is passed by the Assembly, the Secretary shall, if necessary, renumber the clauses, 
revise and complete the marginal notes thereof and make such purely formal consequential amend- 
ments therein as may be required and two copies of the Bill shall be submitted to the Speaker and 
shall be signed by him. 

68. When a Bill has been passed by the Assembly it shall be signed by the Speaker and shall 
be submitted to the Governor for his assent and_ if assented to to by him or the President it shall 
be published in the Gazette as an Act of the West Bengal Legislature assented to by the Governor or 
the President as the case may be.’’5 


Recah ' 197. (1) Ifaftera Bill has been passed 
estrictio ol ywe»rs Ol . . s 
Legislative. Council as to by the Legislative Assembly of a State having 
Bills other than Money a Legislative Council and transmitted to the 
i Legislative Council— 


(a) the Bill is rejected by the Council ; or ; 
(6) more than three months elapse from the date on which 
the Bill is laid before the Council without the Bill being passed by 
it; or 
(c) the Bill is passed by the Council with amendments to which 
the Legislative Assembly does not agree, “tf 
the Legislative Assembly may, subject to the rules regulating its 
procedure, pass the Bill again in the same or in any mabe 
session with or without such amendments, if any, as have been ma 2 
suggested or agreed to by the Legislative Council and then transm! 
the Bill as so passed to the Legislative Council. a 
(2) If after a Bill has been so passed for the second ee wl 
the Legislative Assembly and transmitted to the Legislative Counci 
(a) the Bill is rejected by the eee . Sec ei ahh 
- (6) more than one month elapses from the date 
the Bill } laid before the Council without the Bill being passed by 
it; or fo aes 
(c) the Bill is passed by the Council with amendments to which 
the legislative Assembly does not agree, ron 
the Bill shall be deemed to have been passed by the ay ie 
Legislature of the State in the form in which it was Pp } 


ed re ee ree 


odified ; then, after 
above rules shal! have te Eby, ey there 


s fa Bill by th es 
pe iened by the Speaker, shall eat prin 
Legislative Council, for its concu 


(5. At the commencement of the Constitution, 
the West Bengal Legislature is functioning with 
the lower House (Legislative Assembly) only. senate rt. 

i above rules, there is no reference ‘ounce Bil) originating 
pie Leetiye Council. When the Legis- 196 (2))- Soe it shall be sent to the 
lative Council comes into being after the first Council ain Ps ee erences 
election under the Constitution is held, the Assembly for its 
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Legislaive Assembly for the second time with such amendments, 
if any, as have been made or suggested by the Legislative Council 
and agreed to by the Legislative Assembly. 


(3) Nothing in this article shall apply to a Money Bill. 


Art. 197: Power of Legislative Council over Bills other than Money Bills. °—This 
article differs from the provisions of Art. 108, ante, relating to the Union Parliament. 


While a difference between the two Houses of the Union Parliament is to be 
resolved by a joint silting, there is no such provision for solving differences between 
the Assembly and the Council of the State Legislature,—in this latter case, the will 
of the lower House viz. the Assembly shall ultimately prevail and the Council shall- 
have no more power than to interpose some delay in the passage of the Bill to which 
it disagrees, 


This difference of treatment in the two cases is duc to the adoption of two, 
different principles as regards the Union and the State Legislatures. (a) As to the 
Union Parliament,—it has been said that since the Upper House represents the 
federal character of the Constitution, it should have a status better than that of a 
mere dilatory body. Hence, the Constitution provides for a joint sitting of both 
Houses in case of disagreement between the House of the People and the Council of 
State, though, of course, the House will ultimately have an upper hand, owing 
to its numerical majority at the joint sitting. This provision for joint sitting is 
borrowed from the Government of India Act, 1935 and the Constitution of Australia 
(where joint sitting is the ultimate remedy). (4) As regards the two Houses of the 
State Legislature, however, the Constitution of India ‘adopts the English system 
founded on the Parliament Act, 1g1t, viz. that the Upper House must eventually 
give way to the Lower House which represents the will of the people. Under 
this system, the Upper House has no power to obstruct the popular House other 
than to effect some delay. This democratic provision has been adopted in the case 
of the State Legislature in our Constitution in as much as in this case, no question 
of federal importance of the Upper House arises. 


Analysis of Art. 197.—If a Bill (other than a Money Bill) is passed by the Legis- 
lative Assembly and the Council, (i) rejects the Bill, or (ii) passes it with such amend- 
ments as are not agreeable to the Assembly ; or (iii) does not pass the Bill within 
3 months from the time when it is laid before the Council,—the Legislative Assembly 


may again pass the Bill with or without further .amendments, and transmit the Bill 
to the Council again. ; 


If, on this second occasion, the Council—(a) again rejects the Bill, or (4) pro- 
poses amendments, or (c) does not pass it within one month of the date on which it is 
laid before the Council, the Bill shall be deemed to have been passed by both Houses, 
and then presented to the Governor for his assent. 


In short, in the State Legislature, a Bill, as regards which the Council does not 
agree with the Assembly, shall have two journeys from the Assembly to the Council. 
In the first journey, the Council shall not have the power to withhold the Bill for 
more than three months and in the second journey, not more than one month,’ 


and at the end of this period the Bill shall become law over the head of the Council, 
even though it remains altogether inert. 


* Having been passed by the Assembly —These words indicate that the provisions 
of this article apply only where a Bill orginating in the Assembly is rejected by the 
Council, Where a Bill orginating in the Council is rejected by the Assembly. 
there is an immediate end of the Bill. a , 


ee - 2 


Se 
(6) Contrast S. 74 {2).of the Government of India Act, 1935. 
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Special proceinns in ree 1B. (1) A Money Bill shall not be 
pect of Money Bills, introduced in a Legislative Council. 


(2) After a Money Bill has been passed by the Legislative 
Assembly ofa State having a Legislative Council, it shall be transmitted 
to the Legislative Council for its recommendations, and the 
Legislative Council shall within a period of fourteen days from the 
date of its receipt of the Bill return the Bill to the Legislative Assembly 
with its recommendations, and the Legislative Asesmbly may there- 
upon either accept or reject all or any of the recommendations of 
the Legislative Council. 


(3) Ifthe Legislative Assembly accepts any of the recommenda- 
tions of the Legislative Council, the Money Bill shall be deemed 
to have been passed by both Houses with the amendments recom- 
mended by the Legislative Council and accepted by the Legislative 
Assembly. 


(4) If the Legislative Assembly does not accept any of the 
recommendations of the Legislative Council, the Money Bill shall 
be deemed to have been passed by both Houses in the form in which 
it was passed by the Legislative Assembly without any of the amend- 
ments recommended by the Legislative Council. 


(5) If a Money Bill passed by the Legislative Asembly and 
transmitted to the Legislative Council for its recommendations 1s 
not returned to the Legislative Assembly within the said period of 
fourteen days, it shall be deemed to have been passed by both Houses 
at the expiration of the said period in the form in which it was passed 
by the Legislative Assembly. 

Art. 198: Procedure in respect of money Bills'—This article exactly corresponds 
to Art. 109, p. 333, ante. 
rposes of this Chapter, a Bill shall be 
eres ane aoa be a Money Bil if it contains only 
Definition of |“ Money provisions dealing with all or any of the follow- 
eee ing matters, namely— 


oe a ea ; : ae 
(a) the imposition, abolition, remission, alteration or regu 


tion of any tax ; 3 
(6) the regulation of the borrowing of money ha PAE 
of any guarantee by the State, or the amendment 0 iden 
respect to any financial obligations un 
taken by the State ; 
dy of the Cons 1 
Fund of Me Sate, thie payment of moneys into or th 
of moneys from any such Fund ; 


Beetle fe tee ee eee 


(7-a) Cf. S. 82, Government of India Act, 1935- 


dertaken or to 


: Contingency 
olidated Fund or ee a ndawal 
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(d) the appropriation of moneys out of the Consolidated 
Fund of the State ; 


(e) the declaring of any expenditure to be expenditure charged 
on the Consolidated Fund of the State, or the increasing of the amount 
of any such expenditure ; 


(f) the receipt of money on account of the Consolidated Fund 
of the State or the public account of the State or the custody or issue 
of such money ; or 


) any matter incidental to any of the matters specified in 
sub-clauses (a) to (f). 


(2) A Bill shall not be deemed to be a Money Bill by reason 
only that it provides for the imposition of fines or other pecuniary 
penalties, or for the demand or payment of fees for licences or fees 
for services rendered, or by reason that it provides for the imposi- 
tion, abolition, remission, alteration or regulation of any tax by any 
local authority or body for local purposes. 


(3) If any question arises whether a Bill introduced in the 
Legislature of a State which has a Legislative Council is a Money 
Bill or not, the decision of the Speaker of the Legislative Assembly 
of such State thereon shall be final. 


(4) There shall be endorsed on every Money Bill when 
it is transmitted to the Legislative Council under article 198, and 
when it is presented to the Governor for assent under article 200, 
the certificate of the Speaker of the Legislative Assembly signed 
by him that it is a Money Bill. 


Art. 199: Definition of Money Bills.?--—This article exactly corresponds to 
Art. 110, p. 335, ante. 3 


Cl. (a) : ‘ Imposition of a tax’.—A law ‘imposing’ a tax is one which in itself 
and by itself imposes a tax ; it does not necessarily comprehend every law which 
deals with taxation’, A statute which prescribes that there shall be a certain tax 
bearing the rates and conditions to be prescribed later, is a law imposing the tax® 
for, in order to be a taxing statute it need not be complete as to the rate, or subject- 
matter or person to be taxed. On the other.hand, a statute by which the tax is 
thus subsequently assessed, or by which the imposing statute is interpreted, is not a 
statute “imposing” a tax!°, Imposition of a tax and collection of a tax are 
not identical ; hence a statute containing procedural or punitive provisions framed 


hares : Z 4 " ; : os 
oe ae the collection of a tax imposed, is not a tax relating to imposition of a 


But a statute which imposes a tax does n i 

; v ap ot lose that character simply because 
it lays down certain conditions precedent to liability under the tats! 2. For 
a tax may be imposed absolutely or conditionally.12 . 


eee 
‘ (7-6) Cf S. 82, Government of India Act, (10) Br. Iaperial Co, v. Federal Commr., (1926) 
3. 


ae 8 CL. 
(8) Crespin & Son v. Coop. Farmers, (1916) 21 Or We 


WwW islati ei 
LL.R. 205, P. 11) rad Legislative and Executive 
(9) Br. Imperial Co. v. Federal Coi ‘owers, p, 167. 
#tinu mmr., (1926) oft Molt Bros. Lid. v. g& (Se61) Gqyng 


C—6o 
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Where the substantive object of a statute is not the raising of money, but the 
regulation of a certain line of conduct!%, or the imposition of a penalty or exaction 
for departure from a specified course of conduct in business, it is not a statute im- 
Posing a tax,!4 


200. When a Bill has been passed by the Legislative Assembly 
of a State or, in the case of a State having 
a Legislative Council, has been passed by 
both Houses of the Legislature of the State, it shall be presented 
to the Governor and the Governor shall declare either that he assents 
to the Bill or that he witholds assent therefrom or that he reserves the 
Bill for the consideration of the President : 


Provided that the Governor may, as soon as possible after the 
presentation to him of the Bill for assent, return the Bill if it is not 
a Money Bill together with a message requesting that the House 
or Houses will reconsider the Bill or any specified provisions thereof 
and, in particular, will consider the desirability of introducing any 
such amendments as he may recommend in his message and, when 
a Bill is so returned, the House or Houses shall reconsider the Bill 
accordingly, and if the Bill is passed again by the House or 
Houses with or without amendment and presented to the Governor 
for assent, the Governor shall not withhold assent therefrom : 


Provided further that the Governor shall not assent to, but 
shall reserve for the consideration of the President, any Bill which 
in the opinion of the Governor would, if it became law, so derogate 
from the powers of the High Court as to endanger the position which 
that Court is by this Constitution designed to fill. 


Assent to Bills. 


OruHeER ConsTITUTIONS. 
i ituti ds to 
Government of India Act, 1935.—Art. 200 of the Constitution correspon! 
Sec. 75 of the Government of India Act, 1935, with the following differences oA 
in his di ion’ i ith the result tha’ 
a) The words ‘in his discretion’ have been omitted, with tl n 
the Pidiees must exercise his powers under this article according to the advice 
of his Ministers. i 
(b) At the end of the Proviso, the following words have been added : 


“ i ill i i . shall not withhold assent therefrom.” / 
and if the Bill is passed again, ... . shall no 5. degia ebnesl 


It of this change, the Governor shall have no power t0, ‘inal 
dere Bill and must assent ze a reconsidered Bill whether it 1s passed in the orig! 


form or with amendment. 
INDIA ; 
ante. 
Art. 200: GOVERNOR’S POWER OF veTo.—Cf. Art. 111, Pp. 337 aus 
: : i the 

When a bill is presented before the Governor after its en 7 the following 

the Legislature, it will be open to the Governor to take any 
e is A 
steps : 
(a) He may declare hi 

{aw at once ; or, 


SO nie 


C.U.R. 665. 


i i come 4 
s assent to the Bill, in which case, it would b 


R. v. Barger (1908) 6 C.L.R. 41. 
i Bailey v. Drezel Furniture Co., (1984) 17 
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(6) He may declare that he withholds his assent to the Bill, in which case the 
Bill fails to become a law ; or, 


(c) He may, in the case of a Bill other than a Money Bill, return the Bill 
or reconsideration to the Houses (or the House where the Legislature is unica- 
meral), with a message, but if the Bill is again passed by the Legislature with or 
without amendment, it would be obligatory upon the Governor to give his assent 
to the Bill, which wil] thereupon become Jaw ; or, 


(d) The Governor may reserve a Bill for the consideration of the President. 
In one case reservation is compulsory*-a, viz. where the law in question would 
derogate from the powers of the High Court under the Constitution. 


(e) In the case of a Money Bill, so reserved, the President may either declare 
his assent or withold his assent. But in the case of a Bill, other than a Money Bill, 
the President may, instead of declaring his assent or refusing it, direct the Governor 
to return the Bill to the Legislature for reconsideration. In_ this latter case, the 
Legislature must reconsider the Bill within six months and if it is passed again, 
the Bill shall be presented to the President again, But it shall not be obligatory 
upon the President to give his assent in this case too (Art. 201). 


Proviso (1) : Procedure after return of Bill by the Governor.—Rule 70 of the West 
Bengal Legislative Assembly Procedure Rules, 1950, Jays down the procedure to 
be followed in the Assembly for reconsideration after a Bill is returned by the 
Governor under Art. 200 or 201 of the Constitution : 


“90, (1) When a Bill js returned to the Assembly by the Governor with a message under 
Art. 200 or 201 of the Constitution, the Bill shall be reconsidered by the Assembly. 

(2) (a) The Speaker shall, on a day fixed by the Governor, read the message to the Assembly. 
(6) On the day fixed by the Governor for reconsideration of the Bill by the Assembly and within such 
time as the Governor may allot for the purpose, the principles contained in the message shall be dis- 
cussed, and on a motion (to which no amendment shall be admissible) moved and carried on that 
behalf, the recommendations of the Governor contained in his message shall, cither, as the Governor 
may direct, at once or on such latter day as the Governor may fix, be considered in detail and voted 
upon, (¢) The motion referred toin Cl. (6) and amendments to the Bill recommended by the Governor 
shall be moved by the member appointed by the Governor in his message to be the member in charge 
of the Bill for the purposes of this rule. (d) Subject to the provisions of this rule and unless the Governor 
in his message otherwise directs, amendments to any amendment recommended by the Governor 
may be moved and the period of notice of such amendments shall be such as the Governor may 

rect, 

(3) (a) Amendments to the Bill shall be relevant to the recommendations of the Governor 
and shall propose only such provisions as lie between the provisions contained in the Bill first sub- 
mitted for assent and the modifications thereof contained in the recommendations of the Governor. 
{6) Rule 40 of these rules shall not apply to proceedings under this rule. 


(4) When a Bill has been reconsidered and passed by the Assembly, the Provisions of rule 68 
shall apply.” 

Proviso 2: Reservation for consideration of President-—This Proviso incorporates 
the provision contained in Cl. (6) of Para. XIII of the Instrument of Instruc- 
tions issued to the Governor-General, and in a similar clause included in the Instru- 
ment of Instructions issued to each Provincial Governor, under the Government 
of India Act, 1935. Both the Governor and the Governor-General were required 
for the assent of the Crown, bills relating to certain matters, including : 

“ (b) any Bill which in his opinion w 
the nig > ar serge ai in his opinion would, 
designed to fulfil.” 


is if it became law, sv derogate from the powers of 
'y province as to endanger the position which that Court is by the Act 


The object of this Proviso is to secure that the Provincial Legislature shall 
be able to diminish the authority of the High Court in any sates without the 


President’s assent. It is one of the means to secure the independence of the State 
Judiciary. 


a 


,(14-a) Certain other provisions of the of validity of State 1 
mstitution also require reservation by [p. 156, ante] ; 


legislation—e.g., art. 31 (3) 
Governor and assent of President as a condition 


arts. 286 (3), 288 (2), post. 
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Barring the cases specified in the Constitution, it would be within the 
Governor’s consideration (subject to ministerial advice) whether he should 
reserve any particular Bill or not. Amongst other Bills which may be suggested 
as fit for reservation are— = 

Bills which in the opinion of the Governor, would be repugnant to any provi- 
sion of the Constitution e.g., fundamental rights or any Act of Parliament ; or the 
constitutionality of which is doubtful ; or which would affect the powers. of the 
Union ; or would be a mere colourable exercise of the powers of the State or would 
seriously conflict with Dominion policy or interests of the people’ of India as a 
whole 15-16. Jt may be expected that following modern Canadian practice’, 
the Governor or the President will not disallow legislation which is within the 
competence of the State Legislature but is supposed to be harsh, unjust or injurious 
to private rights. [See, further, under Art. 2or]. 

‘ Any Bill —Proviso 2, thus, includes Money Bills as well, while Proviso 1 
refers to Bills other than Money Bills. 

Effect of Proviso 2.—While the prohibition referred to in this Proviso was 
contained in the Instruments of Instructions under the Government of India Act, 
1935, in the present Constitution, it is embodied in the body of the Constitution 
itself, so as to give it a legal force. In the result, if a Governor overlooks the consti- 
tutional prohibition and assents to some Provincial legislation which is in any way 
derogatory to the position of the High Court, it will be open to challenge that 
legislation in the Courts as invalid. 18 

201. When a Bill is reserved by a Governor for the con- 

sideration of the President, the President shall 

ay reserved for consi declare either that he assents to the Bill or 
GE ca that he withholds assent therefrom : 


Provided that, where the Bill is not a Money Bill, the President 
may direct the Governor to return the Bill to the House or, as the 
case may be, the Houses of the Legislature of the State together 
with such a message as is mentioned in the first proviso to article 200 
and, when a Bill is so returned, the House or Houses shall reconsider 
it accordingly within a period of six months from the date of receipt 
of such message and, if it is again passed by the House or Houses 
with or without amendment, it shall be presented again to the Presi- 


dent for his consideration. 
OTHER CONSTITUTIONS 


Act, 1935.—Art. 201 of the Constitution 
power to reserve for t 


1 rresponds to 
Government of India —A Se nation 
Sec. 76 (1) of the Act of 1935, omitting the g 
of His Majesty’s pleasure. 
INDIA 
President’s veto over State legislation.—In a str 
e autonomous W 


ictly federal Comes 
r ithi ir sphere and so 
like that of the United States, the States ar ithin oe re the Shute 
there is no scope for the Federal Executive to veto nee pa ee ovision for 
Legislatures, Thus, in the Constitution of Australia, too, there a PY the latter 
reservation of a State Bill for the assent of the Governor-General”, 


has no power to disallow State legislation. ee 


we 
Instructions, under the Act of 1935 [Thalak v. 


(15) Cf. Lefroy, Canadian Constitutional 1 sR. 104! Pat. go6 (326) FB. 
Be aE tat Per eT dala 2 State Governor has the 


c ies, 8 S.C.R. 331- a vr artoniok 
my are Coney (1919) @ in Gaetan power to reserve a ill for the consideratio! 


i -General- 
Constitutional Law, pp. *4—57- His Majesty but not of the Governor-Ge 
(18) There was no legal sanction to the 


Arl. 201: 
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But in the Canadian Constitution (Sec. go), (a) the Governor-General has the 
‘power of refusing his assent to a Provincial legislation, which has been pret 
by the Governor for the signification of the Governor-General s assent. ib). “ 
Governor-General also possesses the power of directly disallowing a Provinei 
Act, even where it has not been reserved by the Governor for his assent. gst 
powers thus give the Canadian Governor-General a control over Provincial oe 
lation, which is unknown in the United States or Australia. This power has been 
exercised by the Governor-General not only on the ground of encroachment upon 
Dominion powers, but also on grounds of policy, such as injustice, interference 
with the freedom of criticism and the like?®. The Provincial Legislature is to this 
extent subordinate to the Dominion Executive. 


As under the Government of India Act,?! 1935, there is no provision nm our 
‘Constitution, for a direct disallowance of State legislation by the Union President, 
but there is provision for disallowance of such bills as are reserved by the State 
‘Governor for assent of the President. The President may also direct the 
‘Governor to return the Bill to the State Legislature for re-consideration. If the 
Legislature again passes the Bill by an ordinary majority, the Bill shall be 
presented again to the President for his re-consideration. But if he refuses his 
assent again, the Bill fails. In short, there is no means of overriding the 
President’s veto, in case of State legislation. So, the Union’s control over State 
legislation shall be absolute, under the Indian Constitution, and no grounds are 
limited by the Constitution upon which the President shall be entitled to refuse his 
assent. Asto reservation by the Governor, it is to be remembered that the 
Governor shall be a nominee of the President. So, the power of direct dis- 
allowance will be virtually available to the President through the Governor. 


Effects of reservation.—It is clear that a Bill which is reserved for the consideration 
of the President shall have no legal effect until the President declares his assent 
to it. But no time limit is imposed by the Constitution upon the President either 
to declare his assent or that he withholds his assent. As a result, it would be open 
to the President to keep a Bill of the State Legislature pending at his hands for an 
indefinite period of time, without expressing his mind. 


It may be noted that Secs. 57 and go of the British North America Act as well 
.as Sec. 60 of the Australian Constitution Act fix a time limit within which only 
‘assent of the Crown to the reserved Bill may be signified, so that on the expiry of 
that period, there is an automatic end of the Bill, unless it has received the assent 
in the meantime. But the position will be different under the present Article of 
our Constitution. Tke Bill will not lapse by mere efflux of time. The President 
may express his assent on the expiry of any period of time. 


Proviso : Return by President—This Proviso should be compared with Proviso 1 
to Art. 200. If a Bill returned by the President is again passed by the Assembly, 
the Governor is bound to give his assent. Similar is the position of the President 
as regards Union legislation [Proviso to Art. 111, p. 339, ante]. 


Procedure in Financial Matters 


- 202. (1). The Governor shall in respect of every financial year 

; * cause to be laid before the House or Houses 
manneal financial state-of the Legislature of the State a statement 
of the estimated receipts and expenditure 


of the State for that year, in this Part referred to as the “ annual 
‘financial statement ”. 


et pe essen gene se 


(20) Gf. Reference re: Alberta Bills, (1938) S. (1939) A.C. 117. | 
G.R. 100 ; A, G. for Alberta v. A. G. for Canada, (2t) S. 75, Government of India Act, 1935. 


x 
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(2) The estimates of expenditure embodied in the annual 
financial statement shall show separately— 


_ (a) the sums required to meet expenditure described by this 
Constitution as expenditure charged upon the Consolidated Fund 
of the State ; and 


(6) the sums required to meet other expenditure proposed 
to be made from the Consolidated Fund of the State ; 
and shall distinguish expenditure on revenue account from other 
expenditure. 

(3) The following expenditure shall be expenditure charged 
on the Consolidated Fund of each State— 

(a) the emoluments and allowances of the Governor and other 
expenditure relating to his office ; 

(6) the salaries and allowances of the Speaker and the Deputy 
Speaker of the Legislative Assembly and, in the case of a State having 
a Legislative Council, also of the Chairman and the Deputy Chairman 

e we : puty 
of the Legislative Council ; 

(c) debt charges for which the State is liable including interest, 
sinking fund charges and redemption charges, and other expenditure 
relating to the raising of loans and the service and redemption of 
debt ; 

(d) expenditure in respect of the salaries and allowances of 
Judges of any High Court ; 

(e) any sums required to satisfy any judgment, decree or 
award of any Court or arbitral tribunal ; 

(f) any other expenditure declared by this Constitution, 
or by the Legislature of the State by law, to be so charged. 

Art. 202: Annual Financial Statement?®?.—This article corresponds to Art. 112, 
P- 343, ante. 
203. (1) So much of the estimates as relates to expenditure 
charged upon the Consolidated Fund of a 
Procedure in Legislature State shall not be submitted to the vote 
WIENS P EE of the Legislative Assembly, but nothing = 
this clause shall be construed as preventing the discussion 1n 
Legislature of any of those estimates. ee 
2) So much of the said estimates as relates to other expenditu 
‘ A f ts to the Legisla- 
shall be submitted in the form of demands for gran oe ees 
tive Assembly, and the Legislative Assembly shall a P' demand 
assent, or to refuse to assent, to any demand, or to assent to any 
subject to a reduction of the amount specified therein. ee 
(3) No demand for a grant shall be made except on 


recommendation of the Governor. 
ee 


ee 
(22) Cf. S. 78 of the Government of India Act, 1935- 
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Art. 203 : Procedure in Legislature with respect to estimates.?®—This article exactly 
corresponds to Art. 113, p. 348, ante. 


Rules made by West Bengal Legislative Assembly.—The following rules have been 
made by the West Bengal Legislative Assembly** as to the different stages since 
the presentation of the Annual Financial Statement or Budget : 

“96. (1) The Annual Financial Statement for any financial year (herein referred to as the 
Budget) shall be presented to the Assembly on such date as the Governor may appoint. 

(2) No discussion of the Budget shall take place on the day on which it is presented, 


97. (1) A separate demand shall ordinarily be made in respect of the grant proposed - cach 
department of the Government, provided that the Finance Minister may include in onc van 
grants proposed for two or more departments, or make a demand in respect of expenditure, such as 
Famine Relief and Interest, which cannot readily be classified under particular departments. 

(2) Each demand shall contain, first a statement of the total grant proposed, and then a 
statement of the detailed estimates under each grant, divided into items. a 

(3) Subject to these rules, the Budgct shall be presented in such a form as the Finance Minister 
may consider best fitted for its consideration by the Assembly, ; ; ; 

98. The Budget shall be dealt with by the Assembly in two stages—(i) a general discussion ; 
and (ii) the voting of demand for grants. 


99. (1) On a day or days not exceeding four, subsequent to the presentation of the Budget, 
as the Governor may appoint and for such time as he may allot for the purpose, the Assembly shall 
be at liberty to discuss the Budget as a whole or any question of principle involved therein, but at 
this stage no motion shal] be moved nor shall the Budget be submitted to the vote of the Assembly. 

(2) The Finance Minister shall have a general right of reply at the end of the discussion, 
(3) The Speaker may, if he thinks fit, prescribe a time-limit for speeches, 


100. (1) The voting of demands for grants for any financial year shall take place on such days 
not exceeding twenty but not later than the goth day of June of that year as the Governor may appoint 


for the purpose ; the twenty days provided under this sub-rule shall include the days taken for a 
vote on account, 


(2) Of the days so appointed not more than two days shall be allotted to the discussion on 
any one demand. As soon as the maximum limit of time for discussion is reached, the Speaker shall 
forthwith put every question necessary to dispose of the demand under discussion, 


(3) On the last day of the days appointed under sub-rule (1) one hour before the time fixed 
for adjournment for the day, the Speaker shall forthwith put every question necessary to dispose of all 
the outstanding matters in connection with the demand for grants, and the consideration thereof 
shall not be anticipated by any motion for adjournment or interrupted in any manner whatsoever 
nor shall any dilatory motion be moved in regard thereto. 


(4) On a day appointed under sub-rule (1) for the voting of grants, no other business shall, 
except with the consent of the Speaker, be taken up earlier than one hour before the time fixed for 


adjournment for the day ; but nothing hercin shall prevent the asking and answering of questio 
during the time allowed for the purpose under these rules. oe 7 


(5) No demand for grant shall be made except on the recommendation of the Governor. 
(6) Motions may 


7 be made at this stage to reduce any grant but not to increase or alter the 
destination of a grant.” 


2Q4. (1) As soon as may be after the grants under article 
‘Appeopeiatioa Bilis, 203 have been made by the Assembly, there 
: shall be introduced a Bill to provide for the 
appropriation out of the Consolidated Fund of the State of all 
Moneys required to meet— 


(a) the grants so made by the Assembly ; and 


(6) the expenditure charged on the Consolidated Fund of 
the State but not exceeding in any case the amount shown in the 
statement previously laid before the House or Houses. 





(23) Cf. S. 79 of the Government of India (24) West Bengal Legis 


lative Assemb} 
Act, 1935. cedure Rules, 1950. ee 
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(2) No amendment shall be proposed to any such Bill in 
the House or either House of the Legislature of the State which will 
have the effect of varying the amount or altering the destination 
of any grant so made or of varying the amount of any expenditure 
charged on the Consolidated Fund of the State, and the decision 
of the person presiding as to whether an amendment is inadmissible 
under this clause shall be final. 


(3) Subject to the provisions of articles 205 and 206, no money 
shall be withdrawn from the Consolidated Fund of the State except 
under appropriation made by law passed in accordance with the 
provisions of this article. 


Art. 204 : Appropriation Bills?*—This Article corresponds to Art. 114, 350, anle 
geet re. 205. (1) The Governor shall— 

(a) if the amount authorised by any law made in accordance 
with the provisions of article 204 to be expended for a particular 
service for the current financial year is found to be insufficient for 
the purposes of that year or when a need hasarisen during the current 
financial year for supplementary or additional expenditure upon 
some new service not contemplated in the annual financial statement 
for that year, or 

(b) if any money has been spent on any service during a 
financial year in excess of the amount granted for that service and 
for that year, cause to be laid before the House or the Houses of the 
Legislature of the State another statement showing the estimated 
amount of that expenditure or cause to be presented to the Legis- 
lative Assembly of the State a demand for such excess, as the case 


may be. 

(2) The provisions of articles 202, 203, and 
effect in relation to any such statement and expenditu ee 
and also to any law to be made authorising the STOP Tee 
moneys out of the Consolidated Fund of the State to - i 
expenditure or the grant in respect of such demand as ane 
effect in relation to the annual financial statement and ei oe ee 
mentioned therein or to a demand for a grant and the s aPike 
made for the authorisation of appropriation of moneys 7 ae 
Consolidated Fund of the State to meet such expenditure or § : 

Art. 205 : Supplementary Grants.1—This article corresponds to Art. 115, P- 359, 


and 204 shall have 
re or demand 


te. . : wane 
ce 206. (1) Notwithstanding ae ie 
e oe . e 
Votes on account. votes of the foregoing provisions of . er i. ove 
credit and exreptional YT egistative Assembly of a Sta 
grants, power— 


eee a ese 


1) Cf. Art. 81, Covernment of India Act, 


(25) There was no such provision under the ‘gan 


Government of India Act, 1935. 
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(a) to make any grant in advance in respect of the estimated 
expenditure for a part of any financial year pending the completion 
of the procedure prescribed in article 203 for the voting of such 
grant and the passing of the law in accordance with the provisions 
of article 204 in relation to that expenditure ; 


(b) to make a grant for meeting an unexpected demand 
upon the resources of the State when on account of the magnitude 
or the indefinite character of the service ‘the demand cannot be 
stated with the details ordinarily given in an annual financial statement; 


(c) to make an exceptional grant which forms no part ot 
the current service of any financial year ; 


and the Legislature of the State shall have power to authorise by 
law the withdrawal of moneys from the Consolidated Fund of the 
State for the purposes for which the said grants are made. 


(2) The provisions of articles 203 and 294 shall have effect 
in relation to the making of any grant. under clause (1) and to any 
law to be made under that clause as they..have effect in relation 
to the making of a grant with regard to any expenditure mentioned 
in the annual financial statement and the law to be made for the 


authorisation of appropriation of moneys out of, the Consolidated 
Fund of the State to meet such expenditure, +, 


Art. 206: Votes on. account; votes. of credit and vextefxional: grants—This article 
corresponds to Art. 116, p. 358, ante. : eb PN! 


Rules made by the W'est Bengal Legislative Assembl.—The following rules made 
by the West Bengal Legislative Assembly, relating {0. vote op account, excess grant 
and vote of credit or exceptional grant may-be noticed +~ + : 

“101. (1) Notwithstanding anything contained, jn-the preckding: viles, on any day or days 
subsequent to the presentation of the Budget, which may be appointed by the Governor for the 
purpose, motions may be made for grants in advance ih resp. 


n dct of thd estimated expenditure for 2 
part of any financial year. i : 


Mbt leet 


(2) Such demands shalt be dealt with by the Assembly in 


the sanié way as if t 
for grants and the provisions of rules 97 4 Sere eae demands 


and 100 shall mutatis mutandis apply. 


105. Ifany money has been spent on ¢ y service during a finangjakyear in excess of the amount 
granted for that service and for that year, a demand for the excess shah se pyesented to the Assetabity 
and shall be dealt with in the same way as if it were a demand for grant. -* + . 


106. At any time during the financial year a motion may ade fe vote of credj 
tional grant as contemplated: by Article 206, cl. (1) (6)-and iE. the Constitution a eee 


. m eRe te See a ad 
207. (1) rere amendment makihg provision for any. of 
ot “speci ae ea es 
seemacetiats € matters ‘specified in sub-clauses (a) to. 


financial Bills. ‘© (f) of clause {r) of article 199 shall not'be. 


introduced ' or ‘moved’ except on the recom- 


( overnor, ‘and a‘Bill makinb’ ‘such isi ; 

not be introduced in a Legislative Council : : Pre ae 

. te a 

: Provided that no reco 

this clause for the movin 

for the reduction or aboli 
C—fir 


mmendation shall. be required under 
g of an amendment making provision 
tion of any tax: c' 
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(2) A Bill or amendment shall not be deem i 
; ( ; sh ed to make provi- 
ae for any of the matters aforesaid by reason only that it ntovide 
2 the imposition of fines or other pecuniary penalties, or for the 
emand or payment of fees for licences or fees for services rendered 
o by reason that x provides for the imposition, abolition, remission, 
alteration or regulation of any tax by any local authori , 
y tax by authority or 
for local purposes. , a 
(3) A Bill which, if enacted and brought into operation, would 
involve expenditure from the Consolidated Fund of a State shall 
pe be passed by a House of the Legislature of the State unless the 
ae has recommended to that House the consideration of 
e Bill. 


Art. 207 : Special provisions as to financial Bills.?—This artic : , K 
to Art. 117, pp. 361-4, ante. ft 1is article exactly corresponds 


Procedure Generally 


208. (1) A House of the Legislature of a State may make rules 
hasonaencs for regulating, subject to the provisions of 
this Constitution, its procedure and the con- 

duct of its business. 

(2) Until rules are made under clause (1), the rules of proce- 
dure and standing orders in force immediately before the commence- 
ment of this Constitution with respect to the Legislature for the cor- 
responding Province shall have effect in relation to the Legislature 
of the State subject to such modifications and adaptations as may 
be made therein by the Speaker of the Legislative Assembly, or the 
Chairman of the Legislative Council, as the case may be. 

(3) In a State having a Legislative Council the Governor, 
after consultation with the Speaker of the Legislative Assembly 
and the Chairman of the Legislative Council, may make rules as 
to the procedure with respect to communications between the two 


Houses. 
Art. 208: Rules of Procedure in State Legislature.°—This article corresponds to 


Art. 118, p. 364, ante.* 


2O9. The Legislature of a State may, for the purpose of the 

timely completion of financial business, regulate 

Regulation by law: of pro by law the procedure of, and the conduct 

cedure in the Legislature of of business in, the House or Houses of the 
State i elation to 7 . . 

Hoancial buses o Legislature of the State in relation to any 

financial matter or to any Bill for the appro- 

ation of moneys out of the Consolidated Fund of the State, and, 

oI 


bove Article see 
Assembly Pro- 
Gazette, Extra- 





pri 
(2) Of. Art. 82 of the Government of India Legislative Assembly under the a 
i the West Bengal Legislative 


Act, 1935- isla 
(3) ee S. 84 of the Government of India Act, cedure Rules, 19597 Calcutta 
793 ordinary, dated 1—2—'95°- 


5: 
(4) For rules framed by the West Bengal 
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if and so far as any provision of any law so made is inconsistent 
with any rule made by the House or either House of the Legislature 
of the State under clause (1) ofarticle 208 or with any rule or standing 
order having effect in relation to the Legislature of the State under 
clause (2) of that article, such provision shall prevail. 


Art. 209 : Regulation of financial procedure by legislation —This article corresponds 
to Art. 119, p. 366, ante. 


210. (1) Notwithstanding anything in Part XVI, but subject 

to the provisions of article 348, busincss in 

Language to be wel in the Legislature of a State shall be transacted 

the Legislature. : : : f the 
in the official language or languages of t 


State or in Hindi or in English : 


Provided that the Speaker of the Legislative Assembly or 
Chairman of the Legislative Council, or person acting as such, as 
the case may be, may permit any member who cannot adequately 
express himself in any of the languages aforesaid to address the 
House in his mother-tongue. 


(2) Unless the Legislature of the State by law otherwise 
provides, this article shall, after the expiration of a period of fifteen 
years from the commencement of this Constitution, have effect 
as if the words “‘ or in English ” were omitted therefrom. 


Art. 210: Language to be used in State Legislature.6—This article corresponds 
to Art. 120, p. 367, ante, with this difference that besides to Hindi and English, 
the official language of the State [Art. 345] may be used in the State Legislature. 


211. No discussion shall take place in the Legislature of a 

_ ___ State with respect .to the conduct of any 

i teteteae discussion Judge of the Supreme Court; or of a High 
Court in the discharge of his duties. 


Art, 211 : Restriction on discussion in State Legislature. 6 phis article corresponds 
to Art. 121, p. 367, ante, minus the excepticn contained therein. 


.  . | 212. (1) The validity of any proceed- 
= Peed ie of the Legs. 14gs in the Legislature of a State shall not be 
lature, called 1n question on the ground of any alleged 

irregularity of procedure. 


(2) No. officer or member of the Legisl ‘of a4 is 
ie Legislature ‘of a State i 

whom powers are vested by or under this Constitution for; regulating 
rocedure or the conduct of -business, or for maintaining order 
in the Legislature shall be subject to the, Jurisdiction of any Court 


In respect of the exercise ‘by him of those powers...” 


(5) Cf. Axt..85 of the Government of India— (6) G& Or} 
Act. 1935. ho 86 (1) of the Government -of- India 


\ 
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Art. 212: Courts not to enquire into proceedings of the State Legislature? —This is a 
reproduction of Art. 122, p. 367, ante. 


CuaptTer IV.—LecisLativE PowER OF THE GOVERNOR. 


213. (1) Ifat any time, except when the Legislative Assembly 
of a State is in session, or where there is a 
Voner: of, Governor | © Legislative Council in a State, except when 
promulgate rlinances dur- 7 7 ° 
ing vecess of Legislature: both Houses of the Legislature are in session, 
the Governor is satisfied that circumstances 
exist which render it necessary for him to take immediate action, 
he may promulgate such Ordinances as the circumstances appear 
to him to require : 


Provided that the Governor shall not, without instructions 
from the President, promulgate any such Ordinance if— 


(a) a Bill containing the same provisions would under this 
Constitution have required the previous sanction of the President 
for the introduction thereof into the Legislature ; or 


(b) he would have deemed it necessary to reserve a Bill contai- 
ning the same provisions for the consideration of the President ; or 


(c) an Act of the Legislature of the State containing the same 
provisions would under this Constitution have been invalid unless, 
having been reserved for the consideration of the President, 1t had 
received the assent of the President. 


(2) An Ordinance promulgated under this article shall have 
the same force and effect as an Act of the Legislature of the State 
assented to by the Governor, but every such Ordinance— 


(a) shall be laid before the Legislative Assembly of the ee 
or where there is a Legislative Council in the State, before both the 
Houses, and shall cease to operate at the expiration of six weeks shan 
the reassembly of the Legislature, or if before the expiration of on 
period a resolution disapproving it is passed by the Legislative decors! 
and agreed to by the Legislative Council, if any, upon the oe 
of the resolution or, as the case may be, on the resolution g 
agreed to by the Council ; and 

(b) may be withdrawn at any time by the Governor. Poe 

Explanation —Where the Houses of the Legislature cnet 
having a Legislative Council are summoned to oor eras 
dates, the period of six we on be reckoned from the !a 
dates for the purposes of this clause. ; 

(3) If and so far as an Ordinance under this a wie 
: h would not be valid if enacted in an sc 


; ision whic 
any provision State assented to by the Governor, It shall be 


Legislature of the 
void : 


(7) Cf. 8.87 of the Government of India Act, 1935, 
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Provided that, for the purposes of the provisions of this 
Constitution relating to the effect of an Act of the Legislature of a 
State which is repugnant to an Act of Parliament or an existing law 
with respect to a matter enumerated in the Concurrent List, an 
Ordinance promulgated under this article in pursuance of instructions 
from the President shal be deemed to be an Act of the Legislature 
of the State which has been reserved for the consideration of the 
President and assented to by him. 


OTHER CONSTITUTIONS 


Government of India Act, 1935.—Cl. (1) of Art. 213 corresponds to sub-sec. (1) 
of Sec. 88 of the Government of India Act, 1935 ; the Proviso to Cl. (1) corresponds 
to Proviso (6) of Sec. 88 (1) ; Cl. (2) corresponds to sub-sees. (2) (a) and (2) (¢) 
of Sec. 88 ; Cl. (3) and its Proviso correspond to Sec. 88 (3) and_ its Proviso 
which was added by the India (Provisional Constitution) Order, 1947. 


INDIA 


Art. 213: Governor's power to make Ordinances during recess of State Legislature.— 
The provisions of this Article are a reproduction of Art. 123 [p. 370, ante], with 
certain changes. Hence, the Ordinance-making power of the Governor is similar 
to that of the President, on the following points : 


(a) The Governor shall have this power only when the Legislature is not 
in session ; 

(b) It is not a discretionary power, but must be exercised with the aid and 
advice of ministers ; 

(c) The Ordinance must be laid before the State Legislature when it re- 
assembles, and shall automatically cease to have effect at the expiration of six 
weeks from the date of re-assembly, unless disapproved earlier by that Legislature. 


On the other hand, the Ordinance-making of the Governor differs from that 
of the President, on the following points : 


(a) The Governor cannot make Ordinances without ‘instructions? from 
the President, if— 


(a) a Bill containing the same provisions would under this Constitution 
have required the previous sanction of the President for the introduction thereof 
into the Legislature ;® or (4) the Governor would have deemed it necessary to 
reserve a Bill containing the same provisions for the consideration of the President? ; 
or (c) an Act of the Legislature of the State containing the same provisions would 
under this Constitution have been invalid unless, having been reserved for the 
consideration of the President, it had received the assent of the President!® or it 


had beeni ntroduced with the previous sanction of the President [Art. 213 (1), 
Proviso]. 


. (6) The scope of the Ordinance-making power of the Governor is co-extensive 
with the legislative powers of the State Legislature, and he shall be confined to the 
subjects in Lists II and III of Schedule VII. But as regards repugnancy with a 
Union law relating to a concurrent subject, the Governor's Ordinance will prevail 
notwithstanding repugnancy, if the Ordinance had been made in pursuance of 

instructions’ of the President. [Art. 213 (3), Proviso]. 


Cl. (1) : ‘Is satisfied’,—As in the case of an Ordinance made by the Presid 
(see p. 371, ante), the Courts cannot question the validity of an Ondinanes fied be 
a 
(3 & Arts, 288 (2) ; 304, Proviso. 





—————_ 
Are ison. ws) Gf Arts. 31 (3) ; 254 (2) ; 286 (3) ; 288 





486 Ture Constitution oF INDIA (Arr. 214 


a Governor on the ground that there were no sufficient reasons for promulgating 
an Ordinance!! or that it was made mala fide, to circumvent judicial decisions." 
The only question with which the Courts are concerned is only one of legislative 
competence!”. 


Proviso to Cl. (3).—This Proviso gives validity to an Ordinance made by the 
Governor in respect to a maiter in the Concurrent List, which is repugnant to a 
Union law, in the same manner as laid down in Art. 254 (2), as regards an Act 
of the State Legislature, of the same nature. But whereas under Art. 254 (2); 
assent of the President. after the Act is passed is required, the present Proviso vali- 
dates the Ordinance if it has been made by the Governor in pursuance of * instruc- 
tions’ received from the President. Thus, in the one case, the assent of the President 
is previous and in the other it is subsequent to the legislation. 


A Governor’s Ordinance, made without such previous instructions, is void?? 
This is clear from the Proviso to Cl. (1) of the present article which 
provides that the Governor shall not promulgate such an Ordinance withcut previcus 
instructions of the President. 


CuaptTer V.—Tue Hicn Courts IN THE STATES. 


214. (1) There shall be a High Court 
for each State. 

(2) For the purposes of this Constitution the High Court 
exercising jurisdiction in relation to any Province immediately before 
the commencement of this Constitution shall be deemed to be the 
High Court for the corresponding State. 


(3) The provisions of this Chapter shall apply to every High 
Court referred to in this article. 


High Courts for States, 


OTHER CONSTITUTIONS 


Government of India Act, 1935.—S. 219 of that Act, as amended by the India 


(Provisional Constitution) Order, 1947, was— 
to be High Courts for the 


(1) The following courts shall in relation to India be deemed 
purposes this Act, that ‘ to say, the High Courts in Calcutta, Madras, Bombay, Allahabad, ro 
and Nagpur, the High Court of East Punjab, the Chief Court in Oudh, any other cou! Se art 
constituted or reconstituted under this chapter as a High Court, and any one coe Saran 
in India which an Act of the appropriate Legislature may declare to be a High Court fo 


of this Act : 
Provided that, if provision is made by Leetamegid Beat 
i y mentione' -s . 
Ae neuer Pasonpi ene Shall have effect as if the new court were menuonc 
of the court or courts so replaced. . ; 
(2) The provisions of this chapter shall apply to every High court in ae aged 
(3) In this Chapter “India” means the territories comprised in the Gov 


eS ” 
and Chief Commissioners’ Provinces, and does not include any Acceding State. 
vernment of India 


Gov 
-ercise of the power conferred by Sec. 229 (1), of, the Order: 
Act capes age be the India Provisional Constitution (Amendment) rde 


1948, the following High Courts were constituted or reconstituted : 


is i rresponding 
was created for Orissa, making a comespo’ 
the Patna High Court, by the Orissa High Court 


rs Patent for the establishment of 
n, then, as from the establish- 
: d therein in lieu 


Provinces 


(i) A new High Court 
reduction in the jurisdiction of 





Deles 1948."* ee ~~ 
_———_— -- 
7 ) f 
(11) Jaan Prasanrav. Prev. ost Bengal, a Bo ine, Fetraordinary. 30th April, 





A.LR. 1949 Cai. 1 (F.B.). 


F Supp. 14 
(12) Bhutnath vy. Prov. F.L.J. Supp. '4 


of Bihar, (1949) 4 1948 : (1948) 
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ii i r ; i r i duction 
ii) A new High Court was created, by making a corresponding re: 
in the Pdicucn of the Calcutta High Court, by the Assam High Court Order, 
1948. 
(iii) The Chief Court in Oudh was amalgamated with the High Court in 
Allahabad, by the United Provinces High Court (Amalgamation) Order, 1948. 


INDIA 
igh Ci ( Y is se refers in Part 
Cl. (1) : A High Court for each State-—This clause refers to the g States in P 
A. Gade, Art. 238 (12), post, each of the 8 States in Part B shall also have a High 
Court. As regards States in Part C, see Art. 241, post. 


Cl. (2) : ‘ Immediately before the commencement of this Constitution.’ —See sub-sec. 
(1) of Sec. 219 of the Government of India Act, 1935, quoted above. 


Cl. (3) : Applicability of Chap. V.—Though this clause says that the provisions 
of Ch. V shall apply to States in Part A,—according to Art. 238, all the provisions 
of this Chapter will also apply to the High Courts in the States in Part B. These 
provisions will also apply to the High Courts in Part C [Art. 241 (2), post],—subject 
to modifications made by Parliament by law. 


215. Every High Court shall be a Court of record and shall 
have all the powers of such a Court including 


High Courts to be courts the power to punish for contempt of it- 
of record. self. ; 


: OTHER ConsTITUTIONS 
Government of India Act, 1935.—S. 220 (1) of the Act was— 
“ Every High Court shall be a court of record. . . . . . 


INDIA 


Art. 215 : High Court to be a Court of record.—This article corresponds to Art. 129, 
P. 388, ante. As to ‘ Contempt of Court,’ see p. 76, et seg. 


oe 21G. Every High Court shall consist 
contin of High of a Chief Justice and such other Judges as the 
President may from time to time deem it 

necessary to appoint : 


. Provided that the Judges so appointed shall at no time exceed 
in number such maximum number as the President may, from time 
to time, by order fix in relation to that Court. 


Orner Constitutions iba 


‘Government of India Act, 1935.—Art. 216 of the Constitution reproduces’ Sec; 22d 
(1) of the Act of 1935, substituting ‘ President’ for ‘Governor-General? |) 


fie.4 
i th 


Inpra 


rece 


1 art. 216; Constitution of "Hah, Gourts.—The legislative power t meee 
High Court belongs to Parliament [Entry 78, List Lath Sch}. ‘The pie ee 
refers to the number of Judges constituting a High Court. ane oa 


£12 





(14) Gazette of India, Extraordinary, 1gth July 1948, p. 1051 : (1948) FLY. Supp. 12 





488 Tue Constitution oF InpIA (Art. 217 
When is a High Court constituted—The words * as the President may deem. . .” 
makes it clear that it is the appointment of the Chief Justice that constitutes a High 
Court. The President is not bound to appoint any other Judge or to fill up the 
vacancy in the office of any other Judge. The failure to fill up a vacancy would 


not affect the jurisdiction of the Court.!> As to vacancy in the office of Chief 
Justice, see Ari. 223, post. 


217. (1) Every Judge of a High Court shall be appointed by 
the President by warrant under his hand and 
Vege ipmnent” and cond seal after consultation with the Chief Justice 
Judes of a High Court, * of India, the Governor of the State, and, in 
the case of appointment of a Judge other 
than the Chief Justice, the Chief Justice of the High Court, and 
shall hold office until he attains the age of sixty years : 
Provided that— 
(a) a Judge may, by writing under his hand addressed to 
the President, resign his office ; 


(b) a Judge may be removed from his office by the President 
in the manner provided in clause (4) of article 124 for the removal 
of a Judge of the Supreme Court ; 


(c) the office of a Judge shall be vacated by his being appointed 
by the President to be a Judge of the Supreme Court or by his being 
transferred by the President to any other High Court within the 
territory of India. 


(2) A person shall not be qualified for appointment as a Judge 
of a High Court unless he is a citizen of India and— 


(a) has for at least ten years held a judicial office in the 
territory of India; or 


(b) has for at least ten years been an advocate of a High oe 
in any State specified in the First Schedule or of two or more suc 
Courts in succession: 


Explanation.—For the purposes of this clause— 


i i i i i has been 
a) in computing the period during which a person e 

an a7 of 2 High Court there shall be included any pene 
during which the person has held judicial office after he became 


advocate ; 

(b) in computing the period during which a eee 
‘udicial office in the territory of India or been an advoca ean 
‘Court there shall be included any period before ha Cite any 
of this Constitution during which he has held ju ee eae 
area which was comprised before the fifteenth cy a ee , eth 
within India as defined by the Government of /n a as ae 
or has been an advocate of any High Court in any su , 


case may be. 


Y ilal v. i d, (1949) 54 C. We Ne 
(15) Cf. Lalsingh v. Ghansham, (1887) 9 All. 3223 Sampatilal y. Baliprasad, (1949) 9 


25; Collector of Etah vy. Golab, (1936) All. 92. 
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Cu. (1): 
OTHER CONSTITUTIONS 


Government of India Act, 1935.—Sub-sec. (2) of S. 220 of that Act, as amended 
by the India (Provisional Constitution) Order, 1947, was— 


“(2) Every Judge of a High Court shall be appointed by the Governor-General and shall 
hold office until he attains the age of sixty years : 


Provided that— 


(a) a Judge may by resignation under his hand addressed to the Governor resign his office ; 
(6) a Judge may be removed from his office by the Governor-General on the ground of misbehaviour 
or of infirmity of mind or body, if the Judicial Committee of the Privy Council, on reference being 
made tot hem, report that the Judge ought on any such ground to be removed ; (c) the office of a Judge 
shall be vacated by his being appointed to be a Judge of the Federal Court or of another High Court.”” 


INDIA 


Cl. (1) : Appointment of High Court Judges——This article corresponds to Art. 
124 (2), p. 381, ante. The appointment will be made by the President. But he 
will consult the following persons in the matter—(1) Chief Justice of India ; (2) 
Governor of the State concerned; (3) Chief Justice of that High Court. In the case 
of appointment of the Chief Justice himself, only (1) and (2) need be consulted. 


The Proviso to Cl. (1) of Art. 217 corresponds to the second Proviso to Art. 
124 (2), p. 381, ante, with the addition of Cl. (c), which is necessitated by the. 
provision for transfer in Art. 222, post. 


Ci. (2): 
OTHER CONSTITUTIONS 


Government of India Act, 1935.—See Sub-sec. (3) of S. 220 of that Act. 


INDIA 


Cl. (2) : Qualifications for appointment as High Court.—The points to be noted, 
with reference to the Government of India Act, 1935, are—(a) the exclusion of 
Barristers of the United Kingdom who are not advocates of a High Court of India,. 
within the meaning of Sub-cl. (4) ; (6) the exclusion of members of the I.C.S., from 
post-Constitution appointments unless he satisfies Cl. (2) (a) ; (c) raising of 
period of service of a judicial officer from 5 to 10 years. : 


Analogous Provision.—See Art. 376 as to continuance in office of Judges sitting 
at the commencement of the Constitution. 


218. The provisions of clauses (4) and (5) of Article 124 shall 

aes , _ apply in relation to a High Court as they 

ion ihe: eae apply in relation to the Supreme Court with 

reme Court to High Courts. the substitution of references to the High Court. 
for references to the Supreme Court. 


_ Analogous Provisions —See Arts. 121, 211 [pp. 367, 482, ante] as to i ity: 
High Court Judges from criticism in Parliament or State leche CAR con Oo 
@ which makes the salary and allowances of High Court Judges non-votable : and 

viso to Art. 221 (1), which safeguards the allowances, rights in respect of leave 
and pension against being affected after appointment. , 
C—62 
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219. Every person appointed to be a Judge of a High Court 
aa in a State shall, before he enters upon his office, 
Oatl ov athirmation by make and subscribe before the Governor of 
Judges of High Courts. . : 
; the State, or some person appointed in that 
behalf by him, an oath or affirmation according to the form set 
out for the purpose in the Third Schedule. 


220. No person who has held office as a 

_ Probibition of practising Judge of a High Court after the commence- 

siege ru ay ment of this Constitution shall plead or act in 

ke bt Pe any Court or before any authority within the 
territory of India. 

Art. 220: Prohibition of practice by ex-Judge.1°—This prohibition also applies 

to Judges appointed before commencement of the Constitution but continuing in 

office thereafter. 


221. (1) There shall be paid to the Judges of each High 
: f Court such salaries as are specified in the 
Beene eles ol udare, Second Schedule. 


(2) Every Judge shall be entitled to such allowances and to 
such rights in respect of leave of absence and pension as may from 
time to time be determined by or under law made by Parliament 
and, until so determined, to such allowances and rights as are specified 
in the Second Schedule : 

Provided that neither the allowances of a Judge nor his rights 
in respect of leave of absence or pension shall be varied to his dis- 
advantage after his appointment. 

Art. 221 : Salaries, elc., of High Court Judges.—This article corresponds to Art. 
125, p. 385, ante. [See Part D of the 2nd Sch., for the salaries.] 


; ie ; f High 
Analogous Provisions —See Art. 238 (13), post, for salaries of Judges 
Courts in States in Part B. Salaries and allowances may both be reduced under a 
Proclamation of Financial Emergency [Art. 360 (4) (4), post.] 


( i i ith the 
222. (1) The President may, after consultation with t 
Chief Justice of India, transfer a Judge from 


Transfe! ) a udge 7 _ urt 
from one Huth Cour vo one High Court to any other High Co 
anollier: within the territory of India. 


i ing the period 
h dge is so transferred, he shall, during | ori 
he see a Tadge ofthe other Court, be entitled to receive Se acd 
to his salary such compensatory allowance as may be Seon 
by Parliament by law and, until so determined, such comp 


allowance as the President may by order fix. 


igh C —There was no 
Art. 222: Transfer of High Court Judges.—1 
1935 for the ee of a Judge from one High Court to ano! 


——_——————— 


provision in the Act of 
ther. The present 


————— 


on 3 
i , ch (1950) S.C,J., 43" 
(16) There was no specific provision in the Abed y. Allahabad Bench ( 
Government of India Act, 1935, to the above (F.C.)- 
-effect and this gave rise to the case of Iqbal 
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article provides for such transfer, subject to compensatory allowance, as determined 
by the President. 


223. When the office of Chief Justice of a High Court is vacant 

_ or when any such Chief Justice is, by reason 

Pegi of acting Of absence or otherwise, unable to perform 

the duties of his office, the duties of the 

office shall be performed by such one of the other Judges of the Court 
as the President may appoint for the purpose. 


Art, 223 : Appointment of Acting Chief Justice.'*—This article is analogous to 
Art. 126, p. 387, ante. 


Delay in filling up of the vacancy would not affect jurisdiction of the High Court—So 
long as the vacancy is not filled up, there will be a temporary suspension of the 
duties to be discharged by the Chief Justice, but that the High Court itself will 
continue to have its jurisdiction or that the other Judges will continue to function.'® 


224. Notwithstanding any thing in this Chapter, the Chief 

Justice of a High Court for any State may at 

Aucn lance | of |. raired any time, with the previous consent of the Presi- 

ae eet Blah dent: request any person who has held the 

office of a Judge of that Court or of any other 

High Court to sit and act as a Judge of the High Court for that State, 

and every such person so requested shall, while so sitting and acting, 

be entitled to such allowances as the President may by order determine 

and have all the jurisdiction, powers and privileges of, but shall not 
otherwise be deemed to be, a Judge of that High Court : 


. Provided that nothing in this article shall be deemed to require 
any such person as aforesaid to sit and act as a Judge of that High 
Court unless he consents so to do. 


Art. 224 : Altendance of retired Judges—This article corresponds to Art. 128, p. 
387, ante. There is no provision for the appointment of any temporary or Addi- 
tional Judges for the High Court in the Constitution’®, as existed in S. 222, Sub- 
secs. (2)-(3), of the Government of India Act, 1935. Instead, there is this new pro- 
vision in the Constitution for the employment of ex-Judges for particular periods. 


225. Subject to the provisions of this Constitution and to the 

A _., Provisions of any law of the appropriate 
wore nen of existing Legislature made by virtue of powers conferred 
eek on that Legislature by this Constitution, the 
Jurisdiction of, and the law administered in, any existing High Court, 
and the respective powers of the Judges thereof in relation to the 
administration of justice in the Court, including any power to make 
Tules of Court and to regulate the sittings of the Court and of members 
thereof sitting alone or in Division Courts, shall be the same as 
immediately before the commencement of this Constitution : 


NS  — eee 


(17) Cf. S, 222 (1), Government of India Act, — Sampatital v. Baliprasad, (1949) 54 C.W.N 92 
3935. (tg) There is no ision in UA nate ess 

(18) Emperor v. Sohrai, (1938) Pat. 550; ponding to Art. we in Part VI, cortes 
Collector of Etah v. Golab, (1936) All. 322; 


492 Tue Constitution oF InpIA [ART. 225 


_ _ ., Provided that any restriction to which the exercise of o1iginal 
Jurisdiction by any of the High Courts with respect to any matter 
concerning the revenue or concerning any act ordered or done in 
the collection thereof was subject immediately before the commence- 
ment of this Constitution shall no longer apply to the exercise of 
such. jurisdiction. 


OTHER CONSTITUTIONS 


Government of India Act, 1935.—S. 223 of that Act, as amended by the India 
(Provisional Constitution) Order, 1947, was— 


“ Subject to the provisions of this Part of this Act, to the provisions of any Order in Councit 
made under this or any other Act, to the provisions of any order made under the Indian Independence 
Act, 1947, and to the provisions of any Act of the appropriate Legislature enacted by virtue of powers 
conferred on that Legislature by this Act, the jurisdiction of, and the law administered in, any existing 
High Court, and the respective powers of the judges thereof in relation to the administration of justice 
in the court, including any power to make rules of court and to regulate the sittings of the court 
and of members thereof sitting alone or in division courts, shall be the same as immediately before 
the establishment of the Dominion.” 


Sec. 226 (1)?° provided— 


(1) Until otherwise provided by Act of the appropriate Legislature, no High Court shall 
have any original jurisdiction in any matter concerning the revenue, or concerning any act ordered 
or done in the collection thereof according to the usage and practice of the country or the law for the 


time being in force.” 


Under the above provision, it was held that the High Court, in its original 
jurisdiction, could not do any of the following acts— 


(a) to issue a mandamus upon a revenue authority to do his statutory duty 
in the maiter of assessment of income-tax*!; (b) to try a suit for wrongful dis- 
traint for realisation of quit rent due to Government ;*? (c) to entertain a sult 
as regards the validity of the orders of the Revenue authority with regard to 
payment of stamp duty under the Stamp Act?* ; (d) to entertain a suit to mpcaver 
the penalty paid under S. 167 (17) of the Sea Customs Act (VII) of 187874 ; or 
relating to a confiscation order under S. 167 (36) of that Act 325 (e) to inter- 
fere with the order of a village headman under S. 10 of Reg. 11 of 1816, either 
on appeal or revision;!( f) to entertain a suit relating to a dispute regarding 
demand or assessment of revenue,? e.g., determination of amount of income-tax’, 
(g) to entertain an application under S. 491, Cr.P.C., where a person had rat 
detained under S. 46 (2) of the Income-tax Act.* The words according to 4 
usage and practice ..... ” were held to qualify the words ‘ concerning a i 
ordered or done. ..... 5 But the section did not preclude the High Court, 


: A j ssuehte, 2S 

in a matter concerning any act ordered or done in. sa ngphis ving uhiethet 
act or order concerning the revenue tse! rom enquil i : 

ha hen : y for the time being in 


that act has been ordered or done according to the law 


force.*® 
en 
a 
ALR. 1940 Mad. 183. 


(20) Reproducing S. 106 (2) of the Goyern- 0 adel oe v. Raleigh Investment Co., 


ment of India Act, 1915. 
(21) Alcock, jade, & Co. v. Chief Revenue A.1.R. 1946 F.C, 51 (54): v. Income-tax Officer, 

Authority, AR. 1923 P.C. 138; Dinshaw v. (3) Janda ee sings 

Commissioner of Income-tax, A.1.R. 1943 Bom. 77. A.LR. 1950 Ee Oalectl 51 Bom. L.R. 589. 
(22) Spooner v. Juddow, (1846) 4 M.I.A. 353- (4) Shatkh Ali v. al in Council v.  Shiromani 
(23) Dewarkhand Cement Co. v. Secretary of (5) Governor-Genera 6EC 16 (23) ; Shiromani 

State, A.I.R. 1939 Bom. 215. Mills, Ltd., ALR. ae - Council, A.I.R. 1945 
(24) Aktieselskad x. Seeretary of State, ATR. All 354 (ag Mae United Province ae 

1940 Bom. 294 (303). * Dd) ¥ + Indumati v. Court a 
95) Thin Sony. Secretary of State, A.I.R. 1939, Supply eek at a 590" (304). 

Cal. 763 (767); Govindarajulu v. Secretary of Wards, A.1.R. 193} : 

State, A.I.R. 1927 Mad. 689. 
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INDIA 


Object of Art. 225: Jurisdiction of existing High Courts.—The object of this article 
is to preserve all the powers possessed by the High Court at the date of commence- 
ment of the Constitution, until affected by any law passed by a competent Legis- 
lature (Entries 79, 95 of List I : 65 of List II and 46 of List III). At the same time, 
jt does not confer on the High Courts any power or jurisdiction which they did not 
possess on that date. 


Analogous Provision.—See Arts. 230-1 as to extension of or exclusion from 
jurisdiction of High Court in respect of any area outside the State where it has its 
principal seat. 

Proviso—The Proviso, removes the bar that existed under S. 226 (1) of the Act 


of 1935, to the original jurisdiction of the High Court in revenue matters [see 
above). 


* 226. (1) Notwithstanding anything in Article 32, every High 
Court shall have power, throughout the terri- 
tories in relation to which it exercises jurisdic- 
tion, to issue to any person or authority, 
including in appropriate cases any Government, within those territo- 
ries directions, orders or writs, including writs in the nature of habeas 
corpus, mandamus, prohibition, quo warranto and certiorari, or any of 
them, for the enforcement of any of the rights conferred by Part III 
and for any other purpose. 


(2) The power conferred on a High Court by clause (1) shall 
not be in derogation of the power conferred on the Supreme Court 
by clause (2) of Article 32. 


Power «f High Courts 
to issue certain writs. 


Cx. (1) : ‘ Including writs... . ’—These words in Art. 32 (2), (p- 157, 
ante) and in Art. 226 (1), indicate that the powers of the Supreme Court or the 
High Court under these articles is not confined to issuing prerogative writs only.® 
Hence, though the existence of an adequate legal remedy is a thing to be taken 
into consideration in the matter of granting prerogative writs (see p. 172, ante), 
our Supreme Court or High Courts would not be fettered by that consideration, 
4n proper cases. For the same reason, the Court may give a direction which 
does not exactly correspond to one of the specific writs mentioned in the above 
articles Thus, the Court may give a direction to a State Government prohibiting 
it to enforce a restraint order against the petitioner.’ 


-< £ For any other purpose’.—This means any purpose other than the enforce- 
ment of fundamental rights, i.e., the enforcement of some other legal right or 
the performance of some legal duty.?-a It thus includes the other purposes for 
which such writs or orders were available before the commencement of this 
Constitution?-b (see p. 161, et seq.) 


. Cu. (2): The relief under Art. 32 can be sought from the Supreme Court 
in the first instance, without first resorting to the High Court under Att. 226, 
The-reason is that the remedial right under Art. 32 is itself a fundamental right 
guaranteed by that articles—to which there is no similar provision in the Con- 
Sutution of the United States. ?-c. 

ae = 


(6) Rashid v. Municipal Board, (1950) D.L.R. (Pat.) 189 (F.B.). 


(8.C.) 53 (56). -b) Emp. v. F:singbhai 52 

: 7) Brajnandan v. State of Bihar, (1950) D.L. sea ¥ demalhah (1880) 39 Boa LR, 
+ (Pat.) 166 (170). . (7-c) Romesh Thappar v. State of Madrae, 
(7-a) Bagram v. State of Bihar, (1950) D.L.R. (1950) D.L.R. (S.C.) 42 (45). n 
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; 227. (1) Every High Court shall have 
ee ‘yy ubettee superintendence over all Courts and tribunals 
the High Court. throughout the territories in relation to which 

it exercises jurisdiction. 
_ (2) Without prejudice to the generality of the foregoing 
provision, the High Court may— 
(a) call for returns from such Courts ; 
(b) make and issue general rules and_ prescribe forms for 
regulating the practice and proceedings of such Courts ; and 


(c) prescribe forms in which books, entries and accounts shall 
be kept by the officers of any such Courts. 

(3) The High Court may also settle tables of fees to be 
allowed to the sheriff and all clerks and officers of such courts and 
to attorneys, advocates and pleaders practising therein : 

Provided that any rules made, forms prescribed or tables 
settled under clause (2) or clause (3) shall not be inconsistent with 
the provision of any law for the time being in force, and shall require 
the previous approval of the Governor. 

(4) Nothing in this article shall be deemed to confer on a 
High Court powers of superintendence over any court or tribunal 
constituted by or under any law relating to the Armed Forces. 


OTHER CONSTITUTIONS 
Government of India Act, 1935.—Art. 227 of the Constitution is a reproduction 
of S. 224 of the Government of India Act, 1935, with the following changes : 


(a) The words ‘ and tribunals throughout the territories in relation to which 
ae ; eae 
it exercises jurisdiction ’ have been added in Cl. (1), after the word ‘ Courts. 


(6) Sub-sec. (2) of S. 224, which was as follows, has been omitted ; 


“ Nothing in this section shall be construed as giving toa High Court any jurisdiction to questio! 
any judgment of any inferior court which is not otherwise subject to appeal or revision. 


(c) Cl. (4) of the Article is new, 


InDIA 


WHETHER SUPERINTENDENCE WOULD INCLUDE POWER OF Jupiciat REVISION. 


A) Under the Act of 1915.—Under the corresponding S. 107 of the Govern- 
ment of dia Act, Pe eabeditcndente a was interpreted to nee, ea . 
well as administrative superintendence, and the High Court intervenes y Baal! 
in proper cases under S. 107 of the Government of India Act, 19 H 9 ae ane 
S. 115 of the Civil Procedure Code® or S. 439 of the Criminal Proc 


did not apply. aes 

B) Under the Act of 1935-—But Sub-sec. (2) of 9. 2 ee 
aided: hae this ae of judicial interference in exercise of we) a = a ing 
tendence, and Beaumont, G.J., in Balkrishna v. Emperor et eee Ts 
away of the power of extraordinary revision from the Hig Go Sa 1988 
tunate thing °. By reason of sub-sec. (2), it was held a ot seme iy fen 
that S. 224 had no application to legal proceedings and di 


24 of the Act of 1935 


Bom. t 

a Tuliji ! ) Balkrishna v. Emperor, ALR. 1943 VN 

(8) Sholapur Municipality v. Tuljiram, A.L.R. (9) 4 : ror, (1932) 37 G.W.N- 
a Bon 582; Emperor v. Jamnadas, ALR. (RB. ; Manmatha v. Empe 


1937 Bom. 153. 20k. 
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revisional jurisdiction. It only conferred powers of an administrative character'®, 
‘ Superintendence ’ in this section did not include a right of control over individuals 
or official bodies exercising judicial functions, such as the Board of Revenue, similar 
to that exercised in England by writ of certiorart!°-a. Thus, under this section, the 
High Court could not interfere with—(i) a Deputy Collector’s order under the 
Rent Act!1; (ii) a decision of the District Judge, under S. 36 of the Legal Practi- 
tioner’s Act?*; or under the Bengal Municipal Act!3. 

(C) Under the Constitution—The omission of any provision like that of sub- 
sec. (2) of S. 224 of the Government of Indja Act, and the omission _of the 
words “ and may do ..... that is to say” from the end of sub-sec. (1) indicate 
that the High Court may, under its power of superintendence, exercise a power 
of revision in cases where no revision lies under S. 115 of the Civil Procedure 
Code*4. The Constitution thus restores to the High Court the power it had under 
the Government of India Act, 1915.14-a 

But the High Court’s power of revision under the Constitution would be 
restricted to interference in cases of grave dereliction of duty for which no other remedy 
is available and which would have serious consequences if not remedied !5, 

“Superintendence ’ does not vest the High Court with any unlimited prero- 
gative to correct all species of hardship’®. The word has gathered a legal force 
and signification. It does not involve a responsibility of the superintending 
tribunal for the correctness of the decisions of the inferior Courts, either in fact or 
law. If the inferior Court, after hearing the parties, comes to an erroneous deci- 
sion, on a matter within its jurisdiction, the Court having power of superintendence 
never interferes. The only mode of questioning the propriety of such a decision 
is by appeal.*? Nor can this power be invoked to get round any express provision 
of the Code of Criminal Procedure’, or any other law.'? 


The general superintendence conferred by this constitutional provision over 
all jurisdictions subject to appeal, it isa duty ‘to keep them within the bounds of 
their authority, to see that they do what their duty requires and that they do it in 
a legal manner’'*, Thus under the power of superintendence under the present 
article, the High Court would interfere with the decision of the inferior Court, Civil 
or Criminal, in the following cases— 

(i) Non-exercise or illegal exercise of jurisdiction! §, 

(ii) Fraud on the part of the prosecutor and error on the face of the pro- 
ceedings, ¢.g., where there is no evidence at all of the facts charged, or if on the 
Magistrate’s own view of the facts proved, the offence was not in law committed, 1¢ 
If the case is otherwise a fit one for interference under. its power of superin- 
tendence, according to the principles enumerated above, the High Court would 
interfere, even though the accused has allowed his appeal to be time-barred.'¢ 

(#t) A capricious interference with a Pleader Commissioner’s Bill. 2° 


(2) An improper exercise of the power f i i 
amendment of pleading.!4-a P Pe ace ee ene a 


(10) Sakal v, Iswar (1941) 2 Cal. 366 ; Fahnavi Bhimnath v. Jagannath, A.1.R. : 
v. aun. (1949). oN. pee ; In the mee Kadhari, 42 All. “6” Pate Sk 
2 . - 
rola Sov arabandhu vy Parlakimedi (1943) ee aa Rahim v. Jabbar, (1950) 54 C. 
11) Bhagaban v. Chandu (1938) 1 Cal. 256. i i iy 
tia} Re Somme (rasb) Mal 38. 5 (15) Cf. Duraiswami y. Secretary of State, ATLR. 


1 Mad. 6. 5 : 
(t3) Banbehari v. Makhan* (1938) 2 Cal. 69. State ALR. as a 5 Mehtab vw. Secretary of 


(14) Cf. Sholapur Municipality v. Tulij 6) 4 eta? i : 
a - 1931, Bom. Se ; tala v. Balktishna Pas ) Manmatha vy. Emperor (1932) 37 C.W.N. 

“pt. 1933 Lah. 327 (382)). Gokool v. Motilal, (17) Gopal v. Court of Ward. , 
A.LR, 1931 Cal. 553 3. Jawahir v. Fleming, ALR, (18) Eeeperes See eR ™ a8: 
1937 Lah. 28 ; Indubala v. Lakshminarayan, A.L.R. 9 *\AdX. 1937 Bom. 


I 1 '. 
1935 Cal. 102 (107); Weli Ram'v. Lal Shah. 58 v. Ram, ALR. 


A.LR, 1935 Lah. 956; Solomon v. Stark. ALR. — Sapre v. Collect 1935 AN. 514; 
ast Cal. 758 ; Lokenath v. Abani, ALR. 1934 Sanaa AT ia 38: 125 Masoom 
Gal 102; Behari v. Sardari, A.1.R. 1935 Lah. (20) Sitansujbon'v. Dilip (1950) pas 

53 Ganesh v. Asanand, A.T.R. 1923 Lah. 259; 382. 1950) 54 C.W.N. 
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Joages erates Hales power uid ae and ncaa 
g ; ate s*!-22 to direct subordinate courts and_ tribunals 
to carry out its orders*® ; to direct inquiry with a view to take disciplinary action 
for cases of flagrant maladministration of justice.?! 

* Tribunals ’.—See p. 189, vt seq., ante. Even under the Government of India 
Acts, wherein the word ‘ tribunal’ was absent,—the word ‘ Courts’ was inter- 
preted in the wide sense, under the Government of India Acts, to include any 
tibunal or authority, exercising judicial as distinguished from ministerial or 
administrative functions. Thus, it was held that under the above power of 
superintendence the High Court could revise the orders of—(a) the District 
Magistrate in deciding election disputes?® ; or (b) the Returning Officer as to the 
eligibility of a candidate! ; (c) the Bar Association under the Legal Practitioners 
Act? ; (d) a village headman under Reg. XI of 19163; (e) the tribunal acting 
under section 32 of the Land Acquisition Act, 18944; (f) District Judge acting 
under section 36 of the Bengal Municipal Act.® 

The insertion of the word ‘tribunals’ in the Constitution makes it clear that all 
tribunals exercising quasi-judicial powers, e.g., the labour tribunals®¢ shall be under 
the supervisory control of the High Court, except military tribunals [Cl. (4)],— 
and whether such tribunals are under the appellate jurisdiction of the High Court 
or not,—but not so as to interfere upon the merits of an intra vires order. ®-a 

‘Jurisdiction’.—The use of the unqualified word ‘jurisdiction’ includes all 
different jurisdictions of the High Court,—Civil,*-6 Criminal, Admiralty, Testa- 
mentary, Matrimonial, etc.® 

Analogous Provision —The present power of superintendence and revision is in 
addition to the power of the Court to control inferior tribunals by the writs of certiorari 
mandamus or prohibition [Art. 226 (1), p. 492, ante.] 


228. If the High Court is satisfied that a case pending in a 
court subordinate to it involves a substan- 
cerrain cases tia] question of law as to the interpretation 
of this Constitution the determination of 
which is necessary for the disposal of the case, it shall withdraw the 
case and may—- 
(a) either dispose of the case itself, or 
(b) determine the said question of law and return the case 
to the court from which the case has been so withdrawn together 
with a copy of its judgment on such question, and the said court 
shall on receipt thereof proceed to dispose of the case in conformity 
with such judgment. 


Transfer of 
to High Court. 


OTHER ConsTITUTIONS 


U.S.A.—It has been already pointed — [p. 377, ante] out that the patent . 
interpretation of the Constitution, as the interpretation of any other law, belongs 1 


all Courts of the land,—not merely the Supreme Court or the Federal Courts. 


Emperor v. Tarapore \A.R. 1940 Sind 





f24) Rajkwnar vy. Ramsundar,  AW.R. 1932 
P.C. 69. ote 

(25) Mahedar v. Kanti (1934) 38 CW.N. 838; 
Chandrakishore v. Sachindra, (1936) 65 C.L.J. 174. 

(1) Manindra Chandra v. Provas (1923) 51 Cal. 
58. 
(a) District Bar Association v. Bawa Ram, ALR. 
1936 Lah, 382. 

(3) In re Perrianna, A.1.R. 1940 Mad. 183. 

(4) Adhar v. Radha Madan, S.A.R. 1932 Cal. 





ae 


660. nauk 
(5) Narayan vy. Aghore (1935) 39 hss 
1; also cf. Sholapur Municipality v. Tuljiram, 
LR. 1931 Bom. 582. 

(5-a) Municipal Commrs. = 

50) 54 C.W.N. 784 (792). . 
ear Sourt-fec is payable under Sch. IT, Ar: 
1 (d) (ii) of the Court-fees . ct, or an app i- 
cation under , rt. 227 of the Constitution Jn 1é 
Bhagabati (1950) 54 C.W.N. 792. . 

\6. Cf, Malati v. Surendra, NR. 1942 Cal. 


32 (34)- 


97 
A. 





P. R. Mukerjre, 
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But though Courts of all grade shall have the jurisdiction to determine the 
validity of a statute, an inferior Court should proceed— 

“with more than ordinary caution and hesitation, and to abstain altogether from declaring 
a@ statute invalid unless in the clearest cases, especially if, without scrious detriment to justice, the 
decision can be delayed until the superior Court can have an opportunity to pass upon it’*.7 

Australia.—Under section 77 of the Australian Constitution Act, cases ‘ arising 
under the Commonwealth Constitution or involving its interpretation’ can be 
determined by—(?) the High Court of Australia ; (ii) other Federal Courts created 
by the Commonwealth Parliament; (i) State Courts invested by the Common- 
wealth Parliament with * federal jurisdiction.’® ei 

Government of India Act, 1935.—Section 225 of that Act, as amended in 1947, 
was as follows— 

‘“(1) Ifon an application made in accordance with the provisions of this section a High Court 
is satisfied that a case pending in an inferior court, being a case which the High Court has power 
to transfer to itself for trial, involves or is likely to involve the question «f the validity of any Dominion 
or Provincial Act, it shall exercise that power, 

(2) An application for the purposes of this sectionshall not be made except, in relation to a 


Dominion Act, by the Advocate-General for the Dominion and, in relation to a Provincial Act, by 
the Advocate-General for the Dominion or the Advocate-General for the Province.” 


INDIA 
Art. 228 : Withdrawal of cases relating to interpretation of Constitution.—This article 
makes it obligatory for the High Court to withdraw from the subordinate Courts 
all cases which involve questions of law as to the interpretation of the Constitution. 
The article thus denies to the subordinate Courts a right to:interpret the Constitution; 
for the sake of attaining some degree of uniformity as regards constitutional deci- 
sions. It would also be the duty of an inferior Court! to.refer a case to the High 
Court as soon as it comes to discover that it involves a question within the purview 
of the present Art.8-¢ : 
As regards disposal of such cases by the High Court, a distinction is made between 
(a) cases solely involving constitutional questions, and (6) those where constitu< 
tional questions were mixed with questions of ordinary law. In the former class 
-of cases, the High Court would dispose of the entire suit or case ; while in the 
latter class of cases, the High Court would only dispose of the constitutional issues 
and return the case to the lower Court to determine the other issues in the ordina: 
way. The High Court is given a discretion in the matter of disposal and in cas 
of small value or other proper cases, it may dispose of the entire case including 
ordinary questions. ' F 
The present Article improves upon the correspondi ision i i 
225 of the Government of India Ane 1935, in the Hive nore 
_ (a) Under the Act of 1935, the High Court could exercise its Power only on an 
application by the Advocate-General for the Dominion or far the Province Th 
Constitution does not specify how the High Court may be satisfied for the yur} : 
of exercise of this power. Hence, the High Court may be satisfied not onl upon 
motion of the above Law-Officers but also of either Party to the peed : 
re from the subordinate Court, : Man 
b) On transfer,—instead of deciding the whole ¢. i rt i 
free, under the Constitution, to determine the constitutional qverien eke tie : 
return the record to the subordinate Court. Vereen 


‘ Substantial question of law as to the interpretation 1s Constituti 
: a ; of this C _— 
meaning of this expression, see Art, 147, p. shoe poe hae ian yee eae 


229. (1) Appointments of officers and Servants of a High 


Officers and servants and art anal be made by the Chief Justice of the 
the expenses of High Coures ourt or such other Judge or officer of the 
Ourt as he may direct : ; 


(7) Cooley, Constitutional Law 
>; » +P. 191. -a) S = 
\8) Australian Apple Board v. Tonking (1942) Apedine micas Caleutta High Court, 


G.L.R. 77 (104). 5 


C—63 
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Provided that the Governor of the State in which the High 
Court has its principal seat may by rule require that in such cases 
as may be specified in the rule no person not already attached to 
the Court shall be appointed to any office connected with the Court 
save after consultation with the State Public Service Commission. 

(2) Subject to the provisions of any law made by the Legisla- 
ture of the State, the conditions of service of officers and servants of 
a High Court shall be such as may be prescribed by rules made by 
the Chief Justice of the Court or by some other Judge or officer of 
the Court authorised by the Chief Justice to make rules for the 
purpose : 

Provided that the rules made under this clause shall, so far 
as they relate to salaries, allowances, leave or pensions, require the 
approval of the Governor of the State in which the High Court 
has its principal seat. 

(3) The administrative expenses of a High Court, including 
all salaries, allowances and pensions payable to or in respect of the 
officers and servants of the Court, shall be charged upon the Consoli- 
dated Fund of the State, and any fees or other moneys taken by 
the Court shall form part of that Fund. 

Art. 229 : Officers and expenses of High Court.—This article is analogous to art. 146, 
P- 429, ante. 


Extension of or exclusion . 
from the jurisdiction of High 230. Parliament may by law— 


Courts. 
(a) extend the jurisdiction of a High Court to, or 
(b) exclude the jurisdiction of a High Court from, 
any State specified in the First Schedule other than, or any area not 
within, the State in which the High Court has its principal seat. 
Oruer ConsTITUTIONS® 


Government of India Act, 1935.—S. 230 (1) (2) of that Act, 


India (Provisional Constitution) Order, 1947, was— ae : 
“ if sati in that behalf has been ma' 
(1) The Governor-General may, if satisfied that an agreement in th : i 
between the Governments concerned, by order extend the jurisdiction of a High Court in any Ae 
to any area in India not forming part of that Province,and the High Court shall thereupon aver ri 
same jurisdiction in relation to that area as it has in relation to any other area 1n relation to w 
exercises jurisdiction. ; + : se, 
(2) Nothing in this section affects the provisions of any law or letters patent in een 
tely before the establishment of the Dominion empowering any High Court to ae cen oF 
in relation to more than one Province or in relation to a Province and an area no 
any Province.” ‘ 
Under the above power, the following or 
General—Madras High Court (Extension of Juris 
extending the jurisdiction of the Madras High C 


Province of Coorg. 


as amended by the 


order was passed by the Governor- 
diction to Coorg) Order,® 1948,— 
‘court to the Chief Commissioner's 


INDIA 
of High Courts.—Instead of the Crown oe 
i is - 
Governor-General as under the Government of India Act, 1935) oh ae nigh 
ment which is vested with exclusive power to extend the Lab ee, ee 
Court to any arca outside the state wherc its principal seat 1 , 


1948 : (1948) F.L.J. Supp. 11. 


Art. 230: Extra-Stale jurisdiction 


(9) Gazette of India, Extraordinary, 28th February, 
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exclude any such area from the existing jurisdiction of a High Cour: e.g., that 
of Madras High Court over Coorg. 

Legislative Power.—See Entry 79 of List I, 7th Sch, post. 

Analogous Provision —Art. 230 is to be read along with Art. 231 which 
imposes limitations upon the State Legislatures in order to maintain the exclusive 
jurisdiction of Parliament conferred by the present Article. 


en ee rows 231. Wherea High Court exercises 
the Legislat States . yee é A iy 

to osuake awe Wie respect jurisdiction in relation toany area outside the 
Coubutisdiction of a High State in which it has its principal seat, nothing 


i havi ; : ; 
pouicden Bapeas et Sate in this Constitution shall be construed— 


(a) as empowering the Legislature of the State in which the 
Court has its principal seat to increase, restrict or abolish that juris- 
diction ; 

(6) as empowering the Legislature of a State specified in 
Part A or Part B of the First Schedule in which any such area is 
situate, to abolish that jurisdiction ; or 

(c) as preventing the Legislature having power to make laws 
in that behalf for any such area, from passing, subject to the provisions 
of clause (5), such Jaws with respect to the jurisdiction of the Court 
in relation to that area as it would be competent to pass if the principal 
seat of the Court were in that area. 


OrtuER Constitutions 
Government of India Act, 1935.—Sec. 230 (3) of the Act was as follows— 


. (3) Where a High Court exercises jurisdiction in relation to any areca or areas outside the 
Province in which it has its principal seat, nothing in this Act shall be construed— 


(a) as empowering the Legislature of the Province in which the Coutt has its principal seat to 
increase, restrict or abolish that jurisdiction ; or 


(6) as preventing the Legislature having power to make laws in that behalf for any such area 
from passing such laws with respect to the jurisdiction of the court in relation to that area as it would 
be competent to pass if the Principal seat of the court were in that area.” 


InpIA 

Art. 231 : Restriction on power of State Legislature as regards extra-State Jurisdiction 
of High Court—This article forms an exception to Entries 65 of List II and 46 of 
List III which confer power on the State Legislatures to legislate as regards juris- 
diction of the High Courts, within their respective territories, This Article 
says that where a High Court exercises jurisdiction outside the State where it has 
its principal seat, that extra-State jurisdiction shall not be affected by a State 
Legislature. That power is given exclusively to Parliament, by Art. 230. 


_ Cl. (a) imposes limitations upon the Legislature of the State in which the 
High Court in question has its principal seat. 


_ Cl. (5) imposes limitation upon the Legislature of a State in Part A or B within 
which such area (in respect of which the High Court has its extra-State jurisdic- 
tion) is situate. This Legislature may increase or restrict the Jurisdiction but can- 
not abolish it altogether. Subject to this limitation, such Legislature may make 
laws with respect to the jurisdiction of the High Court in relation to such area 


232. Where a High Court exercises jurisdiction in relation to 
more than one State specified in the First 


Schedule or in relation toa § 
: tate 
area not forming part of the State— andcan 


Interpretation. 
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(a) references in this Chapter to the Governor in relation 
to the Judges of a High Court shall be construed as_ references 
to the Governor of the State in which the Court has its principal 
seat ; 


(b) the reference to the approval by the Governor of rules, 
forms and tables for subordinate courts shall be construed as a 
reference to the approval thereof by the Governor or the Rajpramukh 
of the State in which the subordinate court is situate, or if it is situate 
in an area not forming part of any State specified in Part A or Part B 
of the First Schedule, by the President ; and 


(c) references to the Consolidated Fund of the State shall 
be construed as references to the Consolidated Fund of the State 
in which the Court has its principal seat. 


CHAPTER VI.—SuBoRDINATE Courts. 


Osyect or Cx. VI.—The object of the provisions contained in this Chapter is to 
secure the independence of the subordinate Judiciary from the Executive, so that 
they may be free of any moral influence in the discharge of their judicial duties. 
As to the need for such independence we can do no better than to reproduce 
the observations of the Joint Parliamentary Committee!® : 


es We have been impressed by the mischiefs which have resulted elsewhere from a 


system under which promotion from grade to grade in a judicial hierarchy is in the hands ofa 
Minister exposed to pressure from members of a popularly elected Legislature. Nothing is more 
likely to sap the independence of a magistrate than the knowledge that his career depends upon 
the favour of a Minister... - It is the Suburdinate Judiciary in India who are brought most 
closely into contact with the people, and it is no less important, perhaps indeed even Paar 
important, that their independence should be placed beyond question than in the case 0 


superior Judges... .+-+> nae 


233. (1) Appointments of persons to be, and the posting and 
romotion of, district judges in any State 

__ Appointment of “sine shall be made by the Governor of the State 
OE in consultation with the High Court exercising 


jurisdiction in relation to such State. 


ervice of the Union or of 
district judge 
pleader 


(2) A person not already in the servi 
the State shall only be eligible to be appointed a 
if he has been for not less than seven years an advocate or a 
and is recommended by the High Court for appointment. 


OTHER CONSTITUTIONS 


Government of India Act, 1935.—Sub-secs. (1) and (2) of Sec. 254 of the Govern- 


ment of India Act, 1935, were— 


““(1) Appointments of persons to be, 
Province shall be made by the Governor of t 


and the posting and premotion 06 Cee judges i ed 
i ig t sha 
he Province ?! and the High ¢ our : 
i i to the Governor. 
before a recommendation as to the making of any such appointment is submitte oe een 
(2) A person not already in the service of His Majesty shall only cof he Faculty PP Noe 
idge if f s g rrister, 4 ul 
istrict judge if he has been for not less than five years a barr 5 Oca 
OO eis or a pleader and is recommended by the High Court for app’ 






dd Province, were 


: * > the wor aed 
(10) J.P.C. Rep. (H.C. 1, Part 1), paragraph ete by ee hatin (Provisional Constitution) 


Bry The words ‘exercising his individual Order, 1947- 
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Sub-sec. (3) of the above section forms Cl. (a) of Art. 236 of the Constitution, 


INDIA 


Art. 233 : Appointment of District Judges.—This Article maintains the position as 
under the Government of vais Act, 1935, except that the Governor shall have to 
act on the advice of the Minister, in making the order of appointment, posting 
or promotion of a ‘District Judge,’ including all officers mentioned in Art. 236 (a) 
post. The order will be made ‘in consultation with’ the High Court, which means, 
that the Governor is not necessarily bound to accept the recommendation of the 
High Court.12 


234. Appointments of persons other than district judges to 

the judicial service of a State shall be made 

Recruitment | of persons by the Governor of the State in accordance 

ake judicial ae judges with rules made by him in that behalf after 

consultation with the State Public Service 

Commission and with the High Court exercising jurisdiction in 
relation to such State. 


Government of India Act, 1935.—Sub-secs. (1)-(2) of Sec. 255 of that Act was— 


(1) The Governor ofeach Province shall, after consultation with the Provincial Public 
Service Commission and with the High Court, make rules defining the standard of qualifications to be 
attained by persons desirous of entering the subordinate civil judicial service of a Province. 


In this section, the expression ‘‘ subordinate civil judicial service? means a service consisting 
exclusively of persons intended to fill civil judicial posts inferior to the post of district Judge. 


(2) The Provincial Public Service Commission for cach Province, after holding such exami- 
nations, if any, as the Governor may think necessary, shall from time to time out of the candidates 
for appointment to the subordinate civil judicial service of the Province make a list or lists of the 
persons whom they consider fit for appointment to that service, and appointments to that service 
shall be made by the Governor from the persons included in the list or lists in accordance with such 
regulations as may from time to time be made by him as to the number of persons in the said service 
who are to belong to the different communities in the Province.” 


INDIA 


Art. 234: Appointment of persons other than District Judges.—This Article corresponds 


to Sec. 255 (1) of the Act of 1935. While District Judges shall be appointed by 
the Governor in consultation with the High Court, 


Judiciary shall be appointed by the Governor in ac 


Clary a cordance with rules framed 
by him in consultation with the High Court and the 


Public Service Commission, 


235. The control over district courts and courts subordinate 


; thereto including the posting and promotion 

connie! over subordinate of and the grant of leave to, persons belonging 
ee to the judicial service of a State and holding 

any post inferior to the post of district judge shall be vested in the 
High Court, but nothing in this article shall be c 


OrHer Constrrurions 


Government of India Act, 1935.—Art. 235 of the Constitution is sub tantiall 
the same as Sec, 255 (3) of the Act of 1935, with the addition of the wont % 


(12) CLJ.P. C. Report, Vol. I, Paragraph 340, 


502 THe ConstiTuTION oF INDIA [Arr. 236 


“The control of... ......-. including” at the beginning of the 
Article. 


INDIA 


Art. 235 : Control of Subordinate Judiciary —While the posting and promotion 
of District Judges shall be in the hands of the Governor acting in consultation with 
the High Court,—the posting and promotion, and granting of leave to officers 
of the State Judicial Service other than District Judges shall be exclusively in the 
hands of the High Court, subject, of course, to such appeal as are allowed by the 
law regulating conditions of the service. 


Apart from the posting and promotion of the officers, the High Court shall 
have exclusive control not only over the subordinate Courts (i.¢., Courts subordinate 
to the District Courts) but also over the District Courts. See in this connection 
also the powers of superintendence conferred upon the High Court by Art. 227 (p. 494, 
ante). 


Interpretation. 23G. In this Chapter— 


(a) the expression ‘ district judge” includes judge of a city 
civil court, additional district judge, joint district judge, assistant 
district judge, chief judge of a small cause court, chief presidency 
magistrate, additional chief presidency magistrate, sessions judge, 
additional sessions judge and assistant sessions judge ; 


(b) the expression “ judicial service ” means a service consisting 
exclusively of persons intended to fill the post of district judge and 
other civil judicial posts inferior to the post of district judge. 


OTHER CONSTITUTIONS 


7 icle i from Sec. 
Government of India Act, 1935.-—Cl. (a) of the present article is taken 
254 Gyeund 216) of the present article is taken from para. 2 of sec. 255 (1) of the 


Government of India Act, 1935. 


237. The Governor may by public notification direct that the 
foregoing provisions of this Chapter and ay 

Application of the pro- Tules made thereunder shall with effect ee 
visions of this Chapter to. such date as may be fixed by him in tha 
een, cies 08 ae ehialt apply in relation to any class or classes 
wie of magistrates in the State as they apply in 


appointed to the judicial service © the 


i ersons L y 
eae and modifications as may be 


State subject to such exceptions 
pecified in the notification. 


i rovisions of this 
Art. 237: Application of this Chapter to Magistrates ~The pr al judiciary 
Chapter apply of their own force only to members of the ay - Macatrate and 
and not to members of the Magistracy, save the Chief Preside A sparation of 
the Additional Chief Presidency Magistrate (Art. 236 @ ‘state under the Con- 
the judiciary from the executive is one of the objectives ©: a airyal steps, and to 
stitution [Art. 50, p. 201, ante]. In order to effect this by gt (criminal) judicial 
bring the ‘ trying Magistrates’ i.e., the Magistrates Glee ‘e empowered 
powers further under the control of the High Court, the Oe iicatons; if any) 
by the present article to make the provisions (subject . a s aeates itt tie State 
of the present Chapter, applicable to any class or classes of mag 
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PART VII 
Tue States in Part B oF THE First SCHEDULE. 


General 


Genesis oF STATES IN Part B,"3 


At the time of the constitutional reforms leading to the Government of India 
Act, 1935, the geographical entity known as India was divided into two parts— 
British India and the Indian States. While British India comprised the 9 Governors’ 
Provinces and some other areas administered by the Government of India itself, 
the Indian States comprised some 60014 States which were mostly under the 
personal rule of Rulers or proprietors. All the 600 Indian States were not of the 
same order. Some of them were States under the rule of hereditary Chiefs, which 
had political status even from before the Mahomedan invasion ; others (about 
goo in number) were Estates or Jagirs granted by the Muslim rulers as rewards 
for services or otherwise, to particular individuals or families. But the common 
feature that distinguished these 600 States or thereabout from British India was 
that the Indian States had not been annexed by the British Crown. So, while 
British India was under the direct rule of the Crown through its representatives and 
according to the statutes of Parliament and enactments of the Indian Legislatures, 
the Indian States were allowed to remain under the personal rule of their Chiefs 
and Princes, under the ‘ suzerainty’ of the Crown, which was assumed over the 
entire territory of India when the Crown took over authority from the East India 
Company in 1858. Lord Canning then made the pronouncement— 


“The Crown in England stands forth the unquestioned ruler and paramount 
power in all India.” 


_ The relationship between the Crown and the Indian States since the assump- 
tion of suzerainty by the Crown came to be described by the term ‘ Paramountcy.’ 
‘The Crown was bound by engagements of a great variety with the Indian States. 


A common feature of these engagements was that while the States were responsible 
Sor their own internal administration, the Crown accepted responsibility for their external 
relations and defence. The Indian States had no international life, and for external 
purposes, they were practically in the same position as British India.§ As regards 
internal affairs, the policy of the British Crown was normally one of non-interference 
with the monarchical rule of the Rulers, but the Crown interfered in cases of misrule 
and maladministration, as well as for giving effect to its international commitments. 
So, even in the internal sphere, the Indian States had no legal right against non- 
inierference, and so Lord Reading explained to the Nizam of Hyderabad.'§ 


“The Sovereignty of the British Crown is su i i 
: reig’ . supreme in India, and therefore no Ruler of an 
Indian State can justifiably claim to negotiate with the British Government on an equal footing.” 


Nevertheless, the Rulers of the Indian States enjoyed certain personal rights and 
privileges, and normally carried on their personal administration, unaffected by 


all political and constitutional vicissitudes within the neighbouring territories of 
British India. 


The Government of India Act, 1935, envisaged a federal structure for the whole 
of India, in which the Indian States could figure as Units, together with the Gover. 
nors’ Provinces. Nevertheless, the framers of that Act differentiated the Indian 
States from the Provinces in two material respects, and this differentiation ulti- 
™mately proved fatal for the scheme itself. The two points of difference were— 
a 

ee 
(13) The best and most comprehensive Butler Committ i issi 
yeference on the subject is the White Paper on “( 15) White Paper oy ieee “MS— 
ra ae (M.S. 6) petees by the Ministry p. 22. SAMS. 6) 
° ‘es, Government of India. (16) Letter to Ni 
vi) 600 according to the J.P.G. Report duced in Apeenlic L ke, 
‘ol. I, paragraph 3); 562 according to the Indian States (M.S, 6), 


lerabad, repro+ 
White Paper on 
PP. 149-151, 
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(a) While in the case of the Provinces, accession to the Federation was compulsory 
or automatic, in the case of an Indian State, it was voluntary, and depended upon 
the signing by the Ruler of an Instrument of Accession, and its acceptance 
by the Crown'?. (+) While in the case of the Provinces, the authority of 
the Federation over the Provinces (executive as well as legislative) extended 
over the whole of the federal sphere chalked out by the Act,—in the case of 
the Indian States, the authority of the Federation could be limited by the 
Instrument of Accession and all residuary powers belonged to the State. It is 
needless to elaborate the details of the plan of 1935. for the accession of the 
Indian States to the proposed Federation never came, and this Part of that Act 
was finally abandoned in 1939'*, when World War II broke out. 


When Sir Stafford Cripps came to India with his plan (see p. 1, ante), it was 
definitely understood that the Plan proposed by him would be confined to settle 
the political destinies of British India, and that the Indian States would be left 
free to retain their separate status. This was later made clear by the Cabinet 
Mission'® : 


“When a new fully self-governing or independent Government or Governments come into 
being in British India, His Majesty's Government's influence with these Governments will not be 
such as to enable them to carry out the obligations of paramountcy. .... . Thus as a_logical 
sequence and in view of the desires expressed to them on behalf of the Indian States, His Majesty’s 
Government will cease to exercise the powers of paramountcy. This means that the rights of the 
States which flow from their relationship to the Crown will no longer exist and that all the rights 
surrendered by the States to the paramount power will relurn to the States.” 


But the Cabinet Mission supposed that the Indian States would be ready 
to co-operate with the new development of India. So, they recommended that 
there should be a Union of India, embracing both British India and the States, 
which would deal only with Foreign Affairs, Defence and Communications while 
the States would retain all powers other than these. 


When the Indian Independence Act, 1947, was passed, it declared the lapse 
of suzerainty and paramountcy of the Crown, in s. 7 (1) (b) of the Act, which 
is worth reproduction : 

7. ‘ (1) As from the appointed day— 


b) the suzerainty of His Majesty over the Indian States lapses, and with it, all treaties an 
peuce in force at the date of the passing of this Act between His Majesty and the nS 
Indian States, all functions exercisable by His Majesty at that date with respect to Indien et 
all obligations of His Majesty existing at that date towards Indian States or the rulers ther ‘e 
powers rights, authority, or jurisdiction exercisable by His Majesty at that date in or in r 
Indian States by treaty, grant, usage, sufferance or otherwise ; and 


Provided that notwithstanding anything in paragraph (b) .. . of this sub-section, effect ea 
nearly as may be, continue to be given to the provisions of any such ae = ae Sauces 
to which relate to customs, transit and communications, posts and be ae ie iene 
until the provisions in question are denounced by the Ruler of the In ne a es aniiee ae 
hand, or by the Dominion or Province or other part thereof concerned on 


superseded by subsequent agreements.” 


i i heir 

But though paramountcy lapsed and the Indian ane ogee 

position which they had prior to the aw of ee Ne Satan 

; reali i er possi 1 

the States soon realised that it was no tong Seat 

mee Suen independent of and separate from the rest eine : 

was in their own interests nee tose x Se an e a ceomrephieal 

‘a or Pakistan. So far as the States situ 1 eee 
Peas of the Dominion of India, all of them (numbering 552) save Hy 


— 


pendence Act, however, provided = oes 
nuance, until denounced Bye ents an a 
Rs tween the Indi s 
9355) White Paper on Indian States (MS. 6), aarestnent Me avin Governments in regard 
= so} Apps. II-III, Ibid, pp- 152-5- to specified matters such as, Custos 

(29) The Proviso to S.'7 (1) (6) of the Inde- and Telegraphs. 


(17) S. 6 of the Government of India Act, 
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bad, Kashmir and Junagadh, had acceded to the Dominion of India by the _ sf 
August, 1947, i.e, before the ‘appointed day’ itself. The Pe 
Government of India as regards the States afier the Accession was twofold : 


. Fonte’ te reer 
(a) Shaping the Indian States into sizeable or viable administrative units 
and (4) Fitting them into the constitutional structure of India. 


(a) The first objective was sought to be achieved by a threefold process of 
integration— 


(i) 216 States have been merged into the respective Provinces, geographically 
contiguous to them. These merged States have been included in the territories 
of the States in Part B in the First Schedule of the Constitution. The process of 
merger started with the merger of Orissa and Chattisgarh States with Orissa 
on January 1, 1948, and the last instance is the merger of Cooch-Behar with 
West Bengal on January 1, 1950. 


(ii) 61 States have been converted into centrally administered areas and 
included in Part C of the First Schedule. This form of integration has been 
resorted to in those cases in which for administrative, strategic or other special 
reasons, Central control has been considered necessary. 


(iii) The third form of integration is the consolidation of groups of States 
into new viable units, known as Unions of States.22. The first Union formed 
is the Saurashtra Union, consolidating the Kathiawar States and many other 
Estates (February 15, 1948), and the last one is the Union of Travancore-Cochin, 
formed on July 1, 1949. As many as 275 States have thus been integrated into 
5 Unions—Madhya Bharat, Patiala and East Punjab States Union, Rajasthan, 
Saurashtra_and Travancore-Cochin. These are included in the States in Part B of 
the First Schedule. The other 3 States included in Part B are—Hyderabad, 
Jammu and Kashmir and Mysore. These are themselves viable units, and so no 
question of Union arose in these cases. The cases of Hyderabad and Jammu 
and Kashmir are peculiar. Jammu and Kashmir acceded to India on October 26, 
1947, though the Government of India have agreed to take the accession subject 
to confirmation by a plebiscite. Hyderabad has not yet formally acceded to 
India, but the Nizam has issued a Proclamation?$ recognising the necessity 
of entering into a constitutional relationship with the Union of India and 


accepting the Constitution of India, subject to ratification by the Constituent 
Assembly of that State. 


(b) We have so far seen how the States in Part B has been formed as viable 


units of administration,—being the residue of the bigger Indian States, left after 


the <maller States had been merged in the Provinces or converted into Centrally 
Administered Areas. So far as 


1 a r the latter two groups are concerned, there was 
no problem in fitting them into the body of the Constitution framed for the rest 


of India. There was an agreement between the Government of India and the 
Ruler of each of the States so merged, by which the Rulers have voluntarily 
agreed to the merger and ceded all powers for the governance of the States to 


the Dominion Government,"# reserving certain personal rights and privileges for 
the Rulers. 


But the story relating to the States in Part B is not so short. 





their accession to the Dominion of 
three subjects, viz., Defence, 


(21) For, many of these 552 States contained 
an area of only a few miles or acres and could 
hardly be expected to carry on the administration 
as envisaged by the framers of the Constitution, 

(22) As to the territories included in these 
Unions of States, see Apps. XXXV to XLII 
of the White Paper on Indian States. 

(23) App. LIV, White Paper on Indian States 

“ C64 


At the time of 


India in 1947, the States had acceded only on 
Foreign Affairs and 


Communications." With the 


(MS. 6), p. 369. 
(24) See the Agreements 


C in Apps. XI to 
we oy of the White Paper on Indian States 


(25) In conformity with the Cabinet Mission’s 
recommendations, p. 503, ante. See Form of 


Instrument of Accession in App. VII i i 
Paper on Indian States (MS. 6 i Pp. 1648. 
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formation of the Unions and under the influence of political events, the Rulers 
found it beneficial to have a closer connection with the Union of India and all 
the Rajpramukhs of the Unions, as well as the Maharaja of Mysore, signed revised 
Instruments of Accession,’ by which all these States acceded to the Dominion 
of India in respect of all matters included in the Union and Concurrent Legislative 
Lists, except only those relating to taxation.?. Thus, the States in Part B have been 
brought at par with the States in Part A, subject only to the difference embodied in 
Art. 238, and the supervisory powers of the Centre for the transitional period of 
10 years (Art. 371). Special provisions have been made only for Kashmir 
(Art. 370) in view of its special position and problems. That Article makes special 
provisions for the partial application of the Constitution with the concurrence of 
the Government until the Constituent Assembly of the State decides that the 
limitations should be removed. [See, further, under Art. 370, post.] 


It is to be noted that the Rajpramukhs of the 5 Unions as well as the Rulers 
of Hyderabad, Mysore, Jammu and Kashmir have all adopted the Constitution 
of India as the Constitution of the Union or State as far as applicable, by Procla- 
mations.* One of the terms of these Proclamations is— 


“The provisions of the said Constitution (of India) shall, as from the date of its commence- 
ment supersede and abrogate all other constitutional provisions inconsistent therewith which are at 
present in force in this State.” 


238. The provisions of Part VI shall apply in relation to the 
States specified in Part B of the First Schedule 
Application of provisions as they apply in relation to the States specified 
eae nS The ee aoe in Part A of that Schedule subject to the 
dule. following modifications and omissions, 
namely :— 
(1) For the word ‘‘ Governor ” wherever it occurs in the 
said Part VI, except where it occurs for the second time in clause (8) 
of article 232, the word ‘‘ Rajpramukh ” shall be substituted. 
(2) In article 152, for the word and letter “‘ Part A ” the word 
and letter “‘ Part B” shall be substituted. 
(3) Articles 155, 156 and 157 shall be omitted. 
(4) In article 158,— ; 4 
(i) in clause (1), for the words “‘ be appointed the wor' 
** becomes ”’ shall be substituted ; aver 
(ii) for clause (3), the following clause shall be substituted, 
ala has hi esidence 
ef The Rajpramukh shall, unless he has his own resi 
in the oAtval seat of Government of the State, be ere ee 
payment of rent to the use of an official residence a s wine may, 
entitled to such allowances and privileges as the Presi 
by general or special order, determine.” ; 
(iii) in clause (4), the words “ emoluments an 
omitted. ; -_ 


d” shall be 





: rt, 278, post]. 
(1) Apps. XLIX-L, White Paper on Indian _ by subsequent ae dian States 
States (MS. 6), pp. 317-340. (The process (3) App- eee 
took the period September, 1948 to June, 1949.) (MS. 6), pp. 365-372. 
(2) This limitation has also been modified 
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(5) In article 159, after the words “seniormost Judge of 
that Court available”? the words “or in such other manner as 
may be prescribed in that behalf by the President ” shall be inserted. 

(6) In article 164, for the proviso to clause (1) the following 
proviso shall be substituted, namely :— 

‘“* Provided that in the State of Madhya Bharat there shall 
be a Minister in charge of tribal welfare who may in addition be in 
charge of the welfare of the Scheduled Castes and backward classes 
or any other work. ” 

(7) In article 168, for clause (1) the following clause shall be 
substituted, namely :— 

“* (1) For every State there shall be a Legislature which shall 
consist of Rajpramukh and— 

(a) in the State of Mysore, two Houses ; 

(6) in other States, one House.” 

(8) In article 186, for the words “ as are specified in the Second 
Schedule” the words ‘‘ as the Rajpramukh may determine ” shall 
be substituted. 

(g) In article 195, for the words “‘ as were immediately before 
the commencement of this Constitution applicable in the case of 
members of the Legislative Assembly of the corresponding Province ” 
the words “ as the Rajpramukh may determine ” shall be substituted. 

(10) In clause (3) of article 202— 


(i) for sub-clause (a), the following sub-clause shall be substi- 
tuted, namely :— 


_ * (a) the allowances of the Rajpramukh and other expenditure 
relating to his office as determined by the President by general or 
special order ; ” 


(ii) for sub-clause (f) the following sub-clauses shall be substi- 
tuted, namely :— 


“ (f) in the case of the State of Travancore-Cochin, a sum of 
fifty-one lakhs of rupees required to be paid annually to the Devaswom 
fund under the covenant entered into before the commencement of 
this Constitution by the Rulers of the Indian States of Travancore and 
coe for the formation of the United State of Travancore and 

ochin ; 


(g) any other expenditure declared by this Constituti 
the Legislature of the State by law, to be S charge? ey 


(11) In article 208, for clause (2). the followi 
ates Gene (2). the fo owing clause shall be 


ce = i 
(2) Until rules are made under clause (1), the rules 
. c clay of proce- 
dure and standing orders in force immediately before the Soret. 
Ment of this Constitution with respect to the Legislature for the 
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State or, where no House of the Legislature for the State existed 
the rules of procedure. and standing orders in force immediately 
before such commencement with respect to the Legislative Assembly 
of such Province, as may be specified in that behalf by the 
Rajpramukh of the State, shall have effect in relation to the Legislature 
of the State subject to such modifications and adaptations as may be 
made therein by the Speaker of the Legislative Assembly or the Chair- 
man of the Legislative Council, as the case may be. ” 


(12) In clause (2) of article 214, for the word ‘‘ Province ” 
the words ‘‘ Indian State’ shall be substituted. 


(13) For article 221, the following article shall be substituted, 
namely :— 


“901. (1) There shall be paid to the 
Salary, etc., of Judges. Judges of each High Court such salaries as 
may be determined by the President after 

consultation with the Rajpramukh. 


(2) Every Judge shall be entitled to such allowances and to 
such rights in respect of leave of absence and pension as may from 
time to time be determined by or under law made by Parliament and, 
until so determined, to such allowances and rights as may be deter- 
mined by the President after consultation with the Rajpramukh : 


Provided that neither the allowances of a Judge nor his rights in 
respect of leave of absence or pension shall be varied to his disadvan- 
tage after his appointment.” 


Art. 238: Applicability of Part VI to States in Part B.—Generally speaking, the 
States in Part B of the First Schedule [excepting Jammu and Kashmir, as to which 
see Art. 370, post]—shall be governed by the provisions of Part VI which govern 
States in Part A, with the following principal differences : 


(a) The Executive head of a State in Part B will be called ‘ Rajpramukh ’ 
(instead of Governor) and shall be allowed such allowances as the President may 
by his order determine [Art. 238, Cls. (1) and (4)]. 


6) While a Gov is a person appointed by the President [Art. 155]> 
) Tape ohiacges eq as ae by the President [Art. 366 (21)]. 


the Rajpramukh is a person recognis 
Other Special Provisions relating to States in Part B.—The Constitution makes the 
following other special provisions relating to States in Part B : 


(a) The States in Part B shall be allowed to maintain their armies as part 


of the Union Forces, until Parliament directs otherwise [Art. 259]. 


he States in Part B shall 


(8) For a period of ro years, the Government 9% f able to carry out his 


be under the general control of the President and shall be li 
particular directions [Art. 371]. 
ement, sanad or other 


(c) Disputes arising out of any treaty, covenant, 2B hich 2 State in Part B 


similar instrument entered into prior to the Constitution, to Ww 


ie 
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was a party, is excluded from the original jurisdiction of the Supreme Court [Proviso 
(i) to Art. 131, p. 389, ante]. But such disputes may be referred to the Supreme 
Court for its advisory opinion, by the President [Art. 143]. 


(d) For a period of 10 years from the commencement of the Constitution, 
the Government of India may make special financial arrangements with a State 
in Part B, otherwise than as provided in Part XII, by agreement [Art. 278, fost]. 


Cl. (1) : The Head of the Executive-—The effect of this clause is only to change 
the name of the Governor of a State in Part B to ‘ Rajpramukh’, which term is 


defined in Art. 366 (21), post. 


Cl. (2) :—This clause is needed to make all the provisions of Part VI applicable 
to States in Part B unless otherwise provided by the Constitution. 


Cl. (3): Term of office of Rajpramukh.—The effect of this clause is that the 
provisions of Part VI relating to the appointment and term of office of a Governor 
are inapplicable to a Rajpramukh. There is no provision in the Constitution relating 
to these matters as regards a Rajpramukh, except cl. (21) of Art. 366, which simply 
says that the Rajpramukh shall be a person recognised by the President. [See further 
under Art. 366 (21), post.] 


Cl. (4) : Conditions of Rajpramukh’s Office —The provisions of Cls. (1), (2) and (4) 
of Art. 158 will also be applicable to Rajpramukhs. But as*regards allowances, 
etc., the word ‘emolument’ is not properly applicable to a Rajpramukh who is 
not ‘ appointed’ by the President. As to allowances and privileges, while in the 
case of a Governor they are to be determined by Parliament by law, and until so 
determined, they shall be as laid down in the Second Schedule of the Constitution,— 
in the case of a Rajpramukh, it is the President who shall determine them. The 
allowances of the Rajpramukhs of the Unions of States (Madhya Bharat, Patiala 
and East Punjab States Union, Rajasthan, Saurashtra and Travancore-Cochin) 
are prescribed in the Covenants‘ for the formation of these Unions, and the Govern- 
ment of India have guaranteed the provisions of these Covenants®. So, in the 
case of these Rajpramukhs, the President will determine the allowances and 
privileges according to the terms of these covenants. As regards Hyderabad 
and Mysore, see Apps. LVII-LVIII of the White Paper on Indian States. 


Cl. (6) : Council of Ministers—The Rajpramukh shall act with the advice of 


a Council of Ministers* and Arts. 163-4 (pp. 443-5, ante) shall be applicable to 
the same extent to States in Part B as to States in Part A. 


The present clause substitutes the Proviso to Art. 164 (1) and says that in the 
State of Madhya Bharat there shall be a Minister in charge of tribal welfare and 
the welfare of the Scheduled Castes and backward classes. 


Gan (7): aE the ser of Mysore, all other States in Part B 
s ave a unicame’ egislature, that is to say, a Legislat isti 
the Rajpramukh and a Legislative Assembly. i Fett ene ae 


Cl. (8): Salaries and Allowances of Speaker, Deputy Speaker, Chairman, D. t 
Chairman of Legislature—In States in Part B, the eles iad allowances “of hen 
functionaries shall be as determined by the Rajpramukh, instead of those speci- 
fied in the Second Schedule. 


Cl. (9): Salaries and Allowances of Members of Legislature—Until the Stat 
Legislature determines these by law, the salaries and allowances of the menbed 
of Legislature of a State in Part B shall be as the Rajpramukh may determine. 


(4) See Apps. XXXIV, XXXVI, XXXIX, 


6) See Art. 386 i ini 
xt, TI, White Paper Gn Indian Stare Ms: (6) Tt. 386 as to the Council of Ministers 


for on in Part B, during the transitional 


le period. 
(5) See, for example, Art. IV (a) of the Cove- (7) See Art. 385, post, as to the Provisional 


nant for the formation of Madhya Bharat. Legislatures in States in Part B, 
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Cl. (10): Expenditure Charged on the Consolidated Fund of a State in Part B—Alb 
cee speories in Cls. (4)-(f) of Art. 202 (3), ante, will be charged in such 
S as well. 


As regards Cl. (a), such allowances and expenditur j 
‘ L penditure of the Rajpramukh 
shall be charged as the President may by general or special order dacnnine 


In the case of Travancore-Cochin, there will be an additional item charged on 
the Consolidated Fund, namely, the sum of Rs. 51,00,000, payable annvally to 
the Devaswom Fund, under Art. VIII (a) of the Covenant® entered into by the 
Rulers of Travancore and Cochin for the formation of the United State of Travancore 
and Cochin. 


Cl. (11) + Rules of Procedure in Legislature—The departure made by this clause, 
from the provisions in Art. 208 (2), p. 408, ante, is that in the case of a State in 
Part B which had no Legislature existing at the commencement of the Constitution, 
the Rajpramukh will specify a Province, and the rules of procedure of the Legisla- 
tive Assembly of that Province will then be adapted by the Speaker as the 
provisional rules of procedure for such State in Part B. , 

Cl. (12) :—This is merely verbal. 

Cl. (13) : Salaries of Judges of High Courts—Instead of the salaries specified 
in the Second Schedule, Judges of the High Courts in States B shall receive such 
salaries as may be determined by the President in consultation with the Rajpramukh. 
The allowances, pension, etc., shall also be similarly determined until Parliament 
determines them by law. 


PART VIII 
Tue States IN Part C or THE First ScHEDULE. 


Genesis or STATES IN Par? C.—We have already seen (p. 504, ante), that some of 
the old Indian States have been converted into Centrally administered areas, These 
are Himachal Pradesh, Bhopal, Bilaspur, Kutch, Tripur, Manipur and Vindhya 
Pradesh.® The remaining States of this‘ Part are Ajmer, Coorg and Delhi.? These 
were Chief Commissioner’s Provinces under Sec. 58 of the Government of India 
Act, 1919 and Sec. 94 of the Act of 1935. Previous to the Act of 1919, Coorg 
and Ajmer-Merwara were Scheduled Districts!®. under the Scheduled Districts 


Act, 1874. 

Under the Act of 1935, the Chief Commissioner’s 
Federation [Sec. 311 (2)], but these areas were und 
of the Federal Government [Sec. 94 (3)], governed by t 
acting, in his discretion through a Chief Commissioner ap 
his discretion. . 

The States in Part C of the First Schedule of the Constitution thus comprise 
some of the Chief Commissioner’s Provinces and some Indian States. 


De ee eee ee 


This Act was repealed by_ the 


Provinces were units of the 
er the direct administration 
he Governor-General 
pointed by him in 


Thi i Government. i” 

(8) ae ae of ene Paper on Indian Soyeration of Indian Laws Order, 1937, without 
a a ‘to "the teitohy of these States, see prejudice to Ea existing notttrrier the ee etn 
under Part C, First Sch., post; see also White _ etc., made under the * he Federal Legislature 


5 S f India Act, 1935) 7 
n Indian States (MS. 6), pp. 46-9- ment Oo} d YJate in relation to 
Stuti jtories y owered to legislate 1 c é 
Eyen after Constitution of Fess by the Chief Commissioner's Provinces and with 
limitation as to subjects [sec 100 (4) gon 5 
also. the position under the TAs regards 


Paper o 
(10) Co L t 

as Chief Commissioncr’s Provinces 

Government of India Act, 1919, the sone 

Districts Act, 1874, continued to apply to the ia. Part 

Chief Commissioner’s Provinces. That ‘Act pro- regards the oe ar vartadg, however, see 

vided that no general laws would apply to Andaman an : 

these territories except so far as they were Art. 243 (2), post]. 

declared applicable by notifications of the Local 
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239. (1) Subject to the other provisions ofthis Part, a State 

specified in Part C of the First Schedule shall 

, Administration of States be administered by the President acting, to. 

Schedule C of the First such extent as he thinks fit, through a Chief 

Commissioner or a Lieutenant-Governor to 

be appointed by him or through the Government of a neighbourign 
State : 


Provided that the President shall not act through the Govern- 
ment of a neighbouring State save after— 


(a) consulting the Government concerned ; and 


(b) ascertaining in such manner as the President considers most 
appropriate the views of the people of the State to be so administered. 


(2) In this article, references to a State shall include references. 
to a part of a State. 


Orxer ConsTITUTIONS 
Government of India Act, 1935.—Sec. 94 (3) of that Act was— 


“ A Chief Commissioner’s Province shall be administered by the Governor-General acting,. 
to such extent as he thinks fit, through a Chief Commissioner to be appointed by him in his 
discretion.” 


INDIA 

Art. 239 : Administration of States in Part C—The provisions of this Part differ 
from those in Sec. 94 (3) of the Government of India Act, 1935, inasmuch as the 
functions exercised by the President shall not be in his discretion, but on Ministerial 
advice. Again, power is given to Parliament to create a Legislature, Council of 
Ministers and High Court for such a State (Arts. 240-1). 

The administration will be carried on by the President, but he will carry it 
through—(1) either a Chief Commissioner; or (2) a Lieutenant-Governor ; 
or (3) through the Government of a neighbouring State. The agency of 
these authorities will be limited to such extent as the President may direct. 
But the third alternative, namely, administration through a neighbouring 
Government shall not be adopted without consulting the Government concerned 
as well as the views of the people of the State in Part C concerned. 


ee ; 240. ‘ (1) Parliament may by law create 
ee Proicheeance or continue for any State specified in Part 
f local _Legisl : P 
Gouncil” of “Advisers or C of the First Schedule and administered 
Ministers. through a Chief Commissioner or Lieutenant- 
Governor— 

(a) a body, whether nominated, elected or partly nominated 

and partly elected, to function as a Legislature for the State ; or 


(6) a Council of Advisers or Ministers, 
or both with such constitution, powers and functions, in each case, 
as may be specified in the law. 

(2) Any such law as is referred to in clause (1) shall not be 
deemed to be an amendment of this Constitution for the purposes of 


article 368 notwithstanding that it contains any provision which amends 
or has the effect of amending the Constitution. 
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Art. 240: PowER OF PARLIAMENT To CREATE LEGISLATURE OR COUNCIL OF 
ADVISERS OR MINisTERS OR BoTH.—When a State in Part C is administered through 
a Chief Commissioner or Licutenant-Governor, Parliament may by law create 
a Legislature for the State or a Council of Advisers or Ministers or both. The 
constitution, powers and functions of these bodies, and their relation to the 
Chief Commissioner, etc., will all he regulated by law made by Parliament. 
Cl. (2) says that any such law will not be deemed to be an amendment of the 
Constitution for the purposes of Art. 368. The object of this article seems to be 
the gradual uplifiment of the States in Part C to the level of the States in Part A, 
by gradual legislative process, having regard to their individual conditions, 


Sub-cl. (a): Legislative Power of Parliament over a State in Part C, before and after 
creation of a Legislature—When a Legislature is created by Parliament for a State 
in Part C, it will provide in that law, what powers are to be exercised by that 
Legislature. So, the Legislature in Part C shall not ipso facto be entitled to exercise 
the legislative powers included in List II or III (Cf. Art. 246 (2)-(3)]. Again, even 
after a legislature is created for a State in Part C, Parliament shall possess paramount 
power to legislate with respect to any matter included in List II, in relation to that 
State [Art. 246 (4), post]. In other words, the Legislature of a State in Part C shall 
have no exclusive power with respect to List II as the Legislatures of States in 
Parts A and B possess [Cf. Art. 246 (3), post]. 


It is obvious that before creation of a Legislature for a State in Part C, the 
legislative power as regards that State will solely belong to Parliament, excepting 
Coorg which has already a Legislative Council [Art. 242] and which shall have 
legislative powers subject to Art. 246 (4). See in this connection, the Part C States 
(Laws) Act (XXX of 1950),19-a by which Parliament has extended certain Central 
Acts and Ordinances to the States in Part C. 


241. (1) Parliament may by law constitute a High Court for 

a State specified in Part C of the First Schedule 

High Courts for States in or declare any Court in any such State to be 
Be Ne eae High Court for all or any of the purposes 


of this Constitution. 


(2) The provisions of Chapter V of Part VI shall arEy a 
relation to every High Court referred to in clause (1) as they apply } , 
relation to a High Court referred in article 214 subject to such modl 
cations or exceptions as Parliament may by law provide. 


(3) Subject to the provisions of this Constitution ane to ee 
visions of any law of the appropriate Legislature ne y Bais 
powers conferred on that Legislature by or under this : ee a 
every High Court exercising jurisdiction immediately before 


mencement of this Constitution in relation to any State specific’ a 
Part C of the First Schedule or any area included there 


Se cea s . wares 
continue to exercise such jurisdiction in relation to that State o 


after such commencement. 


i i ver of Parlia- 
Nothing in this article derogates from the power ol E 

ment ated oF exclude the jurisdiction of a High oo a 

State specified in Part A or PartB of the First Schedule to, o1 , 


(10-2) Read with the Merged State (Laws) Act (LIX of 1949). 
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State specified in Part C of that Schedule or any area included within 
that State. tg 


Art. 241: High Courts for Staies in Part C—This Article gives power to Parlia- 
ment to raise the Judiciary of a State in Part C to the same level as that of the 
States in Part A. It may either create a High Court for such a State, or declare 
that the Judicial Commissioner’s Courts already existing for some of the States 
orany other Courts shall be deemed to be a ‘ High Gourt” for all or some 
purposes of the Constitution. Cl. (3) maintains the existing jurisdiction 
of the Madras High Court over Coorg, under the Madras High Court (Extension 


of Jurisdiction to Coorg) Order, 1948 [see p. 497, ante]. Cl. (4) saves the power 
conferred on Parliament by Art. 230, p. 497, ante. 


Cl. (1) : Declaration of existing Courts as High Courts for the purposes of Arts. 132-4.— 
Secs. 3-5 of the Judicial Commissioner’s Courts (Declaration as High Courts) 
Act (XV) 1950, provide— 

“°3, Declaration of certain courts as High Courts for certain purposes. —Every courtina Part C State 
known, at the commencement of this Act 106, as the Court of the Judicial Commissioner for that 


State (hereinafter referred to as a Judicial Commissioner's Court), is hereby declared to be a High 
Court for the purposes of Articles 132, 133 and 134. , 


4. Appeals to the Supreme Court not to be barred on ground of judgment, etc., 
An appeal shall lie to the Supreme Court under the provi: 
decree or final order of a Judicial Commissioner’s Court no 
-or final order is that of a single Judge. 


being of a single Judge.— 
sions of Article'133 from any judgment, 
twithstandng that such judgment, decree 


5- Appeals to lie to the Supreme Court from judgment, decree, 
the commencement of the Act.—Subject to any rules made uni 
the time within which appeals to the Supreme Court are t 
Court from a judgment, decree or final order of Judicial Co: 
of Article 132 or Article 133 or from a judgment, final order or sentence of such court under the 


provisons of Article 134 whether such judgment, decree, final order or sentence, as the case may be, 
was passed or made before or after the commencement of this Act.” 


Cl. (2) : Applicability of Ch. V of Part VI, subject to exception and modifications. — 

Sec. 6 of the above Act (XV of 1950) provides— 
“<The provisions of Chapter V of Part VI of the Constitution shall in their application to a 
oa 's Court have effect subject to the following exceptions and modifications, 


elc., whether passed or made before or after 
den Article 145 or any other law as to 
© be entered, ‘an appeal shall lie to that 
mmissioner’s‘Court under the provisions 


(a) the provisions of artic 


les 21611 12 13 14 
2317? and 23271 shall not appl SIR p RUT BIST, a0 


Ys 
(b) references in Articl i yi i 2 i i 
io the. Gavernos shall be cone a) 9 in the proviso to clause (3) of Article 227 and in Article 229 


‘: references to the Chief Commissioner of the State i i 
to which that Court exercises jurisdiction,” > in relation 


» 22118, 22018, 29317, po4ts, 230}9, 


242. (1) Until Parliament by law: ‘otherwise provides, 
a the constitution, powers and functions of the 
org. Coorg Legislative Council shall be the same as 

: _ they were immediately before the commence- 

‘ment of this Constitution 

A a 
(10-6) Judicial Commissioners’ 
-also established in Bhopal and Vind 


Courts were (14) Prohibition of practice. 


a Y lhya Pradesh: 15) Salari t 
ees issued on 25-1-50, which have 3} Transfer orfad ee 
B eae yaar 7 og Phopal and Vindhya (17) Appointment of Acting Chief Justice. 
ns Constitution of Tigh Cass)” (18) Attendance of retired Judges, 
a Appointment and sonditions ot er jnaetemen for exclusion from extra-State 
of a Hi t. tricti i 
gy Rema 7 High Gort Judge, (20) Restrictions on Powers of Legislature, 


(2t) Interpretation, 
> 
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: (2) The arrangements with respect to revenues collected 
in Coorg and expenses in respect of Coorg shall, until other provision 
is made in that behalf by the President by order, continue unchanged. 


OrHer Constitutions 
Government of India Act, 1935.—Sec. 97 of the Act of 1935 was— 


_ “Until other provision is made by His Majestyin Council**, the Constitution, powers and 
functions of the Coorg Legislative Council, and the arrangements with respect to revenues collected 
in Coorg and expenses in respect of Coorg, shall continue unchanged.” 


INDIA 


Art, 242 : Coorg.—Coorg was administered under the Scheduled Districts Act, 
1874. Under the Government of India Act, 1919, it became a Chief Commissioner’s 
Province. In 1923, a Legislative Council was created for Coorg, composed of 20 
members,—15 of whom are elected and 5 nominated. The Council has legislative, 
deliberative and interrogatory powers. But its resolutions on the Budget are merely 
recommendatory and its Bills required the previous sanction as well as subsequent 
assent of the Governor-General.** The Government of India Act, 1935, main- 
tained the above position, and no modification was made under Sec. 97 of 
that Act. 

The present Article of the Constitution also maintains the above position and 
powers of the Legislative Council, subject to legislation by Parliament. 


PART IX 


Tue TERRITORIES IN ParT D oF THE First SCHEDULE AND OTHER 
TERRITORIES NOT SPECIFIED IN THAT SCHEDULE 


243. (1) Any territory specified in Part 
: D of the First Schedule and any on ae 
Administration of territorics_ Comprised within the territory of India but 
Perlis cnedule ‘and “ote Hot pocutied in that Schedule shal be adminis- 
leetitares Set ses that tered by the President acting, to such extent 
. as he thinks fit, through a Chief Commissioner 

or other authority to be appointed by him. 


(2) The President may make regulations for the peace and good 
government of any such territory and any regulation so made may 
repeal or amend any law made by Parliament or any existing law 
which is for the time being applicable to such territory and, ae 
promulgated by the President, shall have the same force and effect 
as an Act of Parliament which applies to such territory. 


OTHER CONSTITUTIONS 
1935.—Sec. 96 of the Act was— 


all apply in relation to 
Baluchistan.” 


Government of India Act, 


“ The provisions of sub-section ( 
the Andaman and Nicobar Islands as 


After amendment by the India (Provisional Constitution) Order, 1947, the 


section (96) stood thus— 


3) of the last preceding section sh: 
they apply in relation to British 


i jesty i y “il” Yonstituti Order in Council, 1947. 
22) The words ‘His Majesty in Council Con: titution) ¢ , 947" . 
Sine dusted by the words ‘ the Constituent (23) Simon Report, Vol. I, para. 369, PP. 
Assembly. ...--- * by the India (Provisional 329-330. 
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“The Governor-General may make regulations for the peace and good government of the 
Andaman and Nicobar Islands, and any regulations so made may repeal or amend any Act of the 
Dominion Legislature or any existing law which is for the time being applicable to the Province, and, 
when promulgated by the Governor-General, shall have the same force and effect as an Act of the 
Dominion Legislature which applies to the Province.” 


INDIA 


Art, 243: Territories in Part D—At the commencement of the Constitution, 
the only territory included in Part D of the First Schedule is the Andaman and 
Nicobar Islands. But any other territory, subsequently acquired, may be included 
in this Part [see p. 35, ante] and the provisions of this Article shall apply to all 
territories for the time being included in Part D. 


These territories would also be administered, like States in Part C, by the 
President acting through a Chief Commissioner (or other authority appointed by 
the President). But there is no provision in Part IX corresponding to Articles 240-1. 
Instead of Parliament, it is the President who has the power to make any regulations? 4 
‘for the peace and good government’ of the territories in Part D, and these 
regulations shall have the force and effect of an Act of Parliament and the President 
shall be competent, by his regulations, to repeal or amend any law made by Parlia- 
ment,—under its general powers under Art. 245 (1),—which extend to the whole 
of the territory of India. In other words, as regards territories in Part D, the 
general legislative powers of Parliament shall be subject to modifications made by 
the President’s regulations. 


A history of the Andaman and Nicobar Islands-—This group of Islands was the 
penal settlement of India. It was governed under the Scheduled Districts Act, 
1874. In 1921, the penal settlement was abolished and it was decided to develop 
it into a free colony. It was a Chief Commissioner’s Province under the Govern- 
ment of India Acts, 191g and 1935. 


PART X 
THE SCHEDULED AND TRIBAL AREAS 


244. (1) The provisions of the Fifth Schedule shall apply 

ran to the administration and control of the Sche- 

4 ae sey ee duled Areas and Scheduled Tribes in any State 

areas: specified in Part A or Part B of the First 
Schedule other than the State of Assam. 


(2) The provisions of the Sixth Schedule shall apply to th 
administration of the tribal areas in the State of Assam. Pine eg 


Art. 244: Scheduled Areas and Scheduled Tribes.—Cl. (1) of this article si 
Provides that the administration of the Scheduled aces a Scheduled Tube, 
shall be according to the provisions of the Fifth Schedule ; and Cl, (2), similar] 
applies the Sixth Schedule to the Tribal Areas in Assan ; y 


Schedntet irs be better to deal with these subjects under the Fifth and Sixth 


(24) See, for example, Regs, I and II of 1950, 
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PART XI 
RELATIONS BETWEEN THE UNION AND THE STATES 
CHAPTER I.—LEGISLATIVE RELATIONS 


Distribution of Legistative Powers 


General—ScuHEME OF DisTRIBUTION. 
OTHER CONSTITUTIONS 


U.S. A.—The Constitution of the U.S. A.m ivisi 
: s .S. A. makes the division of power: 
the Federation and the States by provisions of four classes— aes 


. (i) Provisions enumerating the powers of the Uni 

(ii) Provisions prohibiting the Una from doing dettaicr ag ae it 
Sec. gj. (iil) Provisions prohibiting the States from doing certain things [Art I, 
Sec. 10]. (iv) Leaving the residue, i.e, powers not delegated to the Union ‘or 
prohibited to the States,—to the States or to the people [10th Amendment]. 


: I. The Federal Congress has no general power to make laws for the people ; 
it has got only enumerated powers. 
“ The State Governments are the ordinary governments of the country ; the federal govern- 


ment is its instrument only for particular purposes poss 


The Tenth Amendment makes this clear— 


“The powers not delegated to the United States by the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively, or the people.” 


As to the powers of the national government, Marshall, C.J., said’— 


“ The genius and character of the whole government seem to be, that its action is to be applied 
to all the external concerns of the nation, and to those internal concerns which affect the States generally, 
but not to those which are completely within a particular State, which do not affect other States, and 
with which it is not necessary to interfere for the purpose of executing some of the general 


powers of the (national) Government”, 
By reason of this broad division of powers, the system of ‘double government’ 
has not resulted in much conflict between the two— 


States resident within any State are subject to two governments, one 

flict between the two. The powers whic 

different purposes and separate jurisdictions. 

the United States with a complete Govern- 
” 


“ The people of the United 
State and the other National ; but there need be no con! 
esses, the other docs not. They are established for 
hey make one whole, and furnish the people of 
Je for the protection of all rights at home and abroad 


IJ. Though all powers not expressly given to the Union were reserved to the 


States, the Constitution at the same time imposed certain limitations upon the 
exercise of those reserved powers so that their exercise might not interfere with 
the exercise of the powers conferred upon the National Government. 


These limitations are, ¢.8..— 
(a) Taxation—No State may, 


one poss 
Together t 
ment, amp: 


without the consent of Congress, lay any 


tax (1) on tonnage [Art. 1, Sec. 10 (3)13 oF (2) on imports and exports beyond 
what may be necessary for enforcing its inspection laws [Art. 1, Sec. 10 (2)]3 and 
the net produce of all imposts on imports and exports shall be for the use of the 
treasury of the United States and all such State laws shall be subject to the revision 


and control of Congress (ibid.). 
emit bills of credits 


b) Monetary system.—* No State shall coin moncy ; i 
. e 51d ‘and silver coin a tender in payment of debts” [Art. I, Sec 


make anything but go 
Gre 24) 9 Wh. 195- , 


i ituti u i y den, (18: 
(25) Woodrow Wilson, Constitutional Govern- (1) Gibbons v. Ogden, ) 
ment, quoted in New York v. United States, (1946) (2) U.S. v. Cruikshank, (1878) 92 U.S. 542+ 


326 U.S. 572 (592). 


fa 
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10(1)]._ This prohibition makes it clear that the power over “ currency and 
coinage”’ given to the National Government is exclusive. It is essential in the com- 
mercial and economic interests of the Union to have a uniform monetary system. 


(c) Foreign and inter-State agreements.—Art. I, Sec. 10 says— 

“No State shall enter into any treaty, alliance or confedcration.... No State shall, without 
the consent of Congress, enter into any agreement or compact with another State or with a foreign 
power.” : 

The prohibition against foreign agreement complements the provisions regarding 
treaties [Art. II, Sec. 2 (2)] in favour of the National Government. The power 


_ is made exclusive by prohibiting the States to enter into that field. 


The prohibition against inter-State compacts without the consent of Congress, 
is, obviously, meant to prevent the growth of political combinations which may 
encroach upon the supremacy of the United States*. In practice, the clause has 
made possible inter-State co-operation on common problems with the approval 
of the National Government. 


III. On the other hand, Congress is prohibited from interfering with inter- 
State Commerce or giving preference to particular States, by Cls. (5) and (6) of 
Art. I, Sec. g which are— 


“5. No Tax or Duty shall be laid on Articles exported from any State. 


6. No preference shall be given by any Regulation of Commerce or Revenue to the Ports of one 
State over those of another ; nor shall Vessels bound to or from, one state, be obliged to enter, clear 
or pay Duties in another.” 


There is no concurrent legislative list in the American Constitution. *-a 
IV. Amongst the reserved rights of the State may be mentioned— 


“the right to pass laws, to give effect to laws through executive action, to administer justice 
through the Courts, and tocmploy all necessary agencies for legitimate purposes of State 
Government . . .”"* 

Australia.—As in the United States, the Commonwealth Parliament (of Australia) 
has only ‘ enumerated or selected legislative powers’’ and no general power to make 
laws for the ‘ peace, order and good government of the people’ as the Canadian 
Parliament has. The enumeration is not double ; only the powers of the Com- 
monwealth Parliament are enumerated. 


The Parliament of the Commonwealth has both exclusive and concurrent 
powers, though there is no separate List enumerating the concurrent powers. It is by 
construction that some of the powers of the Commonwealth have become concurrent. 
The exclusive powers are enumerated in Secs. 52, go, 111, 114, and 115. These 
are—(i) the seat of Government of the Commonwealth ; (ii) places acquired for 
public purposes ; (iii) Federal Public service ; (iv) Customs, Excise, Bounties ; 
(v) Surrendered territory ; (vi) Naval and Military Defence and Forces; (vii) 
Coinage. 

The legislative powers of the States are residual. The State Parliaments 
may legislate on any subject not exclusively assigned to the Commonwealth Parlia- 
ment, but in case of inconsistency the law of the Commonwealth is to prevail. Sec. 
51 enumerates 39 heads of power over which the Commonwealth Parliament may 
legislate. Some of these are by implication exclusive powers of the Common- 
wealth Parliament, but others are concurrent, by reason of the operation of Secs, 107 
and 109 of the Australia Constitution Act. 


Sec. 107 says— 


“Every powers of the Parliament of a Colony which has become or becomes a State, sh 
nar + peed . 0 all, unl 
it is by this Constitution exclusively vested in the Parliament of the Commonwealth or withdrawn 


from the Parliament of the State, continue as at the establishment of the Commonwealth or as at 
« the admiscinn nr ectablichment of the State, as the case may be,” : 
ps 


* (3) Virginia v. Tennessee, (1893) 148 U.S. 503. (4) Veazie Bank v. Fe 8 : 
(3-2) On this point, sez Black, Constitu- Melbou nanno, (1870) 8 Wall. 533. 
‘donal Laws ba. bays. itu ae i . : = ra v. Commonwealth, (1947) 
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_ The jurisdiction of the State legislation over the entire concurrent sphere is 
maintained by the theory of ‘ unoccupied field’. If the Commonwealth Parlia- 
ment has actually entered the field and enacted legislation on any of the concurrent 
subjects, that law shall prevail and the State Legislature will lose. its jurisdiction, 
but the State Legislation will be good law on any subject and to the extent that 
the Commonwealth Parliament has not actually legislated, or to the extent that 
the State law is not repugnant to the Commonwealth. If the Commonwealth 
law were repealed, the State law would again become operative.’ 


Sec. 10g thus says— 


“ When a law of a State is inconsistent with a law of the Commonwealth, the latter shall prevail, 
and the former shall, to the extent of the inconsistency, be invalid.” 

The result is that the powers enumerated in Sec. 51 are concurrent, subject 
to the prevalence of Dominion legislation in case of inconsistency.® The 
concurrent sphere is thus very large in Australia. 


Canada.—The Constitution Act of Canada divides the field of legislation between 
the Dominion Parliament and the Legislatures of the Provinces by Secs. gt and 92. 
(Br. N. America Act, 1867). There is no concurrent sphere in the Canadian 
Constitution except in respect of agriculture and immigration, and in case 
of repugnancy, Dominion legislation prevails [Sec. 95]. The Provincial Legisla- 
tures have exclusive jurisdiction to legislate on the 16 subjects enumerated in 
Sec. 92 while the Dominion Parliament has exclusive jurisdiction to legislate on 
the 29 subjects enumerated in Sec. gr. 


The gencral principle underlying the distribution is that matters of common 
Canadian concern are assigned to the Dominion Parliament while matters of local 
concern are assigned to the Provincial Legislatures.® Sec. gt further provides 
that in case of any overlapping between the subjects enumerated in Sec. g1 and 
Sec. g2, the matter should be deemed to be outside the class of nN 
enumerated in Sec. 92, or in other words, the interpretation will be in favour o 
the Dominion Parliament. The two sections must be read together. ?° 

“ The gene ’ e on the Dominion by Sec. 91... ~~ - extends in terms only to 
Fistiees net orto etc tee clase of subjects Sagi’ by the Act exclusively to the Legislatures 


. Rie 2 ois 
of the Provinces. But if the subject-matter falls within any of the heads of Sec. 92, it becomes necessary 


i i cludin, 
tosee whether it also falls within any of the enumerated heads of Sec. gt; for if so, by the con Td 
words of that sectign it is excluded from the powers conferred by Sec. 92”. 


: “in of 
The latter part of Sec. gt declares that any matter coming within any 
the classes enumerated in Sec. g1— 24 
iv: ri 
“ shall not be deemed to come within the class of matters ofa lore or ee 
in the enumeration of the classes of subjects by this Act assigned exclusively saa 
i i ini i rovidu 
Besides, the residuary power is vested in the Dominion Parliament, by provi § 
ini i legislate, for the peace, order ani 
in Sec. g1, that the Dominion Parliament can legislate, r ot oak 
good government of Canda, in relation to all matters not eorains. we ialowing 
jects enumerated in Sec. g2. From the above constitutional Pe oot legisla 
propositions have been deduced by the Courts relating to the distri 
tive powers in Canada : 
: are Wed as : 
I. When any legislation comes in pith and suk r€ ¢ samen i 
ally enume rated in Sec. gt, asthe exclusive subjects for the Dominion ee aeafict 
is beyond the legislative competence of the Provincial cae u s We cones ails 
between the enumerated heads of Sec. 91 and the heads o! poe ae! hia 
revail. In such a case, viz., where the matter falls in pi eae He Deniision 
one of the enumerated heads of Sec. gi, it is immaterial w 
pe 
(6) Parriev. McFarlane, (1925) 36 C.L.R. i Ae chee Insurance Co. v. Parsons, 7 App- 
(7) Carter v. Egg Marketing Board, (1942) cs 


. 96. 
nLLR. 557- ; 
= (8) Apolganiated Society of Engineers v. Adelaide " g read 
Steamship Co., (1920) 28 C.L.R. 129. »C. 174. 
(9) A.-G. for Ontario v. A.-G. for Canada, (1896) 


ubstance within one of the classes spect- 


Plow Co. v. Wharton A.LR. 1914 
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has or has not dealt with the subject by legislation, that is to say, whether or not 
that legislative field has been ‘ occupied’ by legislation of the Dominion Parlia- 
ment}?. The Dominion has been given exclusive legislative authority as to “ all 
matters coming within the classes of subjects”? enumerated under 29 heads, and 
the contention that unless and until the Dominion Parliament legislates on any 
such matter the Provinces are competent to legislate, is therefore unsound?%, 


In short, the legislation of the Parliament of the Dominion, so long as it strictly 
relates to subjects of legislation expressly enumerated in Sec. gt, is of paramount 
authority, even though it trenches upon matters assigned to the Provincial Legisla- 
ture by Sec, g2.34 


II. If, on the other hand, in its pith and substance, the legislation relates 
to a Provincial subject enumerated in Sec. 92, the Dominion Parliament has no 
power to enact such legislation unless it comes within the residuary part of Sec. g1 
by reason of some ‘ national importance ; or special emergency ”,15 

“Dominion legislation, even though it deals with Dominion Property, may yet be so framed 
as to invade civil rights within the Province ; or encroach upon the classes of subjects which are 
reserved to provincial competence. It is not necessary that it should be a colourable device, or a pretence, 
Tf, on the true view of the legislation, it is found that in reality in pith and substance the legislation 
invades civil rights within the Province or in respect of other classes of subjects otherwise encroaches 
upon the Provincial field, the legislation will be invalid. To hold otherwise would afford the Dominion 
an easy passage into the Provincial domain ”.!§ 

II. But where a matter which is only incidental or ancillary to the main subject 
which was within the exclusive powers of the Dominion Parliament, has been dealt 
with by the Provincial Legislature, then, #f the matter is properly within one of the 
subjects enumerated in Sec, g2, the legislation of the Province is competent unless 
and until the Dominion Parliament chooses to occupy that field by legislation!*. 
But once the Dominion Parliament chooses to legislate on such ancillary matter, the 
Provincial Legislatures are precluded from entering into that ‘ occupied field ’17-18 
and any existing Provincial legislation is superseded by the Dominion legislation 
which occupies the field. 


IV. In case there is any overlapping of subjects as between the matters enu- 
maerated in Sec. gt and Sec. g2, “the general language in the heads of Sec. 92 yields 


to the particular expressions in Sec. gt, where the latter are unambiguous”, But the 


object of the Court should be to arrive at a reasonable and practical construction so 


as to reconcile the respective powers and give effect to all of them,2° 


V. Where the subject-matter of a legislation is not within any of the enumerated 
heads of either Sec. gt or Sec. 92, the sole power rests with the Dominion Parliament, 


under the preliminary words of Sec. 91, relative to “laws for the peace, order and 
good Government of Canada”.13 


Burma.—There is no Concurrent Legislative List in the Constitution of Burma. 


ere are only two Lists, and in case of overla ping, the Union List prevails. 
Sec. g2 of the Constitution says— _— r 


“‘(1) The Parliament shall have Power to make | 


xcept in so far as such power is assigned by the next 
State Councils, 


laws of the whole or any part of the Union 
succeeding sub-section exclusively to the 


For greater certainty, but not so as to Testrict the generality of the foregoi i 
oe > joing t 
Section, it is hereby declared that, notwithstanding snyihin i ccosditig: caeectine 


) eby d h in the next succeedii b-secti 
the exclusive legislative authority of the Parliament shall extend to all matters eutieretated ie Lak 
I of the Third Schedule to this Constitution (hereinafter called ‘ the Union Legislative List’). 


(12) A.-G, for Canada v. AG. for Ontarii Aw - 
(ta) a “G fordlberte. A G. for C : Se (894) ac iB. Ontario v. AG. for Canada 
( 2G. for Alberta v. A.~G. for Canada, A.I.R, ce 
EEE a cghincane: MLE, Cre iam (a 
4) A.-G. 9, v. A.-G, itish C i ‘ 
(1930) A.C. of a of British Columbia, Pica y moe Co. v. The King, (1921) 


(15) A.-G, of Canada v. A.-G. of Ontario, AIR. (20) John Deere Plow Co, ve 


1937 P.G, 89, AG oon Wharton, (1915) 
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; qo matter coming within any of the classes of subjects enumerated in the said List, shall not 
oe to come within the class of matters of a local or private nature comprised in the list of 
Subjects assigned by the next succeeding sub-section exclusively to the State Councils. 


(2) Each State Counci! shall have power exclusively to make laws for the State or any part 
thereot with respect to any of the matters enumerated in List I] of the said Schedule (hereinafter 
called * the State Legislative List”). 
and (3) Any ae ee may bv resolution surrender any of its territories or any of its powers 

ights to the Union,” 

_ Government of India Act, 1935.—The method of distribution of powers adopted 
in this Act was neither the Canadian nor the Australian but is a mixture of the two. 

“It follows the Canadian example in that powers of both the centre as well as the units of the 
Federation are enumerated, but it differs from it in failing to vest the residue in the Dominion and 
in having a long concurrent list. It follows the Australian in enumerating the concurrent powers 
and generally in providing for the method of resolving repugnancy in the eoncurrent field : but it 
differs from it again in not leaving the unenumerated powers to the States. It differs from both 
eee that it exhaustively enumerates all the subjects of legislation and leaves practically no 

S ec. 

The Act made a threefold distribution of legislative powers,—Federal, Provin- 
cial and Concurrent. ' 

List I enumerated a number of matters in respect of which the Central Legis- 
lature had an exclusive right of legislation. List II enumerated a number of matters 
in respect of which the Provincial Legislatures had an exclusive right. List III 
specified matters in tespect of which the Central and Provincial Legislatures had 
concurrent powers of legislation. 

In case of overlapping as between’ the Lists, predominance was given to the 
Federal rather than to the Provincial Legislature. Thus the power of the Provincial 
Legislature to legislate with respect to matters in the Provincial List was made 
subject to the power of the Federal Legislature to legislate over matters enumerated 
in the Federal and Concurrent Legislative Lists.2!_ Again, the power of the Federal 
Legislature to legislate over the Concurrent List was given ‘notwithstanding the 
powers of the Provincial Legislature with respect to the Provincial List’ (Sec. 100), 
subject, of course, to the doctrine of ‘ pith and substance *aloc, 

As regards the concurrent powers,—Sub-sec. (1) of S. 107 provided that if any 
provision of a Provincial Law was repugnant to any provision of a Federal law or 
of an existing law with respect to any matter of List III, the Federal law was . 
prevail. But Sub-sec. (2) of Sec. 107 provided that if, in the foregoing case, ¢ i 
Provincial legislation was reserved for the consideration of the Governor-General 
and received his assent, the Provincial law, though repugnant to the Federal or 
existing law, would prevail. In other words, sub-sec. (2) cured the repugnancy- 
(This was an innovation upon the Australian and Canadian Constitutions]. 


: is 

The allocation of the residual power in the Act of 1935 was males, ci 

did not belong to either of the Legislatures but to the Blaha 

(Sec. 104) had the power to authorise either the Federal ora no bes) . ae 

to enact a law with respect to any matter which is not Se aation - 
Lists. This power, the Governor-General was to exercise “in his @1 


INDIA > 
here is a threefold distribution 
under the Constitution 
the 7th Schedule 


As under the Government of India Act, 1935, t 
of legislative powers between the Union and the ree ae . 
of India (Art. 246). ‘Thus, there are three Legislative Lists 
of the Constitution. 

List I or the Union List includes subjec 
exclusive powers of legislation, including 97 
defence, foreign affairs, banking, currency an 


ts over which the Union shall a 
items or subjects. These include 


i i i taxes 
d coinage, Union duties and 





g 


and _ the like. - i : 
4 tev. AG. for Canada * 
(21) Prafulla v. Bank of Commerce. (1947) 5! (2t-a) A-G. for a 
C.W.N. 599 (610) (P.C.). LR. 1943 P,C. 7 (80)- 
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List II or the State List comprises 66 items or entries over whet read 
Legislature shall have exclusive power of legislation, such as public order a. ca Hee 
local Government, public health and sanitation, agriculture, forests and fisheries, 
education, State taxes and duties, and the like. 





List III gives concurrent powers to the Union and the State Lae 

47 items, such as Criminal law and procedure, Civil procedure, marriage, contracts, 
7 } , 2 ir 
torts, trusts, welfare of labour, social insurance, economic and social planning. 


In case of overlapping of a matter as between the three Lists, Pes 
has been given to the Union Legislature, asunder the Government of India ct, 
1935. Thus, the power of the State Legislature to legislate with respect to matters 
enumerated in the State List has been made subject to the power of Parliament 
to legislate in respect of matters enumerated in the Union and Concurrent Lists 
[Art. 246 (3)]. For the same reason, even when a State Legislature en 
with respect to a matter included in the exclusive State List, the law will be voi 
to the extent of its repugnancy with a Union law which Parliament is competent 
to make under the Constitution [Art. 254 (1)]. 


In case of repugnancy between a law of a State and a iaw of the Union in the 
concurrent spherc, the latter will prevail. The State legislation may, however, 
prevail notwithstanding such repugnancy, if the State law was reserved for the 
President and has received his assent [Art. 254 (2)]. 


In one important respect, the scheme of distribution differs from that under 
the Act of 1935, viz., as to residual powers. While under the Act of 1935, the residual 
powers were vested neither in the Federation nor in the States but were placed at 
the hands of the Governor-General, the Constitution vests the residuary power, 
i.e., the power to legislate in respect of any matter not enumerated in any one of the 
three Lists,—in the Union [Art. 248; Entry 97, List I], as in Canada [see p. 517, ante]. 


Another innovation is the provision in Art. 249. Under this Article the Union 
Parliament is empowered to make temporary laws overriding the normally exclusive 
powers of the State Legislaiure,—relating to matters enumerated in the State List, 


if by a special majority the Council of State sdeclares that this is expedient in 
the national interest. 2? 


Tue Prospiem OF INTERPRETATION 


Having passed through a survey of the general scheme of distribution of legis- 
lative powers under the Constitution of India with reference to analogous federal 
Constitutions, let vs now attend to the problem of interpretation of the distribution 
made by our Constitution with reference to the rules formulated by Courts in India 
and in other countries relating to the subject. Earlier in this book (p. 22, ante), 


we promised to make a separate treatment of the rules of interpretation relating 
to the distribution of legislative powers. 


APPLICABILITY OF DECISIONS UNDER OTHER ConstituTions.—The first thing to 


start with is a general idea as to how far decisions under other Constitutions 
may be useful in interpreting our Constitution. 


In a case?*-a under the Government of India Act, 1935, the Federal Court 
observed— 


“The decisions of the Canadian and Australian Courts are not binding upon us, and still less 
those of the United States, but, where they are relevant, they will always be listened to in this Court 
with attention and respect, as the judgment of eminent men accustomed to expound and illumine 
the principles of jurisprudence similar to our own ; and if this Court is so fortunate as to find itself 
in agreement with them, it will deem its own opinion to be strengthened and confirmed, 

But there are few subjects on which the decisions of other Courts re: 
caution than that of federal and provincial powers, for in the last analysis the decision must depend 
upon the words of the Constitution which the Court is expounding ; and since no two constitutions 
are in identical terms, it is extremely unsafe to assume that a decision on one of them can be applied 
without qualification to another. This may be so even where the words or expressions used are the 


quire to be treated with greater 


(22) ‘Emergency’ provisions arenot dealt with (22-a) Re C. P. Mot iri i ‘ 
in this broad survey, See under Part XVIII, post. 1939 F.C. 1. (5) TCA eae 
C06 
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same in both cases ; for a word or a phrase may take a colour from its context and bear different 
senses accordingly ”. 29 

Since our Constitution is an instrument made up of materials collected from 
different sources (see p. 4, ante), there is no doubt that the judicial interpretation 
put upon the borrowed provisions (see Pp. 15) would be material in interpreting 
the identical or analogous provisions of our Constitution. As Sir B. N. Rau said— 

“There is another advantage in borrowing not only the substance but even the language of esta~ 
blished Constitutions ; for we obtain in this way the benefit of the interpretation put upon the borrowed 
provisions by the Courts of other countries of their origin and we thus avoic ambiguity or doubt.””?4 

At the same time we must take care not to make an indiscriminate use of 
foreign decisions. They will be applicable in interpreting our Constitution 
only in so far as the provisions under interpretation are in pari materia with the 
Provisions of the foreign Constitutions concerned, and in so far as the apparently 
similar provisions are not controlled or modified by some other provisions which are 
peculiarly owr own. 

Thus, coming to the matter of distribution of legislative powers, we have seen 
how the scheme underlying our Constitution differs fundamentally from some of the 
principles underlying other Constitutions, and we cannot apply foreign doctrines 
overlooking these fundamental differences.25 Thus, before applying the doctrine 
of ‘ Implied Powers ’, we should remember that the division of powers in our Consti- 
tution differs radically from the American inasmuch as we have enumerated powers 
not only for the Union Legislature but also for the State Legislatures, and there is 
a Concurrent List, not insignificant in dimension, and that within the ambit 
of its exclusive powers (List II) the State Legislature need not give way to the 
exigencies of national unity and strength in the American sense, except so far as 
the Constitution itself provides!, for example, in Art. 249, post. 


With these general observations, we may now take up the rules relating to 
the interpretation of legislative powers as formulated by the Courts under different 
Constitutions and consider their applicability under our Constitution : 


I. The doctrine of ‘ Implied Powers’. 


(a) The doctrine of Implied Powers had its origin under the Constitution 
of the United States, which conferred enumerated powers to the Federal Congress, 
within a brief span of 17 entries, but by the 18th clause [Art. I, S. 8 (18)] em- 
powered Congress— : 

“to make laws which shall be necessary and proper for carrying into execution the foregoing 
powers ..... x . 

Not long after the inauguration of the Constitution, it is ay 
exigencies of national development and safety demanded that the < dha 
lature should have dynamic powers to keep pace with social and a 
Hence, in order to enlarge the enumerated powers of Congress, t 
formulated the doctrine of ‘ Implied Powers’ as follows? : 


i stituti low 
“s The sound construction of the Constitution must a! 
tt discretion wi es hich the powers it confers a re | 
lature that discretion with respect to the means by w ' ers it cc a 
executions which will enable that body to perform the high duties assigned to i 
beneficial to the people... .... - ; . : ‘gta 
In its actual working, the American federal system is ee eee iimited 
it was in 1789. While the original plan of the Constitution “ Da ics 
and defined powers to the national Government, the pee . . Taide areatee 
and the development of industry and commerce have tende: 


¢ Supreme Court 


to the national Legis- 
are to be carried into 
a manner most 





Re C iri i LLR. 1945 P.C. 98. : 
(23) Re C. P. Motor Spirit Taxation, ALR. A mm} co itech me, Alla R atin, (942), : 46 
ee y Ateieiec on ‘The Indian Constitution” C.W.N. (FR) 615 Ran. : 
by Sie BN. Rau, in the nr Bazar Patrihay mi Oe lank v. Maryland, (1819) 4 Wheaton 
Calcutta, Sunday, 15-8-48 (Independence Day is 
Number, p. 4)- 310. 
(25) Gokerner-General v. Province of Madras, 
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unification and the Courts have given effect to this inevitable tendency | towards 
centralisation, by expanding the meaning of the enumerated federal powers”. 
Thus, the Judiciary has. allowed the Union— a 

(a) to assume control over banking under the constitutional power over 
* coinage ’4 ; : 

(b) to regulate communication of ideas by telegraph, telephone or wireless®, 
under the authority to regulate ‘ commerce ’; 

(c) to enact social security measures such as unemployment and old 
age pension, under the power to tax and to provide for ‘ the general welfare. 


The Constitution granted the Federal Government only 17 items of enumerated 
powers while the residue was left to the States in such a manner as led Tocqueville 
to observe (in 1835) that in the United States, “ Government by the Centre was 
the exception, while Government by the States was the rule”. But by a judicial 
expansion of federal powers, the position has just come to be the reverse. 


As an American writer? shows : : 

“During the past 10 years (1936-46), the United States Supreme Court has removed substantially 
all restrictions (upon national power) that previously existed, so that the scope of national authority has 
become a question of governmental policy, and has substantially ceased to be one of constitutional law. 


A most crucial example of the attitude of the Supreme Court towards expansion 
of federal pdwer is illustrated by the observations in the recent Insurance Case, 
of 1944,* in which the Court has revised its 75-year-old policy of excluding insur- 
ance from federal control : 


“ The purpose (of the commerce power) is not confined to empowering Congress with the negative 
authority to legislate against State regulations of commerce deemed inimical to the national inter- 
est. The power granted Congress a positive power. It is the power to legislate concerning trans- 
actions which, reaching across State boundaries, affect the people of more States than one ; to govern 
affairs which the individual States, with their limited territorial jurisdictions, are not fully capable 
of governing. This federal power to determine the rules of intercourse across State lines was essential 


to weld a loose Confederacy into a single, indivisible Nation ; its continued existence is equally essential 
to the welfare of the Nation.” 


Whatever may have been the reasoning by which one particular Bench of 
Judges nullified the decision of successive Benches for three-quarters of a century, 
the irresistible logic behind the present decision,® is that the nation must have the 


control of any activity which has assumed national importance or whose incidents 
have become national : 


“The modern insurance business holds a commanding position in the trade and commerce 
ofour nation... .. Perhaps no commercial enterprise directly affects so many persons in all walks 


of life as does this insurance business. Insurance touches the home, family and the occupation or the 
business of almost every person in the U.S,A,”8 


(6) But the scope for application of the doctrine is narrowed down where 
there is a double enumeration of powers, as in Canada. Thus, in Canada, it has been 
held that both the Dominion and Provincial Legislatures have plenary powers of 
legislation. So, the two sections gt and 92 must be read together*-a and each 
must be given, where necessary, a modifying effect upon the other, thus limiting in 


each the wide scope which upon the bare words the individual class enumerations 
would have.® 


(c) Similarly, under the Government of India Act, 1935, the Supreme Court 
of India has refused to apply the doctrine of ‘ Implied powers’ to give a broad 
ees * 


1 
(3) On the subject, generally, sce my Article United States, 1948, p. 688, 

yy cree rn Fry. ae tne Pea ( (8) United States v. S. E. Underwriters? Association, 

in (194 «L.J. 147 -160), Journal. 1944) 322 U.S. reversing Paul v. Virgini: 

(4) Mcculloch v. Marland, (819) 4.Wh. 316. (1866) 8 Wall. s08: McCulloch v. Marland, 
&¥ Pensacola Tel. Co. v. W. U. Tel. Co., (1877) (1819) 4 Wh. 316; N.Y. Life Insurance Co. v. Deer 

9 . S. r. . . Lodge County, (1913) 231 U.S. 495. 
(6) Steward Machine Co. v. Davis, (1936) 301 (8-a) A.-G. for Ontario v. 4.-G. for Canada 

me 548 j Heloering v. Davis,(x996)301 U.S. 619. (1896) A.C. 348. : 

rticle on United States Suprem: Cl i ituti 
Court, quoted in Godshall, Government Dh the wlio Coenen i PR: 
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interpretation to the federal power at the expense of provincial power.!® 
Their Lordships observed— 

— “Teas natural enough, when considering the ambit of an express power in relation to an unspeci> 
fied residuary power!!, to give a broad interpretation to the former at the expense of the latter. The 
case however is different where as in the Constitution Act there are two complementary powers, each 
expressed in precise and definite terms. There can be no reason in such a case for giving a broader 
Interpretauion to one power rather than to the other.’’? 


Illustrations. 


1 Entry 45 in List I of Sch. VII of the Government of India Act, 1935, was— 
“ Duties of excise on tobacco or other goods manufactured or produced in India 
except... 00. Bye wa Oh » 12. Entry 49 of List II, on the other hand, was— 
“Cesses on the entry of goods into a local area for consumption, use or sale 
therein.”!3. The C. P. Municipalities Act levied an octroi duty. The duty was 
levied on tobacco brought into the Province for the purpose of making bidis. It 
was contended that any impost on the tobacco from the time it came into existence 
till it was converted into bidis was an “ excise duty ” under Entry 45 of List I and 
so the imposition of an octrot duty before that stage was ultra vires of the Provincial 
Legislature. Held, that the above argument could be upheld only if one read 
the words ‘ except for manufacture of exciseable articles’ after Entry 49 of List II. But 
there is no reason for thus extending the meaning of the expression ‘ duties 
of excise’ at the expense of the Provincial power to levy octroi duty. “ Excise 
duty is a tax on manufactured goods. Octroi duty is a tax levied on the entry 


of goods within a particular area... 2... Entry 45 of List I is limited to excise 
duty and is not wide enough to cover tobacco or other goods generally for all 
purposes of legislation ....... It is wrong to think that two independent 


imposts arising from two different sets of circumstances were not permitted by 
law 14 
2. Item 48 of the Provincial List of the Government of India Act was— 


“ Taxes on the sale of goods aay 


In the case of Governor-General in Council v. Province of Madras**-"?, there was 
an alleged conflict of this item with item No. 45 of the Federal List (see the sea 
case) relating to duties of ‘ Excise’. It was contended that the Madras ao 
Tax Act, 1939, was ultra vires in so far as it sought to impose a tax on fist. sa ‘ly 
Negativing the contention, their Lordships held that a duty of * excise Se 
a duty levied upon a manufacturer or producer in respect of the commodity oS : 
factured or produced. It is a tax upon the goods, not upon sales or the ager 
of the sale of goods, which is the province of a sales tax. Hence, the taxing i ne 
imposing a duty of excise may impose the duty when the exciseable AS Sy 
the factory or the workshop for the first time upon the occasion of the sale i aa 
the Provincial Legislature may impose a tax upon the sale of exciseable goods, 


when manufactured. 


ne 

Il. The doctrine of ‘ Incidental and ancillary powers ’.—But oN ie nde 

of ‘Implied powers’ in the strict American sense may 7 “ bea a hase 

the Constitution of India, it should not be supposed that the the Legislative Lists 
in interpreting the legislative powers and that the Entries in t ) 


i i Ve have 
are to be interpreted in their narrow, literal and en ted aa ‘iberal 
seen at the outset (pp.16-17), that constitutional  asesenatnale ee cpplicable 
or generous interpretation and not to a strict TS anus or it the federal 
to statutes with particular objects. So viewed, every Leg , 


of List II of the Constitution 
ting the usc of ‘ taxes’ instca 










i ici i Entry 52 

krish . Municipal Committee, (13) 

ALR. ces caniee also Kishori v. The King, is the same, excep! 

A.I.R. 1950 F.C. 69 5 Governor-General in Counet v. of Coy panbrishex \.. Municipal Committee, ALR. 

on of Madras, (1945) C.W.N. 381 (384) : oS.C. mn 
(11) ‘As in the U.S.A. [sce Pp. 521 ante}. (15) Entry 54 


i ‘onstitution is corresponds to thi 
gett) ey 84 of List I of the Constituti (an tion) 40 


of List II of the Constitutiop 
¢ above item. 


C.W.N. 381 (P.C.)- 


Part XI] RELATIONS BETWEEN THE UNION AND THE STATES 525 


Legislature alone,—must have certain incidental and ancillary powers to make sure 
that legislation with respect to its enumerated powers may be effective. 


The Australian Constitution is an instance where the Constitution itself gives 
the Commonwealth Parliament the power of incidental legislation. s. 51 (xxxix) 
of the Australian Constitution Act gives the Commonwealth Parliament to 
legislate with respect to— 


“ Matters incidental to the execution of any power vested by this Constitution in the Parlia- 
ment,..... in the Government of the Commonwealth, cr in any Department... . of the 
Commonwealth.” 


In applying this provision, the Australian High Court has observed— 


SF sarees The Constitution marks the outlines of the powers granted to the naticnal legis- 


lature, but does not undertake, as a code of laws would, to enumerate the sub-divisions of those 
powers or to specify all the means of executing them. Laws which, in the language of the American 
Constitution, are ‘necessary and proper’, or, in the language of the Australian Constitution, ‘ inci- 
dental to the execution of the power ’, are alike constitutional,” !* 


But in the exercise of the incidental powers, the Legislature ‘‘ may complement, 
but cannot supplement a grant of power’’*°, There must be such a necessary connection 
between the express power and the power claimed that the latter may be properly 
said to be ‘ incidental to the execution’ of the express power : 

“Tt is the natural relation between the power and the thing done that determined whether 


the doing of the thing is a proper incident of the power, and the existence of such a relation or connec- 


tion depends on the limits and the purpose of the power on the one side and, on the other side, on the 
nature of what it is sought to do.”’?! 


It is to be noted that the Australian Constitution, like the American, enumerates 
only the powers of the Commonwealth Parliament (see p. 516, ante), and leaves 
the residue to the States?*. Hence, under the Australian Constitution, the scope 
for the application of the incidental powers (in view of the provision in S. 51 (xxxix) 


also), arises only in connection with the interpretation of the Commonwealth 
powers. 


But, as I have already said, the principle of incidental powers is not confined 
to any particular Legislature. The English Courts have applied it even in the 
matter of execution of statutory powers : 


_ ‘When you have got a main purpose expressed, and ample authority given to effectuate that 
main purpose, things which are incidental to it, and which may reasonably and properly be done 
and against which no express prohibition is found, may and ought, prima facie, to follow from the authority 
for effectuating the main purpose by proper and general means,’ *3 


Hence, under a Constitution of double enumeration of powers, as in Canada. 
the principle is applicable in the case of both the Dominion and Provincial Legis- 
latures. Thus, it has been held*¢ that it is within the competence of the Dominion 
Parliament to provide for matters which, though otherwise within the legislative 
competence of the Provincial Legislature 


npet \ » are necessarily incidental to the effective 
legislation by the Parliament of the Dominion upon a subject of legislation enu- 
merated in S. 91.75 In Cushing v. Dupuy}, the Privy Council observed— 
“It would be impossible to advance a step in the construction of a scheme for the admini: i 

: . ° tr: 
* ae sstate: [6 9} (at } » ‘eat interfering with and modifying some of the ‘ordinary ight 

property and other civil rig! +» 92 (13)], nor with idi i 
tas tialetbewccere, vate nos 2 (13)), r without providing some special mode of procedure 


; tribution of the estate . . . . Procedure must ne i 
form an essential part of any law dealing with insolvency. edgier 


4 ¢ of 2 It is therefore to be presu 
Imperial statute, in assigning to the Dominion Parliament the subjects of bankruptcy sid tance 





(18) Cf, Hepburn v. Griswold, (1869) 8 Wall. 





$09 Or v. Australian Glass Manufacturers, * Ck nee). persed ie ks 
(1917 $8 ER oa (8) 6 aa 9 eh ae 4) 10 App. 
Australian Employees’ Federation v. Whybrow Co., (1930) AC. Tin, ave AWG. of Br. Columbia 
a Polarisse (och Gs C.L.R. 278 (315). (1898) ne. 7 v Ae. for Canada, 


(1) Cushing v. Dupuy, (1880) 5 App. Cas. 409. 
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[S. 91 (21)], intended to confer on it legislative power to interfere with property, civil rights, and pro- 
cedure within the Provinces, so far as a general law relating to those subjects might affect them.” 

_ Similarly, the Provincial Legislatures in the exercise of their powers under 
S. 92 are entitled to exercise a power which is ‘ reasonably and practically necessary 
for the efficient exercise of such enumerated powers’—subject to the provisions 
of S. gt.7 


Under the Government of India Act, 1935, the above doctrine was applied by 
the Federal Court in United Provinces v. Atiga Begum*, to hold that— 


(i) The validation of doubtful executive orders is a power subsidiary or ancillary 
to the power of legislating on a particular subject in respect of which the executive 
orders may have been issued. 


(ii) The power to impose penalties for disobedience to the laws made by a 
Legislature, to declare offences for violation of the laws, and to direct the desti- 
nation of the fines imposed, are essential to the effectiveness of the power to legis- 
late on any subject. (So far as this latter power is concerned, the Constitution 
hasexpressly provided this power to each Legislature, by inserting an entry, relating 
to ‘ offences against laws’) in List I [Entry 93] as well as List II [Entry 64]. 


In the above case’, the Federal Court observed-- 

“None of the items in the Lists is to be read in a narrow or pedantic sense, and each general 
word should be held to extend to all ancillary and subsidiary matters which can fairly and reasonably 
be comprehended in it.” 

So, in India, the application of the doctrine is not confined to the Union Legis- 
lature ; it is also applicable to the powers of the State Legislature. 


Ill. The doctrine of Immunity of Instrumentalities——The doctrine of Immunity 
of Instrumentalities was propounded by the Supreme Court of the United States 
in the case of McCulloch v. Maryland4-§ to mean that when two separate Governments 
are established as in a Federal Constitution, each with a limited jurisdiction, the 
each Government shall be construed as being under an implied limitation 
that it shall be so exercised as not to impair the functions allotted to the other Govern- 
ment. Hence, any incidental or indirect interference with the functions of the 
Federal Government would make a State legislation bad, even though the legis- 
lation may relate toa subject allotted to the State Legislature, and conversely. So, 
in this case#-* it was held that a State cannot tax the * agencies or instrumentalities "= 
of the Federal Government (such as the operations of a Bank chartered by Congress), 
so as to cripple the functions of the Federal Government. A similar limitatio 


would apply as regards the Federal Legislature. For, 


power of 


“The power to tax involves the power to destroy m8e8, 


But the Constitution assumed the perpetuity of 
Governments. If the two Governments are to mal 
without either becoming subordinated to the other, 
hamper the functions of the other. oe 

i im 

This doctrine, thus, may be said to be the converse of the doctrine of ‘ imp. 
and may be termed the doctrine of ‘ implied prohibitions. 
ears, however, the Supreme Court— 


gated immunity.”* . 
and activities of the Federal 


re not subject to any 
has in recent years 


f both the National and State 
ntain themselves side by side 
neither must be permitted to 


powers” 
In recent y 
«has curtailed sharply the doctrine of implied dele ated 
While the principle that “ possessions, eet ares 
Government ifself, in the absence of encores saree 
form of State taxation remains unshaken,’’®, the do 


. » of the Union 
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been refused in favour of individuals, where the Federation or the State is only in- 
directly concerned. 


Thus, the protection from a State tax has been denied to— 


(i) a contractor with the Federal Government (in respect of a State occu- 
pation tax) ;° (ii) an employee of a Federal instrumentality (from State income- 
tax)*°; (ili) a contractor, from a State sales tax upon his purchases of building 
materials, though they were to be incorporated into a Government project?? ; 
(iv) a purchaser in possession under an uncompleted contract from the United 
States (in respect of a State tax upon his interest in the land) ?2. 


Similarly, protection from Federal tax has been denied to— 


(a) the lessee of an oil lease granted by a State subject to a royalty, in respect 
of his income from the same? ; (4) officers of a State authority from federal taxation 
of their salaries 74 ; (c) a corporation created by a State to manage athletic 
exhibition!® ; (d) a business of a private nature, conducted by a State, e.g., the sale 
of liquor from a national excise tax!®. The Supreme Court observed !*—_ 

“While the national Government may do nothing by taxation in any form to prevent the fult 
discharge by the State of its Governmental functions, yet, whenever a State engages in a business which 
is of a private nature, that business is not withdrawn from the taxing power of the Nation,’"!® 

But this distinction between governmental and non-governmental functions 
has not been observed in the case of the national government, !? 


Again, a function which was non-governmental at one time, may be treated 
as governmental owing to change of circumstances or of ideas. Thus, the service 
of supplying water has come to be regarded as a governmental function !8, 


The following have been enumerated as instances of governmental functions 
of the States which are exempt from federal taxation— 

“ The right to pass laws, to give effect to laws through executive action, 
through the Courts, and to employ all necessary agencies for legitimate 
Governments ...... ae 

In some earlier cases?°, the High Court of Australia followed the American 
doctrine of Immunity of Instrumentalities. But the Privy Council in Webb v. 
Outrim*4, refused to follow that doctrine and held that officers of the Commonwealth 
Government were liable to pay State income-tax on their salaries. Since, 1920 
; the Privy Council decision has come to be followed in Australia22, In this last. 
mentioned case?2, it was held that employees of a State Government were within 

the jurisdiction of the Commonwealth Arbitration Court. 
On the one hand, once it is found that the Commonwealth has a legislative 
power under S, 51 or 52, it is immaterial that by such legislation the legislative 


to administer justice 
Purposes of State 


(9) James v.-Dravo Contracting Co., (1937) 12) S.R.A, v. Minnesota, (1946) 327 U.S, 558. 
283 U.S, 570. 13) Helvering v, : 327 U.S, 558. 
10) In Graves v. New York, [(1939) 306 U.S. g q) Bie v. Mountain” Producers, (1938) 
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by income which tecomes the property of the (1906 4 CLR. 4 42. ash Snows neat 
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or executive power of a State may be affected?®. On the other hand, federal 
military officers are subject to State legislation relating to motor-cars, in the absence 
of inconsistent Commonwealth legislation? +. 


But even in Australia it has been held?® that neither the Commonwealth 
Parliament nor a State Parliament has the power to make laws which are directed 
against and impair the exercise of ‘an essential governmental function’ of the other, 
The imposition and collection of taxation falls within this principle. 

In this connection, a distinction has been made between ‘ general legislation’ 
and ‘legislation limited to a particular case.’?! While provisions of a State 
Legislature ‘ which apply generally to the whole community without  discrimi- 
nation’ are valid, ‘an act of the State Legislature discriminating against Com- 
monwealih officers * is invalid ?, 

“The Government is a dual system based upon a separation of organs and of powers, 
The maintenance of the States and their powers is as much the object of the Constitution as 
the maintenance of the Commonwealth and its powers. Therefore it is beyond the power of either 
to abolish or destroy the other. "3 

In Canada, the application of the above doctrine has been definitely rejected 
by the Privy Council as being foreign to the English rules of interpretation. The 
question whether a legislation is valid or not has to be decided in each case solely 
with reference to the question whether it relates to a subject within the legislative 
competence of the Legislature which enacted that law, and not with reference 
to the consideration whether it would hamper the powers or functions of another 
Government. Thus, if it is found that the Act relates to a legislative power included 
in S. g2 cf the British North America Act (power conferred on the Provincial Legis- 
lature) ,— 


“Tt would be quite wrong to deny its existence because by some possibility it may be abused> 
or may limit the range which otherwise would be open to the Dominion Parliament a 


or may possibly bring the Privincial Legislature into conflict with the 
Dominion Legislature’. 

Similarly, when a legislative power is given to the Province, it is no bar to the 
validity of a Provincial enactment relating to that power, that it came into cn 
with Dominion powers or trenched upon Dominion revenue or the like®. a us, 
within its taxing powers, a Provincial Legislature may tax Dominion officers’. 

Illustrations, . val 

1. The Bank of Toronto, which had been formed by an Act of the Dominion Fe ae 
an agency within the Province of Quebec, which passed a law imposing a tax on Cv Co TE c ihe 
on business within that Province. The Bank of Toronto resisted the payment of this ax ne 
ground that such a tax might be so heavy as to defeat the power of the Dominion to incorporates hel 
and to deal with banking, under Sec. gt (15). The Privy Council rejected an conten er creak 
that the Provincial Legislature had the power to impose a tax on the commercia ST danse 
on business within the Province | (under its power of direct taxation under Sec. 92, (2)), 
ing the fact that the incorporation had taken place under the Dominion powers. * ‘endeaiia 

2. The Liquor Act of Manitoba, 1900, was impugned on the ground hatte ee by indirect 
with the Dominion power of regulation of trade and commerce and the Norma ey tters Ol 
taxation. The Privy Council rejected this plea on the ground that legislation 


merely local or private nature’ ,— : imits of the Pro- 
“however carefully it may be framed, may or must have an effect outside the limits « | pursuils 
noweve y : on revenue and the industrial p' 


vince, and may or must interfere with the sources of Domini ee 
of persons Jicensed under Dominion statutes to carry on parucu i 


ivy Council case 
There was an apparent app the Privy 


lication of the doctrine in | ci 
minion 
of John Deere Plow Co. v. Wharton held that the Domi 
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(24) Pirriev. McFarlane, (1925) 36 C.L.R. 170. . 


( . 
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(3) S. Australia vy, Commonwealth, (1942) 65 
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Parliament is competent, under its ‘ trade and commerce’ power [(S. 91 (2)], to 
incorporate companies and confer status and powers upon such companies and 
that— 


‘The Province cannot legislate [under Sec. 92 (13)] so as to deprive a Dominion company of its 
status and powers. ....... The status and powers of a Dominion company as such cannot 
be destroyed by provincial legislation .. 2... A Province cannot interfere with the status and 
capacity of a Dominion company in so far as that status and capacity carries with it powers conferred 
by the Parliament of Canada to carry on business on every part of the Dominion ”!®, 


Thus, a Province cannot require a Dominion company to obtain a Provincial 
licence or to be registered in the Province as a condition of exercising its powers 
and of suing in the Courts!®, The above decision may, however, be supported 
on other grounds, viz., that such regulation by the Province would be an excess 
or a colourable exercise of its legitimate power to legislate in relation to ‘ civil rights 
and property’ within the Province. Thus, in the guise of enacting a law of taxation 
to raise revenue for provincial purposes, a Province cannot prevent the operation 
within the Province of those banking institutions which have been called into 
existence by the Dominion Parliament!!. 


In India, the doctrine of Immunity of Instrumentalities docs not appear to 
have been adopted in the Constitution, apart from the limited application as regards 
exemption from mutual taxation, in Arts. 285 and 289 (corresponding to Ss. 154-5 
of the Act of 1935). In the words of the Judicial Committee in Hebb v. Outrim!?, 
it may be said that the very inclusion in the Constitution of Arts. 285 and 289 
shows that the question of interference on the part of the Federal and State powers 
as against each other was not left to an ‘implied prohibition ’, and that outside 
these two provisions, the State and Union Legislatures have the full power to legis- 
late on the matters included within their respective Lists, subject to the other 
provisions of the Constitution. 


Thus, a State Legislature cannot be denied its power to control possession, 
transport, etc., of foreign liquor, under Entry 8 of List II of the 7th Schedule of the 
Constitution, on the ground that it would defeat the power of Parliament to regulate 


the import of foreign liquors across the customs frontiers, under Entry 41 of List 113, 
In this case!%, the Federal Court observed— 


“It may be that a general adoption of the policy of prohibition by the Provinces will lead to a 
fall in the import of foreign liquors and to a consequential diminution of the central customs revenue, 
but where the Constitution Act has given to the Provinces legislative power with respect to a certain 


matter in clear and unambiguous terms, the Court should not deny it to them or impose limitations 
on its exercise, on such extrancous considerations,” 


On the subject of encroachment by one Legislature upon the powers of 
another Legislature, the sole test in India is that of legislative competence as 
determined with reference to the doctrine of ‘ pith and substance’ (as to which 
sce post.) As the Privy Council observed!4, the extent of encroachment is important 
in determining what is the pith and substance of the impugned Act, but its validity 
cannot be determined “ by discriminating between degrees of invasion.” 


IV. The doctrine of Colourable Legislation —But thou 


ctr h the doctrine o i 
of Instrumentalities has been rejected jn India, the doe ee 


irine of colourable legislation 
1935, and it is clear 


that it shall be applied under the Constitution since it is a principle of general ap- 


plication where there is a division of legislative powers. 


i oe means that though a Legislature is not fettered, in the exercise 
eo oe usive powers, by any consideration of the possible effects of the exercise 
of such powers upon the powers allotted to some other Legislature, it cannot. 
5 


1 , =p . 
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- t 
“under the guise, or the pretence, or in the form of an exercise of its owu powers, carry ou 
an object which is beyond its powers and a trespass on the exclusive powers of the other.” 16 


In other words, neither the Federal nor the State Legislature has the power, 
under the colourable exercise of its own powers, to nullify by implication or expressly , 


statutes which it could not enact 1%. What cannot be done directly, cannot be 
done indirectly 1*-1%. 


: Thus, the Canadian Parliament cannot, in the guise cf enacting criminal legis- 
lation [S. 91 (27)] in truth and in substance encroach on any of the classes enu- 
merated in S. 92. 


“It is no objection that it does in fact affect them. In a genuine attempt to amend the criminal 
law, it may obviously affect previously existing civil rights. But it cannot use the criminal law asa 
pretext for interfering with ‘ civil rights in the Provinces” [section 92 (13)].”?° 


On the other hand, a Provincial Legislature cannot effect indirect taxation 
[Sec. 91 (3) ; 92 (2)], by enacting a pretended License Act which is in substance a 
Stamp Act#!. Similarly, the exclusive power of the Dominion Parliament to 
regulate ‘ trade and commerce’ [S. 91 (2)] cannot be nullified by a Provincial Act 
requiring licence for companies incorporated under Dominion legislation®*. 


In order to determine the true nature of a legislation impeached as colourable, 


(i) The Court must look to the substance and not merely the form of the 
Act, and in this connection, consider two things—(a) effect of the legislation and 
(b) object or purposes of the Act??-?5, 


“The next step in case of difficulty will be to consider the effect of the legislation, For that 
purpose, the Court must take into account any public general knowledge of which the Court 
would take judicial notice, and may in a proper case require to be informed by evidence as to what 
the effect of the legislation will be... . It is often impossible to determine the effect of the Act 
under examination without taking into account any other Act operating, or intended to operate, 
or recently operating in the Province.’’?* 


As regards the objects of a legislation, the statement of the Legislature itself 
is not conclusive? 


“ Where a Parliament has only limited powers, the declaration of Parliament that alaw is enacted 
for the purpose of securing the stated objects cannot bring an enactment within power if its operative 
provisions have no real connection with a subject with respect to which Parliament has power to make 
laws. Such a declaration is entitled to respectful consideration, but it cannot be decisive upon & 
question of validity. Each provision must be considered in the context of the Act, independent 
of any such statement of objects though such a statement may suggest a connection between the | an 
lation and a relevant subject-matter... . It is the duty of the Court to determine what is ne 
actual operation of the law in creating, changing, regulating or abolishing rights, duties, PN Ae 
privileges and then to consider whether that which the cnactment does fall in substance witl a 
relevant authorised subject-matter... . + or whether it is really an endeavour, by purporting 
to use one power, to make a law upon a subject which is beyond power. 

(ii) Again, the mere object of the Legislature is not conclusive as oe 
validity of the legislation, An Act may have a perfectly lawful soy ae acd 
may seek to achieve that object by invalid methods. WW hat is to be deter 
is whether the Act is passed in respect of a fobidden subject?. di 

; i ‘ om clude 
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(iv) Time will not validate an Act which when challenged is found He be 
ultra vires: nor will a history of a gradual series of advances till this boundry is 
finally crossed avail to protect the ultimate encroachment. But one of the questions 
to be considered is whether in substance the legislation falls within an enumerated 
class of subject, or whether on the contrary in the guise of an enumerated class 
it is an encroachment on an excluded class. On this issue the legislative history 
may have evidential value‘. A Legislature is not competent to legislate by a 
series of Acts upon matters which it could not regulate together’. 


V. The rule of Avoidance of Conflict.—It has already been pointed out [p. 522, ante} 
that where there is an exhaustive enumeration of legislative powers between the 
Federal and Provincial Legislatures (as under the Constitution), the language 
of one list may be coloured or qualified by that of the other®, and, accordingly, they must 
be read together’. 


In case of apparent conflict between entries in the Exclusive Lists (I and II) 
it should be borne in mind that it could not have been the intention of the makers 
of the Constitution that conflict should exist. In order to prevent such result, 
therefore, the two entries must be read together, and the language of the one inter- 
preted, and where necessary modified, by that of the other. In that way, in most 
cases, it may be found possible to arrive at a reasonable and practical construction 
and to reconcile the respective powers the provisions contain and give effect to 
all of them®. When the words establishing two mutually exclusive jurisdictions 
are wide enough to bring a particular power within either, recourse must be had 
to the context and scheme of the Act’. 


VI. The doctrine of ‘ Pith and substance’ : But inspite of all caution, some conflict 
and overlapping must arise in certain cases, owing to the nature of things. For, 


“Tt is not possible to make so clean a cut between the powers of the various legislatures ; they 
are bound to overlap from time to time.”® 


In such cases, the Court is to apply the golden rule of ‘ pith and substance’. 


“Tt must enevitably happen from time to time that legislation, though purporting to deal 
with a subject in one list, touches also on a sudject in another list and the different provisions of the 
enactment may be so closely intertwined that blind adherence to a strictly verbal interpretation would 
result in a large number of statutes being declared invalid because the Legislature enacting them mai 
appear to have legislated in a forbidden sphere Hence, the rule has been evolved by the Judicial 
Committee whereby the impugned statute is examined to ascertain its ‘pith and substance *, or its 
‘true nature and character ’, for the purpose of determining whether it is legislation with respect to 


matters in this List or that. 1° 

The doctrine of ‘ pith of substance’ is one of general application whenever 
a legislation by a body with limited (federal or otherwise) authority is impugned 
as ultra vires. The question in each case is whether the power has been substan- 
tially transgressed or not. Thus, in an Irish case! 1, the Privy Council observed— 


“Tt is well established that you are to look at the ‘true nature 


«.. ‘the pith and substance of the legislation ’, 
that the substance of the legislation is within 


incidentally it affects matters which are outside 


(4) Proprietary Articles Trade Association y, 
A.-G, for Canada A.1.R. 1931 P.C. 94 (96). 
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(6) Governor-General v. Province of Madras, 
(1945) 49 C.W.N. 381 (384) P.C., affirming Bodu 
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(F.R.) 38. 

(7) Sostated this rule is virtually an application 
of the general principle [p. 9, ante}, that the 

stitution must be read as a whole. 
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P.C. 42 


.C. 425, 
(10) Subrahmanian vy, Muttuswami, (1940) F.C,R. 


and character of the legislation’ 


If, on the view of the statute as a whole, you find 


the express powers, then it is not invalidated if 
the authorised field, ”12 


188 (201) quoted in Prafulla v. Bank of Commerce, 
(r9a7) Ne Serine Co 275. g 
11) Gallaghar v, Lynn (1937) A.C, 86 . 
In this case, the facts were a follows—> oe 
The Government of Ireland Act, 1920 confer- 
red upon the Parliament of Northern Treland 
the power to make laws for the Peace, order and 
good il ga of outhern Ireland, but not— 
“in respect of trade with any plac 
that part of Ireland within their’ jurisdiction. 
except so far as trade may be affected by the 
exercise of the powers of taxation given to the 
said Parliaments, or by regulation made for the 
sole purpose of breventing contagious diseases, : 
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So, in the federal sphere, the principle may have to be applied, even wher 
there is a single enumeration of powers. Thus, in Australia, it has been held that 
in determining whether a Commonwealth legislation has exceeded the cannerated 
power, the Court has to look into the substance and not the label of the eal 


“What the statute may in any case be called is of little moment, th C| y 
: 3 Q \ J se Ned f littl 0 I 
, : ce , the label may not correctl 


_ The doctrine has equally been applied in the case of State legislation to deter- 
mine whether it has encroached upon the Commonwealth powers : 


oN daw may produce an effect in relation to a subject-matter without being a law with respect 
that subject matter. ..... A prohibition of imports or a very high duty in a loots iff 
may bring about the closing of business enterprises in a State. But the tariff is nota law with sinh 
to such enterprise. Similarly, a State law may prohibit the carrying on of occupation with the 
result that they are nec essarily abandoned, with perhaps great consequential loss ie Cominotiwealth 
in customs duties or income-tax receipts. But the State law does not for this reason bi 1 : 
with respect to customs duties or income-tax ”??*. a 


In Canada, the doctrine was asserted in the case of Russel v. The Queen\4 that 
hee a complaint of encroachment by one Legislature upon that of another 
was made— 


“ ; * opon gt . 
The true nature and character of the legislation in the particular instance under discussion 
must always be determined in order to ascertain the class of subject to which to which it really 


belongs.” 
In another case, the Judicial Committee observed— 


“ One has to ascertain the true nature and character of the enactment, its pith and substance ; 
it is the result of this investigation, and not the form alone which the statute may have assumed under 
the hand of the draftsman, that will determine within which of the * legislative lists’ the legislation 
falls, and for this purpose, the legislation must be scrutinised in its entirety” 


Illustrations. 


1. The Canadian Employment and Social Insurance Act, 1935, provided a system of unemploy- 
ment insurance under which persons engaged in employment were to be insured against unemploy- 
ment and the funds were to be raised partly by money provided by Parliament and partly by contri- 
butions by the employers and the employees paid by revenue stamps. Hild, in its pith and substance, 
the Act affected the contract of employment and came within the ‘ property and civil rights within 
the Province ’ reserved to the Provinces by section 92 (13) of the B. N. Act and did not relate to ‘ the 
public debi and property > or ‘ the raising of money by any system of taxation >, in section gt (1) or 


(3) .#8 

2. A Mortgagec brought an action for sale of the assets of a mortgagor Paper Co., The action 
related to ‘ property and civil rights’ in the Province and and was within the exclusive authority of 
the Ontario Legislature as the action affected property in that Province. During the pendency 
of the action, an unsecured creditor applied for proceeding against the Co. under Bankruptcy 
Thereafter a Royal Commission was 2ppointed for solving the financial difficulties 
of the Co. and the Commission recommended a plan to serve the interests of all the parties concerned. 
Thereafter, the Ontario Legislature passed the ‘Abitibi Paper Co. Ltd, Moratorium Act, 1941, direct- 
ing astay of the action against the Co, so thatan opportunity might be given to all the parties concern- 
ed to consider the plan submitted by the Royal Commission,. Held, the legislation did_ not, in its 
pith and susbstance, relate to Bankruptcy and Insolvency which is a Dominion subject. The Legisla- 
tion sought to regulate an action relatng to the assets of a mortgagor withn the Province, which is a 
Provincial subject [* property and civil rights’ in the Province] and it was competent (o the Provincial 
Legislature to pass a Moratorium Act relating thereto. ?® 


3». Similarly a Provincial Act which appeared 
bankruptcy and insolvency [scction 91 (21)] was held va 


municipal mstitutions 0 the Province. 


(Dominion) Laws. 





to deal with the Dominion subject of 
id as in pith and substance it related to 
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In India, it has already been pointed out (p. 531, anle) that pote 
the adoption of a threefold division of powers, it was held that some over apping 
between the entries in the several lists was inevitable and that in cases of allege 
encroachment, the doctrine of ‘ pith and substance’ of the legislation in question 
was to be determined. 


“In a Federal Constitution, in which there is a division of legislative powers between Central 
and Provincial legislatures, it appears to be inevitable that controversy should arise whether ons 
or other Legislature is not exceeding its own, and in such a controversy, it is not the pame or tne 
tax but its real nature its ‘ pith and substance,’ which must determine into what category it falls. 


The question of invasion into the territory of another Legislature is to be 
determined not by degree but by substance! ®-?°. 


Nevertheless the exfent of invasion is not altogether irrelevant for the deter- 
mination of the question. Though the validity of an Act is not to be determined 
by discriminating between degrees of invasion, the extent of invasion into 
another sphere may itself determine what is the ‘ pith and substance’ of the im- 
pugned Act. Thus— 


“Its provisions may advance so far into Federal territory as to show that its true nature is no 
concerned with Provincial matters.” ?¢ 


Illustration. 


The Bengai Money Lenders Act, 1940, limits the amount recoverable by a money-lender 
on his loans for principal and interest and prohibits the payment of sums larger than those permitted 
by the Act. It was contended that the Act was ullra vires in so far as promissory notes were concerned, 
since ‘ promissory notes,’*! were included in item 28 of the Federal List (List 1). The Judicial 
Committec rejected this contention by holding that the power to make laws in respect to money- 
lending necessarily includes the power to affect the money-lender’s rights in respect to promissory 
notes given as security in money-lending transactions, and since the pith and substance of the 
Provincial Act was ‘ money-lending,’ ** [item 27 of List II] it was not void for encroaching upon 
the Federal List.’’*5 


The principles above discussed are equally applicable in the case of taxation 
as in the case of general legislation. In order to determine whether a tax imposed 
by a Legislature, Federal or Provincial, is ultra vires of the powers of that Legislature 
our examination must be directed to ascertain the real nature?4 and_ incidence 
of these taxes in fact and for this purpose no great help can be obtained from the 
use of the names employed or definitions applied by the Legislature to that tax25, 
Nor is the mode of assessment any criterion for determining the same}. The nature of 
the machinery by which the tax is to be assessed is not of assistance, except in so far 
as it may throw light on the general character of the tax}. In determining 
the nature of the tax, consideration may be given to the standard on which the tax 
is levied, but that is not the determining factor?-*, Thus, a duty of excise 
and sales tax are distinct imposts, one being imposed upon a manufacturer in 
respect of his goods, the other upon a vendor in respect of his sales. 


“If in fact they overlap, that may be because the taxing authority, imposing a duty of excise 
finds it convenient to impose that duty at the moment when the excisable article leaves the factory 
or the workshop for the first time upon the occasion of sale. But the method of collecting the tax is an 
accident of administration, it is not of the essence of the duty of excise which is attracted by the 
manufacturer itself.’5 e 


eee 
a 





(38) Governor-General v. Province of Madras, 
Gee) oa 38 (P.C.) 

19-20) Prafulla v. Bank of Commerce, (1 
51 C.W.N. 599 (610) P.C. — 

(21) Included in Entry 46 of List I of the 
Constitution. 

(22) Included in Entry 30 of List II of the 
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2%) Prafulla v. Bank of Commerce, (1947) 5% 
C.W.N. 599 (608) P.C. eae 


(24) R. v. Caledonian Collieries 
00) on Flour Mills v. cee 
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eg Rion as the Govt. of’ ie . wR, 
OY oi toed in Council v. ao . 
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Tllustration. 


. Under sec. 92 (ii) of the British North America Act, 1867, a Provincial Legislature has the power 

to impose * direct taxation within the Province in order to the raising of a revenue for provincial 

purposes, while the imposition of customs duties is within the exclusive competence of the Dominion 
egislature, 


Phe Legislature of the Province of Columbia imposed a tax on all timber cut within the Province, 
but by the schedules, the Act, by rebate, sought to reduce to an illusory amount the tax payable on 
umber used in the Province, leaving it to operate to its full effect only on timber exported. The minute 
Tebated tax on timber used in the province was never collected and the tax came to be known 
as ‘the timber tax on export.’ The economic effect and, presumably, the object of the 
fax was to encourage the utilisation within the Province of home-grown timber and to discourage 
its exportation, The success of the tax would thus be measured inversely by the revenue which it 
yielded. Held, that the ‘ real nature’ of the tax was not a tax imposed for the raising of a revenue 
for the Provinee but an export duty. Hence, the Provincial Act was ultva vives. Further it was not 
a direct but an indirect tax.& 








VI. The doctrine of * Aspect? of legislation —Akin to the doctrine of ‘ pith and 
substance’ is the doctrine of * aspect of legislation ’, referred to in Lefroy’s Treatise 
on Canadian Constitutional Law. Substantially they mean the same thing. 
According to this doctrine, the mere fact that a Provincial enactment may contain 
certain provisions bearing upon a_ subject exclusively reserved to the Dominion 
Legislature will not suffice to invalidate the Provincial enactment. 

“It seems quite possible that a particular Act, regarded from one aspect, might be intra vires 
of a Provincial Legislature and yet regarded from another aspect might also be intra vires of the 
Dominion Parliament. In other words, what is properly called the subject-matter of an Act may 
depend upon what is the true aspect of the Act.””? 


* By aspect here must be understood the aspect or point of view of the legislator in legislating, 


the object. purpose and scope of the legislation. The word is used subjectively of the legislator rather than 
objectively of the matter legislated upon. ’’* 


As the Judicial Committee observed, in an appeal from Canada— 


‘It must be borne in mind in construing those two sections (91 and 92) that matters which ne 
special aspect and for a particular purpose may fall within one of them may ina different aspect an 
for a different purpose fall within another. In such cases, the nature and scope of the legislative 
attempt of the Dominion or the Province, as the case may be, have to be examined with reference 
to the acutal facts ifit is to be possible to determine under which set of powers it falls in substance 
and reality”* 


GENERAL PRINCIPLES FOR INTERPRETATION OF THE THREE Lysts IN THE SEVENTH 
ScuEpuLE.—From the above general discussion, we may noW Summaris¢e the P hcee. 
ples that should be followed by our Courts in interpreting the entries 1n the t ee 
Lists of the 7th Sch. of the Constitution, which are, on broad lines very simi . 
to those of the Government of India Act, 1935, excepting that Oe ech 
List (List III) is larger under the Constitution and contains several items whic 
were previously included in List II. 


(1) The Entries in the Lists should be given a large and liberal interpretation, 
the reason being that the allocation of the subjects in the Lists is not by Wee 
scientific definition but by way of a mere simplex enumeratio of broad categories": 


[See pp. 17-18, 524, ante]. ; 
As the Privy Council has observed, while interpreting t 


Constitution :— oe ee 

“The language of sections g1-g2 of the Act conferring legislative powers eh they contain 
Parliament and Provincial legislatures respectively; and of the various pe ions of a perfectly 
obviously cannot be construed as having been inten ed to embody t! eon ey Mtoe: not to the 
logical scheme... .If there is at points obscurity in language, this maybe er eciecal about phrases 
uncertainty about general principle, but to that difficulty in obtaining ready A Eee rae vons it is immprac- 
which attends the drafting of legislaives measures by 


he Canadian 


inion 


large assemblages. For t 

en et > ee 
i y, p. 98. 

(6) Att. Gen. Murphy Lumber Co., AIR. 1930 tutional Law, p. 9} | Wharien, ALR. 1914 


P.C. 173. (9) Deere Plow Co. \ 


(7) Lefroy’s Treatise on Canadian Consti- ree CP. & Berar Sales Taxation Act etc. 


tutional Law, p. 80. . 
(8) Lefroy’s Treatise on Canadian Consti- A.LR. 1939 F.C. 1. 
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ticable to attempt with safety definitions marking out logical disjunctions between the various powers 
conferred by the sections and between their various sub-heads inter se. Lincs of demarcation have . 
be drawn in construing the sections in their application to actual concrete cases, as to cach of which 
individually the Courts have to determine on which side of a particular line the facts place them 


So, none of the items in the lists is to be read in a narrow or restricted sense, 
and that each general word should be held to extend to all ancillary or subsidiary 
matters which can fairly and reasonably be said to be comprehended in it!*. 


(2) Just as the framers of the Constitution have avoided a scientific or logical 
definition of the expressions used in the Legislative Entries, so the Courts also should 
try to interpret their ambit with reference to the facts of each case before them, 
instead of attempting an abstract definition, circumscribing their scope, once for 
all. 


So, Lefroy, utters this word of caution to the Courts, with reference to the 
Canadian Constitution : 


SOR. de user’ It becomes unwise for the Courts to attempt exhaustive definitions of the meaning 
and scope of the expressions used. Such definitions must almost certainly miscarry. It is in many 
cases only by confining decisions to concrete questions which have actually arisen in circumstances 
the whole of which are before the tribunal that injustice to future suitors can be avoided #4 


(3) In case of apparent conflict between Entries in the Exclusive Lists (I 
and IT), it should be borne in mind that it could not have been the intention of the 
makers of the Constitution that conflict should exist. In order to prevent such 
result, therefore, the two entries must be read together, and the language of the one 
interpreted, and where necessary modified by that of the other!®, In that way, 
in most cases, it may be found possible to arrive at a reasonable and practical cons- 
truction and to reconcile the respective powers the provisions contain and give 
effect to all of them!®. When the words establishing two mutually exclusive 
jurisdictions are wide enough to bring a particular power within either, recourse 
must be had to the context and the scheme of the Act [See p. 9, ante]. 


Before an Act is declared to be ultra vires on the ground that it invades another 
exclusive sphere, there should be an attempt to reconcile the two conflicting juris- 
dictions, and, only if such a reconciliation shall prove impossible, the impugned Act shall 
be declared invalid??. 


“A general power ought not to be so construed as make a particular power conferred by the same 
Act and operating in the same field, a nullity, when by reading the former in a more restricted 


sense effect can be given to the latter in its ordinary and natural meaning and thus the overlapping 
between them can be avoided ”,18 


(4) To determine whether an enactment is ultra vires or not, the primary 


test is that of ‘pith and substance’ [see p. 530, ante]. See, further, under Art. 
246, below]. 


(5) Ifa particular legislative power is found to properly come within the 

State List, the Court cannot refuse to hold it to be intra vires on the ground that 

the power may possibly be abused by the State or bring it into conflict with the 
Union Legislature 1° [See p. 528, ante]. 

_ ‘<The question whether an Ordinance is intra vires or ultra vires does not depend on considerations 

of jurisprudence or of policy. It depends simply on examining the language of the Government 


of India Act... .. In construing enacted words we are not concerned with the policy involved 


= ee results, however injurious or otherwise, which may follow from giving effect to the langauage 


—_—- 





agree Deere Plow v. Wharton, 1915 A.C. eer Gu. Pn a 
oat Provinces v. Atiqua, A.LR. 1941 (1948) 4D. RF. es Bs) . unjab, 

* i” Lefory, Canadian Constitutional Law, ia At ALR. 1690 ro” lotor Spirit Taxa- 
(15), Governor-General v. Province of Madras, Canada, ALR. 1999 P.C. s9 oye MeO 


\1945) 49 C.W.N, 981 (384) P.C. i ¢ 
(18) Re. CP. Motor Spirit Act, ATR: 1999 GWNATE PCE PeMearalal, (1944) 49 
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_ 245. (1) Subject to the provisions of 
parnnt of laws made by this Constitution, Parliament may make laws 
Legislatures of States, for the whole or any part of the territory of 
India, and the Legislature of a State may make 
laws for the whole or any part of the State. 
(2) No law made by Parliament shall be deemed to be invalid 
on the ground that it would have extra-territorial operation. 


OTHER CONSTITUTIONS 
Australia—S, 51 of the Australian Constitution Act says.— 

The Parliament shall, subject to this constitution, have power to make laws for the peace, order, 
and good government of the Commonwealth with respect to... . . a 

Government of India Act—Sec. gg (1) says as follows :— 

“(1) Subject to the provisions of this Act, the Federal Legislature may make laws?" for the whole 
or any pantot British India and a Provincial Legislature may make laws for the Province or for 
any part thereof.” 


INDIA 
Cx. (1): . 
Extent oF Union Lecistation.—The Union Parliament, according to the 
present cl., has the power to legislate for the whole or any part of the ‘ territory 
of India’, as defined in Art. 1 (3), p. 32, ante. But this territorial jurisdiction of 
Parliament is, ‘ subject to the provisions of this Constitution’. In other words, 
the provisions of the present cl. (1) are to be read subject to any other provisiqn 
of the constitution which may modify the above jurisdiction of Parliament. For 
example, Art. 243 (2) p. 513, ante, says that as regards the territories included in 
Part D of the First Sch., Regulations made by the President may repeal or amend 
a law made by Parliament in relation to such territory and that such 
Regulations shall have the same force as Acts of Parliament. Similarly, para. 5 
of the Fifth Sch. says that the application of Acts of Parliament to any Scheduled 
area may be barred or modified by notifications made by the Governor or Raj- 
pramukh. See also Para. 12 of the Sixth Sch., post. 


Other provisions which curtail the powers of Parliament and the State Legis- 
latures as conferred by Arts. 245-6 are the Fundamental Rights contained in 
Part III. Whether any law has transgressed any of these limitations 1s to be 
ascertained by the Court and if it is found so to transgress, the Court will ag oie 
the law to be void.?!-2 Again, though there is no specific guarantee of the HY 
Court’s power to issue the judicial writs under Art. 226, as in Art. 32 (1), hen 
very inclusion in the Constitution of the specific provision | of | Art. 226, toget 1) 
with the words ‘subject to the provisions of this Constitution in Art. 745 (Us 
indicate that the power of the High Courts under Art. 226 cannot be affec' 
by Parliament or the State Legislature. ?!-> baa 

Extent or STATE LecisLaTion.—While the Union Parliament has power rh 

make laws for the whole or any part of the territory of India, the Legislature a 
State can make Jaws only for the State or any part thereof. The ee pass 
of the State Legislature is thus confined to the territory of the se eat) Liga 
included in the State List or in the Concurrent List (in relation to he eine Sut 
therefore be read as referring to objects situate within the terrritory 0! 
EC med. 2? a 3 : s 
: ne vtule Sovereign Legislatures have extra-territorial POWEry, a ea ot 
recognition by their own Courts are concerned, on an caprcasly OF 
possess any extra-territorial jurisdiction unless it is conferr y 


mplication.?° 


ee - / WB. 46 (50). 
Provincial Constitution) Orders BE Ng Sats Coolie cannot affect 
1 le the State 









at) By the (P | aVineextie fs 
1947, the words ‘‘including Jaws having 7 Sta et -crued — otutsi 
ierriiotial operation” were inserted after the word rights earn to be enforced in any ma 

sy . aye fe * section was and are s . idas 
“laws 4 and sub-section (2) of the secti anthin that State [CE Madangopal v. Lachmidas, 
omitted. 


2 C.L.J. 347 (352) ie 
ior af Mabie; ALE ME 82 CL}. 347 poration v. King, (1935) 
eres ” Harendra v. State of Madhya Bharat, A. C. 500. 
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The Colonial Legislatures of the British Empire, being non-sovereign, oe 
ject to this limitation.2*¢ Section 3 of the'Statutc of W estminster removed t _ cfec 
so far as the Parliaments of the Dominions were concerned.** But the paca 
of the Provinces or States of those Dominions and of other Colonies to which that 
statute does not apply, still suffer from this limitation. 


Though it may be debatable whether the State Legislatures under the Consti- 
tution of India are sovereign or non-sovereign, a reading of cls. (1) & (2) of Art. 245 
makes it clear that it is not intended by the Constitution that the State Legislatures 
should have  extra-territorial powers. The position of the State Legislatures 
is thus similar to those of the Provincial Legislatures of Canada and Australia, 
and of the State Legislatures in the U. S. A. 25 and their legislation should be 
similarly interpreted. 


State LEGISLATION TO BE PRESUMED TO BE TERRITORIAL AND INTRA VIRES.— 
There is a general presumption that a Legislature knows its jurisdiction and does 
not intend to exceed it. Hence, as regards a Legislature, having a limited juris- 
diction, the Court will not presume an enactment to have intended an extra-terri- 
torial operation and to be ultra vires on that account, unless the invalidity is clear 
beyond doubt.? The general rule of construction of an enactment of a Legislature 


with limited powers is that it was only legislating for those who were actually 
within its jurisdiction.# 


But though asubordinate Legislature is not competent to legislate as to matters 
outside its territory, it does not follow that a legislation which is in substance in respect 
of matters within the competence of that subordinate Legislature would be ultra 
vires simply because it may have possible effects outside that territory. Hence, when 
a statute is impugned as having an extra-territorial operation, the validity of that 


legislation “depends on the sufficiency of the purpose for which is used of the 
territorial connection.”’4 


“ There is no rule of law that the territorial limits of a subordinate legislature define the possible 
scope of its legislative enactments or mark the field open to its vision. The ambit of the powers 
possessed by a subordinate legislature depends upon the proper construction of the statute conferring 
those powers. No doubt the enabling statute has to be read against the background that only a defined 
territory has been committed to the charge of the legislature. Concern by a subordinate legislature 
with affairs or persons ouside its own territory may therefore suggest a query whether the legislature 


is in truth minding its own business, It does not compel the conclusion that itis not. The enabling 
statute has to be fairly construed,” 


Thus, when a provincial legislation has reference to the maintenance of public 
order within that Province, the enactment does not become ultra vires simply because 
it may have repurcussions or consequences outside the Province.& 


If the extra-territorial provisions are severable, invalidity of the statute will 
attach only to those provisions.® 
_ EFFECTS OF THE TERRITORIAL LIMITATION.—As a result of the territorial limi- 
tation, the State Legislature shall not be competent to make laws on the following 
matters : 


_(¢) Laws imposing a penalty or creating a civil liability in respect of an act 
committed outside its territorial limits.’ 


Illustration. 


A New South Wales statute enacted for the 


0 s 5 punishment of bigamy was held not to r > 
a second marriage committed outside the Pre a 


territory of that State.? 


ee — 


(29-4) British Coal Corporation v. King, (1935) (tg12) A.C. 571. 
.C. 500. ) McLeod v. Att.-Gen, 
(24) Croft v. Dumphy, (1933: A.C. 156, «sr y AC. ask, en. for New South Wales, 
(25) United States v.” Bennett, 232 U.S. 299. (4) Wallace Bros. 
3 Pana oy an ie DLR. ce) 248. 
2 in v. Langlois, (1880) 5 A.C. 115; iddique v. i i 

Att-Gen. for Ontario v. Att.-Gen. Sor Conader mie Province of Bitar, (1948) 4 D.L.R. 
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v. £. T. Commr., (1948) 2 
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(2) Laws imposing taxes on persons not resident within the State, and in 
respect of property which has no proximate territorial connection with that State,1011 


_ , Though a State Parliament may affect property situated within its territorial 
limits wherever the owner may be,!® and may also tax _a foreign company in respect 
of its business within the State,!? it cannot tax a non-resident person in respect of 
a property as regards which there is no sufficient territorial connection with the 
State concerned.'' But a State tax is valid if either the asset or the person taxed 
has some proximate territorial connection with the State.!3 

Illustration. 

_-Nresid ntof New South Wales can be taxed in New South Wales in respect of his income wherever 
derived, his property wherever situated, or of any other circumstance. The property in New South 
Wales of anv person can be taxed in such manner as the Parliament of New South Wales determines. 
“8 But it docs not follow that any relation to or connection with New South Wales can be utilised 
as a basis for any taxation. . ..  Itis beyond the territorial competence of the Parliament of New 
South Wales to impose a death duty in respect of shares which belonged to a person who died resident 
and domiciled outside New South Wales where bis only connection with New South Wales. in respect 
of the taxation in question, was that the company the shares of which he held, though incorporated 
oul of New South Wales and having no share registered in the State, carricd on mining business in the 
State! 

Power oF TAXATION OF AN AMERICAN StatTE.—This subject is treated 
separaicly inasmuch as the difference in the nature of the entries relating 
to taxation in Lists I and II of our Constitution will obviate the applica- 
tion of the American precedents in many cases. The power of taxation of a 
State in the United States is necessarily limited to subjects within the territorial 
jurisdiciion of the State. These subjects are persons, property and business, 
Whatever form taxation may assume, it must relate to one of those subjects.*° 
When there is jurisdiction neither as to person nor property, the imposition ofa 


tax by a State is ultra vires and void.!® 
Thus,— 

(i) A State cannot tax bonds issued by a company incorporated or doing business within He 
when such bonds are held by non-residents of that State,—the bonds being held as_ property *1n ae 
hands of their holders’ who are creditors of the corporations. ‘* Phe bonds possess value only 
in the hands of the creditors”! 5, 

(ii) A State cannot tax. the rolling-stock of a company incorporated in that a if the velling 
stock is permanently located in another State, and_ there used for carrying on ne Oe 
business!?7-18, Similarly, in taxing the capital stock of a coal mining domestic corpora hte oie 
cannot include the value of coal which was mined within that State but situated wil 
States, awaiting sale, when the appraisement was made. 

x fi a * ‘ i i yner 

“The arguments in favour of the taxation of intangible property at the domi 1 of ed 
have no application to fangibl: property. The fact that such property is eatin Cis 
difficult to conceal, and the tax readily collectible, is so cogent an argument for 1 anently located 
situs, that there is a consensus of opinion that it is taxable in the State where it Sl oF the 
and employed, and where it receives its entire protection, irrespective of the 
owner,” 17.18 








any incorporated in another State, 


(iii) A State cannot tax ferry-boats belonging to a company | 


which were laid up on the store of that other state when not in use. 
State cannot tax a ship of a foreign reg! 
¢ State seeking to tax it.*? 


i istry which was only 
(iv) On the same principle, a istry 
temporarily or in transitu in the port of th 





duty, for it is leviable by the State only in respect 
of agricultural land situate within the State. . 
(15) Cleveland R. R. Co. v. Pennsylvania, 15 


Vall. 300. . a 
: (16) 8. Louis v. Wiggins Ferry, 11 Wall. 423+ 


(10) Commissioner of I, T. v. Union Trustee Co., 


1931) A.C. 258. . : 
: 35 Wallace Brothers v. Commissioner of I. T., 
(1948) 2 D.L.R. 849 (P.C.). 








(12) Australasian Seale Co.'s Case, (1935) 53 (17-18) Union Refrigerator Co. v. Kentucky, 199 
C.L.R. 534- : aoe, 5 . 

(13) Colonial Gas Association v. Fed. Commissioner, OT gh Daeuatt RR. Co. v. Pennsylvania, 198 
(1933) 51 C.L.R. 172. US. © 





ill Ltd. v. Commissioner of Taxation, wey 
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Duties v. Milar, 48 C.L.R. 618. (Entry 48 423. a |. Pacific Steamship Co., 17 How. 
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(iv) A State cannot tax an incorporeal hereditament which has its situs in another State, C85 
Kentucky cannot tax the value ofa franchise granted by the State of Indiana toa Kentucky coma: 
the franchise granted by Indiana being held to have its sifus in Indiana just like real estate he py 
the Kentucky company in Indiana. ?* 

(vi) The situs of immovable property vested in trustees is ne doubt in the State oe 
property is situate, but the situs of the income from the property is in the State where the beneficiary 
to whom the income belongs, resides. ** 

Srare LecistaturRE Not A DELEGATE OF THE UNioN PARLIAMENT. fhe 
State Legislature under our Constitution is not a delegate of the Union Parlia- 
ment. Both Legislatures derive powers from the same Constitution, Within its 
appointed sphere, the State Legislature has plenary powers.*” Thus, there is 
no bar to its delegating legislative power to some person or authority?, on the 
ground of ‘ delegate potestasnon potest delegara (a delegated power cannot he delega- 
ted), or to its enacting ‘ conditional’ legislation. 

“When plenary powers of legislation exist as to particular subjects, whether in an Imperial or 
Provincial Legislature, they may be well exercised, cither absolutely or conditionally. Legislation, 
conditional on the use of particular powers, or on the exercise of a Jimited discretion, entrusted 
by the Legislature to persons in whom it places conficence, is not an uncommon thing ; and in many 
circumstances, it may be highly convenient ”.? 

In a case under the British North America Act, 1867, again, the Judicial 
Committee observed— 


“When the British North America Act enacted that there should be a legislature for Ontario 
and that its legislative assembly should have exclusive authority to make laws for the Province and 
for provincial purposes in relation to the matters enumerated in section 92, it conterred powers not 
in any sense to be exercised by delegation from or as agents of the Imperial Parliament, but authority 
as plenary and as ample within the limits prescribed by section g2 as the Imperial Parliament in the 
plenitude of its power possessed and could bestow. 78 


So, a Provincial Legislature of Canada is not a subordinate of the Dominion 
Parliament but ‘ continues to be free from the control of the Dominion and as 
supreme as it was before the passing of the British North America Act.’ 4 


For the same reason, when a State Legislature has the power to legislate with 
respect to any subject it is competent to pass either general or special Acts relating 
to that subject. Thus, as regards a Provincial Legislature of Canada, the Privy 
Council held that if the Legislature be competent to pass a general moratorium 
law, directing stay of an action relating to ‘ property and civil rights’ within 
the Province, there is no reason— 


“why its sovereign powers should be so limited as not to enable it to impose if it so desired 
a moratorium limited to a special class of action or suitor or to one particular action or suitor. There 
appears to be no authority and no reason for the opinion that legislation in respect of property and 
civil rights must be general in character and not aimed at a particular right. Such a restriction would 
appear to eliminate the possibility of special legislation aimed at transferring a particular right or 
property from private hands to a public authority for public purposes”. 


Of course, our Constitution enables the Union to issue administrative directions 
upon the States and to supersede a State Government in case it refuses to carry 
out any of these directions (pp. 30-1, ante) and also enables the Union to assume 
the powers of the State Government in case of emergencies (ibid.). Nevertheless, 
the normal framework of the Constitution involves a federal distribution of powers 
between the Union and the States, which it would be the duty of the Courts to guard 
with vigilance that distribution and to refuse to enforce as valid any law of the Union 
that encroaches upon the sphere allotted to the States for normal times [p- 31, ante]. 
As has been observed at the outset, while exercising these powers, the State Legis- 
—_—_— 

23) Louisville Ferry v. Kentucky, 188 U.S. 385. (2) R. v. Burak, (1879) 4 Cal. 172 (P.C.). 
{73} Maguire v. Trefry, 253 U.S. 12. (3) Hodge v. The Queen, (1883) a ve ae 
(25) Cf. Emperor v. Burah, (1877) 4. Cal. 172 (132). : 
(P.C.) ; Hodge v. Queen, (1884) 9 A.C. 117 (4) Liquidators of Maritime Bank v. Receiver 
{132) ; Powel v. Apollo Candle Co., (1885) 10 A.C, General, (1892) A.C. 437 (442). 
282. . (5) Abitibs Paper Co. v, Montreal Trust Co..A 1.R. 
(1) Cf. Shannon v. Dairy Products Board, AUR. 1944 P.C. 7. ts 
1939 P.C. 36 (39). 
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petite is not acting as a subordinate, and the legitimate powers of the States cannot 
€ curbed on any theory of national interest, apart from the provisions of the 
Constitution to that effect (e.g., Art. 249, post). 


Cl. (1)*Make laws ’.—The power to enact includes the power to repeal or amend 
the laws made by the Legislature itself*-7. It has already been pointed out that 
when the President or the Governor exercises powers of the Union or State Legisla- 
ture, as the case may be [under Art. 123 or 213, or 357 (a)], the President or the 
Governor shall be competent to repeal or amend Acts of the Legislature concerned 
[P- 372 ante}*. 

A Legislature may repeal or amend its own permanent enactment by another 
enactment of a permanent or temporary nature. If the repealing or amending 
statute is a temporary one, it would be construed as suspending for a limited period 
of time the operation of the earlier permanent statute®. 


Repeal and Amendment.—Whereas repeal means the destruction of the whole, 
amendment means destruction of a part, followed, may be but not necessarily, 
by the creation of a substitute*. An amendment does not amount to repeal!°, 

“ The effect of a repealing statute is to obliterate it completely from the records of Parliament 
as if it had never been passed ; and it must be considered as a law that never existed except for the + 


purpose of those actions which were commenced, prosecuted and concluded whilst it was an existing 
law.’"!1 Nor does it deprive persons of ‘ vested’ rights."? 


Courts lean against implying a repeal. 


“ The Court does not construe a later Act as repealing an earlier Act unless it is impossible to 
make the two Acts or the two sections stand together, i.¢., if the section of the later Act can only be 
given a sensible meaning if it is treated as impliedly repealing the section of the earlier Act,”14 

For example, special Acts are not repealed by general Acts unless there is some 
express reference to the previous legislation or unless there is a necessary Incon- 
sistency in the two Acts standing together.!3 This rule follows from the maxim— 
generalia specialibus non derogant,—general words do not affect special words. Again, 
where a statute is incorporated by reference into a second statute, the repeal of 
the first by a third does not affect the second.!4 


But the use of the word ‘ repeal ’ is not necessary to effect the repeal of a previous 
enactment.!5 It may be effected by implication by providing a necessary incon- 


sistency. 


Some Aspects oF LecisLATIve PoweR IN Generat.—It is ae 
from the foregoing discussions that both the Union Parliament and ve 
State Legislatures have within their constitutional limits, plenary | pee al 
legislation like any other sovereign Legislature. Hence, en Legisla| - a 
have the power to exercise its legislative powers in the following ways, 
cae iti in the latter case 

(i) It may legislate either absolutely or condibonally = i of aarti 
leaving to the discretion of some external authority the ¢ime any ete con 
its legislation into effect, as also the area over which it is to exten P-5 


i i i bye-laws or regulations 
il - authorise subordinate bodies to make by 
Te Statnte for tte a ed administration (see p. 543 post). 


under the Statute, for its detail 


=5  1897)- 
(6) Shibnath v. Porter, A.L.R. 1943 Cal. 377} ie In re Berrey, (1936) I Ch. 274, a dey 
(384) (S-B.). : lal (1945) 49 C.W.N. (13) Rutner v. Phillips, (1897) To App: 
(7) Emperor v. Benoarilal (1945) 49 (272) ; Seward v. Vera Cruz, (1884) 
178 (P.C.). : , tas. (68). : 
"(B) Jnan Prasanna v. Province of hes Bares OP ctarke v. Bradlaugh, (1881) 8 Q.BD. 63 ; 
(1949) 4 D.L.R. 20 (33) OR 1943 Cal. 377 Secretary of State v. Hindustan Insurance, 
(g) Shibnath v. Porter, AAR. 1 35 C.WW.N. 794 PC. . ya KB. 
(15) Moakes v. Blackwell Colliery, (1925) > *+ 


87)( S.B.). ; 
e 7) Director of Public Prosecution v. Lamb,(1941) 64 
2 A.E.R. 499- (16) Queen v. Burah, (1878) 5 LA. 178. 


(11) Kay v. Goodwin, (1830) 6 Bing. 576. 
(See sec. 6 of our General Clauses Act (X of 
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(iii) It can make either a permanent or a temporary Act. 


“ Every statute for which no time is limited is called a perpetual Act and 
continues in force until it is repealed. If an Act contains a proviso that it is to 
continue in force only for a certain spccified time, it is called temporary Act. As 
a general rule and unless it contains some special provisions to the contrary, after 
a temporary Act has expired, no proceedings can be taken upon it as it ceases 
to have any further effect. In England, it is the practice to pass an Expiring Laws 
Continuance Act each session and to put into a schedule each temporary Act which 
it is intended to continue. When, however, an Act is not continued by a further 
statute, before the expiration of the time mentioned in the temporary Act, but a 
bill has been introduced for its extension which has not been passed and therefore 
has not become a statute, it is provided by the Acts of Parliament Expiration Act, 
1808, that if the bill subsequently becomes a statute it would be considered as if it 
had been a statute from the date the bill was introduced. The necessity of passing 
those Acts in England lends strong support to the view that once a temporary Act 
ceased to be in operation, because the period mentioned in it had passed, if the 
measure has to be brought into operation again, fresh legislation must be resorted 
to.17 


As to the effects of expiry of a temporary statute, the gencral rule is that ‘‘ unless 
it contains some special provision to the contrary, after a temporary Act has expired, 
no proceedings can be taken upon it and it ceases to have any further effect. There- 
fore offences committed against temporary Acts must be prosecuted and punished 
before the Act expires and as soon as the Act expires, any proceedings which are 
being taken against a person will ipso facto terminate.”!® It may legislate with 
reference to the enactment of another legislative body.1* 


(iv) It may enact a ‘ Validating’ Act, validating an Act done under an 
invalid statute, if the Act done is such as is within its legislative competence. ?° 
But it cannot ratify an ultra vires enactment of its own, by passing a validating Act.?! 
Further, where it is desired to legalise something illegally done, the words of the 
legalising statute must be very clear.?? 


(v) Where the Constitution empowers a Legislature to make laws with 
respect ofa particular subject, generally, the Legislature is entitled to legislate with 


respect to a part of the subject covered by the entry, leaving the other part outside 
its legislation. ?* 


_ ,_ vi) It may legislate either prospectively or retrospectively. The only 
limitation upon the power of restrospective legislation is that imposed by Art. 20 (r) 
Pp. 104-5, ante. ‘ , 


But though it is within the competence of a 
(subject to the above constitutional limitation), Courts lean against a retrospective 
construction as may impair vested rights?4. So, unless there is something in 
the language, context or object of a statute show 


ie, epeasees context ce object ying a contrary intention, the duty 
Pp oF Justice 1s to presume that the Legislature enacts prospectively 


and not retrospectively*®. In other words, when a statute is passed altering the 
law, unless the language is expressly to the contrary, it is to be taken to apply to 


a a 
ane v. Province of Bihar, (1949) F.L.J. (22) Phillips v. Eyre, ((1870) 6 Q.B.1 
; (23) Hulas Narain v. Province Bi ar 

ow te Pye v. King Emperor, (1947) 52 46 G.AWN. (F.R.) a1, Gone Bilas Agri 
we of: +) 25 (37). cultural Income-tax Act, 1938, was not i wali 
aa ei v. Bazin, (1912) 46 S.C.R. 502. for imposing a tax on some categories of ag i 
Pn are es Vv. Quebec Bank, A.I.RS 1919 cultural income and Not on others), ye 


. 6 
. (24) Thomson v, Lack, ine 
(21) Ashbury Ry. v. Riche, (1875) 7 HL, 653. (25) Kerr vy. ‘Aisa, (1854) 'T Mace (350). 


Legislature to legislate retrospectively 


(1942) 
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a state of facts coming into existence after the Act.1-? The principle applies not only 
as regards legislation taking away existing rights, but also to legislation which cieale 
new rights*, or imposes a new duty or attaches a new disability in respect of pass 
transactions or considerations‘. Again, the presumption applies not only to substan- 
tive rights, but also to rights of action®. e.g., the right to continue a duly 
instituted suit® Provision which, if applied restrospectively, would deprive of their 
existing finality orders which, when the statute came into force were final, are 
provisions which touch existing rights.?_ Hence, there cannot be any right of 
appeal by the retrospective application of a statute against an order which was 
final when it was passed.* On the same principle, a statute abolishing a right 
of appeal, or transferring it to an inferior Court, should not be deemed to be 
retrospective’. The presumption applies only as regards ‘vested’ rights. A 
vested right’ may be created not only by statute but also by judicial decision’. 


But while the presumption applies against the retrospective operation of 
a statute so that persons may not have their rights affected by laws passed subsequently 
there is no vested right as regards mere procedure so none can complain if during 
his litigation the procedure is changed provided that no injustice be done?®. But 
when the change in procedure is complicated by the divestment of a pre-existing 
right, the presumption against retrospectivity revives in its full strength. Thus, 
to deprive a suitor in a pending action of the right of appeal to a superior Court 
which belonged to him as of right is a very different thing from one regulating mere 
procedure’. In short, the application of the presumption is confined to change in 
the substantive law as opposed to adjective law!!. Declaratory Acts,!?_ statutes 
against tax evasion'® and emegency legislation,'* are, in proper circumstances, 
treated as exceptions to the presumption. 


On the other hand, if there are words in the enactment which either expressly 
or by necessary intendment [e.g., from the object of the statute] imply that the 
statute is to be given retrospective operation even in respect of substantive rights 
or pending actions, the Courts have no other alternative than to give such opera- 
tion to the statute even though the consequences my appear to be unjust or har ce 
Thus, if the Act itself requires that it should apply to pending proceedings, it will 
be so applied, unless there is any saving clause in the Act to the contrary.'® 


On the other hand, even when a restrospective intention clearly appears from 
the statute itself, the Courts are slow to give any larger retrospective effect than 
appears to be necessary, by a proper construction of its language!’. 


It is to be noted in the present context, that there is in our Constitution, no 
of contractual rights as exists in Art. 1, Sec.10 (1) of the Constitution of 
the United States!*. So, there is no bar against our Legislatures (vide Entry 7 
of List III, 7th Sch.) making any retrospective legislation, ‘ impairing’ existing 
ad 


(11) Hitchock v. Way, (1837) . Ae E. 943 
In re Joseph Ltd., (1875) 1 Ch. D. 49. 
(12) A. G. v. Theobald, (1890) 24 Q.B.D. 
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contractual rights and obligations, e.g., as to rate of interest, remedies for breach 
of contract and so on!?, 


DELEGATED AND ConbiTionaL Lecistation.—It has already been pointed out 
[pp.53, 204-10, anfe], that though the doctrine of Separation of Powers has not been 
imported irito our Constitution in the American sense, and though the legislative 
power as such has not been ‘vested’ in Parliament or the State Legislature (as 
the case may be), the view has been already taken in India that though either 
Legislature may delegate the function of making subordinate regulations, neither 
can delegate the function of ‘ making laws’ itself,?° which is given to it by the 
Constitution. [Art. 245]. 


We should first distinguish subordinate and conditional legislation from 
‘delegated ’ legislation in the strict sense. It is now admitted on all hands that 
the former two are within the competence of any Legislature under any Constitu- 
tion of modern times. 


(A) Subordinate Legislation—We have already discussed some aspects of this 
subject (pp. 49, 52-3, ante). This means that the Legislature can confer power 
upon a subordinate agency (administrative or legislative, such as a municipal 
body), to make regulations for the better carrying out in detail of the scheme of 
any enactment. By delegation of such a subordinate function, the Legislature 
does not efface itself. 


“Tt retains its powers in tact and can, whenever it pleases, destroy the agency it has created 
and set up another or take the matter directly into its own hands. How far it shall seek the aid of 
subordinate agencies, and how long it'shall continue them, are matters for each legislature, and not 
for courts of law to determine.” 2! 


The limit to such delegation of subordinate powers is the limit to the legisla- 
tive competence of the Legislature itself. It cannot delegate what it itself does 
not possess**. On the other hand, the validity of the bye-laws or regulations made 
by the subordinate agencies is strictly measured by the Courts with reference to 
the powers actually conferred by the statute which empowered the subordinate 
authority to make the subordinate legislation (p. 49, ante), For the same 
reason, when a statute is repealed, all bye-laws, rules or regulations made there- 


under cease to’operate, unless there is a saving clause in the new statute, preserving 
the old bye-laws, etc.?4 


(B) Conditional Legislation—A Legislature legislates conditionally when it 
enacts that a legislation shall come into operation at all or in some 
particular area only upon an Executive declaration or upon the happening of a 
particular event.24 In such a case, the Legislature makes the law itself, but 
simply authorises another body to declare when or where it shall have its effect. 
Here there is no delegation of the essential legislative function, but of the power 
of determining the time and manner of carrying the legislation into effect as well as 
the area over which it is to extend.?5 In other words, though the Legislature cannot 
delegate its power to make law, it can make a law to delegate a power to determine 


some fact cr state of things upon which the law makes or intends to make its own 
action depend.! 


lustrations. 


,___1. The Canadian Temperance Act, 1878, provided that the Act was to be brought into force 
in any county or city, if upon a vote of a maiority of electors of that county or city favouring such a 
course, the Governor-General by Order in Council declared the relative part of the Act to be in force. 


ane Stine dae fan, Panay PhO natant 
(1g) The position under our Constitution is 22) Li Prohibiti 
i ae as in England, = grad v. Kitchell, se Gene une Appel; (1898). A.C. 
“(1678)) 1 Raym, 317; Bank of Athens v. Royal (23) Watson v. Winch, (1916) 1 K.B. 688 
Exchange Association, (1938) 1 K. B. 771. 24) Hodge v. 1 Cas . 
a.) itis w Prrin of Biker, (1949) Gay ige v. Queen, (1883) 9 App. Cas. 117 

“LJ. 225 (230) F.C. (25) Queen v. Burah, (1878) 5 IA, 

(21) Hodge v. The Queen, (1883) 9 App.Cas. _ (1) Lockes’ Appeal, . An, Re. rie yaaa 
17. in aa v. Province of Bihar, (1949) F.L.J. 

225 (248). 
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Held, by the Privy Council, that this provision did not amount to a delegation of the legislative 
power to a majority of the voters in a city or county. ? 7 


2. The Governor-General, acting under paragraph 72 of Sch. IX of the Government of India 
Act, 1935, promulgated an Ordinance providing for the setting up of special criminal courts for the 
trial of certain offences, laying down the jurisdiction, procedure etc. of such courts. The Ordinance, 
however, provided that it would come into force in any Province only if the Provincial Government 
being satisfied as to the existence of any emergency declared it to be in force in that Province. Held, 
the Ordinance did notdelegate the legislative power to the Provincial Government but was merely 
an example of the not uncommon legislative arrangement by which the local application of the provision 
of a statute is determined by the judgment of a local administrative body as to its necessity.* 


Again, delegation of the legislative power should be distinguished from 
administrative delegation, i.e., to power to entrust the administration of a legislation 
to subordinate agencies. 


Thus a Legislature may lay down the principles and the rate according to 
which a duty was to be levied and leave it to an external authority to determine 
whether a particular article or merchandise was dutiable.4 Thai is not delegation 
of the power of taxation. 


(C) Delegated Legislation.—But our Legislatures shall not be entitled to delegate 
the law-making power itself to any other body, not even to a portion of the Legis- 
lature itself. Thus, neither House of the Legislature nor both the Houses together, 
have any power to make laws by resolutions. Laws, under our Constitution, can 
be made by the Union Parliament or a State Legislature only in the process laid 
down by the Constitution (Arts. 107-111 ; 196-200), or by the President (Art. 123) 
or a Governor (Art. 213) during recess of the respective Legislatures. These 
bodies cannot delegate their law-making powers to any other body. The question 
thus arises,—what acts are properly comprised within the function of law-making ? 
(See pp. 205-9, ante). 

In India, it has already been held that— 


(i) The power to extend the duration or operation of an Act beyond the 
period mentioned in the Act itself is a legislative power. It is for the Legislature 
to state how long a particular legislation will be in operation. This cannot be left 
to the discretion of some other body. %-7 : 


lustrations 


The Bihar Maintenance of Public Order Act, 1947, was enacted by the Bihar Legislature for the 
period of one year only, but a Proviso provided that its duration might be extended for a further 
period of one year by the resolutions of the two Houses of the Legislature. Held, that the power to 
extend the life of the Act beyond the period of one year prescribed by the Act itself was a legislative 
Act and that the Legislature had no power to delegate this power to the two Houses of the Legislature 
which had no power to make laws by resolutions. Hence. the Proviso was ultra vires.-7 


Act without any limitation on the extent 
For, in making modification, 
Transfer of an essential 
and not 





(ii) Again, the power to modify an - 
of the power of modification is a legislative power. °-* 
ithe whole aspect of an Act or a section may be changed.* Trai 
legislative funciion to another bedy is delegation of legislative power 
conditional legislation. ?-7 
a discretion 






* Distinction between delegation of power to make the law which necessarily involves a I eer 

as to what it shall be, and conlerring discretion or authority as to its execution to be exe sed une i 

and in pursuance of the law is a true one and has to be made in all cases where such a ave ston 

In cases of conditional legislation, on fulfilment of the condition the legis! ater de a is 
But in cases of delegated legislation, the delegate has to take a decision whether that leg 


or has to be modified, amended or varied.””* 


Province of Bihar, (1949! 
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“* Moiification of statute amounts to re-enacting it partially. It involves the power to say that 
~cerain parts of it are no longer parts of the statute and that a statute with X sections is now enacted 
with Y sections, In the act of modification is involved a legislative power as a discretion has to be 
exercised whether certain parts of the statute are to remain law in future or not or have to be deleted 
from it. The power to modify may even involve a power to repeal parts of it. A modified statute 
is not the same as original statute. It is a new Act and logically speaking, it amounts to enacting, 
a new law. The dictionary meaning of the word ‘modify’ is to make something existing much 
dess severe or to tone it down or to make partial changes in it. What modifications are to be made in 
a statute or whether any are necessary is an exercise of law making power and cannot amount merely 
to an act of execution of a power already conferred by the statute,’*® 


Cl. (2): Extra-territorial operation of Union laws.-—By the present clause, the 
‘Constitution confers unlimited extra-territorial jurisdiction upon the Union 
Parliament and removes the fetter imposed upon the federal Legislature by the 
‘Government of India Act, 1935. Whenever itshall appear, by a proper construction 
of an Act of Parliament, that extra-territorial operation was intended, the Courts 
of India must give effect to such an Act, without questioning the competence of 
Parliament with reference to any rule of international law.!° It is to be noted 
in this connection that Entry 57 of List I of the 7th Schedule expressly empowers 
the Union Parliament to legislate with respect to fishing and fisheries ‘ beyond 
territorial waters.’ 


All legislation is prima facie territorial—Primarily the legislation of each State 
is presumed to be territorial, according to the comity of nations. Hence, in the 
absence of an intention clearly expressed or to be inferred from its language, or 
from the object, subject-matter, or history of the enactment, the general presump- 
tion is that the Legislature does not design its Statutes to operate beyond the terri- 
torial limits of the State.1! Territorial jurisdiction, however, is not confined to 
subjects only, but attaches (with special exceptions, !2} upon all persons, including 
foreigners, either permanently or temporarily resident within the territory, while 
they are within it. 


Under the general principles of International Law, the ‘ territories’ of a State 
include not only the land extending up to the sea lying along is borders, but also 
extends to a portion of the sea lying along and washing its coast up to a distance 
of three miles from the shore [see p. 33, ante]. ‘ Territory’ of a State also includes 
its ships, whether armed or unarmed, and _ the private ships of its subjects on the 
high seas or in foreign tidal waters ; and foreign private ships while within its 
ports, : 


As regards public vessels, the rule is— 


““A public ship of war belonging to a State wi shi icable relati cist is 
the ju risdiction of the State.in whose Sheth pete in +6 eon eer eRe 
Extra-territorial operation —The enforcement of law is by its nature territorial 
for no State allows other States, as a general law, to exercise powers of government 
within jt.15 Thus, subject to the provision for extradition (by agreement with 
other States) an offender may be tried by England only if he is found within the 
territory of England. 


But though the enforcement of law is territorial by its nature, the operation 
of law may sometimes extend to persons, things and acts outside its territory. 


Extra-territorial operation, thus, means— 


(“ the effect to be given in the Courts and within the territory i i 
¢ : n i y of the enacuing State as a 
Persons without that State or in respect to‘property situate or transactions happening abroad et 





(9) Jatindra v, Province of Bihar, (1949) F.L.J. Boosey, (1854) 4, H.L.C. 815 (970) 
225 (240). (12) See p, fl ante. 53970) 

(10) This fetter was subsequently removed (13) R. v. Lewis, 7 Cox. C. 27 
by section 6 (1) of the Indian Independence (14) Pitt Cobbett, Vol. I. p. 282 "Se his’ 
Act, 1947, followed by the deletion of sub-section subject, generally, ibid , p aay ne 


a se 99 of the Government of India (15) Salmond’s Jurisprudence sess * 75 
+ 1935. 6) Cle i stitution 
(11) Maxwell, gth Ed., p. 1493 Jeffreys v. i St = Constitution, P. 66. 
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Thus, English Criminal Law will apply if an English subject commits bigamy 
or murder in any part of the world. In such cases, even though a statute may 
not expressly declare extra-territorial operation, it may be inferred by the 
Court from the nature of the enactment. Thus, if an Indian statute declares 
marriages within certain prohibited degrees to be void, it creates a personal in- 
capacity, which attaches to Indian subjects wherever they may be for the time 
being, and such a marriage, between Indian subjects, even if performed in a foreign 
country, would be void.!7 


Of course, in International Law, it is not competent for a State to enact laws 
for foreigners beyond the jurisdiction of the State!® or for vessels on the high 
seas.12 But whatever be the weight of an extra-territorial law in international 
law, the municipal Courts of the State which passed the law are bound to obey them, 
leaving it to the Government to justify its action with other countries. This view 
has been taken in England,?® though of cowrse extra-territorial operation will 
not be presumed unless that arises from the statute expressly or by necessary impli- 
cation.2® Nor are the municipal Courts concerned with the question whether 
the extra-territorial law is capable of execution. 


“A Legislature which passes a law having extra-territorial operation may find that what it has 
enacted cannot be directly enforced, but the Act is not invalid on that account and the Courts of its 
country must enforce the law with the machinery available to them, ”*! 


Rules of Construction.—It has already been pointed out (p. 203, ante), that it is 
an established rule of construction that municipal Courts will interpret and apply 
every statute, so far as its language admits, so that it may not conflict with the 
rights of other States or the established rules of international law, and that is why 
(see above) every statute will be prima facie construed as territorial in its operation. 
At the same time, it has also been pointed out, that when a sovereign Legislature 
expressly or impliedly manifests an intention to legislate with extra-territorial 
effect, the municipal Courts of that State must give effect to it, regardless of any law 
of the comity of nations. 


The question, therefore, arises, when would the Courts conte are 
implied intention. It may be expected that our Courts would follow aa ] ne ial 
principles on this matter. Such a construction, according to Englis! ie I at 
decisions, would be made as regards our own citizens in respect of proper od 
objects wherever situate, other than foreign land** and in ie Aa 
status and capacity*%. [Actions regarding foreign land must be broug . sarees aa 
of the State where the land is situated, but the jurisdiction as regen pee 
will always belong to the Indian Courts although the owner ee soa wight 
of India?4]. On the other hand, an Indian statute may be ell hee heads 
on foreigners outside the territory of India, but no such Te yo rights of 
as regards obligations’, because that would be prima i viol an: OF eines 
other States according to the comity of nations. As aad = ere Hig te 
the law of England is that they are not governed oY eh dee operty 100) 
governed by the law of the domicile of the owner, 
be situated in England.? 

The presumption against extra-territo 
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, P. (24) ; ; 
19} FS an 2 be D. 220. Mocan bique, (1893) A.C. 602. 


20) Jeffreys )0S€} 5 5 25) Davidson i go 2 K.B. bol. 
25) Davidson v. Hill, (1901) 
(20) Jeffreys v- Boosey, (1854) 4 H.L. 81 ( a m  a8ss) Y. 


rial operation has its most | rigid epi 
Acts committed by foreigners oT 
ttaken to be covered by a crimin 





i The Ki vy. Campbell, 5 H.L. 524. 
abe vege ee aS a Heling v. ‘ommissioners of Stamps, (1898) 
A.LR. 1946 P.C. 181. ee 


(22) Brook v. Brook, 9 H.L.C. 193. 


_ 2 Q.B. 245- 
(23) The Sussex Peerage Case, 41 cL. & F (3) R. v. Jameson, (1896) 2 Q 3 
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or penal‘ law unless such construction is irresistible. One exception to this 
rule is piracy jure gentium.® 


“ All criminal statutes are in their terms general ; but they apply only to offences committed 
within the territory or by British subjects. When the Legislature intends the statite to apply beyond 
the ordinary territorial authority of the country, it so states expressly in the statute, 2... ‘ 


A legislation relating to shipping should in the first instance .be taken as 
referring simply to the ships of the nation whose legislature made the legisla- 
tion.? 


24G. (1) Notwithstanding anything in clauses (2) and (3), 


as : eed Parliament has exclusive power to make 
htema r oO] aws . 

made. by Parliamem and laws with respect to any of the matters 
by att Legislatures of enumerated in List lin the Seventh Schedule 
tates. 


(in this Constitution referred to asthe 
** Union List’). 


(2) Notwithstanding anything in clause (3), Parliament, and, 
subject to clause (1), the Legislature of any State specified in Part A or 
Part B of the First Schedule also, have power to make laws with respect 
to any of the matters enumerated in List III inthe Seventh Schedule 
(in this Constitution referred to as the “ Concurrent List es 


(3) Subject to clauses (1) and (2), the Legislature of any State 


specified in Part A or Part B of the First Schedule has exclusive power 


to make laws for such State or any part thereof with respect 
to any of the matters enumerated in List II in the Seventh Schedule 
(in this Constitution referred to as the “ State List 2) 


(4) Parliament has power to make laws with res 
matter for any part of the territory of India not included in Part A or 


Part B of the First Schedule notwithstanding that such matter is a 
matter enumerated in the State List. 


pect to any 


Crause (1) : 


Oruer Constirutions 


Government of India Act, 1935.—Sub-sec. (1) of Sec. 100 provided— 


“(1) Notwithstanding anything in the two next succeeding sub-sections, 
and a Provincial Legislature has not, Power to make laws with respect to any o! 


the Federal Legislature has, 
in List I in the Seventh Schedule to this Act (hereinafter called the 


{the matters enumerated 
“ Federal Legislative List” ) 


Burma.—Sec. 92 of the Burmese Constitution, 1948, provides— 


“ (1) The Parliament shall have power to make laws of the whole or any part of the 
coe so far as such power is assigned by the next succeeding sub-section exclusively to th 
uncils. 2 : 


For greater certainty, but not so as to restrict the generality of the foregoi i i 
me u a tthe going terms of th: 
itis hereby declared that, notwithstanding anything in the next succeeding fubsecton the exclucieg 
legislative authority of the Parliament shall extend to all matters enumerated in List I of the Third 
Schedule to this Constitution (hereinafter called © the Union Legislative List’), ~ "°° ore 
Any matter coming within any of the classes of subjects enumerated i id Li 
deemed to come within the class of matters of a local or ried ae List shall not be 


: ‘s 2 Private nature comprised j : . 
assigned by the next succeeding sub-section exclusively to the State Councils, - “ list of subjects 


Union 
ie State 


* (4) Cooke v. Vogeler Co., (1901) A.C. 102. * (6) Niboyet v. Nib i : . 
G) R. v. Walkem, (1908) 14 B.C. 1. (7) rite Doherty (18580, fee ey ad 
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(2) Each State Council shall have power exclusively to make laws for the State or any part 
thereof with respect to any of the matters enumerated in List II of the said Schedule (hereinaftet 
called ‘the State Legislative List’).” ; 


InpDIA 


Predominance of Union Power in case of overlapping.—The words ‘ notwithstanding 
anything .......’ in the beginning of Cls. (1) and (2) and the words ‘ subject 
to Cls. (1) and (2)” at the beginning of Cl. (3) of the present Article, secure the 
predominance or supremacy of the Union legislature in case of overlapping as 
between Lists I, II and III [see p. 519, ante]. To be more particular— 


“ (i) If there is overlapping between a matter falling within the Federal List and the Provincia 
List, the subject to the extent of the overlapping is one exclusively Federal on which the Province 
cannot legislate. (ii) If there is any overlapping between the Federal List and the Concurrent 
List it is again similarly treated as being exclusively Federal, so as to shut out Provincial legislation 
on the subject. (iii) If there is overlapping between the Concurrent and the Provincial Lists, the 
subject is treated as within the Concurrent List thus giving the Federal Legislature to legislate over 
the matter with the attendant consequences.” $ 


But the doctrine of Union supremacy is not to be readily admitted, to defeat 
the legitimate powers of the State Legislature. The principle underlyingthe 
non-obstante clause may be invoked only in the case of ‘irreconcilable conflict.’® And 
here the doctrine of ‘ pith and substance’ [p. 245, ante] comes into play. If an 
enactment, according to its ‘ pith and substance’, clearly falls within any of the 
matters assigned to the State Legislature, it is valid notwithstanding its incidental 
encroachment on a Union subject.!® In this case,}° the Privy Council observed— 


“No doubt where they come in conflict, List I has priority over Lists III and II and List III 
has priority over List I], but... .. the priority of the Federal Legislature does not prevent the 
Provincial Legislature from dealing with any matter which may incidentally affect any item in is 

” 


LiStiiateraine% as i408 
In the words of the Federal Court— 


“The Federal Legislature has full and exclusive power to legislate with respect to matters in 
List I, and has also power to legislate with respect to matters in List Ill. A Provincial Legislature 
(i.e., State Legislature under the Constitution) has exclusive power to Iegislate with respect to List 
II, minus matters falling in List I] or List III ; has concurrent power to legislate with respect to matters 
n List II, minus matters falling in List]... ...- The dominant position of the Central Legis: 
lature with regard to matters in List I and List III is thus established. But the rigour of this literal 
interpretation is relaxed by the use of the words ‘ with respect to’ which signify pith and substance 


and do not forbid a mere incidental encroachment.”’}1-!? 


In the same case, Gwyer, C.J., observed 18— 


though purporting to deal 
and the different provisions 
'd that blind adherence 10 a strictly verbal interpretauon 
ed invalid because the Legislature enacting 
Hence the rule which has been 
mined to asceriain its ‘ pith 


m time to time that legislation, 


“© It must inevitably happen fro : ; ¢ 
so on a subject in another list, 


with a subject in one list, touches al z 
of the enactment may be so closely intertwine! 
would result in a large number of statutes being declar 
them may appzar_ to have legislated ina forbidden sphere. : 
evolved by the Judical Commatiec whereby the impugned statute is exa’ 
and substance ’ or its true nature and character ’...- 

It has already been pointed out [p. 530 ante], oe where ns oO Teen 

i i ‘ Y t should be made to reconcile the! 

to conflict with each other, an attempt sit Z " ; 
them together, and applying the doctrine of ‘pith and substance It is only 


i 2) Subramanian Vv. Mutluswami, (1940) 45 
ae ae Government of India Act, awn. (eR 5 i. 
1o8 Ki 3 i id, at p. 6. 

(g) Kishort v- The King, A.I.R. 1950 (13), bid. or aoe spproved by we 
eu “or ulla. v. Bank of Commerce, A.LR. Privy Council in Prafulla v. Bank of Commerce, 
‘a A. 28. ALR. 1947 P.C. 28 
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when such attempt to reconcile fails, that the non-obstante clause should be applied 
as a matter of last resort!4, If they cannot be fairly reconciled, the power 
enumerated in List II must give way to List I.1° 


Hlustraticn, 
Entry 31 of List II of the Government of India Act, 1935, was 


“Intoxicating liquors... ... - >, that is to say, the production, manufacture, possession, 


> 


transport, purchase and sale of intoxicating liquors... . ++ ++ 
Entry 19 of List I of the Act was— 


“Import and export across customs frontiers . . 


The Bombay Abkari was a Provincial law relating to transport, manufacturef 
sale and possession of liquor in the Presidency of Bombay”, and the appellant was charged 
with having in her possession a quantity of foreign liquor in excess of the limit permitted under 
a notification issued under the Bombay Act. It was contended on behalf of the appellant that in 
view of Entry 1g of List I, the Provincial Legislature had no power to legislate with respect to 
possession of forcign liquor, i... Jiquor imported ‘across the customs fronticr.’ It was argued 
that if Entry 31 of List II wer held to include also liquors imported from abroad, then the 
Provincial Legislature, by prohibiting possession of such liquors by all persons, whether private 
consumers, common carricrs or warchousemen, could defeat the power of the Federal Legislature 
to regulate imports of foreign liquors across the frontiers, Held, there was no such irreconcilable 
conflict between the wvo entries as would necessitate recourse to the principle of federal 
supremacy in Sec, 100. Item 31 of List I] was expressed in wide and unqualified terms and there 
was nothing in Entry 19 of List I to cut down the full meaning of the Provincial entry by 
excluding foreign liquors from its purview. It is far fetched to suggest that in so far as a legisla- 
tion purports to deal with possession of foreign liquors, it is legislation with respect to the import o’ 
liquors across the customs frontiers.” !7-a 


‘ With respect to —This expression is used in all the clauses of the present Article 
as well as in several other Articles of this Chapter. These words indicate the 
ambit of the power of the respective Legislatures to legislate as regards the subject- 
matters comprised in the various entries included in the Legislative Lists. The 
expression is borrowed from Sec. 51 of the Australian Constitution!8, while the ex: 
pression ‘in relation to’ is used in Secs. g1-2 of the British North America Act}% 
They explain the nature of connection that must exist between a legislation and the 
subject-matter of an Entry, i.e., the legislative power under which the legislation 
purports to have been made. As the Federal Court observed, in interpreting 
the same expression in the Government of India Act, 1935 : 


“Tn view of the large number of items in the three legislative lists, it is almost impossible to prevent 
,a certain amount of overlapping. Absolutely sharp and distinct lines of demarcation are not always 
possible... .. To avoid such difficulties, Parliament has though fit to use the expression ‘ with 
respect to’ which obviously means that looking at the legislation as a whole, it must substantially be with 
Tespect to matters in one list or the other. A remote connection is not enough.” ?° 


On the other hand, the expression extends the legislative power to all ancillary 
or subsidiary matters which can fairly and reasonably be said to be comprehended 
in that topic or category of legislation?! In short thus, the expression invokes 
the principle of ‘pith and substance’ in the matter of interpreting the Legislative 


ee 





(14) Inre C. P, & Berar Taxation Act, A.I.R. 
1939 F.C. 1. 

(15) Governor-General v. 
ALR. 1945 P.C. 98. 

(16) This is Entry 8 of List II of the Consti- 
tution. 

(17) This forms part of Entry 41 of List I of 

e Constitution. 
__ (17-a) This decision would hold good in the 
Interpretation of Entries 8 of List II and 41 of 


. 
Province of Madras, 


List I of the Constitution, 

(18) Meyer v, Poynton 27 C.L.R. 436 ; Common- 
wealth v. Queensland, 29 C.L.R. 1 (21); Ex 
parte Walsh, 37 C.L.R. 36. 

(19) A.-G. of Saskatchewan v, A.-G. of Canada, 
A.I.R. 1949 P.C. 1go. 

(20) Subramaniam v. Muttuswamy, A.I.R. 1941 
oa 47. saa 

21) Uni rovinces v. Atiga Begum, A.1.R. 
1941 F.C. 16 (25). a ore . 
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Lists?}-a, It is the nature and character of the legislation and not its ultimate 
economic or other consequences that determines whether it is with respect 
to one subject-matter or another2?. 


Cause (2) : 
OTHER ConsTITUTIONS 
Government of India Act, 1935.—Sub-sec. (2) of Sec. 100 provided— 


(2! Nowwvithstanding anything in the next succeeding sub-section, the Federal Legislature, 
and, subject to the preceeding sub-section, a Provincial Legislature also, have power to make laws 
with respect to any of the matters enumerated in List III in the said Schedule (hereinafter called the 
> Concurrent Legislative List’). 





InbDIA 


Cl. (2) : Need of a Concurrent List—The need of a Concurrent List of subjects, 
over which the Centre and the Units have concurrent powers, is uniformity. Since 
the plan of three Lists in the Constitution has been adopted from the Government 
of India Act, 1935, it would be profitable to refer to the observations of the Joint 
Parliamentary Committee?’, on the point : 


“Experience has shown, both in India and elsewhere, that there are certain matters which cannot 
be allocated exclusively cither to a Central or to a Provincial Legislature, and for which, though itis 
often desirable that Provincial legislation should make provision, it is equally necessary that the 
Central Legislature should also have a legislative jurisdiction, to enable it in some cases to secure 
uniformity in the main principles of law throughout the country, in others to guide and encourage provin- 
cial efforts, and in others again to provide remedies for mischiefs arising in the provincial sphere but 
extending or liable to extend beyond the boundaries of a single province. 

Instances of the first are provided by the subject-matter of the great Indian Codes ; of the rear 
by such matters as labour legislaticn, and of the third by legislation for the prevention and contro 
of epidemic disease. . 

It would in our view be disastrous if the uniformity of law which the Indian Codes asia \ her 
destroyed or whittled away by the unco-ordinated action of Provincial Legislatures. _ On the o ht 
hand, local conditions necessarily vary from Province to Province, and Provincial Legislatures ug 
to have the power of adapting general legislation of this kind to meet the particular circums| 
of a Province”’. 





Cause (3) : 


OrHER CoNnsTITUTIONS : 
Government of India Act, 1935.—Sub-sec. (3) of Sec. 100 provided— 


i as A Federal 
“© (3) Subject to the two preceding sub-sections, the Provincial Legislature na ike 
Legislature has not, power to make laws for a Province or any part thereof with Ee eahiy Texislative 
matters erumerated in List If in the said Schedule (hereinafter called the ro 2 
List ’*). 
Burma. :—Sub-sec. (2) of Sec. 62 of the Burmese Constitution says~ 


‘ tate or any part 
“ Each State Council shall have power exclusively to make ae Oe ae Thercinafer 
thereof with respect to any of the matters enumerated in List II of the sai 


called ‘ the State Legislative List’).” 
INDIA 
‘Subject to Cls. (1) and i) oe tee 
at p. 548, ante. Of course, the words ° an : dopt 
ccnired in Sec. 100 (3) of the Government of India Act, 193s, bas ne ed “by the 
in Cl. (3) of the present article, but that omission has been. Ee the Govern 
addition of the word ‘exclusive’. Hence, the position is, as Deora niattet 
ment of India Act, 1935. Ifthe Union Parliament eee ae Pt be nlra 2005; 
coming in its ‘ pith and substance ? within the State List t 2 ag, Atts. 249-253: 
“unless it is upheld by some other provision of the Ee > ectication oF the 
The question of predominance of Union legislation ie Se at subject-matter 
non-obstante clauses arises only in the case of genuine over lapping 


of different entries (see p. 548, ante). et 
wie NS ae Ne Se ee a 


, 
‘ Predominance of Union poe 
e Federal Legislature has not? wie 


—_——_——_—_ — 
i. P.C. 190. * 
(21-a) Subramaniam v. Muttuswami, A.LR. Pe Jame Parliamentary Committee ae 
1941 F.C. 47 , o Const,itutional Reforms1934 Par? 


92) AKG. of Sasketchewan v. A-G. of Canada, Indian 
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Cause (4): 
OTHER ConsTITUTIONS 


Government of India Act, 1935.—Sub-sec. (4) of Sec. 100 of that Act 


provided— 
“The Federal Legislature has power to make laws with respect to matters enumerated in the 
Provincial Legislative List except for a Province or any part thereef,” 


INDIA 


Cl. (4): Parliament’s power to legislate as regards States in Part C and other territories, — 
This clause makes it clear that the distribution of legislative powers provided by 
the preceding three clauses of Art. 246 is meant only as between the Union and the 
States in Part Aor B. As regards States in Part C or any other territory (Part D)— 
not included in Parts A and B, Parliament shall be competent also to Icgislate 
with respect to matters included in List II, as well [see p. 535, ante]. In other 
words, the Legislatures of these territories, if any, shall have no exclusive jurisdic- 
tion over any List. 


247. Notwithstanding anything in this 
Power of Parliament to Chapter, Parliament may by law provide for 
provide for the cstablish- the establishment of any additional Courts 


ment of certain additional 


Courts. for the better administration of laws made by 
Parliament or of any existing law with 
respect to a matter enumerated in the Union List. 


OtHEeR CoNsTITUTIONS 
Canada.—Sec. 101 of the British North America Act says— 


“The Parliament of Canada may, notwithstanding anything in this Act, from time to time provide 
for the establishment of any additional courts for the better administration of the laws of Canada,” 

The scheme of the British North America is that justice should in the main 
be administered throughout Canada through the medium of Courts constituted and 
maintained under provincial legislation. But this section empowers the Dominion 
Parliament to create additional Courts and to confer any jurisdiction upon such 
Courts?#, It may be noted that no such additional Court has yet been established 


in Canada. ; 


INDIA 


» Art. 247: Creation of Additional Courts by Parliament.—The constitution and 
organisation of the Supreme Court and the High Courts are exclusive powers of 
the Union Parliament [Entries 77-8, List I], while the power of constitution and 
organisation of all other Courts belongs to the State Legislature. [Entry 3 

List II). So, the scheme of our Constitution is similar to that of the Canadian 
Constitution, viz., that judicial organisation below the Supreme Court and the 
High Courts shall be the subject of State legislation and that the same system of 
State Courts shall administer both Union and State laws [see p. 30, anteJ. , But 
the power to provide for the administration of laws is regarded as ‘incidental to 
the power to make laws relating to a subject?5. Hence, the present article empowers 
Parliament to create additional Courts for the administration of laws enacted b 

it-with-respect to ary ‘matter enumerated in List I. Such additional Courts, thus, 

would deal exclusively with Union laws. This power would be exercised by 
Parliament only if it finds that the administration of any particular Union la . 
‘could not be conveniently or properly be made by the State Courts. oe 
A 
(24) Valin v. Langlois, 3 S.C.R. 22 (74). .LR. 25, ; 
a) Ci. Peacock v. Newton Society, cee 67 eae 
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248. (1) Parliament has exclusive power 
to make any law with respect to any matter 
not enumerated in the Concurrent List or 


Residuary powers of 
legislation. 


State List. 


; _(2) Such power shall include the power of making any law 
imposing a tax not mentioned in either of those Lists. 


OTHER CONSTITUTIONS 


U. S. A—It has already been pointed out [p. 515, ante], that the federal 
government, under the American Constitution has got only enumerated powers, 
while the residue was vested in the States. The roth Amendment provides— 


“The powers not delegated to the United States by the Constitution, nor prohibited by it to: 
the States, are reserved to the States respectively. 2... 2 


As Tocqueville observed— 


** Government by the Centre was the exception, while Government by the States was the rule.” 


But judicial interpretation has reversed this plan}-?, and federal power has 
been expanded at the cost of what would have been regarded by the framers of the 
Constitution as residual State power [see also pp. 521-2, ante]. 


Australia.—Australia adopted the American plan? of vesting the residuary 
power in the State Legislatures. Sec. 107 of the Australian Constitution Act 
provides— 

* Every power of the Parliament of a Colony which has become or becomes a State, shall, unless 
it is by this constitution exclusively vested in the Parliament of the Commonwealth or withdrawn 
from the Parliament of the State, continue as at the establishment of the Commonwealth, or as at 
the admission or establishment of the State, as the case may be.” 


So, the Commonwealth has only enumerated powers! like the American 
Congress. 


Canada.—The framers of the Canadian Constitution supposed that the American 
system of vesting residuary powers in the States resulted in weakness of the Federal 
Government and so they reversed the process, by leaving the residue to the Domi- 
nion Parliament’, conferring on the Provincial Legislatures only such Pe 
as might be required for local purposes. Sec. 51 of the British North America Ac 
provides— 

“Tt shall be lawful for the Queen, by and with the advice and consent 


y C d government of Canada, 

of Commons, to make laws for the peace, order and goo’ ; a 

matters not coming within the classes of subjects by this Act assigned exclusively to the 
” 


of the Province . ‘ 
a.—This Constitution also vests the residuary power in the Union. Sec. 9 


of the Senate and House 
in relation to all 
Legislatures: 


Burm 
says— 


“ Subject to the provisions 5 
in the Union shall be vested in the Parliament. ..+--+-+ 


This is supported by item 40 of List I (Union Legislative List) which is a' 
follows :— 


eee ee 


; yO wealth 
(1-2) See my article— Indian Constitution 65 ee ej. James v. Common 
ae Coe ee alae erie on ‘ The Indian Constitution 


of this Constitution, the sole and exclusive power of making laws. 
” 


(5) Seemy a : L. 17z 
nal), p. 177- h American Eyes’ in (1949) F. Js Ps 
(3) Peterswald vy. Bartley, (1904) 1 C.L.R. 497 cola 


07). 
- 4) S. Australia v. The Commonwealth, (1942) -_ae 
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“ Any other matter not enumerated in List II.” 


Government of India Act, 1935.—The provision in this Act as regards the vesting. 
of the residual power was novel. That power was given neither to the Federation 
nor to the Provinces. It was vested in the Governor-General, acting in his discre- 
tion, Sec. 104 was— 


“ (1) The Governor-General may by public notification empower cither the Federal Legis- 
lature or a Provincial Legislature to enact a law with respect to any matter not enumerated in any 
of the Lists in the Seventh Schedule to this Act, including a law imposing a tax not mentioned in any 
such list, and the executive authority of the Federation or of the Province, as the case may be, shall 
extend to the administration of any law so made, unless the Governor-Gencral otherwise directs. 


(2) In the discharge of his functions under this section the Governor-General shall act’ in his 
discretion.”” 


INDIA 


Art, 248 : Scope of Residuary Power—It has already been pointed out that the 
aim of the Constitution, like that of the Government of India Act, 1935, is to make 
the Legislative Lists as exhaustive as possible. As regards the Act of 1935, it was 
observed that the Lists were made— 


“so exhaustive as to leave little or nothing for the residuary field.’ ¢ 


The above observation is even more pertinent as regards the Constitution, 
the Lists of which are even more elaborate than those in the Act of 1935. Thus, 
List I of the Constitution contains 97 entries against 59 of List I of the Act, 
while List II of the Constitution contains 66 entries as against 54 of List II of the 
Act. Even List III is larger in the Constitution. Hence, as under the Act of 
1935, so under the Constitution,— 


“Resort to the residual power should be the very last refuge. It is only when all the categories 
in the three Lists are absolutely exhausted that one can think of falling back upon a non-descript.”7 


The scheme of vesting the residuary power in the Union instead of the States 
(following the Canadian model), has a history. When the Constituent Assembly 
first sat, its members were inspired by the American model of leaving the residue 
to the States and making the States masters of their own house®, But by the time 
the Constituent Assembly re-assembled as a sovereign body after August 14, 1947 
India had been partitioned into two halves, and her problem of defence had been 
complicated by creating a foreign State within her own compound. It became: 
thus essential to build a strong Central Government and this could be effected 
only by giving the Centre more powers as well as by giving it the residue. 


Analogous Provision —In a sense, 
as redundant, for, even without the 
Schedule would have given the Uni 
entry relates to— 


the provisions of this article may be regarded 
present article, Entry 97 of List I of the 7th 
on Parliament the residuary power. That 


Any other matter not enumerated in List IT or Li ny tax not mentioned 
'y ist TES including a: 
ig any ned in 


eee 


6) Governor-General v. Province of Madras, has made the Indian G tituti i 
ALR: 1945 P.C. 98. [So did Gwyer, C.J., among federal Constitutions in the be th sed 
oo in rs Cc. P. ed Spirit Taxation Act, details of its legislative lists, »y ee 

IR. 1939 F.C. 1—“ The attempt -to avoid Subs ’ uswami, 4 
a final assignment of residuary powers by an rd ee ee 2 Ae 
exhaustive enumeration of legislative subjects 


C~70 


Y ~ 1945 
(8) See the Objectives resolution, at p. 3, ante. 
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249. (1) Notwithstanding anything in the foregoing provisions 
of this Chapter, if the Council of States has 
ea et of Partiamens to declared by resolution supported by not less 
legislate with respect to a : 
matter in the Siate Lis in than two-thirds of the members present and 
the national interest. voting that it is necessary or expedient in the 
national interest that Parliament should 
make laws with respect to any matter enumerated in 
the State List specified in the resolution, it shall be lawful for 
Parliament to make laws for the whole or any part of the territory 
o India with respect to that matter while the resolution remains in 
orce. 


(2) A resolution passed under clause (1) shall remain in force 
for such period not exceeding one year as may be specified therein : 


_ Provided that, if and so often as a resolution approving the 
continuance in force of any such resolution is passed in the manner 
provided in clause (1), such resolution shall continue in force for a 
further period of one year from the date on which under this clause 
it would otherwise have ceased to be in force. 


(3) A law made by Parliament which Parliament would not 
but for the passing ofa resolution under clause (1) have been competent 
to make shall, to the extent of the incompetency, cease to have effect 
on the expiration of a period of six months after the resolution has 
ceased to be in force, except as respects things done or omitted to be 
done before the expiration of the said period. 


OTHER ConsTITUTIONS 


U.S.A—The principle underlying the American federation is that one of the 
parties to the federation cannot, by its unilateral action, alter the distribution of 
powers effected by the Constitution. The division of powers in the American 
federation is rigid. Notwithstanding the revision of the borders by judicial phen 
pretation, from time to time, the power does not lie in the hands of the ae 
‘Government, acting alone, to transfer to itself the powers that were substantially 
given to the States by the Constitution. Congress cannot formally transfer to itse 
any of the powers belonging to the States. The only way to effect it is the process 
of amendment which would involve obtaining the consent of the States to suc 
transfer of power. 

Australia.—In Australia, too, this is not possible without amendment of the 
Constitution. 


Canada.—Though the Constitution assigns an exclusive sp) hea 
Legislature, the Judiciary has enabled the Dominion Parliament ncaa 
regards Provincial or local subjects whenever they assume a Nanay iy fe 
under the residuary power of the Dominion Parliament to legislate for 
order and good Government of Canada ”’ (Sec. g!). itis 

In a recent case, it has been laid down by the Privy Council that the exercis 


4 rar ; : ae nt upon-the existence 
by the Dominion of the above residual power 1s not depende eos might be 


i i ife 3 a as a whol 
of some emergency or peril to the national life of Canada 1s a wrnittes?—but upon 
supposed from an earlier pronouncement of the Judicial Co 


c sphere to the Provincial 


electri Psioners v. Snider» 
(9) A.-G. for Ontario v. Canada Temp, Federation, (10) Toronto gee Commidsi 
(1946) 50 C.W.N. 534 (538) : (1946) F.L.J. 50 (1925) ALC. 396. 
(P.C,). 
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the nature of the subject-matter of legislation, viz., whether it is of national import- 
ance : 

‘The true test is to be found in the real subject-matter of the legislation ; if it is such that it 
goes beyond local or provincial concern or interests and must from its inherent nature be the concern 
of the Dominion as @ whole. then it will fall within the competence of the Deminion Parliament as a 
matter affecting the peace, order and good Government of Canada, though it may in anothcr aspect 
touch upon matters specially reserved to the Provincial Legislatures 77! !. 

Thus, the Dominion Parliament is competent to combat an epidemic of pesti- 
lence both for its cure as well as its prevention!? or to control the sale of intoxicating 
liquor though ‘licensing’ is a Provincial subject*?; to prohibit or restrict the sale 
or exposure of cattle having a contagious disease. ** 

But the Canadian Parliament has no power to legislate on a matter which 
comes directly within the exclusive Provincial list given by section 92 of the British 
North America Act!! and the Dominion Parliament has no power to upset the 
constitutional distribution of powers, by its unilateral action**. 

Of course, in the classification of the subject-matter of legislation, the Courts 
may be influenced by the existence of an emergency. In times of emergency, 
what was originally a matter of local importance, may assume national importance : 


* The general control of property and civil rights for normal purposes remain with the Provincial 
Legislatures. But questions may arise by reason of the special circumstances of the national emer- 
gency which concern nothing short of the peace, order and good Government of Canada as a whole’’™4, 





* Some matters, in their origin local and Provincial, might attain such dimensions as to affect 
the body politic of the Dominion and to justify the Canadian Parliament in passing laws for their 
regulation or abolition in the interests of the dominion but great caution must be observed in distin- 
gutshing between (a) thsi which is local and provincial and therefore within the jurisdiction of the 
Provincial Legislatures and (6) that which has ceased to be merely local or provincial and has become 
platter of national concern in such sense as to bring it within the jurisdiction of the Parliament of 

anada "'5, 


When the crisis is over, the matter may again cease to be of national importance 
and the subject would then revert to the local jurisdiction : 

“Ttmay be that the crisis which arose is wholly at an end, and that there is no justification for the 
continued exercise of an exceptional interference which becomes ulira vires when it is no longer called 
for. In such a case, the law as laid down for the distribution of powers in the ruling instrument 
would have to be invoked ”.) 

It is for the Courts and not for the Dominion Parliament to lay down the line 
of necessity in each case?®, 


Government of India Act, 1935.—There was no provision in the Act of 1935, 
corresponding to the present Article. 


INDIA 


Scope of Arts, 249-253.—While Art. 246 (3) confers exclusive jurisdicti¢n upon 
the State Legislature to legislate with respect to matters enumerated in List ITI 
Arts. 249-253 provide certain cases in which the Union Parliament shall be com- 
petent to invade the State List and legislate with respect to matters in List II 
which are normally forbidden to it. Thus, Art. 249 empowers the Union Parliament 
to make temporary legislation with respect to any matter included in List IT when- 
ever a special majority of the Council of States (Upper Chamber of Parliament) 
resolves that that is necessary in the national interest. The ground of Union legis- 
lation, under Art. 250 is Proclamation of Emergency (sce under Art. 353). The 
basis of Union legislation with respect to the State List, under Art. 252 is agree- 
ment between two or more States to that effect. Art. 253, on the other hand 
empowers Parliament overriding powers of legislation for the purpose of giving 
effect to the international obligations of India. 8 


(tr) AG. for Ontario v. Canada Temp. Fede- (14) Pulp and Power Co. v. Manitob 

conn, (1946) 50 C.W.N. 534 (538): (1946) F. (1923) A.C. 695 (704). caeesieiies Press, 
»J. 50 (P.C.). (15) A.-G. for Ontario v. A.-G. for Canada, 
(12) Russel v. The Queen, (1882) 7 A.C, 829. (1896) A.C. 332 (361). ”: 
(13) Montreal Street Ry. v. Montreal, (1912) A.C. (16) Montreal Street Ry. v. Montreal, 


333. S.C.R. 197, affirmed by (1912) A.C. (1910) 48 


333. 
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_ Object of Art. 249 : Power of Parliament to legislate with respect to State List in national 
interest.—It_ has been pointed out at the outset (p. 31, ante), that it has been the 
object of the framers of our Constitution to impart as much strength to the Central 
Government as possible, within the framework of a federal Constitution. In 
carrying out this object, they have gone beyond the fathers of the Canadian Consti- 
tution. We have seen that though the Canadian Parliament is competent to make 
laws as regards local matters when they assume a national importance, it has no 
power to legislate on a matter which directly comes under the Provincial List 
contained in Sec. 92 of the British North America Act. But the present Article of 
our Constitution empowers the Union Parliament to take up for legislation by 
itself any matter which is specifically enumerated in List II, whenever the Council 
of States resolves, by a 2/3 majority, that such legislation is ‘ necessary or expedient 
in the national interest’. In other words, whenever any such resolution is passed, 
Art. 246 (3) will cease to be a fetter on the power of the Union Parliament, to the 
extent that the resolution goes. This power is to be distinguished from that con- 
ferred by Art. 250, for under the present Article no emergency is necessary for the 
assumption of the State powers by Parliament. ‘ National interest’ is wide 
enough to cover any matter which has incidence over the country as a whole as 
distinguished from any particular locality or section of the people.17 


Of course, such laws will remain in force only while the resolution remains 
in force, and this period is one year only for each resolution [Cl. (2)]. Again, it 
may be said that the Upper Chamber of Parliament, viz., the Council of States will 
be composed of State representatives, so that practically the resolution of the Council 
will indicate the consent of the States. But, under the Fourth Schedule there will 
be no equality of State representation in the Council of States. So, under a two-thirds 
vote of one Chamber of the national Legislature, the Union is capable of functioning, 
though temporarily, or partially, as a unitary State (the executive function of the 
Union being co-extensive with its legislative functions).1° 


Cl. (2) : Duration of resolutions —By passing successive resolutions, the Count 
of States shall be able to retain its powers under Art. 249 for an unlimited nee 
But each resolution shall have a limited duration of one year only. Laws made 
under the resolution shall continue in operation up to six months after the expiry 
of a resolution, or the last of such resolutions. 


. ) ate i f Art, 250 
Cl. (3) : Effects after expiration of such laws.—This clause and Cl. (2) 0 
are to the same effect. The effects of expiry of a temporary law have already been 
discussed at p. 541, ante. 


. by 
“ The present clause expressly lays down the effects of expiry of the temporary laws mene Oy 
Parliament with respect to List II. These laws will cease to have effect on i“ expirala eit have'no 
tion (or Proclamation as the case may be). So, after that date, such mon ay vali the oper- 
effect at law, but actions as regards rights or liabilities for acts or omissions comm) 
ation of such laws will lie even after expiration of such laws. iicgha wel oun 
The general rule is that no actions or proceedings under ea eines fecmiuaie 
in the absence of express provision to the contrary, and even pending p' Meine present 
Analogous Provision—When Parliament ee yee ae its powers 
Article, the State Legislature is not suspende . It bien to Union laws made 
over the State List, but State laws will then operate subj 





i i ) trade and 
din the State List :—(1 
is i i that on 12-8-50, | enumerated in | ee eek 

(17) It Is se Patioment has passed a resolu- commerce within eT ect a produc: 
Hon cadar the present Article, assuming Bowers sions a ae eon uns goo sie 
i 7 i tion . 

: in Entries 26 and 27 of List II, for ; Se A aaa 
ct of Misc saath ey a) prowal of Difficulties Order under Art. 


tive control C : 
nat this House do resolve, in pursuance of — [By a A endént has adapted Art. 249 (oe 
Article 249 of the Constitution, as adapted by 392, the | ee Parliament’ fer Council 
the President nnder Article 392 thereof and as ce 
at present in force, that it is necessary in the 8) “Att 93 (1) (a). Pe 24 ante. 
national interest that Parliament should, for a (19) Miller's case, 1 Wm. BI. 451 


period of one year from the 15th August, 1950, 
make laws with respect to the following matters 
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under the present article, and the law of repugnancy, as laid down in Art. 251, 
post, will come into action even as regards such matters of List II. 


250. (1) Notwithstanding anything in 
Power of Parliament to this Chapter, Parliament shall, while a Procla- 
legislate with respect to mation of Emergency is in operation, have 


tter_ in the State 
TT. Pe proclamation of Power to make laws for the whole or any part of 


emergency is in operation. the territory of India with respect to any of the 
matters enumerated in the State List. 


(2) A law made by Parliament which Parliament would not 
but for the issue of a Proclamation of Emergency have been competent 
to make shall, to the extent of the incompetency, cease to have 
effect on the expiration of a period of six months after the Proclama- 
tion has ceased to operate, except as respects things done or omitted 
to be done before the expiration of the said period. 


OrHeER ConsTITUTIONS 


U.S.A. & Australia—As regards these two countries, what has been said in 
regard to ‘ national interest’ (p. 554, ante), holds good as regards any ‘ emergency ’ 
as well, viz. that it does not suspend the federal distribution of powers as laid down 
by the Constitution, nor does it enable the federal legislature, of its own will, 
to assume powers over the State subjects. Of course, the Courts, under either 
Constitution, have helped the federal Government, in times of war, to assume as 
much power as necessary for the safety of the realm or effective prosecution of war, 
by a liberal interpretation of its ‘defence’ or ‘war’ power. But the verdict 
oi competence has always rested with the Courts and not with the Federal Legis- 
lature itself. The doctrine upon which the Courts in either country have acted 
is that emergency may furnish the reason for the exercise of a legitimate power 
of the federal Government which may not be called for during peace, 2° [p.18, ante} 
but emergency does not increase granted powers nor remove®®-22, or diminish 
restrictions imposed by the Constitution. It does not enable the Federal Legis- 
lature to supersede the federal structure of the Constitution?', Again, whether 
a particular legislative act falls within this category of subject-matter or that may 
be determined by the Courts upon different considerations in time of war than 
in time of peace*’, but never has the Federal Legislature been allowed to assume 
powers which have no legitimate connection with its power of ‘ defence ’ or ‘war?24 
or any other power granted to it by the Constitution. 


Gi t of India A .—Sub- 
a Sie of Ind ia Act, 1935.—Sub-sec. (1) of Sec. 102 of the Act of 1935 was 


“(1) Notwithstanding anything in the preceding sections of this chapt C i 
lature shall, if the Governor-General has declared by Proclamadon (in this Ree 
<lamation of Emergency ) that a grave emergency exists whereby the sccurity of India is threatened. 
whether by war or internal disturbance, have power to make laws for a Province or any part th f 
with respect to any of the matters enumerated in the Provincial Legislative List: oP — 


Provided that no Bill or amendment for the i i 

; a purposes aforesaid shall be introduced 

without the previaus sanction of the Governor-General and the Governor-General shall nat retin 
sanction unless it appears to him that the provision proposed to be made is a proper Sion in 
view of the nature of the emergency.” Proper provision in 


Sub-sec. (4) of Sec. 102 was exactly similar to Cl. (2) of the present Article. 


— 
_ 
(20) Andrews v. Howell, (1941) 65 C.L.R. 255. U.S. 495- 
. 488 


(508), Be-peree Werle, (toes) Sek, ae {23} Farey v. Burvett, (1916) 21 CLLR. 

i ¥ tas ro . a Ae EX, 4: o 

re (29}.Home. Building Association v. Blaisdell, 488 ped Public Seroice Case, (1942) 66 CPR. 
934) 290 U.S. 398; Schechter v. U.S., (1935) 295 


558 . THe Consrirution or Inpia (ART. 25) 


INDIA 
Cl. (1): Power of Parliament over State List, under Proclamation of Emergency.—This 
Article provides that under a Proclamation of Emergency?> [see Art. 352, post] 
the Union Parliament shall have the powers of the Legislature of a Unitary State 
[p. 31, ante], in order that it may adequately cope with the situation. Herein the 
Constitution follows the plan of the Government of India Act, 1935. 


Analogous Provision.—In this connection, see Art. 353 (4), post. 

Cl. (2) : Effects after expiration of such laws.—This clause is similar to Cl. (3) 
of Art. 249, see p. 556, ante. 

Analogous Provision—The nature and effects of Union laws passed under the 
present article are similar to those under Art. 249, ante. 


251. Nothing in Articles 249 and 250 shall restrict the power 
of the Legislature of a State to make any 
Inconsistency between Jaw which under this Constitution it has 
laws made bv Parliament a oe 
under Articles 249 and 230 Power to make, but if any provision of a law 
and laws made by the made by the Legislature of a State is repugnant 
Legislatures of States. sete : 
to any provision of alaw made_ by Parliament 
which Parliament has under either of the said articles power to make, 
the law made by Parliament, whether passed before or after the 
law made by the Legislature of the State, shall prevail, and the 
law made by the Legislature of the State shall to the extent of 
the repugnancy, but so long only as the law made by Parliament 
continues to have effect, be inoperative. 
OrHeER ConsTITUTIONs 
Government of India Act, 1935.—Sub-sec. (2) of Sec. 102 was the same as Art. 
251 of the Constitution, excepting that there was no provision corresponding to 
Art. 240, in the Act of 1935. 
INDIA . 
Scope of Art. 251 : Supremacy of Union laws under Arts. 249-50.—The provisions 
of the present article are similar to those of Art. 254 (1), post, but the scope of the 
present Article is confined to Union laws made under Arts. 249-50. While see 
ment exercises powers over List II, under either Art. 249 or 250, the State Legisla- 
ture is not suspended or superseded (as it is under Art. 356 (1)(8), post). But State 
laws will then be valid only so far as they are not ‘repugnant’ to Union laws 
made under either Art. 249 or 250. 
As to ‘ repugnancy ’, see under Art. 254, post. 


252. (1) If it appears to the Legislatures of two or more eo 

to be desirable that any of the matters wit 

Power of Parliament to respect to which Parliament has no Pe 
legislate for two or more to make laws for the States except as pe a 
adoption mr cach Iexislation in Articles 249 and 250 should be aan ; 
by anon in such States by Parliament by law, am i 
resolutions to that effect are pact ai a 
the Houses of the Legislatures of those States, it shall panel ‘ae 
Parliament to pass an Act for regulating that igs . Sale 
and any Act so passed shall apply to such States - ee enn 
State by which it is adopted. afterwards by reso ee ay os 

that behalf by the House or, where there are two Houses, 


of the Houses of the Legislature of that State. 


(25) Itis not necessarily confined to war [see post]. 
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(2) Any Act so passed by Parliament may be amended or 
repealed by an Act of Parliament passed or adopted in like manner 
but shall not, as respects any State to which it applies, be amended 
or repealed by an Act of the Legislature of that State. 


OTHER CONSTITUTIONS 


Australia—Sec. 51 (xxxvii) gives the Commonwealth Parliament power to 
legislate with respect to— ; 
“ Matters referred to the Parliament of the Commonweav, by the Parliament or Parliaments 


of any State or States, but so that the law shall extend only to States by whose Parliaments the matter 
is referred, or which afterwards adopt the law.” 


Burma,—Sec. 95 of the Burmese Constitution, 1948, provides— 


“ Jf it appears to the State Councils of two or more States to be desirable that any of the matters 
enumerated in the State Legislative List should be regulated in these States by an Act of the Parliament, 
and if resolutions to that effect are passed by those State Councils, it shall be lawful for the Parliament 
to pass an Act for regulating that matter accordingly ; but any Act so passed may, as respects any 
State to which it applies, be amended or repealed by an Act of the State Council.” 


Government of India Act, 1935.—Sec. 103 of that Act was— 


“ Jf it appears to the Legislatures of two or more Provinces to be desirable that any of the matters 
cnumerated in the Provincial Legislative List should be regulated in those Provinces by Act of the 
Federal Legislature. and if resolutions to that effect are passed by all the Chambers of those Provincial 
Legislatures, it shall be lawful for the Federal Legislature to pass an Act for regulating that matter 
accordingly but any Act so passed may, as respects any Province to which it applies, be amended 
or, repealed by an Act of the Legislature of that Province.” 


INDIA 


Art, 252: Power of Parliament to legislate for States by consent—While Art. 263 
provides for the creation of an Inter-State Council for effecting co-ordination between 
the States in matters of common interest, the present Article provides the legislative 
means to attain that object. There are many subjects in the State List, ¢.g., public 
health, agriculture, forests, fisheries, which would require common legislation 
for two or more States. So, this article makes it possible to make such laws relating 
to State subjects, as regards such States whose Legislatures empower Parliament 
in this behalf, by resolutions. 

Cl. (2) differs from the provision in Sec. 103 of the Government of India hee 
1935 (quoted above). Under the present clause it will not be possible for a State 
Legislature to repeal or amend such an Act of Parliament, relating to that State 
It may be amended or repealed only by another Act of Parliament passed or adopted 


in the manner provided in Cl. (1), i.e, by resolutions (for amendment 
fe : geet: or repeal) 
of ie So eet in whose interest the Act was passed, followed by an Act 


253. Notwithstanding anything in the foregoing provisions of 


Lg nies ie this Chapter, Parliament has power to make 
shack to lntentalionsl agrees SOY, law for the whole or any part of the 
ments. territory of India for implementing any treaty. 

agreement or convention with any other 


country or countries or any decision m i i 
Atri ade at any intern 
conference, association or other body. . ores 


Orxer Constrrutions 
. U.S.A—Art. VI of the Constitution declares— 
“ ... . all treatics made, or which shall be mad id ity 

shall be the supreme law of the land ; and the judges neyse ne me United States, 
in the Constitution or laws of any State to the conirary nolwithstandine ®.~ e pound thereby, anything 
The result of this provision is that. ich i Raa % 
7 ‘at a treaty which is made b 

tive with the assent of the Senate must be supreme even hak et foe 
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normal sphere of the States as outlined by the other provisions of the Constitutio 

Thus, the migratory Bird Treaty Act passed by the Congress to implement "the 
treaty between that U.S.A. and Great Britain was held valid notwithstandi 
the fact that States have a constitutional title to migratory birds within them? n 


Canada.—Sec. 132 of the British North America Act provides— 


~ The P. ; ; 
_ The Parliament and Government of Canada shall have al! powers necessary or proper for per: 
- obligations of C 7 i pr ritis| re : 
forming the obligations of Canada or of any Province thereof, as part of the British Empire, towards 
foreign countries. arising under treaties between the Empire and such foreign countries.” ; 


The Dominion Parliament has, thus, the exclusive power to implement a 
treaty when the treaty comes within Sec. 132 or where the general residuary power 
under Sec. gt is applicable?. But if the international convention was signed by 
Canada not as a member of the British Commonwealth, but as an independent nation 
and the matter of the convention relates to the classes of Provincial subjects in- 
cluded in Sec. 92, the Dominion cannot legislate to implement the agreement 
without the consent of the Provinces’. ° 


Australia.—In the Australian Constitution Act, there is no separate provision 
as regards the treaty-making power or the implementation of treaties. Sec. 51 
(xxxix) of the Act gives the Commonwealth power over— 

© External affairs” 

This power has been interpreted to extend to agreements entered into by 
Australia on its own international responsibility and Commonwealth legislation 
to give effect to such agreement is valid despite its effects on State control of transport 





within its borders*. 
Government of India Act, 1935——“ The implementing of treaties and agreements 
with other countries” was a federal subject under item 3 of List I of Sch. VI, but 


Sec. 106 of the Act which laid down that in the exercise 


this power was restricted by § 
of the above power, the Federal Legislature could not make any law for any Province 
or Federated State without the consent of the Governor of the Province or the 


Ruler of the State, as the case may be. 


INDIA 


Legislation for giving effect to international agreements.—This article is in 
he object declared by Art. 51 (¢), P- 202, anle. Treaty-making 
etc., is a subject of Union legislation, under Art. 14, 
been difficult for the Union to implement its obli- 
ies or other international agreements had it not been able to 
t to State subjects in so far as that may be necessary for that 
“notwithstanding the foregoing provi- 
ist II, in so far as that may be 
bligations of India. 


art. 253: 
conformity with t 
and implementing of treaties, 
List I, post. But it would have 
gations under treat 
legislate with respec : 
purpose. Hence, this Article by the words 
sions’, empowers the Union Parliament to invade Li 
necessary for the purpose of implementing the treaty 0 


254. (1) If any provision of a law made by the Legislature of 

a State is repugnant to any provision of a law 
made by Parliament which Parliament 1s 
act, or to any provision 0 


Inconsistency between 


laws made by Parliament competent to en 
pe eats the Legis 3 existing law with respect to one of the 

matters enumerated in the Concurrent List, 
then, subject to the provisions of clause (2), the law made by Parlia- 
de by the Legisla- 


ment, whether passed before or after the law mai 


Missouri v. Holland, 52 U.S.416. A.C. 326. : 
(1) Missouri v. Helland, (1920) 252 4 (4) King v. Burgess, (1936) 55 C.L.R. 608. 


(2) Inre Aeronautics, (1932) A.C. 54. 
(3) A.-G. for Canada v. A.-G. for Ontario (1937) 
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ture of such State, or, as the case may be, the existing law, shall 
prevail and the law made by the Legislature of the State shall, to 
the extent of the repugnancy, be void. ; 

(2) Where a law made by the Legislature of a State specified 
in Part A or Part B of the First Schedule with respect to one of the 
matters enumerated in the Concurrent List contains any provision 
repugnant to the provisions of an earlier law made by Fae 
or an existing law with respect to that. matter, then, the law so made 
by the Legislature of such State, shall if it has been reserved for the con- 
sideration of the President and has received his assent, prevail in 
that State : ; 

Provided that nothing in this clause shall prevent Parliament 
from enacting at any time any law with respect to the same matter 
including a law adding to, amending. varying or repealing the law 
so made by the Legislature of the State. 

OTHER CONSTITUTIONS 


Australia.— Sec. 109 of the Australian Constitution (see p. 518, ante), deals 
with ‘ inconsistency ” between State and Commonwealth laws. 


Government of India Act, 1935.—Cls. (1) and (2) ofthe ‘present Article of the 
Constitution substantially reproduce sub-secs. (1) and (2) of Sec. 107 of the Govern- 
ment of India Act, 1935. The Proviso to Cl. (2) of the article substitutes the 
corresponding Proviso of the Act of 1935 which was as followsS— 

‘ Provided that no Bill or amendment for making any provision repugnant to any Provincial law, 


which, having been so reserved, has received the assent of the Governor-General, shall be introduced 
or moved in the Dominion Legislature without the previous sanction of the Governor-Gencral,”’ 


INDIA 


Score or ArT. 254: RepuGNANCY BETWEEN UNION AND STATE Laws.— 
The question of repugnancy properly arises in connection with the Con- 
current List (List III, 7th Sch.). Under Art. 246 (2), ante, both the Union 
and the State Legislatures have concurrent powers to legislate with respect to 
this List. Logically therefore, legislation by both legislatures relating to the 
same subject-matter within List III shall be valid. But the question arises, 
which one shall prevail in case the Act of the one Legislature is in conflict 
with the other, relating to the same subject. 

Cl. (1) lays down the general rule that in case of repugnance of a State law 
with a Union law relating to the same matter in the Concurrent List, the Union 
law will prevail and the State law will fail to the extent of the repugnancy, whether 
the Union law is prior or subsequent to the Union law. But to this general rule, 
Cl, (2) engrafts an exception, viz. that if the President assents to a State law which 
has been reserved for his consideration (Art. 200), it will prevail notwithstanding 
its repugnancy to an earlier law of the Union. This exception, again, is to be 
read subject to the Proviso. 

_ Though the general principle is that a State law will fail in whole 
or in part in case of its being repugnant to a Union law within the meaning of Art. 
251 or 254,—the Union Parliament has no power to directly repeal a state law 
on account of repugnancy®. [The case is, of course, different when Parliament 
would be duly exercising powers of the State Legislature itself, e.g. under Arts, 
249-250, 252, or 253.] But the Proviso to Cl. (2) of the present article empowers 
the Union Parliament to repeal or amend a repugnant State law which has become 
valid by virtue of the President’s assent. This power, however, may be exercised 
by Parliament, only by making another law relating to the same concurrent subject, 

(5) As amended in 1947. by AG cad, 

8 CF. A.G. of Ontario. 4G, for Canad, (28g 6) o 
c-7 
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ie Rae poe To RepucNancy.—(i) Repugnancy is a 
s » be determined by the Courts and not by ei 
Legislatures concerned. 7-8 . eet eee 


Py, ee statute is challenged as repugnant to a paramount law, the 
a ee Nee e seplerancy and the extent thereof is on the party who attacks 
oath ‘ of that legislation®. For, the presumption is that a Legislature does 
exceed its jurisdiction!® (see p. 537, ante), and the Court should make every 
attempt to reconcile the provisions of the apparently conflicting enactments. !° 


(iii) Repugnancy must exist in fact and not depend ibility® 
; ‘ } : pend on a possibility®. Every 
effect should be made to reconcile the two provisions [p. 534, ante]. : , 


(iv) In case of repugnancy, the State law becomes void ‘ to the extent of 
repugnancy *. Hence, when the repugnancy is removed,—by repeal of the Union 
law itself, the State law would revive and become again operative.!}-12, In 
short, the State law, in so far as it is repugnant, ‘ shall remain in abeyance’ until 
the Union law is repealed by Parliament.?2 


(v) Any attempt on the part of the State Legislature to save a repugnant 
statute by excluding the jurisdiction of the Courts to question its validity will 
be regarded by the Courts as an attempt to do by indirect means something which 
the State Legislature was not entitled to do and the bar against jurisdiction would 
be disregarded.!3 


Cause (1): 


Ci. (1) Errecr or Repucnancy.—The conditions for the attraction of this 
Clause are— 


(i) The State law must be with respect to a matter in the concurrent List. 
This clause will have no application if the State law in its ‘ pith and substance’ 
relates to a matter in List II, and there is no need to invoke a concurrent power! 
even if the State law incidentally trenches upon some item in the Concurrent List.'5-16 


Illustration, 


The Punjab Restitution of Mortgage Lands Act which enabled a mortgagor to redeem a usu- 
fructuary mortgage of lands without payment of the mortgage debt was impugned as repugnant to 
the Contract Act, which came under item 10 of List III of the Government of India Act, 1935- Hed, 
by the Privy Council, negativing the contention, that the Punjab Act in its pith and substance fell 
entirely within the Provincial item relating to ‘land’ (item 21 of List 11), and that there was no 
need for the Provincial Legislature to rely on any item in the Concurrent List, in order to give its 


validity. Hence, no question of repugnance arose. 1%-?¢ 


(ii) The State law must be ‘repugnant’ to an existing law or a law of 
Parliament. 
“The Concurrent List is not a forbidden field to the Provincial Legislature and the mere fact 
that the Provincial Legislature has legislated on any matter in the Concurrent List is not enough 
to attract the mischief of S. 107 of the Government of India Act, 1935. There must be repugnancy 
between such legislation and an existing law, and then and then only would the existing Jaw prevail, 
unless the procedure laid down in sub-sec. (2) of S. 107 was followed.” 14 : 
In short, the doctrine of ‘occupied field’ 7 is not to be applied to test the validity 
of a State law relating to List III. It is not true, in India, that a State law relating 
to a Concurrent List will be valid only so long as the Union Parliament err 
legislate with respect to the same matter : the State law will be invalid only if it 


nc 


(7) Sibnath v. Porter, AVR. 1935 Cal. 377- (12) A.G. for Ontario v. A.G. for Canada, (1896) 


re H 5) A.C. 348 (367). : 
‘ ey ae of Ontario v. A.G. for Canada, (1896) Tat Mock hai. Alla Rakhia, (1942) 46 C.W.N. 


hy) . : ‘ sR.) 61 (65). ; 

( re eee eee Ae F ‘ py ee v. Provincial of Bihar, (195) 
(10 Hi Yomen’s Property 5 D.L.R. 17 (23) F.C. - : 

usa own ER) Bt ns Eroperty Ah, 8 (15-16) 773} Raj vy. Alla Rakhia (1947) © 

(at) Carter v. Eyg and Pulp Board, (194%) 66. D.L-R. 425 (427) (P-C.). 

C.L.R. 557- (17) See p. 518, ante. 





Arr. 254] RELATIONS BETWEEN THE UNION AND THE STATES 563 


is ‘ repugnant’ to the Union law, whether prior or subsequent to it, in point of 
time.?® 

“Repucnancy ’, MEANING or.—' Repugnant’ literally means ‘ inconsistent 
with’. Etymologically,— 

ee things are inconsistent when they cannot stand together at the same time; and one law 


is inconsistent with another law when the command or power or provision in the one law conflicts 
directly with the command or power or provision in the other . . . . as when one Legislature says 
*do’ and the other says ‘don’t’. ”.?° 

So, a State law is not inconsistent with a Union law if it is possible to obey 
the State law without disobeying the Union law.?® Technically, this is called the 
“test of obedience’. But the test of obedience is not a satisfactory one, for there 
may be inconsistency between two laws though both say “don’t”, ¢.g., when 
both impose prohibitions against the same act, but one of them is more stringent 


than the other.?}-??. 
A State law may be inconsistent with a Union Jaw in any of the following 
ways— 
(i) There may be express inconsistency in the actual terms of the State law.?3 


(ii) The inconsistency may be necessary in effect, e.g. when the State law 
makes something unlawful which the Union law says is lawful?4, This is known 
as the doctrine of Implied Repeal. But there is no such inconsistency merely 
because a State law makes an act an ‘ offence’ which is not declared to be an 
‘ offence’ by the Union law?!. 


_ “A repeal by implication is only effectual when the provisions of the later®5 enactment are so 
inconsistent with or repugnant to the provisions of an carlier one that the two cannot stand together. 
Unless the two fee = plainly repugnant to cach other that effect cannot be given to both at the 
same time, a repeal will not be implied ; or unless there is a necessary inconsistency in t! 

standing together ”’,* " ye AWS 


: (iii) Though there may be no direct conflict, a State law may be inoperative 
if the Union law is intended to be a complete and exhaustive code. © 


“Tf, however, a competent legislature expressly or impliedly evi its i i 
> : 1 N 2 ly evinces its intention of coverii 
whole ficld, that is a conclusive test of inconsistency where another legislature assumes ie enite ae 
any extent upon the same field.””* inter tO 


““When a Siate law, if valid, would alter, impai di i 
1 » impair, or detract from the operation of 
Commonwealth Parliament, then to that extent it is invalid. Moreover, if re appears ey — 
nature or the subject-matter of a Federal enactment that it was intended as a complete statement fthe 
law governing a Particulat matter or it of rights or duties, then for a State law to regulate or aabhy 
to the same matter or rélation is regarded as a detraction from the full o} i r 
law and so is inconsistent.””* Peration of the Commonwealth 


Illustration. 


_ _ The Victorian Motor Car Act prohibited any person fro ivi : 
high way without being licensed for the purpose. ” Phere ver Comes public 
members of the Defence,Forces to obey the lawful commands of their superior officers. but Peri 
i Commonwealth law exempting members of the Defence Forces from the requirement f bai New 
icence for driving cars. Held, that the Commonwealth Acts did not exclude th ration of ue 
State Motor Car Act in relation te the Defence Forces, and so the State law was valid ee ofthe 


On the other hand, if the paramount legislati 
: t , n egislation does not purport t 
tive or unqualified, but itself permits or recognises other laws restaeting orauahie 





(18) Cf. Prafulla v. Bank of Commerce, (1947) C.L.R. 23. 


1 D.L.R. (P.C.) 274 (280). (2 ili 
274 (: 4) Cf. Gentel v. Phill 
Gea sean Co. v. Cowbum, (1926) 5 (25) Art. 254 (1) of sa tenia 
. on tate law i h g . € 
Se eee ert O00, CER 266, Brow othe Union law in pincortimes” B® 
1G, - A.G. for Canada, (1 (1) Kutner v. Philli 4 
348 5 cont Trunk Ry. v. A.G. for’ Canada oft oe Exgieoning “v- ‘Coan Gay 
(22) Stewart v. Brojendra, A.I.R. (1939) Cal, ar Voor, i eine 


628 (638). 


; mmonwealth, (1937) 58 C. 
(23) R. v. Brisbane Licensing Court, (1920) 28 “EP: ne 


(4) Pirrie v, McFarlane, (1925) 36 C.LR. 170 
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the general provision made in it, it cannot be said that any qualification or restriction 
introduced by a State law is repugnant to the provision in the paramount law. 


Illustrations. 
1, Section 4 of our Code of Civil Procedure provides that— 


“In the absence of any specific provision to the contrary, nothing in this Code shall bedeemed 
to limit or otherwise affect any special or local law now in force or any special jurisdiction or power 
conferred, or any special form of procedure prescribed, by or under any other law for the time being 
in force.” 


Hence, the provisions of the Agra Tenancy Act which barred civil remedy in cases of remission 
of rent coming under that Act were not repugnant to the Code of Civil Procedure.* Similarly, the 
Punjab Restitution of Mortgaged Lands Act which barred the jurisdiction of the Civil Court regardig 
mortgages coming within the scope of that Act, was valid, for the same reason, ® 


2. Similarly, S. 1 (2) of the Code of Criminal Procedure lays down that ‘‘the provisions of this 
Code would not affect any special form of procedure prescribed by any law for the time being in 
force.’ Hence, the provisions for arrest without warrant in the Police Act, Arms Act, Explosive 
Act, Indian Railways Act, or the Public Safety Acts are not void for repugnance with the Code of 
Criminal Procedure. 7-* 


“Any provision which Parliament is competent to enact.—It may seem that this 
expression covers also laws made under List I, but this is not so. It refers only 
to Union laws made under the Concurrent List (III), as the words “ subject to the 
provisions of Cl. (2)”, in Cl. (1) indicate?-*. Hence, Art. 254 is confined only 
to repugnancy between State and Union Jaws within the Concurrent field. 


« Existing law’—See definition in Art. 366 (10), post. A State law will be 
affected by repugnancy notonly with laws made by Parliament under the Consti- 
tution, but also with laws made by the Dominion or Central Legislature, prior to 
the Constitution, relating to List III. 


© To the extent of ’.—This expression refers to the Doctrine of Severability. The 
expression is used not only in the present article, but also in Arts. 13 and 251 (see 
p. 382, ante). The doctrine signifies the object of the Courts to save as much e 
possible of a statute which is impugned as ultra vires or repugnant to a paramoun 
law. 


It often happens that though a statute relates toa subject which is ve 
legislative competence of the Legislature enacting it, some particular Sean 
the Act is ultra vires by reason of touching or covering some matter which is in 
the powers of that Legislature or by reason. of being nea we eat 
paramount law. In such cases, the question arises whether the w He e ae 
fail by reason of the repugnancy of some particular provision, or only preety ae 
portion should be regarded as invalid. The doctrine of an i % neces 
thatif the offending provision is severable**-1® from the - oO! is le aos ‘i 
that provision will fail and not the entire statute. ree onstitu ’ 
imports this doctrine by the use of the words ‘ to the extent of’. 

: reer > 

But still the question would arise’*,—when is an invalid provision severable 
from the rest of the impugned statute. 


Le gaa 


® atts v. Alla Rabkia, (1942) 46 C-W.N- ae s ee Commonwealth Court, (1889) 11 
F.R.) 61 (64). . ’ 
oye Oeka a7 ck ae Rese ORY Oe ae be v. Daulat, (1946) 50 C.W.N. 
oS ) See also Lakhinarayanan v. Province of 429 (437) Bee Federal system, p- 823 
har, 3950) § DAL. (FC) 17 (9). Ua). Tee ,, Victorian Railways, (1930) 
mare doctrine, as explained below, is Australian poy in ictoridy (1943) 
also followed in the United States, in declaring 44 oe. 386) 5 
a law unconstitutional [see Cooley, Constitutional 68 C.L.R. 87. 
Law, p. 197; Willoughby, Constitutional Law, 
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The test of severability is whether “ what remains is so inextricably bound 
up with the part declared invalid that what remains cannot independently survive ;'4 
or whether the statute with the invalid portions omitted would be substantially 
different as to the subject-matter dealt with by the remaining statute from what it 
would be with the omitted parts forming part of it?®. 


If the offending provisions are so interwoven into the Act and are not severable, 
the whole Act is ultra vires!®. Thus, 


“4 particular section of an Act may not be an isolated and independent clause, and may form 
part of one connected indissoluble scheme for the attainment of a definite object; in which case it 
would have to be considered as an inseparable part of the whole. A law which is ultra vires in part 
only may thereby become _ulira vires in whole, if the object of the Act cannot at all be attaine: by 
excluding the bad part”’.*? 


In applying the doctrine of severability, the Court cannot ‘ make a new law.?18 


Thus, the invalid portions are not separable—?® (i) If the Act discloses 
a connected scheme; (ii) If the valid portions are merely ancillary to the valid 
provisions ; (iii) If the object of the Act is single. 


If, however, on a fair review of the whole matter it can be assumed that the 
Legislature would have enacted what survives without enacting the part which 
is ultra vires, the Act, excluding the offending part, would be upheld? 4. 


“ Tf the invalid part of an Act is really separate in its operation from the other parts, and the 
rest are not inseverably connected with it, then only such part is invalid, unless of course the whole 
object of the Act would be frustrated by the partial exclusion. If the subject which is beyond the 


legislative power is perfectly distinct from that which is within such power, the Act can be ultra vires 
in the former, while intra vires in the latter”? 


For the application of the rule of severability, it is immaterial that the valid 
and offending sections are contained in the same section, for, the distribution into 
sections is artificial. The question is one of substance and not of form?®-22, 


Cuause (2): 


Cr, (2) : VALIDATION BY PresiDENT’s AssENtT.—This clause is confined to a 
case of ‘ repugnancy ’ between a State and a Union law relating to the Concurrent 
List. In such a case, the State law shall prevail notwithstanding such repugnancy, 
if it receives the assent of the President. It has no application to any State law 
which is ultra vires, e.g. if it substantially relates to a subject in List I. In such 
a case the State law is void ab initio and no consent of the President can validate it. 


‘ Legislature in a State in Part A or Part B’.—This clause is confined to these 


States, because Art. 200, which provides for re: i i 
* servation for Pres’ 
governs only States in Parts A and B, eens 


. Proviso.—Under the Act of 1935, once a repugnant Provinci 

valid with the assent of the Governor-General, the Federal eee ae 
repeal or amend such Provincial law without the previous sanction of the Governor- 
General (p. 561, ante). There is no such limitation upon the power of Parliament 
under the Constitution. Under the present Proviso, though the State law 
shall become valid by the President’s assent, Parliament itself shall be competent 
to make a law relating to the same matter, either ‘ adding to, amending, varyin; 

or repealing the law so made by the State Legislature.’ In short, aden the 











(14) AG. of Alberta v. A.G. of Canada, (1947) (F.C.) 74 (83). 
t 


52 C.W.N. 236 (244) (P.C.). U.S. ¥. 
1), Hed a v. Commonwealth Court, (1889)  Kalibia v. Wilson, Gare) = eo 68g (221) 5 
aco) In re itatoe and ypc Acts p. fe Wynes, Legislative and Executive Powers, 

-I.R. 1919 P.C. 145; A. G. for Commonwealth "tao. cpaneicne a Teta laat a 
v. one. Sugar Refining Co., (1914) A.C. 237. wo Wis ee Limitations, 
7) Shyamakant v. Rambhajan, A.LR. 1939p. 51. : ‘xecutive Pawers, 
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Constitution, Parliament is empowered to override the effect of the President's 
assent, by direct legislation. While a State has no means of protecting itself against 
Union legislation if that legislation is valid,—the Union Parliament is in a position, 
by virtue of this article, to protect the Union against State legislation which, in 
the opinion of Parliament, impairs or interferes with the performance of Union 
functions** or is against the interests of the Union. 
255. No Act of Parliament or of the Legislature of a State 
specified in Part A or Part B of the First 
Requirements as_ to re- Schedule, and no provision in any such Act, 
commendations and previ- shall be invalid by reason only that some 
ous sanctions to be regard. . 1: . * geen’ Mf 
ed as matters of procedure recommend ation or previous sanction re- 
only. quired by this Constitution was not given, 
if assent to that Act was given— 


(a) where the recommendation required was that of the 
Governor, cither by the Governor or by the President ; 


(b) Where the recommendation required was that of the 
Rajpramukh, either by the Rajpramukh or by the President ; 


(c) where the recommendation or previous sanction required 
was that of the President, by the President. 


OTHER CONSTITUTIONS 
Government of India Act, 1935-—Art. 255 practically reproduces, with verbal 
changes, Sec. 109 (2) of the Government of India Act, 1935, which followed the 
proviso to Sec. 80-A (3) of the Act of 1919. 


INDIA 
—This Article 


Assent cures want of previous sanction or recommendation.- i 
le that in cases where the Constitution requires that a Bil 
cannot be introduced without the recommendation or previous sanction - the 
Governor, Rajpramukh or President, the subsequent assent? of eae 
or the higher authority (in the case of Governor or Rajpramukh) shall : 

law from invalidity. 


The provisions of the Cc 
mendation of the President, 


Art, 255: 
lays down the princip 


ynstitution which require previous sanction or recom 
Governor or Rajpramukh for a Bill are : 


Recommendation of President. | Recommendation of Governor or Ray- 


roviso to Art. 3. ' pramukh. 
eran Bs | Art. 207, Cls. (1), (3)- 


Art. 274 (1). | 
CuHaApTeR IJ.—ADMINISTRATIVE RELATIONS 


General 
: sSaay 
UNION AND STATES AND BETWEEN STATEs inter se. An\ 


TIONS BETWEEN ; 
EL es the setting up of dual governments an 


federal scheme involves [see Pp. 3°, ante}, 


— Fe 


(24) Cf. Arts, 111, 200-1. 


a 


(23) Cf. Uther v. Federal Commissioner, (1947) 74 
CLLR. 508 (520). 
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division of powers. But the success and strength of the federal polity depends upot 
the maximum of co-operation and co-ordination between the governments. 
This topic may be discussed under two heads: 


(A) Tzcuntgues Or Union Conrrot Over States. 


It has already been pointed out [p. 31, ante] that in * emergencies ° the Govern- 
ment under the Indian Constitution will work as if it were a Unitary government. 
But even in normal times, it has devised techniques of control over the States by 
the Union to ensure that the administration of the Siate governments does not 
interfere with the legislative and executive policies of the Union and also to ensure 
efficiency and strength of each individual unit which is essential for the strength 
of the Union. 


These methods and agencies of Union control over the States under the 
Indian Constitution are— 


(i) Directions to the State government. 
(ii) Delegation of Union functions.?5 
(iii) All India Services. 

(iv) Grants-in-aid.? 


Of these, directions by the Union require a separate treatment. The idea 
of the Union giving directions to the States is foreign and repugnant co the American 
Constitution [see p. 30, ante]. This idea was taken by the framers of our Consti- 
tution from the Government of India Act, 1935. Apart from emergencies: [see 
Part XVIII, post], the Union shall have the power. to give directions to the State 
Government in the following matters : 

(i) To ensure due compliance with Union laws and existing laws.* 
(ii) To ensure that the exercise of the executive power of the State does 
not interfere with the exercise of executive power of the Union.! 


(iii) To secure construction and maintenance of means of communication 
of military importance, by the State. 


(iv) To ensure protection of railways within the State.® 


As to the sanction behind these directions, the Constitution even goes beyond 
the Act of 1935. Under that Act, there was no penalty provided for non-com- 
pliance by a Province with the directions issued by the Centre, but compliance 
was sought to be secured through the Governor’s special responsibilities. [Sec. 
52 (1) (g)]. There being no special responsibilities of the Governor under the 
Constitution, provision has been made in the Constitution for a direct sanction. 
Art. 365, post says, that in case of non-compliance, the President shall be competent 


to make a Proclamation under Art. 356, whereupon the coercive provisions of that 
Article will come into operation. 


(B) Inter-State Comiry. 


Though a federal Constitution involves the sovereignty of the Units within 
their respective territorial limits, it is not possible for them to remain in complete 
isolation from each other and the very exercise of internal sovereignty by a Unit 
would require its recognition by, and co-operation of, other Units of the federation, 
All federal Constitutions, therefore, lay down certain rules of comity which the 


Units are required to observe, in their treatment of each other. These rules and 
agencies relate to such matters as— 


(a) Recognition of the public acts, records and proceedings of each other. 
(6) Rendition of criminals. 


—_._ Ss 
(25) See under Art. 258. (4) Art. 257 (1). 


(1). See under Art. 312. ae (5) Art. 257 (2) 
‘) See under Art. 275. “7 6) Art. : 
Gates 75 ( } 257 (3): 
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(c) Extra-judicial settlement of disputes. 

(d) Co-ordination between States. 

(e) Immunity from mutual taxation. 

(f) Freedom of inter-State trade, commerce and intercourse. 


. In. our Constitution, inter-State rendition of criminals is left to concurrent 
legislation under Entry 4 of List III. The other three matters are dealt with in 
ae 261, 262 and 263, 285-289, 301-7, respectively. See, further, under those 
Articles, 


25G. The executive power of every State shall be so exercised 

as to ensure compliance with the laws made 

Obligation of States and by Parliament and any existing laws which 
the Union. ly i ° 

; apply in that State, and the executive power 

of the Union shall extend to the giving of such directions to a State 

as may appear to the Government of India to be necessary for 

that purpose. 


OTHER CONSTITUTIONS 
Government of India Act, 1935.—Sec. 122 of the Act was as follows: 


122° ‘(1) The executive authority of every Province and Federated State shall be so exercised 
as to secure respect for the laws of the Federal Legislature which apply in that Province or State. 


(2) The reference in sub-section (1) of this section to laws of the Federal Legislature shall, 
in relation to any Province, include a reference to any existing Indian law applying in that 
Province ....-- a 


INDIA 


Art. 256 : Enforcement of Union laws by the States.—It has been pointed out early 
(p. 30) that though the Indian Constitution divides the legislative and executive 
powers between the Union and the States, there is no such logical division as to 
the administrative machinery and that the Union shall have no exclusive adminis- 
trative organisation for executing its own laws. Since the Union has lege 
authority over the whole of the territory of India (Art. 245 (1)), any law enactet 
by Parliament shall have the force of law in every State, unless the contrary 1s 
expressed by the enactment. The present article provides that it shall be constitu- 
tional duty of every State to enforce Union laws as are applicable in that State. 
Not only “that, the Executive of the Union shall have the power to give oe 
tions to the State Government to ensure the due compliance with the above du ty 
viz., the enforcement of the Union laws. While enacting a law, ea ~ 
provide that the law shall be enforced by any Union public service an : n dee 
List I), or it may leave it to the State Executive to enforce that aay Hs we A 
there is such express delegation of power to administer a a aw ee Pick 
shall be the duty of every State Government to ensure due compliance w 
laws, as are applicable in that State. 

« Existing law ’.—See Art. 366 (10), post. 


© Directions to a State’.—See p. 567, ante. 


257. (1) The executive power of every State shall be so a 
e cised as not to impede or prejudice the exer i 
Control of the Union of the executive power of the Union, an 
over States in certain ea the executive power of the Union shall sear 
to the giving of such directions to a State as may appear to 


Government of India to be necessary for that purpose. 
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(2) The executive power of the Union shall also extend 
to the giving of directions to a State as to the construction an 
maintenance of means of communication declared in the direction 
to be of national or military importance : 


Provided that nothing in this clause shall be taken as sesinicuy 
the power of Parliament to declare highways or waterways ao e 
national highways or national waterways or the power of the Union 
with respect to the highways or waterways so declared or the power 
of the Union to construct and maintain means of communication 
as part of its functions with respect to naval, military and air force 


works. 


(3) The executive power of the Union shall also extend to 
the giving of directions to a State as to the measures to be taken for 
the protection of the railways within the State. 


(4) Where in carrying out any direction given to a State 
under clause (2) as to the construction or maintenance of any means 
of communication or under clause (3) as to the measures to be taken 
for the protection of any railway, costs have been incurred in excess 
of those which would have been incurred in the discharge of the 
normal duties of the State if such direction had not been given, there 
shall be paid by the Government of India to the State such sum as 
may be agreed, or, in default of agreement, as may be determined 
by an arbitrator appointed by the Chief Justice of India, in respect 
of the extra costs so incurred by the State. 


OTHER CONSTITUTIONS 


Government of India Act, 1935.—Sec. 126 of the Government of India Act, 1935, 
was as follows :-— 


**(1) The executive authority of every Province shall be so exercised as not to impede or 
prejudice the exercise of the executive authority of the Federation, and the executive authority of 


the Federation shall extend to the giving ofsuch directions toa Province asmay appear to the Federal 
Government to be necessary for that purpose. 


(2) The executive authority of the Federation shall also extend to the giving of directions 
to a Province as to the carrying into execution thercin of any Act of the Federal Legislature which 


relates to a matter specified in Part II of the Concurrent Legislative List and authorises the giving 
of such directions : 


Provided that a Bill or amendment which proposes to authorise the giving of any such direc- 
tions as aforesaid shall not be introduced into or moved in either Chamber of the Federal Legis- 
lature without the previous sanction of the Governor-General in his discretion. 


(3) The executive authority of the Federation shall also extend to the giving of directions to 


a Province as to the construction and maintenance of means of communication declared in the 
direction to be of military importance: 


Provided that nothing in this sub-section shall be taken as restricting the power of the Federa- 


tion to construct and maintain means of communication as part of its functions with respect to naval, 
military and air force works. : 


. (4) If it appears to the Governor-General that in any Province effect has not been ‘given to 
any directions given under this section, the Governor-General, acting in his discretion, may issue as 
orde 


ts to the Governor of that Province either the directions previously given or those directions modi- 
fied in such manner as the Governor-General thinks proper. 


(5) Without prejudice to his powers under the last preceding sub-section, the Governor- 
General, acting in his discretion, may at any time issue orders to the Governor of a Province as to 
the manner in which the executive authority thereof is to be exercised 


for the purpose of ti 
any grave menace to the peace or tranquillity of India or of any part thereof” Meee See ge 
C—72 
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-[rt. 257 : Control of the Union over States in certain cases.—While Art. 256 provides 
that the Execuiive power of a State shall secure compliance with Union laws, 
Cl. (1) of Art. 257 lays down that the Executive power of the State even within 
its proper sphere, must be so exercised as not to impede or prejudice the exercise of 
the executive power of the Union and, subject io directions issued by the Union 
Executive in this behalf. The object is to prevent any conflict between the execu- 
tive policy of the States and that of the Union. So, even within the sphere covered 
by Lisi IL (see Art. 162, p. 443, ante), the Executive of the Union shall have the power 
to give directions to the State Executive so that ihe exercise of the State power may 
not prejudicially affect the exercise of the executive power of the Union, i.e., the 
adminisiraiion of Union or Concurrent? subjects (Art. 73, pp. 245-6, ante). 


Cls. (2)-(4) empower the Union Executive io give directions to the States 
on particular matiers. 

Cl. (2): Directions as to means of communication—Communications, generally, 
is a State subject (Entry 13 of List II). The present clause, however, empowers the 
Union to direct the State to construct and maintain means of communication which 
that Executive direction may declare to be of * national’ or ‘ military import- 
ance’. In other words, while the Union may itself construct and maintain means of 
communication directly necessary for the exercise of iis power over ‘ naval, military 
and air force works’ [Entry 4 of List I and Proviso to Art. 257 (2)], the Union may 
also direct the States to construct and maintain other means of communication 
which may be of importance from the military standpoint, subject to contribu- 
tion of cosis, as provided in Cl. (4) of this Article. The power may also be exer- 
cised in respect of means of communication deemed to be of national importance, 
even though may not be so extensive as to be declared ‘ national highways’ within 
the scope of the Proviso. 

The Proviso refers to the legislative power in Entries 23-4 of List I. Cl. (2) of 
Art. 257 empowers the Execulive to declare a means of communication to be of * na- 
tional or military importance’ by means of a direction issued to the State, the 
Proviso saves the legislative power of the Union which it has by virtue of Entries 23-4 
of List I, viz., the power to declare a highway or waterway to be a national 
highway or waterway and to regulate its user. The Proviso also reserves the power 
of the Union to construct and maintain means of communication as incidental to 
its power over naval, military and airforce works (Entry 4 of List I). ; : 

Cl. (3) :. Directions for protection of Railways.— Railways > area a a 
(Entry 22 of List 1), but ‘ Police, including railway police ’ is a State aul se ee 
2 of List II). Hence, this clause empowers the Union Executive to give i the 
to the State to employ its police for the proper protection cf the ST LiEa 
property and to employ additional police, if necessary, subject to ¢ 


under cl. (4)- 


258. (1) Notwithstanding anything in this Ct ne 

President may, with the consent 0 ae 

Power of the Union to Government of a State, entrust either reek 
confer powers, ets ©" tignally or unconditionally to that Gover 

Mak aes ment or to its officers functions 1n relation 


to any matter to which the executive power of the Union extends. 


i i ies i - State 
(2) A law made by Parliament which euagners any er i 
i 7) 

may, notwithstanding that it relates to a matter uM hae sue 
which the Legislature of the State has no power to ma > 
Se 
i f the Concurrent List as was 
ae Ee retton (2) of s. 126 of the Govern 

ment of India Act. 








(7) In so far as the Union chooses to admi- 
nister them [see p. 245, ante]. In the present 
Article, no distinction is made as_ between 
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powers and impose duties, as authorise the conferring of powers 
and the imposition of duties, upon the State or officers and authorities 
thereof. 

(3) Where by virtue of this article powers and duties have 
been conferred or imposed upon a State or officers or authorities 
thereof, there shall be paid by the Government of India to the State 
such sum as may be agrecd, or, in default of agrecment, as may be 
determined by an arbitrator appointed by the Chief Justice of India, 
in respect of any extra costs of administration incurred by the State 
in connection with the exercise of those powers and duties. 


OTHER CONSTITUTIONS 


Government of India Act, 1935.—Sec. 124 of the Aci, as adopted in 1947, 
provided— 


“ a4. (1) Notwithstanding anything in this Act, the Governor-General may, with the consent 
of the Government of a Province or the Ruler of an Acceding State, entrust cither conditionally 
or unconditionally to that Government or Ruler, or to their respective officers, functions in relation 
to any matter to which the executive authority of the Dominion extends, 


(2) An Act of the Dominion Legislature may, notwithstanding that it relates to a matter 
with respect to which a Provincial Legislature has no power to make laws. confer powers and impose 
duties or authorise the conferring of powers and the imposition of duties upon a Province or officers 
and authorities thereof. 





(3) An Act of the Dominion Legislature which extends to an Acceding State | may confer 
powers and impose duties or authorise the conferring of powers and the imposition of duties upon 
the State or officers and authorities thereof to be designated for the purpose by the Ruler.”’ 


INDIA 


Art. 258 : Delegation of Union functions by consent of State-—This Article follows 
Sec. 124 of the Act of 1935, with the addition of Cl. (3), which provides for contri- 
bution by the Union to the State concerned in respect of the extra cost incurred 
by the State by reason of such delegation. 


‘ Functions. —Under the corresponding Sec. 124 of the Act o! 5, i 
been held by the Allahabad High Court® that the ed ‘ functions ’ i Se alias 
by the word ‘executive’ and hence, it includes the delegation of legislative 
functions as well. It is submitted that this view will not be sound under the 
Constitution inasmuch as Part XI of the Constitution divides itself into two 
Chapters—I. Legislative relations; II. Administrative relations. Art 258 
being included in Ch. IT, it cannot include legislative powers ; it means the dele- . 
gation of administrative functions. ; 


259. (1) Notwithstanding anything in this Constitution, a 

_ Armed Forces_in States State specified in Part B of the First Schedule 
in Part B of the First Sche- having any Armed Forces immediately before 
; : the commencement of this Constitution may 
until Parliament by law otherwise provides, continue to maintain 
the said Forces after such commencement subject to such general 


or special orders as the President may from time to time i > 
behalf. Y me issue in that 


(2) Any such Armed Forces as a fe i 
shall form part of the Armed Forces @ the ee r 


(8) Amir Khan v. State, AIR. 1950 All, 423 (426). 


clause (1) 
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Art. 259: Armed Forces of States in Part B.—This is one of the special provisions 
[see p. 5c8 ante] made for States in Part B. The Armed Forces belonging to these 
States at the commencement of the Constitution® are allowed to be maintained 
by these States—(a) as parts of the Union forces, (b) subject to the orders of the 
President, and (c) Until Parliament by law otherwise provides. 


2GO. The Government of India may by agreement with the 

Government of any territory not being part 

Jurisdiction of the Union Of the territory of India undertake any execu- 

in relation to territories tive, legislative or judicial functions vested 

outsideIndia. in the Government of such territory, but 

every such agreement shall be subject to, 

and governed by, any law relating to the exercise of foreign jurisdic- 
tion for the time being in force. 


Art. 260: Jurisdiction of Union in relation to territories outside India.—This Article 
enables the Union to assume powers (executive, legislative or judicial) in respect 
of any territory outside India, by agreement with that State. Such agreement 
shall be subject to, and governed by, laws made under Entry 16 of List I, relating 
to ‘ foreign jurisdiction.’ 


261. (1) Full faith and credit shall 

Public acts. records and PC. given throughout the territory of India to 

jadiclal proceedings ke public acts, records and judicial proceedings 
of the Union and of every State. 


(2) The manner in which and the conditions under which 
the acts, records and proceedings referred to in clause (1) shall be 
proved and the effect thereof determined shall be as provided by 
law made by Parliament. 


(3) Final judgments or orders delivered or passed by civil 
courts in any part of the territory of India shall be capable of execu 
tion anywhere within that territory according to law. 


OTHER CONSTITUTIONS 
U.S.A.—Art. IV, Sec. 1 of the Constitution of the U.S.A. says— cit 
i i i i rds and judict 
“ Full faith and credit shall be given in each State to the public acts, reco! ew 
Secilings of every other State. And the Congress may by general Jaws abel the manner ii 
such acts, records and proceedings shall be proved and the effects thercof. 
The States being independent units, without such a provision, 
etc., of one State would not be recognised by another. cee eae 
i j : Id have been 
Without this clause, the ‘judgments of one State big Tee sete, Bit 
as a ‘ foreign judgment ” [see under Art. 367 (3), post] in ae er one Seate is 
this rule provides that a judgment rendered by a ee Be ae credit 
conclusive on the merits}® in another State and that it will receiv: 


as the judgments of that other State itself. 


i in the samc 
At the same time, the judgment of another State is not exactly in 


it i itself. It may be 

ition as a domestic judgment, for, it is not executable bee incer State 

See ted ‘in another State only if an action 1s brought aes = oS damientht 

oa ae judgment obtained thereon (as in the case - cane I paced By 
Again, in such action, the defendant may show that the J 


ete See he ee a 


(9) See White Paper on Indian States, M.S. ats fiieaeianes Whitman ( 


al pro- 
Fich 


the acts, records, 


1873) 18 Wall 457- 


6, Pp. 77- : 
” (to) Afutual Life Insurance y. Harris, 97 U.S. 
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the law of limitation of the State where it is sought to be enforced, though the 
statute of limitation of the State which passed the judgment be otherwise. !? 


Australia-—Sec. 118 of the Australian Constitution Act provides— 

“Pyll faith and credit shall be given throughout the Commonwealth tothe laws, the public 
‘Acts and records, and the judicial proceedings of every State.” 

The Australian Parliament has enacted the State and Territorial laws and 
Records Recognition Act, 1901 to 1928, under the above Section. 


INDIA 


Art, 261 : RECOGNITION oF Pustic acts, Erc.—This article follows Art. IV, 
Sec. 1 of the American and Sec. 118 of the Australian Constitution, subject to 
differences to be noted in proper places. 


Since the jurisdiction of each State is confined to its own territory [Art. 245 (1); 
Pp. 535 ante], the acts and records of one State might be refused to be recognised 
in another State, without a provision such as the present Article. Cl. (2) of the 
Article, however, shows that Cl.(1) merely lays down a rule of evidence, while the sub- 
stantive effect of the acts, records, etc., is to be as determined by Parliament by law 


© Public acts..—These refer not only to the statutes but also all other legislative 
and executive acts of the Union and the States, !* such as orders, regulations, etc. !4 
It should be noted in this connection that in Entry 12 of List III, the words ‘ laws’ 
and ‘ public acts’ are both mentioned together. 


‘ Public records’ —The definition in Sec. 35 of the Indian Evidence Act, 1872, 
may be referred to for the interpretation of this expression. It would include 
any ‘ official book, register or record,’ ‘ made by a public servant in the discharge 
of his official duty or by any other person in performance of a duty specially 
enjoined by the law of the country in which such book, register or record is kept.’ 


See alsc the definition of a ‘ public document’ in Sec. 74 of the same Act : 
“The following documents are public documents :— 


(1) Documents forming the acts or records of the acts—(i) of the sovereign authorit 
cfficial bodies and tribunals, and (iii) of public officers, legislative, judicial and executive 


(2) public records kept in India of private documents.” 


So, the following may be cited as instances of public records : Register of births 


and deaths!* ; Land Record Register’®; Village crime note-book, kept under 


law !7; Maps or plans made under the authority of Government!®; public 
records of original wills and registered documents ; Register of powers of attorney?9, 


‘ Of the Union and of every State.’—In the corresponding American provision 


only ‘every State’ is mentioned, for, the applicability of the rule as regards Union 


acts and proceedings is assumed. Our Constitution is more explicit and mentions 
the Union expressly. 


Y (ii) of 


Cl. (2) : Power of Parliament.—While Cl. (1) lays down that the public acts, 
etc., shall receive the same credit in another State as at home, Cl. (2) gives power 


to Parliament to lay down by law—(a) the mode of proof, as well as (b) the effects 
of such acts and proceedings in that other State. 


It is to be noted that the power given by Entry 12 of List III— 
“recognition of laws, public acts and records, and judicial proceedings,”*— 


naan 
i he oe 13 aed gia. 336 (P.C.). 
13 . Willis. nstitutional Law, p. 461. 17) Amudi 2 C1 
(14) Thus, the rule in Art. 166 (a, 5 447 * Oa rapes vs Coven, ELR. (1989) Nag. 


ant, will apply not only in the State where the (18) Jagan v. Gaya Municipality, ATR. 


order or instrument has b de, but also Pat. 567; Si ’ . 1937 

On) ae Reta oe er eke et ial egg ere een ACERS S89 
15) Ramalinga v. Kotayya, (1917) 4% Mad. 19) Pattu Ki iiv.. Ni 

96 5 Anwariv. Baldua, A.1.R 1936 All. 218. cal eg tt Kumari v.. Nirmal, ALR, 1939 


(16) Gangbai vy. Fakirgowda, (1929) 54 Bom. 
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js concurrent. So, the State Legislatures shall also have the power to make laws 
on this subject, but subject to the exclusive power of Parliament on the two matters 
specified in Cl. (2) and the general provision in Cl. (1). 


Existing Law.—Sec. 37 of the Indian Evidence Act, 1872, says— 


* When the Court has to form an opinion as to the existence of any fact of a public nat 
any statement of it, made in a recital contained in... . any Act of the Central Legislature rot 
any other legislative authority in India constituted by any laws for the time being in force or any 
Government notification . . . . appearing in the Official Gazette... . is a relevant fact.” , 


Sec. 81 then says— 


* The Court shall presume the genuineness of every document purporting to be .... 
any Official Gazette... .. and of every document purporting to be a document directed by any 
law to be kept by any person, if such document is kept substantially in the form required by law 


and is produced from proper custody.” 


Then Sec. 57 says— 
“The Court shall take judicial notice of the following facts— 

1) AllIndian laws . . . . (4) The course of proceeding . . . . of the legislatures established 
under laws for the time being in force in India (6) the seals of al) Courts of India... all 
gd bh any person is authorised to use by any . . . . Act or Regulation having the force of law 
in India... 2?” 

Cl. (3) + Execution of Judgments or orders.—This clause provides a rule which is 
contrary to that in the United States, where it has been held (see p. 572) that though 
one State will not question the validity of the judgments of another State, such 
judgments are not direcily executable. The present clause provides that under 
our Constitution, any executable civil judgment or order of any State shall be readily 
executable in any other State or territory within India without requiring a fresh 


action upon that judgment. 
The word ‘ civil’? makes clear what has been established in the United States 


, that penal laws of one State are not enforceable in another. 


by judicial decisions, viz. 
It is a general rule of comity of nations that “‘ the Courts of one State will not aid 
20° This rule 


in the enforcement of the criminal or penal law of another State”. 
is applied also between the units of a federal State. 


* Final judgments or orders.’ —See p. 399, ante. 

> includes the iaw of the State where the decree 
nt of that State bars execution, 
be executable?}. But the law 
In no case will the judgment 


‘ According to law’.— Law 
is sought io be executed. So, if any special enactme 
e.g., relating to money-lending, the decree will not I 
referred to must be a law relating to execution®?. 
be re-examinable on the merits?*. 

Existing Law.—Sec. 40 of the Code of Civil Procedure, 1908, provides— 
xecution in another province, it shall be sent to such Court and 
bed by rules in force in that province.” 
arded as ‘foreign decrees ’.°4-?% 
the Code of Civil Procedure 


“When a decree is sent for ¢ 
executed in such manner as may be prescri 


Decrees of Indian States shall no longer be reg; 
Nor will the nctifications referred to in Sec. 44 of 
be required, for execution of such decrees. 


Disputes relating to Waters 
262. (1) Parliament may by law provide 


disputes for the adjudication of any dispute or complaint 
distribution or control 


Adjudication of dis 
relating to waters of intel” with respect to the use, dist! C 
State rivers or river NA" Of the waters of, or in, any inter-State river or 


leys. 


river valley. ae 


a TE 

0 Ein Desi, (19) v. Debden 1808 a7 Cot a Law 55 
aaa ee a 5 ‘Ch. Musa ve Parmanund, (1891) 15 
Panch Kari v. Giridhari, A.LR. 1925 





504- 
On other matters, the law of the State 


(22) ‘ - Fs 
which passed the deerce shall prevail, Tincowri 


Cal. 955- 
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(2) Notwithstanding anything in this Constitution, Pelion 
may by law provide that neither the Supreme Court not any other 
court shall exercise jurisdiction in respect of any such dispute or 
complaint as is referred to in clause (1). 


OTHER CONSTITUTIONS 


Government of India Act, 1935.—The provisions of Secs. 130-3 of the Government 
of India Act, 1935, relating to * interference with water supplies ’ were very elaborate. 
As to adjudication of complaints relating to such interference, the provision of 
Sec. 131, in short, was that the Governor-General acting in his discretion, was to 
decide the dispute, after considering the report of an advisory Commission appointed 
by him. 

INDIA 


Art. 262: Adjudication of disputes relating to inter-State waters.—Since the 
States, in every federation, normally act as independent units in the exercie 
of their internal sovereignty, conflicts of interests between the units are sure to arise. 
Hence, in order to maintain the strength of the Union, it is essential that there 
should be adequate provision for judicial determination of disputes between the 
units and for settlement of disputes by extra-judicial bodies as well as their 
prevention by consultation, and joint action. While Art. 131, ante, provides for 
the judicial determination of disputes between States by vesting the Supreme 
Court with exclusive jurisdiction in the matter, Art. 262 provides for the 
adjudication of one class of such disputes by an extra-judicial tribunal, while 
Art. 263 provides for prevention of inter-State disputes by investigation and recom- 
mendations by an administrative body. 


The present Article empowers Parliament to exclude the adjudication of 
any ‘ dispute or complaint with respect to the use, distribution or control’ of the 
waters of or in any inter-State river or river valley, from the jurisdiction of the 
Supreme Court or any other Court and provides for the adjudication of such dis- 
yyutes by any other authority and in any manner provided by Parliament. The 
word ‘ adjudication ’ read with Cl. (2) makes it clear that Parliament may confer 
Judicial powers upon such authority.!' In short, the jurisdiction of this authority 
shall be such as Parliament determined by law. 


Analogous Provisions—Under Entry 17 of List II, the States have exclusive 
power over ‘ water supplies’ but ‘ subject to the provisions of Entry 56 of List TI’, 
which gives the Union power of— 


‘regulation and development of inter-State rivers and river valleys... .” 


Co-ordination between States 


2G3. Ifat any time it appears to the President that the 

Provisions with respect Public interests would be served by the 

to an Inter-State Council. establishment of a Council charged with 
the duty of— 


(a) inquiring into and advising upon disputes which may 
have arisen between States ; 
—_— 
ne It is to be noted that in oe Constitution Commonwealth, (1915) 20 C.L.R. 
ere is no provision corresponding to S. 71 post), will not be applicable to the inter. 
of the..Australian Constitution Act, and so authority created under Art. 262 of ce cace 


there is nothing to prevent the conferring of tution. {See, in this connection, Bharat Bank 


judicial powers on other than ‘Courts’, and v. es of Bharat Bi 
hence, the principle enunciated in N. S. Ww. v. a =. f Bharat Bast, ALR, 1950 S.C. 


54 (see p. 576, 
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(b) investigating and discussing subjects in which some or all 
of the States, or the Union and one or more of the States, have a 
common interest; or 


; (c) making recommendations upon any such subject and, 
in particular, recommendations for the better co-ordination of policy 
and action with respect to that subject, 


it shall be lawful for the President by order to establish such a Council, 
and to define the nature of the duties to be performed by it and its 
organisation and procedure. 


OTHER ConsTITUTIONS 


U.S.A.—There is no provision in the Constitution itself for the establishment of 
any authority, for securing inter-State co-ordination, but Congress has created 
an ‘ Inter-State Commerce Commission’ by the Inter-State Commerce Act of 
1887, under its ‘ commerce power.’ The functions of this body will be dealt with 
under Art. 307, post. ‘ 

Australia.—Sec. 101 of the Australian Constitution Act provides— 

“There shall be an inter-State Commission with such powers of adjudication and administra- 


tion as the Parliament deems necessary for the execution and maintenance, within the Carr mor.wealth, 
of the provisions of this Constitution relating to trade and commerce, and of laws made thereunder.” 


According to the above provision, an inter-State Commission was created 
by the Inter-State Commission Act, 1912, conferring powers on the Com- 
mission to deal with complaints relating to the navigability of inter-State rivers, 
the rates charged in inter-State traffic and the like, and declaring it to be a Court 
of record. But in 1915, the High Court held? that the inter-State Commission 
was not a judicial tribunal and could not exercise ‘ judicial power,’ [Cf. Sec. 71], 
such as the granting of an injunction. As to ‘ adjudication” in Sec. 101 of the 
Constitution Act, it was observed that it simply meant that the Commission had 


the power of determining facts before it exercised any administrative power which 


Parliament might confer upon it. In view of this decision, the Commission. was 


not reconstituted after the 7-year term of the Commission appoinied in 1912 
expired, and since then Sec. 101 of the Australian Constitution Act remains 4 


dead letter. 

Government of India Act, 1935.—Art. 263 of the Constitution substantially 
reproduces Sec. 135 of the ‘Act of 1935. Since the plea of federation itself was 
not given effect to, no such Council came into being under this Act. 


INDIA 

Inter-State Council—The President is empowered to establish 7 
if at any time it appears to him that the public interests wou s 
Though the President is given the power to define the eee : 
erformed by the Council, the Constitution outlines the thre 
One of these is— 

ich may have arisen between States.” 


this Council shall have no power itself to adjudicate any 
in relation to inter-State waterways. 


re enquiry and report | 
d by its efforts. The 
» any disputes 
The. creation 


Art. 263: Int 
Inter-State Council 
be served thereby. 


of the duties to be p D 
fold duties that may be assigned to this body. 


“the duty of inguiring into and advising upon disputes wh: 
So, it appears that 


i i i t Art. 262 
dispute like the tribunal set up under 
Bur there are many disputes which may be settled by a me 


by such an inter-State body, and litigation may be ane ae 
ambit of the jurisdiction of this Council will be very wide ng : 
which may have arisen ‘ between States’ may be referred to 1t. 


ee 


915) 20C.L.R. 54- 


—_—— 


(2) MS. Weve Commonwealth, (1 


Arr. 265] Finance, PRopeRTY, ConTRACTS AND Suits 577 


of this Council would not oust the jurisdiction of the Supreme Court under Art. 131, 


ante. 


The other functions of this Council would be to investigate and discuss subjects 
of common interest between the Union and the States or between two or more 
States inter se, e.g., research in such matters as agriculture, forestry, public health 
and to make recommendations for co-ordination of policy and action relating to 
such subject. So far as inter-State co-ordination is concerned, this function of 
the Council would be complementary to the provision in Art. 252, ante, providing 
for Union legislation on inter-State matters by consent of the States concerned. 


PART XII 
Finance, PRoPERTY, CONTRACTS AND Suits 
Cuarrer I.—FINANCE ' 
General. i 


; 264. In this Part, unless the context 
Interpretation. : . 
otherwise requires,— 
(2) ‘‘ Finance Commission” means a Finance Commission 
constituted under article 280 ; ‘ , 


(b) “State” does not include a State specified in Part C 
of the First Schedule ; . ; 


(c) references to States specified in Part C-of the First Schedule 
shall include references to any territory specified in Part D of the 
First Schedule and any other territory comprised, within the territory 
of India but not specified in that Schedule, © ys 


_ Cl. (6): State in Part C excluded unless context otherwise requires.—As a result of 
this clause, the financial arrangements providéd'in Arts. 268-270 shall be confined 
only to States in Parts A and B, and will not apply to States in Part C (including 
‘territories in Part D and any other territory forming part ofiIndia but not specified 
in the First Schedule). Hence, in Part C states and these: territories— 


: (a) The Union stamp duties and excise dutie “will be iated. 
‘by the Union instead of being appropriated by the Stites ‘under ee 


(b) Similar will be the case of the duties and taxes mentioned in Art. 269. 


(c) Similarly, the Union will exclusivel i i . i 
-within such States (Art. 270). y ey See inet 


(d) Art. 272 will not apply to such States and territories. - 


Taxes not to be imposed’’ 2GS5. - No tax-shall'be levied -o: 
A . 2 “or col- 
save by authority of a * lected except: by authority of law. z * 
it . ey Svcd: 


, 3 

- 21 nan snc earn ; . : " 

. (3) GE Report of the Joint Committee on pp.123-4.....~~ 

Yadian. Constitutional Reforms, ‘H.C. -5s "Part I, ae ie WS ov 
C—73 “ A oe ta Eanes 


aul 
eh ss 
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OrHER ConstiruTions 


England. —The principle that the Crown has no power to tax save by grant 
of Parliament has its origin in the demand of the Magna Carta (1215)— 


* No seutage or aid is to be fevied without the consent of the c 
three customary feudal aids ”* 


which was affirmed and finally established by the Bill of Rights, 1689 :— 


* Levying money for the use of the Crown by pretence of prerogative without grant of Parliae 
ment. is illegal.” 


ommune concilium excepting the 


It was this principle which established Parliamentary government in England, 
for the King was obliged to summon Parliament annually in order to obtain supplies, 
as Parliament would not grant more than sufficient to meet the requirements 
of one year. In modern times, of course, many taxes are imposed by permanent 
Acts (subject to modifications from year to year according to needs of the adminis- 
tration), but the income-tax is levied only by the annual Finance Act, which also 
embodies the annual modifications of the permanent taxation laws. 


The above principle of ‘ no taxation without the authority of law ’ is so jealously 
guarded by the Courts that they would not infer the grant of a power to tax from 
any legislation in the absence of a clear expression’. Again, though the Crown 
may make an agreement to receive payment for a service which cannot be demanded 
as of right®, no taxation in any form may be imposed by the Executive without 
statutory authority.4 


INDIA 


Art. 265 : No taxation save by authority of law.—This article embodies the English 
principle of ‘no taxation withcut representation’, explained above. There was 
no provision in the Government of India Acts, corresponding to this Article. Not 
only levy but also collection of a tax must be under the authority of some ee 
the provisions for making which are provided by Arts. 110, 117, 199, 123, 207 an 
213. This cannot be done by mere resolution of the Houses of the Legislature 
or any executive action. 


2GG. (1) Subject to the provisions of article 267 and to the 
provisions of this Chapter with respect to 
Consolidated Funds oo the assignment of the whole or part of the 
Ged of lic States: ee ant proceeds of certain taxes and duties e 
States, all revenues received by the Governmen' 
of India, all loans raised by that Government by oi ane 
treasury bills, loans or ways and means advances and i ; uae 
received by that Government in repayment of loans ci a ne 
consolidated fund to be entitled ‘“‘ the Consolidated Fund o ‘ ae 
and all revenues received by the Government of a vee : Soe 
raised by that Government by the issue of cea ae fee 
ways and means advances and all moneys ee y : pee sere 
ment in repayment of loans shall form one consol ate 


entitled ‘‘ the Consolidated Fund of the State ”’. 


i i behalf of the 
All other public moneys received by or on é 
Ghee of India q the Government of a State shall ee 
to the public account of India or the public account 0} 


as the case may be. 
speichern se 


4) Alt-General v. Wilt's United Da "0. Cc ter favigatio! Co. v. Alte 
i ity i Navigation 5 ’. 
ile’, Di Co., (5) China Ste jam 1g 
Gets c L. J.K.B. 897. . : General, (1932) 2 K.B. 197- 





Art. 266] Fmance,: PROPERTY, CONTRACTS AND SuITS 579 


(3) No moneys out of the Consolidated Fund of India or the 
Consolidated Fund of a State shall be appropriated except in accor- 
dance with law and for the purposes and in the manner provided 
in this Constitution. 


Orner Constitutions® 


England.—The Consolidated Fund is the foundation-stone of the system of 
Parliamentary supervision and control over finances in England. As Dicey explains— 
the control of the House of Commons is exercised in three respects—(a) the source 
of the public revenue, (6) the authority for expending the revenue, and (c) the 
securities for the appropriation of the revenue. 


Firstly, all taxes are now imposed by statute, either permanent or temporary. 
No one can be forced to pay a shilling by way of taxation which is not due under 
an Act of Parliament. 


Secondly, the whole of the public revenue is paid into the ‘ Consolidated Fund ’ 
at the Bank of England, and not a penny of this revenue can be expended from this 
account except under the authority of some Act of Parliament. But though we say 
‘an Act of Parliament’, both the above functions are exclusively the business of 
the House of Commons, for the House of Lords have ceased to have any power 
as regards money bills since the Parliament Act, 1911. The business of the House 
of Commons is twofold—(a) to get money into the Consolidated Fund, 1.e., to levy 
taxes, and (6) to get money out of the Fund, i.e., to grant money for the public 
expenditure. 


Thirdly, there is an elaborate system of control and audit which secures that 
the moneys so granted are spent according to the intentions of Parliament. The 
centre of this system of Parliamentary control is the Comptroller and Auditor 
General—an official who is absolutely independent of the Cabinet, whose duty 
it is to see that no money is paid out of the Exchequer except under the authority 
of some Act of Parliament, and to submit reports to the Public Accounts Committee 
of the House of Commons. 


Australia.—Sec. 81 of thé Australian Constitution Act provides— 


“ All revenues or moneys raised or received by the Executive Government of the Commonwealth 
shall form one Consolidated Revenue Fund, to be appropriated for the Purposes of the Common-. 
wealth in the manner and subject to the charges and liabilities imposed by the Constitution,” 


Sec. 83 says— 


“*No moncy shall be drawn from the Treasury 
tion made by law.” 


Government of India Act, 1935’—Sec. 136 of the Government of India Act, 1935, 
was— 


y of the Commonwealth except under appropria- 


“Subject to the following provisions of this chapter with respect to the assignment of the whole 
or part of the net proceeds of certain taxes and duties to Provinces and Federated States 
to the provisions of this Act with respect to the Federal Railway Authority 01 
of the Federation’ includes all revenuesand public moneys raised or receiv’ 
the expression ‘revenues of the Province’ 
received by a Province.” 


_, Hence, all taxes and other revenues raised by the Federation wi 
within the expression ‘ Revenues of the Federation’, even though some of the taxes 


were eventually assigned to or appropriated by Provinces. The sources of revenue 


: rae ia distribution, under the Act of 1935, would be illustrated by the following 


a 


(6) 'See also p. 358, ante. dated Fund * 
(7) There was no provision for any ‘ Consoli- ‘ oo 


es, and subject 
the expression ‘ revenues 
! ed by the Federation and 
includes all revenues and public Moneys raised or 


ere included: 


in the Government of India Acts, 


[Arr. 266 
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INDIA 


Art 266: Consolidated Fund.—As pointed out already there was no provision 
for any Consolidated Fund under the Government of India Acts. This is an 
innovation introduced by the Constitution. The Union as well as each of the 
States shall have such a Fund. Following the English precedent, all the resources 
of the Union [as specified in Cl. (1) of Art. 266] are to be placed into this reservoir, 
ziz., the Consolidated Fund of India, while the resources of a State are to be placed 
into a similar Fund, to be known as the Consolidated Fund of that State. No 
moneys can be issued out of this Fund except in accordance with a valid law made 
by the Legislature concerned [Cl. (3) ]. Subject to the above, the operations of 
the Fund will be regulated by legislation (Art. 283). 


{Besides the Consolidated Fund, the Constitution also provides for some other 
funds, such as the Public Accounts, Contingency Fund, as to which see post.] 


Cl. (1) : Consolidated Funds of India and the States—This clause differs materially 
from the corresponding Sec. 136 of the Act of 1935. Instead of the expressions 
“revenues of the Federation’ and the ‘ revenues of the Province,’ we have the 
* Consolidated Fund of India’ and the ‘ Consolidated Fund of the State’. But 
the difference is not merely in terminology. 


While under the Act, a tax which was levied by the Union was included in the 
expression * revenues of the Federation’ even though it was wholly assigned to the 
States,—under the Constitution, those taxes which will be assigned to the States 
in Parts A and B [Arts. 268 (2) ; 269 (2) ; 270 (2)] shall not form part of the 
Consolidated Fund of India. 


Cl. (2): Public Accounts—This Article differentiates ‘ other public moneys” 
from—(a) revenues ; (4) moneys raised by loans; and (c) moneys oe 
repayment of loans. While (a) - (c) will form the Consolidated Fund, ‘all ot 6 
public moneys” shall be credited to the ‘ public account’. The provision is the 
same for the Government of India and the States. 


tances of such ‘‘ other public moneys” are to be found in Art. 284, post. 
The ‘difference between the Consolidated Fund and the Public meen ee 
this that for the appropriation of any money out of the Consolidated Fun rae 
is the constitutional limitation as to authority and procedure, in. Cl. (3) eal ea 
266, 114 and 204. But no such specific legislative authority is he dppoxd 
drawing moneys from the ‘“ public account’. Another such fund a e poste 
of the Executive is the Contingency Fund [Art. 267]. Of course, the op 
of these Funds will be regulated by legislation [Art. 283]. 


Cl. (3).—See above ; p. 358, ante. 


2G67. (1) Parliament may by law establish a Contingency ei 
in the nature of an imprest to be a ; 
ee “ the Contingency Fund of an pomeit a 
i ime to time such sums as may be de 
Bain ee a aie cai Fund shall be placed at the ee 1 
President to enable advances to be made by him a ae 
for the purposes of meeting unforeseen expenditure aie : g ee 
tion of itch expenditure by Parliament by law unde 


or article 116. As 
(2) The Legislature of a State may by law compeann reer 
ency Fund in the nature of an imprest to be on ane 
bcucy Fund of the State ”’ into hey oat ieee a oa Fund 
be determine y suc ‘ r ne 

Spal evolaced, a the disposal of the Governor or Rajpramu 
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the State to enable advances to be made by him out of such Fund 
for the purposes of meeting unforeseen expenditure pending authorisa- 
tion of such expenditure by the Legislature of the State by law under 
article 205 or article 206. 


OTHER CONSTITUTIONS 


England.—While no money can be issued out of the Consolidated Fund we 
the previous authority of an Act of Parliament such as a Consolidated Fun 
Act or the Appropriation Act, there are certain Funds available to the Executive 
from which it may mect unexpected expenditure in anticipation of Parliamentary 
sanction. One of such Funds*3, is the Civil Contingencies Fund (the amount 
of which is fixed by statute). It provides funds for—(i) established services. where 
the grant has not yet been formally voted ; (ii) departments for which Parliament 
has made no provision in the estimates for the year ; (iii) departments which have 
exhausted the sums appropriated under votes. The moncys spent by the Govern- 
ment from this Fund are later voted by Parliament and then repaid to the Fund 
either before or after the close of the financial year. The Accounts of the Fund 
are also scrutinised by the Public Accounts Committee. 


INDIA 


Art. 267 : Contingency Fund.—The provisions of Cls. (1) and (2) of this Article, 
relating to the Union and the State respectively, are exactly similar. They authorise 
the creation by Parliament!*-a of a Contingency Fund for the Union (or by the 
Legislature of a State for that State). The amount of the Fund will be determined 
by laws made (by Parliament or the State Legislature as the case may be) from 
time to time. The Fund will be at the disposal of the Executive to enable advances 
‘to be made for the purpose of meeting unforeseen expenditure, pending authorisation 
of such expenditure by the Legislature as supplementary, additional, exceptional 
grant or the like (Arts. 115-6; 205-6). 


Analogous Provision —See Art. 283. 


FUNDAMENTAL PrincipLes oF DisTRIBUTION OF REVENUES UNDER THE 
GovERNMENT OF INDIA ACT AND THE CONSTITUTION. 


(A) Under the Government of India Act, 1935.—The financial provisions of the 
Act of 1935 are to be read as supplemented by the Distribution of Revenues 
Order, 1936,—and Order in Council which was made on the report of Sir Otto 
Nemeyer who was appointed to examine the financial position of the Central and 
Provincial Governments under the distribution proposed by the Act and to make 
recommendations on the assignments proposed by Secs. 138, 140 and 142 of that 
Act. The salient principles of this distribution may be summarised as follows : 
[see Tables I and II at pp. 580-1, ante]. 


(i) The taxing jurisdictions of the Central and Provincial Legislatures 
were made entirely separate, but while the Provinces were to retain the whole 
of the proceeds of all taxes levied by the them, Central Government had to give 
away, either in whole or in part, the net proceeds of some of the taxes levied by it; 


, (a) The taxes, the net proceeds of which were to be given wholly to the 
Provinces were :—(1) Federal Estate and Succession duties ; (2) Federal Stamp 
duties ; (3) Terminal taxes ; (4) Taxes on Railway fares and freights. 


CC - , 
(13) Keith, Constitutional Law, p. 397. by enactirg the Contin; i 
(13-a) Parliament hasestablished a Contin- Act (XLIX of 1950). ey, Reh etna 

gency Fund with a sum of 15 crores of rupees, 
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(6) The taxes, the net proceeds of which were to be shared with the Provinces 
were divided under two heads : (1) taxes, the sharing of the net proceeds of which 
was obligatory under the Constitution—income-tax1* and jute export duties? ; 
(2) taxes, the sharing of the net proceeds of which depended upon Federal legislation 
2 ny effect—Central Excises, Salt, export duties (except on jute and jute pro- 

ucts). 


___ (ii) Though the net proceeds of the above taxes were to be assigned wholly 
or in part to the Provinces, the Centre was given the power to levy a ‘ surcharge’ 
on any or all of the above taxes, and to appropriate the proceeds of such surcharge 
wholly to itself. 


(iii) The above scheme of distribution was not applicable to areas adminis- 
tered by the Federal Government, such as the Chief Commissioner’s Provinces. 
ane proceeds of the above taxes levied in such areas were to belong wholly to the 

nion. 


(iv) Besides assignment of proceeds of taxes by the Centre to the Provinces, 
there was provision for the Centre making general or specific grants to the Provinces. 


(B) Under the Constitution—The Constitution adopts the main features of 
the above distribution under the Act of 1935. Thus, under the Constitution : 


(i) There is the same plan of separation of resources between the Union 
and the States, by dividing the taxing powers between Lists I and II of the 7th 
Schedule, subject to similar provisions for the assignment, in whole or in part, 
of the proceeds of certain taxes levied by the Union, to the States in Parts A and B: 


assigned to the States in Parts A & B are the 


same as those wholly assigned to the Provinces under the Act of 1935, with some 
additions. These are : Union estate and Succession duties ; Union Stamp duties ; 
Terminal taxes ; Taxes on Railway fares and freights ; Excise duties on toilet and 


medicinal preparations ; Taxes on transactions in stock-exchanges (other than stamp duties) 5 


Taxes on sale of and advertisement in newspapers. 


(a) The list of taxes wholly 


(6) As to sharing of the net proceeds of some taxes, there is the same two- 


fold division : 


(1) The sharing of net proceeds of one tax is provided by the Constitution 


itself, viz., non-agricultural income-tax. (Jute export duty is excluded by the Consti- 
tution, from this category). (2) The sharing of net proceeds of come oun re 
is made to depend upon Union legislation, viz., Union duties of excise other on 
on medicinal and toilet preparations. (The items excluded by the Constitu 


are—Salt, export duties on other than jute and jute products). 


+ Union surcharge exclusively for Union purposes 


(ii) There is provision fo 
(Art. 271), as under the Act of 1935- 
d by the Union in any territory other 
f or in part by the Union. 


(iii) The net proceeds of no tax levie 
d D are not to benefit from 


than the States in Parts A-B are to be assigned wholly 
In other words, the States and territories 1n Parts C an 
the above scheme of assignment. 

(iv) There is similar provision for general and specific grants (Arts. 273s 


. to be assigned 
(14) 50 per cent. of net proceeds to be assigned (15) 623 per cent. of net proceeds i" 
to Provinces according to the Order in Council to Provinces exporting Jute. 


of 1935. 
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Art. 269) Finance, Property, ConTRACTS AND Suits 589 


Distribution -of Revenues between the Union and the States 


2G8. (1) Such stamp duties and such 
. duties of excise on medicinal and toilet prepara- 
4 d by the @ : z : 
oun bait colbceed and tions aS are mentioned in the Union List shall 
appropriated by the State. = be Jeyied by the Government of India but 
shall be collected— 


(a) in the case where such duties are leviable within any 
State specified in Part C of the First Schedule, by the Government 
of India, and 


(b) in other cases, by the States within which such duties 
are respectively leviable. 


(2) The proceeds in any financial year of any such duty 
leviable within any State shall not form part of the Consolidated 
Fund of India, but shall be assigned to that State. 


Cl. (1) : Duties levied by the Union but collected and appropriated by States in Parts 
A and B.—This clause means that though the excise duties and stamp duties specified 
in Entries 84 and g1 of List I will be levied by the Union,—the States in Parts A 
and B will collect these taxes within such States and appropriate the net proceeds. 


In States in Part C and other territories, however, it is the Union which will 
collect these taxes as well as appropriate their net proceeds. 


Cl. (2).—The net proceeds of the taxes specified in Cl. (1) being wholly 
appropriated by the States in Parts A and B, so far as they are levied in those States, 
such proceeds will not be entered into the Consolidated Fund of India, but will 
be directly allotted to those States and will form part of the Consolidated Funds 
of those States. The opening words of Art. 266 (1) also supports this conclusion. 


Analogous Provisions.—See Cl. (2) of Arts. 269 and 270. 


2G9. (1) The following duties and taxes 
ed Bethe Union Wut ee Shall be levied and collected by the Govern- 
y the Union but assig- . . 
neds to thet teiec: ment of India but shall be assigned to the 
States in the manner provided in clause (2), 
namely :— 


(a) duties in respect of succession to property other th 
agricultural land ; oN aoe 


aa (5) estate duty in respect of property other than agricultural 
and ; : 


(c) terminal taxes on goods or passengers carried by railway, 
sea or air ; : 


(d) taxes on railway fares and freights ; 


(e) taxes other than stamp duties on transactions in sto. 
“exchanges and future markets ; ee 


- (f) taxes on the sale or 
tsements published therein. 


:* (2) The net proceeds in any financial year. of an 
: é su 
or tax, except in so far as those_ proceeds: represent, pes sae 


purchase of newspapers and on adver- 
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butable to States specified in Part C of the First Schedule, shall not 
forni part of the Consolidated Fund of India, but shall be 
assigned tc the States within which that duty or tax is leviable in 
that year, and shall be distributed among those States in accordance 
with such principles of distribution as may be formulated by Parlia- 
ment by law. 
OTHER ConsTITUTIONS 
Government of India Act, 1935.—Sec. 137 of the Act was as follows:— 


* Duties in respect of succession to property other than agricultural land, such stamp duties as 
are mentioned in the Federal Legislative List, terminal taxes on goods or passengers carried by 
railway, or air, and taxes on railway fares and freights, shall be levied and collected 
by the Federation, but the net proceeds in any financial year of any such duty 
or tax, except in so far as those proceeds represent proceeds attributable to Chief Commissioners” 
Provinces, shall not form part of the revenues of the Federation, but shall be assigned to the Provinces 
and to the Federated States. if any, within which that duty or tax is leviable in that year, and shalf 
be distributed among the Provinces and those States in accordance with such principles of distribu- 
tion as may be formulated by Act of the Federal Legislature : 


Provided that the Federal Legislature may at any time increase any of the said duties or taxes 
by a surcharge for Federal purposes and the whole proceeds of any such surcharge shall form part 
of the revenues of the Federation.” 


INDIA 

Cl. (1) : Taxes levied and collected by the Union but assigned to States A and B.— 
While the States in Parts A and B will themselves collect and directly appropriate 
the taxes specified in Art. 268 (1),—the taxes specified in the present Article will 
be collected by the Union but the net proceeds raised from States A and B shall be 
wholly assigned to them and distributed amongst them according to principles 
formulated by Union legislation. 

Cl. (2) : ‘ Net proceeds.’ —As to the meaning of this expression, see Art. 279 


post. 


27O. (1) Taxes on income other than 

Taxes levied and collec- agricultural income shall be levied and col- 

Sue ee and ected by the Government of India and ante 

Union and the States. buted between the Union and the States 1 
the manner provided in clause (2). 


(2) Such percentage, as may be prescribed, of the net proceeds 
in any financial year of any such tax, except in so far as those aoe 
represent proceeds attributable to States specified in Part ™ © 


First Schedule or to taxes payable in respect of Union emoluments, 


i i Il be 
all not form part of the Consolidated Fund of India, but sha 
seigaed to the erates within which that tax 1s leviable in ON 
and shall be distributed among. Ue States in such man 
from such time as may be prescribed. : 

(3) For the purposes of clause (2), in each financial year scp 
percentage as may be prescribed of so much of the as as ies 
of taxes on income as does not represent the net pro co fepreseut 
payable in respect of Union emoluments shall be er car Sechedule 
proceeds attributable to States specified in Part C of the ; 


(4) In this article— 
(a) “ taxes on income > does not incl 


(6) ‘ prescribed ” means— 


ude a corporation tax ; 
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(i) until a Finance Commission has been constituted, pres- 
cribed by the President by order, and 


(ii) after a Finance Commission has been constituted, pres- 
cribed by the President by order after considering the recommendations 
of the Finance Commission ; 


(c) “ Union emoluments ”’ includes all emoluments and pen- 


sions payable out of the Consolidated Fund of India in respect of 
which income-tax is chargeable. 


OTHER CONSTITUTIONS 


Government of India Act, 1935.—S. 138 of the Act, as amended in 1947, 
provided :— 


“ (1) Taxes on income other than agricultural income shall be levied and collected by the Federa- 
tion, but a prescribed percentage of the net proceeds in any financial year of any such tax, except 
in so far as those proceeds represent proceeds attributable to Chief Commissioners Provinces or to 
taxes payable in respect of Dominion emoluments, shall not form part of the revenues of the Dominion, 
but shall be assigned to the Provinces and to the Acceding States, if any, within which that tax is 
leviable in that year, and shall be distributed among the Provinces and those States in such manner 
as may be prescribed ; 
Provided that— 


(a) the percentage originally prescribed under this sub-section shall not be increased by any 
subsequent Order in Council ; 


(6) the Dominion Legislature may at any time increase the said taxes 


Dominion purposes and the whole proceeds of any such surcharge shall form 
of the Dominion, 


by a surcharge for 
part of the revenues 


For the purpose of this sub-section, in each financial year such percentage as may be prescribed, of 
so much of the net proceeds of taxes on income as does not represent the net proceeds of taxes payable 


in respect of Dominion emoluments shall be deemed to represent proceeds attributable to Chief 
Commissioners’ Provinces 23, 


(2) Notwithstanding anything in the preceding sub-section, the Dominion may retain out 
of the moneys assigned by that sub-section to Provinces and States— 


(a) in each year of a prescribed period such sum as may be prescribed or, if it is so prescribed, 
the whole of those moneys ; and 


(8) in each year of a further prescribed period a sum less than that retained in the preceding 


year by an amount, being the same amount in each yeer, so calculated that the sum to be retained 
in the last year of the period will be equal to the amount of each such annual reduction ; 
Provided that— 


(i) neither of the 


é ( Periods originally prescribed shall be reduced by any Order of the Governor- 
encral ; 


preceding year, 
m L I not give any 
s : onsultation with such representatives of Dominion Provincial and State 
interests as he may think desirable, nor shall he give any such direction unless he is satisfied that the 
maintenance of the financial stability of the Dominion Government requires him so to do, 


(3) Where an Act of the Dominion islature imposes a surcharge for Dominion 

under this section, the Act shall provide onthe paynicnt by each ‘Acceding State in which tas oa 
income are not leviable by the Dominion of a contribution to the revenues of the Dominion assessed 
on such basis as may be prescribed with a view to securing that the contribution shall be the equiva- 
lent, as near as may be, of the net proceeds which it is estimated would result from the surcharge- 
ifitwere leviable in that State, and the State shall become liable to pay that contribution accordingly, 
(4) In this section— 

i 


“taxes on income ” does not include a corporation tax ; 


’ “ prescribed” means prescribed by Order of the Governor-General 


3 and 
ae ee Dominion emoluments ” includes all emoluments y 


een oe and pensions payabl 
‘aminion in respect of which income-tax is chargeable,” Payaile out of the revenues 


(23) This Paragraph was added in 1947, 
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Inp1A. 


Cl. (1) + Taxes levied and collected by the Union and distributed between Union and 
States in Parts A and B.—Art. 270 (1) differs from Art. 269 (1) in this that while 
under Art. 269 (1) the assignment to the States is of the whole of the net proceeds 
of the taxes mentioned therein, under the present Article it is only a share of the 
taxes mentioned herein (Entry 82, List I) that will be assigned to the States. 


Cl. (2).—In determining the fund to be distributed between the Union and 
the States in Parts A and B, two items are to be excluded from the net proceeds 
of the income-tax—(a) proceeds of the tax attributable to States in Part C (in- 
cluding other territories), as determined under Cl. (3); () proceeds of the tax on 
Union emoluments as defined in Cl. (4) (¢). 


Cl. (4) (b): Distribution prescribed by Order of President.—The rules for distribution 
provided in Cls. (2) and (3) will be made clear by the Constitution (Distribution 
of Revenues) Order, 195074, which the President has promulgated under Cl. (4) (6) 
of this Article. Paragraph 3 of this Order deals with the subject-matter of the 


present Article : 

“3, (1) For the purposes of Cl. (2) of article 270, one per cent. 
of taxes on income as does not represent the net proceeds of taxes payal 
ments shall be deemed to represent the proceeds attributable to Part 
commencing on the first day of April, 1950. 

(2) The percentage of the net proceeds of the taxes on income, except in so far as those pro- 
ceeds represent proceeds attributable to Part C States or to taxes payable in respect of Union 
emoluments, which is to be assigned to Part A States and Part B States under the said clause in the 
said financial year shall be fifty per cent. 

(3) The sums falling to be distributed under the said clause in the said financial year among 
Part A States and Part B States (hereinafter referred to as “ the said sums ”) shall be distributed in 


the following manner, namely :— 

(a) each Part B State shall be entitled to receive out of the said sums a sum equivalent is 
fifty per cent. of the net proceeds of the taxes on income other than agricultural income levied ant 
collected by the Government of India in that State in the said financial year : 

Provided that if any such State is entitled to receive in the said financial year any grant - 
financial assistance by the Government of India by virtue of an agreement under Cl. (1) of Art. 278, 


then the sum payable to that State under this sub-paragraph shall be reduced by the amount of the 
said grant ; 


(6) each Part A State shall be e 


Sifty per cent. of the net proceeds of the taxes 01 oth van 
collected by the Government of India in the merged territories within that 


year ; and 
c) after deducting the sums referred to in sub-paragraphs (a) and (6) from 
the balance shall be distributed as follows :— 


of so much of the net proceeds 
ple in respect of Union emolu- 
C States in the financial year 


ntitled to receive out of the said sums a sum equivalent to 


1 income other than agricultural income levied and 
State in the said financial 


the said sums, 


STATES PER CENT. 
Assam oe = oe 3. 
Bibar ae ne a ais 2 5 
Bombay as oe e “5. 
Madhya Pradesh v6 te oe by 
Madras 6 fe a a 
Orissa oe oe se . a 
Punjab . os as se) Bos 
Uttar Pradesh -. ie ote 4 ae 


West Bengal -- oe o* : 
271. Notwithstanding anything in articles 269 and 270, ae 
ment may at any time increase any oO : 
Surcharge on certain duties. duties or taxes referred to in Ber ane hs 
a ofthe surcharge for purposes of the Union 
, whole proceeds of an 


y such surcharge sh 
art of the Consolidated Fund of India. 
_dated.25th April,.1950- ~~ 


form p 


~ (24) S.R.O. +7, dated. 1gth~April,—4940r~ 
Gazette of India, Extraordinary, Part II, Sec. 32 
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OTHER CONSTITUTIONS 


Government of India Act, 1935.—See the Proviso to S, 137 and Proviso (4) to S. 138, 
quoted at p. 591, ante. 


InpIa 
Art. 271: Union Surcharge.—To counter-balance the losses to the Union by 
reason of assignments mentioned in Arts. 269—270, the Union is empowered to 
Jevy a surcharge on any of those taxes and appropriate the whole of the proceeds 
of such surcharge. 


272. Union duties of excise other than:such duties of excise 

on medicinal and toilet preparations as are 

Taxes which are levied mentioned in the Union List shall be levied 

and collected by the Union and collected by the Government of India, 

wen eae Sana hoe but if Parliament by law so provides, there 

States. shall be paid out of the Consolidated Fund of 

India to the States to which the law imposing 

the duty extends sums equivalent to the whole or any part of the 

net proceeds of that duty, and those sums shall be distributed among 

those States in accordance with such principles of distribution as 
may be formulated by such law.’ 


OrueR ConstTITUTIONS 
Government of India Act, 1935.—S. 140 (1) of the Act provided— 


“(1) Duties on salt, Federal duties of excise and export duties shall be levied and collected 
by the Federation, but, if an Act of the Federal Legislature so provides, there shall be paid out of the 
revenues of the Federation to the Provinces and to the Federated States, if any, to which the Act 
imposing the duty extends. sums equivalent to the whole or any part of the net proceeds of that 
duty, and those sums shall be distributed among the Provinces and those States in accordance with 
‘such principles of distribution as may be formulated by the Act.” ; 


No such law was eventually passed. 


INDIA “ : 

Art, 272 : Taxes which may be distribuied—This article corresponds to S. 140 (1) 
of the Act of 1935, excluding duties on salt and export duties. Union duties of 
excise as mentioned in this article will be shared by the¥States in Parts A and B 
only if Parliament by law so provides. ~ 


273. (1) There shall be charged on the Consolidated Fund 
Grants in lieu of export Of India in each year. as grants-in-aid of 
duty on jute and jute pro- the revenues of the States of Assam, Bihar, 
ducts Orissa and West Bengal, in lieu of assignment 
of any share of the net proceeds in each year of export duty on jute 
‘and jute products to those States, such sums as may be prescribed. 


(2) The sums so prescribed shall continue to be charged on the 
Consolidated Fund of India so long as any export duty on jute or. 
Jute products continues to be levied by the Government of India 
or until the expiration of ten years from the commencement of this 
Constitution, whichever is earlier, ‘ 

_ (3) In this article, the expression “prescribed ” has the same 
meaning as in article 270. ' ‘ 
c—95, 
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OtHEeR ConsTITUTIONS 


Government of India A 

‘ ct, 1935.—S. 140 (2) of ‘ 

provided— 5 40 (2) of the Act,asamended in 1947, 

“ : ‘ 
(2) Notwithstanding anything in the preceding s i 
General may by order Delete ure preceding sub-section, such proportion as the Governor- 
products rey vou foray part of ae Ne each re of any export duty on jute or jute 
shall not form part or te. ‘of the Dominion but shall be assigne t ‘ 

or Acceding States in which jute is grown in proportion to the ae ile oan 

own, 


therein.” 
InDIaA 


Art. 273 : Grants in lieu of export duty on jute—Under S 

ment of India Act, the Provinces Were entitled toa ae y the eee 
duty on jute. Under the Constitution, the States shall have no right to a Bae 
share as all export and import duties belong to the Centre. But gn a a dde 
withdrawal of this source might create difficulties in the Budget of the States ie 
cerned, the present Article provides that for a period of 10 years from the sont nee 
ment of the Constitution, the jute-growing States of West Bengal, Bihar Aeon 
and Orissa will receive grants-in-aid from the Centre in lieu of the above are 
of jute export duties, to the extent of such sums as the President may prescribe ‘ 


Cl. (3) :. Grants prescribed by the Constitution (Distributt 
_para, ® of this Order ple (Distribution of Revenues) Order, 1950.25 


‘4, In accordance with the provisions of Cl, (1) of Art. 273 and Cl. (1) of Art. 275 

be chaged on the Consolidated Fund of India, in the said Gu alpcnt as Se ca ite 
revenues of each of the States specified below the sum or sums specified against it in addition to any 
sum payable to that State under either of the Provisos to Cl. (1) of Art. 275 i : 


STATES Under Art. 273- Under Art. 275+ 
Assam Rs. 40,00,000 .. Rs. 30,00,000 
Bihar .. Rs. 35,00,000 .. Nil. 

Orissa .. Rs. 5,00,000 .. Rs. 40,00,000 
Punjab Nil. .. Rs. 75,00,000 
West Bengal Rs. 1,05,00,000 Nil.” 


274. (1) No Bill or amendment which imposes or varies any 
tax or duty in which States are interested, or 

Prior recommendation, of which varies the meaning of the expression 
ie ashe pis“ agricultural income” as defined for the 
States are interested. purposes of the enactments relating to Indian. 
income-tax, or which affects the principles. 

on which under any of the foregoing provisions 


of this Chapter moneys are or may be distributable to States, or which 
imposes any such surcharge for the purposes of the Union as 1s 
mentioned in the foregoing provisions of this Chapter, shall be intro- 


duced or moved in either House of Parliament except on the recom- 
mendation of the President. 
(2) In this article, the expression “ tax or duty in which States 
are interested” means— 
(a) ataxor duty the whole 
are assigned to any State ; oF 
o the net proceeds whereof 


(b) a tax or duty by reference t 
sums are for the time being payable out of the Consolidated Fund , 
of India to any State. 
(a5) S.R.O. 7=C.0. 12, dated 13th April, (1) The financial year commencin 
ast day of April, 1959 


1950, Gazelle of India, Extraordinary, dated 15th 
April, 1950. 


or part of the net proceeds whereof 


g on the 
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OrHer COonsTITUTIONS 


Government of India Act, 1935.—This article reproduces sub-secs. (1) and (3) 
of Sec. 141 of the Act of 1935, with the following substantial changes—(i) The 
Governor-General used to exercise his discretion in the matter of giving the 
“ previous sanction” required by sub-sec. (1). (ii) Though the power was exer- 
cisable in his discretion, sub-sec. (2) imposed a limitation upon the exercise of 
that power. This sub-section has not been reproduced in the Constitution. -Sub- 
sec. (2) of Sec. 141 provided— 


“(2) The Governor-General shall not give his sanction to the intoduction of any Bill ur the 
moving of any amendment imposing in any year any such Federal surcharge as aforesaid unless 
he is satisfied that all practicable economies and all practicable measures for otherwise increasing 
the proceeds of Federal taxation or the portion thereof retainable by the Federation would not result 
in the balancing of Federal receipts and expenditure on revenue account in that year.’ 


INDIA 
Art. 274: Bills affecting taxation in which States are interested.—Since the altera- 
tion of the foregoing scheme of financial distribution is likely to affect 
the federal character of the Constitution, a bar is imposed by this article upon 
the introduction of such legislation by private members. The Article requires 


that Bills having the following objects shall not be introduced in Parliament without 
previous recommendation of President : 


(i) imposing or varying any tax or duty, the proceeds of which are wholly 
or partly assigned to the States [Cl. (2) (a) of this Article] or the duties mention- 
ed in Art. 274 [cl. 2 (b) of this Article]; 


_ Gi) varying the definition of ‘agricultural income” in the enactments 
relating to Indian income-tax [e.g. in Sec. 2 (1) of the Indian Income-Tax Act 
(XI of 1922)]? ; 

(iii) affecting the principles on which moneys are or may be distributable 
to the States [under Arts. 270, 272); 
(iv) imposing any surcharge, under Art. 271. 
275. (1) Such sums as Parliament may by law provide 
4 __ Shall be charged on the Consolidated Fund 
rants from the Union f India i * . 
to cestats States. of India in each year as grants-in-aid of the 
revenues of such States as Parliament may 


determine to be in need of assistance, and different sums may be fixed 
for different States. 


Provided that there shall be paid out of the Consolidated F und 
of India as grants-in-aid of the revenues of a State such capital and 
recurring sums as may be necessary to enable that State to meet 
the costs of such schemes of development as may be undertaken by the 
State with the approval of the Government of India for the purpose 
of promoting the welfare of the Scheduled Tribes in that State or 
raising the level of administration of the Scheduled Areas therein 
to spp ted the administration of the rest of the areas of that State : 

rovided further that there shall be paid out of th idated 
Fund of India as grants-in-aid of the feveniies of the cae 
sums, capital and recurring, equivalent to— ‘ 

(a) the average excess of expenditure over the r i 
the two years immediately precering the conimeiceneae - dhe 


(2) Seg under Art. 366 (1), post, for the definition. 
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Constitution in respect of ‘the administration of the tribal areas 
specified in Part A of the table appended to paragraph 20 of the Sixth 
Schedule ; and 


(b) the costs of such schemes of development as may be under- 
taken by that State with the approval of the Government of India 
for the purpose of raising the level of administration of the said areas 
to that of the administration of the rest of the areas of that State. 


(2) Until provision is made by Parliament under clause (1), 
the powers conferred on Parliament under that clause shall be 
exercisable by the President by order and any order made by the Presi- 
dent under this clause shall have effect subject to any provision so 
made by Parliament : 


Provided that after a Finance Commission has been constituted 
no order shall be made under this clause by the President except 
after considering the recommendations of the Finance Commission. 


OrHeER COoNsTITUTIONS 


England.—By the Local Government Act, 1929, the Central Government 
adopted a plan to aid the local. governments in the matter of finance by making 
special grants for Police, education, roads, housing, air-raid precautions, unemploy- 
ment, rural water-supplies, physical training. By this system of grants-in-aid, 
the Central government has come to exercise a very real control over the local 
authorities who are otherwise autonomous in many respects. Inspection by officers 
of the central departments is made a condition of important grants. 


‘The distribution of grants amongst the counties and boroughs is made in consi- 
deration of various factors, such as—(a) density of population, (b) number of 
children under five in excess of 50 per 1000, (c) amount by which rateable value 
is less than £ 10 per head, and the like. 


U. S. A..—The Federal Government makes liberal grants to the States in aid 
of agriculture, vocational education, child and maternity welfare, old age assistance, 
unemployment relief ; highway construction and similar functions which, though 
they belong to the sphere of the State, are deemed to be of national importance, 
in the judgment of Congress. 

These grants are made subject to conditions and is followed by regulatory 
authority of the Federal Government. By these grants, the Federal Governmen 
has come to exercise a substantial control over the State Governments in recent 
years. It is a useful means of securing uniformity of action on Bee 
States where that is necessary in the national interest even though the eee 
matter be legally within the State jurisdiction. By this means, the nation S| 


to remove the inequality of financial resources as between ad a ca ipenenel 
of weaker States to maintain the indispensable standards of sie 


jn matters of health, education, and the like. The federal Govern aie oy 
minimum standards and may insist on supervision of State plans. i Oe sis 
which the Federal Government controls the expendines os sa orn oe 
(1) advance approval of State plans and budgets ; (2) Federal insp' 


i ; jrement of records and 
work done; (3) audits by Federal officers; (4) - rete eet oe egcich 


reports ; (5) the requirement that _employees in 
ig Mader the system ; (6) withdrawal of federal funds. a iis 

Of course, Congress has no power to compel a State . accep ions impose 
But a State which accepts such aid must accept it subject to t . on affairs in its 
by Congress and to that extent surrender its powers to manag 


(3) Massachussets v- ‘Mellon (1923) 262 Us -477- 
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own way. Federal aid has thus been a great centralising power ’. That the 
States freely accept federal aid is obvious from the figure that in 1gq1 all the 48 
States received federal aid to the extent of 12 per cent (in the average) of the total 
State revenue, while in 10 States it exceeded 20 per cent. They have been cons- 
trained to seek federal aid owing to inadequacy of State financial resources to pay 
for modern social services. 

Of this centralising power of federal grants, an American writer! observes— 


“ Here is an attack on federalism, so subtle that it is scarcely realised. 2... . Control of 
economic life and of these social services (viz., unemployment, old-age, maternity and child welfare) 
were the two major functions of State and local governments. The first has largely passed into 
national hands ;_ the second seems to be passing. If these both go, what we shall have left of State 


autonomy will be a hollow shell, a symbo!.’’* 


A grant for one purpose may not be diverted to another.? 


Canada.—The tendency in Canada is towards a gradual reduction in the 
volume of subsidies to the Provinces, which have tended to develop recklessness 
and irresponsibility in expenditure on the part of the States. 


Australia.—S. 96 of the Australian Constitution says— 


“ Parliament may grant financial assistance to any States on such terms ani conditions as the 
Parliament thinks fit.”’ 


Under the above section, Commonwealth grants have been liberally made 
with a view to redress financial and economic inequalities between the States as 
well as for specific purposes, subject to conditions, such as, making roads, drought 
relief, rehabilitation of some industry.*-4 


Government of India Act, 1935.—The first para. of Cl. (1) of Art. 275 of the Consti- 
tution corresponds to the first para. of S. 142 of the Act of 1935. 


INDIA 


Cl. (1) : Grants-in-aid.—Parliament is given power to make such grants as it 
may deem necessary to give financial assistance to any State which is in need of 
such assistance. Discrimination in the matter of making grants would not be 
unconstitutional, for grants to financially weak states cannot but be discriminatory 
in nature. 


While the general power of making grants for rendering financial assistance 
is left to Parliament, the Constitution itself provides for specific grants on two 
matters: (a) The first Proviso provides for payment from the Consolidated Fund 
of India (without vote in Parliament) of sums necessary for schemes of development 
for the welfare of Scheduled Tribes and for raising the level of administration 
of Scheduled Areas, as may have been undertaken by a State with the approval 
of the Government of India. (6) The second Proviso makes Provision for similar 


pervents to the State of Assam, for the development of the tribal Areas in that 
ze. 


Cl. (2) : The Constitution (Distribution of Revenues) Order, 1950.—See at p.595, ante. 


276. (1) Notwithstanding anything in article 246, no law of 
ba he ze ‘the Legislature of a State relating to taxes 
trades, callings Tandem, for the benefit of the State or of a municipality, 
ployments, aie poate, local board or other local 
authority therein in respect of professions 
trades, callings or employments shall be inwalia i i 
‘ on th 
that it relates to a tax on income. i a 


(1) Griffith, The Impasse of Democracy, (2) Brvieny, U.S. 


7 1939 (191 
P. 195, quoted in Godshall, G i -4) Ni sien Cometnatt 
Gigs es » Government in the wee Australian Constitution, 1948. 
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(2) The total amount payable in respect of any one person 
to the State or to any one municipality, district board, local board 
or other local authority in the State by way of taxes on professions, 
trades, callings and employments shall not exceed two hundred and 
fifty rupees per annum : 


Provided that if in the financial year immediately preceding 
the commencement of this Constitution there was in force in the case 
of any State or any such municipality, board or authority a tax 
on professions, trades, callings or employments the rate, or the 
maximum rate, of which exceeded two hundred and fifty rupees 
per annum, such tax may continue to be levied until provision to 
the contrary is made by Parliament by law, and any law so made by 
Parliament may be made either generally or in relation to any specified 
States, municipalities, boards or authorities. 


(3) The power of the Legislature of a State to make laws 
as aforesaid with respect to taxes on professions, trades, callings and 
employments shall not be construed as limiting in any way the power 
of Parliament to make laws with respect to taxes on income accruing 
from or arising out of professions, trades, callings and employments. 


OTHER CONSTITUTIONS 


Government of India Act, 1935.—Art. 276 of the Constitution substantially ree 
produces S. 142-A° of the Government of India Act, 1935, substituting the words— 


« shall not exceed two hundred and fifty rupees per annum,” for— 
“ shall not, after the thirty-first day of March, nineteen hundred and thiry nine, exceed fifty 
rupees per annum.” 
INDIA 


Art. 276 : Taxes on professions, trades, callings and employments.—This Article aes 
rises a State or other local authority in a State to levy a tax on professions etc. | sii 
when imposed on a person, it would virtually amount to a tax on Se aayest 
income-tax (other than on agricultural income) is an exclusively pape a = 

Entry 82, List I]. Hence, express provision 1s required in this tales le a PS be 
the State to levy a tax, on professions etc., declaring that such a an snakes 
invalid on the ground that it is a tax relating to income. © . (3) econ 
corresponding reservation in favour of Parliament to impose 1 


i 5 arising from professions etc. . yr rer 
ree (1): OF, ax serege of professions, trades, callings or ae ae a 
pression is very wide. The tax may be imposed on professions aE cas 
including service, even though the employee is already payne eet abit, 
may be imposed on trades or callings, e.g. on persons carrying on the Aas. cack 
milling or grinding of grains® ; or on the subject-matter of the trade, ¢. 


1 7 
bale of ginned cotton. ; 
Cl. (2) : * Person > © Person’ in this clause includes a company © 


person. ® 
he levied to the extent to 


added in 1940. In April, 1942, cease to pecs rupees Per Sawin: 
E imitation A < “hich such taxes exceed fifty rupees P 
orn a od Soar eng wey District Council v. Kishorilal, A.LR. 1949 
1941 was C is + 
cidistandine the provisions of any law for the Nee recaictoal Canitsitied Vs 
time being in force, any taxcs payable in respect A ue # Nog, 215. a 
of any one person to a province or any local .I.R. 1949 ipal borcittee V: MEL Press, ALR 
authority by way of tax on professions, trades, aN : 
-callings or employments shall, from and after 1948 Nag. 97!- 


r artificial 


(5) This section was 
N. E. Press Co. 


(8) Muntei 
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. (2): Saving of existing taxes exceeding Rs. 250 per annum.—There 
was ee i Saar of such tax prior to gist March, 1939 ee 
sub-sec. (2) of S. 142-A of the Government of India Act, 1935). non 
present Proviso saves those taxes imposed prior to 31st March, 1939, notwithstanding 
their exceeding the 250 limit, until Parliament legislates to the contrary. 


277. Any taxes, duties, cesses or fees which, immediately before 

the commencement of this Constitution, were 

Snes being lawfully levied by the Government of 

any State or by any municipality or other local authority or body 

for the purposes of this State, municipality, district or other local 

area may, notwithstanding that those taxes, duties, cesses or fees 

‘are mentioned in the Union List, continue to be levied and to be 

applied to the same purposes until provision to the contrary is made 
by Parliament by law. 


OTHER ConsTITUTIONS 


Government of India Act, 1935.—Art. 277 corresponds to S. 143 (2) of the 
Act of 1935. 


INDIA 


Art. 277: Savings——This Article saves existing taxes levied by State or local 
authorities on subjects which may have been transferred by the Constitution from 
the State List to the Union List. For example, taxes on all advertisements were 
in List II under the Act of 1935, but taxes on newspaper advertisements are included 
in List I of the Constitution [Entry 92]. So, if any State Government had prior 
to the commencement of the Constitution levied any tax on newspaper advertise- 
ments, that tax shall, under the present Article remain valid until Parliament 
legislates to the contrary. 


If Parliament does not completely supersede the power of the State to levy 
the tax but makes any partial entry, the State will continue to levy the tax subject 
to the limit imposed by the Union legislation ®-c. 


* Taxes’.—A tax is a charge levied upon a person or property for the support 
of Government®, or for public purposes. It is a demand of Sovereignty and is thus 
distinguished from a toll which is founded on proprietorship. From this stand 


point, taxation is the taking of private property for public use under conditions 
determined by law. 


As explained by the Australian High Court}°— 


“ The primary meaning of taxation is raising money for the purposes of government by means 
of contributions from individual persons,” 


According to Cooley. —1 


“Taxes are burdens or charges imposed by the legislati ‘ 
falidceoney ie pote richie 4 iP ry egislative power upon persons or property to 
It is a compulsory payment, and though the object of a tax is some public purpose 
‘or benefit, it has no necessary connection with the spetial benefit enjoyed by an 
individual tax-payer, from the object for which the tax is levied. Thus, a rich 


man cannot claim exemption from a tax to support public schools on the 
that he has no children. ° see oe 


(8-a) os pea Board v. Prag Dutt, A, 1948 {10} R. v. Barger, (1908) 6S C.LR. 38 (48). 


A 1. 982 op 11) Constitutional” Limit 
(9) U.S. v. Butler (1936) 297 U.S. 1. p. ee, oo tations, 7th Edo. 
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_ . “The essence of a tax, as distinguished from other charges by the Government, 
is the absence of a direct quid pro quo between the tax-payer and the public authority.?? 


Nor are taxes adjusted to the amount of service rendered to, or to the benefit 
enjoyed by, the individual. The poor, who pay the least in taxes, sometimes receive 
the largest benefit from public services, such as police protection, public education, 
sanitation and the like. The reason is that the object of the State is to render these 
services to every citizen in the national interest, and for this purpose the burden 
is placed upon those who are best able to bear it. 


‘ Duties. —Duties, broadly speaking, are levies other than direct taxes. 


«A direct tax is one which is demanded from the very person who it is intended or desired 
should pay it. Indirect taxes are those which are demanded_ from one person in the expectation 
and intention that he shall indemnify himself at the expense of another.” (7. S. Mill) 

<Cesses’. -This word was used in item 49 of List II of the Government of 
India Act, 1935. But the word has been replaced by the word ‘txkes’ in the 
corresponding Entry 52 of List II of the 7th Schedule of the Constitution. 


« Fees’.—A fee is a payment levied by the State in respect of services performed 
by it for the benefit of the individual. It is levied on a principle just opposite 
to that ofatax. While a tax is paid for the common benefits conferred by the Govern- 
ment on all tax-payers, a fee is a payment made for some special benefit enjoyed 
by the payer?® and the payment is usually proportional to the special benefit. 
Generally speaking, the amount of a fee should be equal to the cost of rendering 
the service. But at thesame time, a fee is to be distinguished from a price realised by 
the Government for some commodity which the Government sells just like a private 
businessman, e.g., the timber from the public forests. The element of public 
purpose and of service is more prominent in the case of fees than in the case of 
prices. , 

A fee becomes indistinguishable from a tax, when it is levied at a rate higher 
than the cost of providing the services. Thus in India, Court-fees are levied not 
only by way realising the cost of providing administration of justice but also of 
taxing the litigants, according to the value of the subject-matter involved. 


Fines.—Fines, like taxes, are compulsory contributions levied by public autho- 
rities ; but unlike taxes their object is not to obtain revenue, but mainly to eer 
people for certain acts. In fact, the revenue from fines should fall, if they succee 
in their object. 


GENERAL PRINCIPLES RELATING TO THE POWER OF TAXATION 


(2) A tax is a compulsory levy for raising revenue for public purposes. eee 
the object of a tax is simply to some private purpose, | ¢.8- to oe mares 
individuals or corporation in a business 14, it has been held to be eee in aE 
United States. But where private persons are sought to be benefited under so! 
public policy, e.g. poor relief?®, it would be upheld. 


brite . : imarily to the 

But the determination of what is a public purpose belongs primar! ‘i 

Legislature and the Court would not interfere so long as the action ee rie 
lature is not manifestly colourable, the presumption of validity being 1n 

Legislature?®. ; “aieaiinool 

basi ; a 

tion differs from regulation in this, that the essenti : 

aetna ee of money while the object of regulation 1s the enforcement of 

a certain line of conduct. 


on Taussig, Principles of Economics, Vol. II, Me eae: Constitutional Limitations, 8th 
P. 483- : 

(139) Emperor v. Munia, A.LR. 1942 All. Mey Conley Constitutional Law, P- 68. 

156 (166). 


(14) Loan Association v. Topeka, (1874) 20 
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But in the U.S.A., the Courts have indeed sanctioned the use of the taxing 

power for purposes of regulation (as distinguished from revenue)— : 

i) Of the sale of oleomargarine!7-1°, (ii) of the use of slot machines 3 (ili) 
of the use of State highways by trucks and buses of ‘ out of the state’ registration; 
and (iv) for purposes of a protective tariff2°, to discourage use of harmful 
articles?!, to regulate child labour?*. 

These taxes for other purposes have been generally upheld on the ground 
that there was a primary revenue element and that the regulatory purpose was 
subsidiary ?*. 

But where the object of the levy is not to raise revenue, but to indirectly 
secure some other object, é.g. the regulation or destruction of some business which 
the Legislature is not competent to affect by direct legislation?‘, the levy would 
be held by the Court to be invalid?’, But if the levy yields some revenue, it would 
not be nullified on the ground that it is protective in its object or even prohibitory 
in its effect?8, Where the purpose and nature of a tax is unassailable, the Courts 
are not competent to enquire into the motives of the Legislature or the injurious 
effects of the tax. Taxation is an attribute of sovercignty and security against 
its abuse is to be found only in the responsibility of the Legislature to the electorate!. 


As the Australian High Court? has explained this principle— 


“In a State possessing plenary powers of legislation, any condition may be imposed as a basis 
of selection for taxation purposes, and it is immaterial whether the differentiation should properly 
be regarded as an exercise of the power of taxation or ofsome other power, But where the competency 
of Parliament is limited, as in a Federal State, to specific matters, itis... . . necessary to inquire 
whether the attempted exercise of the power of legislation falls within some one or more of the enu- 
merated powers... 2.0 + The grant of the power of taxation is an independent power which 
must be so construed as to be not inconsistent with the other provisions of the instrument (i.¢., Consti- 
tation It is not an overriding power which would enable Parliament to invade any region of legis- 

ation. 


(c) Taxation also differs from confiscation or the power of ‘ eminent domain ’ 
While taxation is general and non-discriminating and establishes a contribution 
according to some rule of apportionment,—confiscation is characterised by differ- 
entiation as to the persons from whom or the things in respect to which the contri- 
bution is to be made *. But if confiscation is general and non-discriminatin 
it is taxation®4, The power to tax necessarily involves the power to select ie 
subjects of taxation; but taxation differs from exaction in that the obligation to 
contribute (in taxation) depends upon prescribed differentiations made with reference 
to objective facts or attributes of the subject-matter, so that all persons or things 
possessing those attributes are liable to tax.? [If the differentiation is arbiiia 
or there is discrimination within the same class, the tax would be invalid, bei i 
in contravention of the guarantee of equal protection ; see Art. 14, Pp. 56, ay 
. 56, . 
_ 278. (1) Notwithstanding anything in 
 sapceineae. Auli “eile this Constitution, the Government of India 


in, “Part B. of the Fire may, subject to the provisions of clause (2), 
an : 
certain fnancial mate, ‘© Cater into an agreement with the Government 


of a State specified in Part B of i 
Schedule with respect to— : one en 


usin”) Mc Cray v. US., (1904) 195 


‘versi ae . 100. 

«an rok hana of Mlinois, v. U.S., (25) Thus, the Supreme Court nuilified afederal 
(21) U.S. v. Doremus, (1919) 249 U Act (Agricultural Adjustment Act, 1 
(22) U.S. v. Darby Lumber Co. (1941) 912,U.S, wooed, that the federal taxing Blais 

too i iley v. al “Se ing sought to bi . 
gc ogernaling Bailey v. Drexel Co., (1922) 259 which belongs to, the Steves Porn ericulture, 
(23) Hampton v. United States; (1936) 297 U.S. 1.] ~ Sov. Butler, 

of, ; > (1928) 276 U.S, iy Veazie Bank \. Fenno, 8 Wall 533 
24) Veazie B 2 v. B : 

cazp Veazie Bank v. Fenno, 8 Wall, 5833 71)  Meholsy. Crates eu Sat 41 (68- 


Labour Tax GC 
raat ase, (1922) 259 U.S. 20 (3-4) Caron v. The King, (1924) A.C. 999. 


—— by U.S. v. Darby Lumber Co., (1941) 312 
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(a) the levy and collection of any tax or duty leviable by the 
Government of India in such State and for the distribution of the 
proceeds thereof otherwise than in accordance with the provisions 
of this Chapter ; 


(b) the grant of any financial assistance by the Government 
of India to such State in consequence of the loss of any revenue which 
that State used to derive from any tax or duty leviable under this 
Constitution by the Government of India or from any other sources ; 


(c) the contribution by such State in respect of any payment 
made by the Government of India under clause (1) of article 291, 


and, when an agreement is so entered into, the provisions of this 
Chapter shall in relation to such State have effect subject to the terms 
of such agreement. 


(2) An agreement entered into under clause (1) shall continue 
in force for a period not exceeding ten years from the commencement 
of this Constitution : 


Provided that the President may at any time after the expira- 
tion of five years from such commencement terminate or modify 
any such agreement if after consideration of the report of the Finance 
Commission he thinks it necessary to do so. 


OTHER ConsTITUTIONS 


Government of India Act, 1935.—Prior to the commencement of this Constitution, 
the financial relations between the Indian States and the Centre was different 
from that between the Provinces and the Centre. The main features of the financial 
relations between the Indian States and the Centre, founded on treaties and engage- 
ments, were— 

(i) The Indian States used to pay various tributes and contributions to 
the Crown (under treaties and agreements) which formed part of the Central 
revenue.®> These contributions were divided by the Davidson Committee® under 
seven heads, including—contributions in acknowledgment of suzerainty ; contri- 
butions in commutation of an obligation to provide military assistance to the Crown; 
contributions in respect of maintenance by the Crown of a special force in connec 
tion with a State, local Military Force, and the like. 


(ii) While the Centre had a number of sources of revenue reserved to ye 
so far as the Provinces were concerned, it had no power over these sources so i 
as the Indian States were concerned, without specific agreements. a Ae 

of this, the States were free to follow their own policies in matters sv ce ci On 
Income-tax, Railways, Posts and Telegraphs, etc., which had incident : hal 
British India. On the one hand, the States were free to impose ae an ST india. 
customs duties, which could not but obstruct the flow of trade with aia Wee 
On the other hand, the tariff policy of India in which every gE Te 
interested, was laid down by the Executive and Legislature o ad, heeueet 
which the Indian States had no voice. This financial a aoa 

the States and the rest of India was thus a source of weakness to both Pp . 


(iii) Some of the States (less than 20) had the r 
and coinage. 


ight to mint their own currency 





5. 20 of the Gov b) i nqui Committee 
(5) S.5 (3) (t) be Government of India ( ) Dee States Enquiry 

¢ 2 and S 46 of the Act of 1935 See, Financial) 1932- . 
Table t at p. sto, le oe ; mf (7) Cf. Para. 31 of the J.P.C. Report, Vol. 1 
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i j ivi i to receive 
iv) Some States also enjoyed other privileges, ¢.g., the right 
free ene from the Government of India, for their official correspond- 
‘ence ; immunity in respect of sea customs ; the privilege of importing sca-borne 
goods in bond.§ 


The Government of India Act, 1935, enyisaged that the States would enter 
the scheme of Federation by giving up, by their Instruments of Accession, their 
right to and control over the sources of revenue placed in the Federal List, such as 
‘Customs, Income-tax, Posts and Telegraphs etc. On the other hand, it provided 
that the Crown, in signifying acceptance of the Instrument of Accession of a State, 
might agree to remit over a period not exceeding 20 years, the cash contributions 
payable by the State in excess of the value of the immunities and privileges enjoyed 
by the State (S. 146). 


The federal scheme not having matured, the position, as outlined above, 
remained the same until the Indian Independence Act, 1947, under S. 7 (1) (6) of 
which, paramountcy, i.e. all special relationship between the Crown and the 
Indian States lapsed®, and the Dominion of India inherited only a right to maintain 
the existing arrangements with the Indian States in matters of common concern, 
such as customs, posts and telegraphs, etc., by agreement. The Standstill agree- 
ments!° maintained these arrangements until the acceptance of the Constitution 
by these States, by Proclamations. 1 


InDIA 


Art. 278: Financial agreements with States in Part B—The framers of the Indian 
Constitution early realised that no scheme of federation could be successful in India 
unless the Indian States were placed on the same footing as the provinces, and that 
there would be no strength or unity of the nation unless the financial and fiscal 
policy and administration of the entire territory were co-ordinated. In 1948, the 
Indian States Finance Enquiry Committee was appointed, with a view to making 
recommendations for effecting a financial integration of the Indian States with the 
rest of India in matters of federal finance. 


The Constitution substantially adopts the recommendations of this Committee, 
as a result of which, under the Constitution,— 


(i) The Union is to perform the same function (with respect to Lists 
I and III) in the States in Part B as in the States in Part A (subject to exceptions 
noted at proper places in this work). 


(it) All existing revenues of the States from ‘ federal ’ sources and all expendi- 
ture on ‘ federal ’ services together with all assets and liabilities are to be transferred 
to the Union. (Art. 295 ; Art. 246, Part XII, in general). 


(tit) States in Part B will enjoy no special privile i iti 
peci ges or immunities 
except those that are conferred by the Constitution itself, and the provisions as 


regards distribution of revenues, grants, etc., are to be the same for States in 
Part B as in the case of States in Part A. 


A sudden withdrawal of the ‘federal’ sources of revenue from the States in 
Part B might cause a serious dislocation in their administration. Hence, the present 


Article provides that special agreements may be made between the Union and 


the States in Part B, which would remain in force for not more than 10 from the 


commencement of the Constitution, subject to revision after ears as i i 
C ro 
the Proviso to cl. (2). , ae ee 


—— 
:n eee 


(8) See Aiyangar’s Government of India Act A : 2 
1937, pp. 187-8. Q ° ane, Meee. oa White Paper on Indian 
9) Herice, the tributes and contributions (11) App. LIV of the Whi 


ceased automatically. States, MS 6, p. 365 et sil te Paper on Indian 
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The matters to which such agreements may make special arrangements with 
the States in Part B (i.e., different from the foregoing provisions of Part XII of the 
Constitution) are— 


(a) Levy and collection of any tax leviable by the Union and distribution 
of the proceeds thereof otherwise than according to the provisions of Arts, 270, 272. 


(6) Financial assistance by the Government of India to compensate loss of 
revenue to such States on account of the scheme of financial integration, apart from 
the provisions of Art. 275. 

(c) Contribution on account of Privy Purse of Rulers otherwise than in 
accordance with Art. 291 (2). 


Analogous Provision —Art. 306 makes provision for similar agreements for con- 
t inuing the existing internal customs duties imposed by States in Part B. 


‘ 


279. (1) In the foregoing provisions of this Chapter, “‘ net 
ae proceeds” means in relation to any tax or 
ceilsulation of “net ore duty the proceeds thereof reduced by the 
: cost of collections, and for the purposes of 
those provisions the net proceeds of any tax or duty, or of any part 
of any tax or duty, in or attributable to any area shall be ascertained 
and certified by the Comptroller and Auditor-General of India, 
whose certificate shall be final. 


(2) Subject as aforesaid, and to any other express provision 
of this Chapter, a law made by Parliament or an order of the President 
may, in any case where under this Part the proceeds of any duty or 
tax are, or may be, assigned to any State, provide for the manner 
in which the proceeds are to be calculated, for the time from or 
at which and the manner in which any payments are to be made, 
for the making of adjustments between one financial year and another, 
and for any other incidental or ancillary matters. 


OTHER ConsTITUTIONS 


Government of India Act, 1935.—Art. 279 reproduces s. 144 of the Act of 1935 
with verbal changes. 


INDIA 


> sei ‘ ; ‘urs 
Art. 279 : Computation of ‘ net proceeds.’ —The expression net bo of the 


in Arts. 266 (1) ; 269 (2) ; 270 (2)-(3) 3 272 5 273 (1) 3 274 (2). ae 
ea oad a sack net proceeds are to be ascertained. e Soe 
of the Comptroller and Auditor-General of India will be final on this pom” 


Cl. (2) of this Article relates to the calculation of ‘proceeds’ under Art. 268 (2)- 


within two years from the 
commencement of this _ Constitution a 

a ame thereafter at the expiration of ike 

year or at such earlier time as the President TT cn 2 ip 
by order constitute a Finance Commission which sha oe 
Chairman and four other members to be appoin 


President. 


280. (1) The President shall, 
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(2) Parliament may by law determine the qualifications which 
shall be requisite for appointment as members of the Commission 
and the manner in which they shall be selected. 

(3) It shall be the duty of the Commission to make recommen- 
dations to the President as to— 


(a) the distribution between the Union and the States of the 
net proceeds of taxes which are to be, or may be, divided between 
them under this Chapter and the allocation between the States of 
the respective shares of such proceeds ; 


(6) the principles which should govern the grants-in-aid 
of the revenues of the States out of the Consolidated Fund of India ; 


(c) the continuance or modification of the terms of any agree- 
ment entered into by the Government of India with the Government 
of any State specified in Part B of the First Schedule under clause (1) 
of article 278 or under article 306; and 


(d) any other matter referred to the Commission by the 
President in the interests of sound finance. 


(4) The Commission shall determine their procedure and shall 
have such powers in the performance of their functions as Parliament 
may by law confer on them. 


281. The Presidentshallcause every recommendation made 

am sai sag by the Finance Commission under the provi- 
ecommen tons 0) ar : . . . . 

Finance Commission. © sions of this Constitution together with an 


explanatory memorandum as to the action 
taken thereon to be laid before each House of Parliament. 


Arts. 280-1 : Finance Commission.—These two Articles provide for the creation 
of a Finance Commission, within 2 years of the commencement of the Constitution, 


to make recommendations to the President as to how he should exercise his 
powers under— 


5 eee (2)-(3) [see Cl. 4 (6) (ii) of Art. 270] ; 275 (2) ; 278 (2), Proviso ; 


and also on any other matter referred t. 


Tiel GE chide ‘0 the Commission by the President, ‘in the 


Miscellaneous Financial Provisions 


282. The Union in a State may make any grants for any 
public purpose, notwithstanding that th 

Expend d i i | ace 
iy the Union ee purpose is not one with respect to which 
out of its revenues, Parliament or the Legislature of the State 
as the case may be, may make laws. : 

Sent ~-----OTHER. Constrrutions. — - - si 

_,, Government of India Act, 1935.~—Art. 28 ituti iuceewas 
St (2) ofS 1500 the Ack OFiggg. TT Constitution reproduces sub- 
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INDIA 

Art, 282: Scope of expenditure by Union or State—This Article provides that the 
spending powers of the Union or the State Legislature is not limited to the legislative 
powers conferred upen it.?? In other words, though the lists in the 7th Schedule 
define the /egislatize powers of the Union and the State, in the matter of expenditure, 
neither is circumscribed within the lists assigned to it. The only limit to the power 
of the Union ora State to spend ona _ purpose not included within its 
legislative power is that the purpose must be * public.’!% By virtue of this Article, 
it will be possible for a State to make grants in favour of the institution and Uni- 
versities specified in Entries 63-4 of List I. On this point, our Constitution 
follows the American precedent '? and departs from the Australian precedent 1%-a, 
according to which the spending power is coterminous with the legislative power. 
283. (1) The custody of the Consolidated Fund of India 
and the Contingency Fund of India, the 
Custody, etc., of Consoli- payment of moneys into such Funds, the 
dated Funds, | Contagci Withdrawal of moneys therefrom, the custody 
ed te the public accounts. of public moneys other than those credited 
to such Funds received by or on_ behaf of 
the Government of India, their payment into the public account 
of India and the withdrawal of moneys from such account and all 
other matters connected with or ancillary to matters aforesaid shall 
be regulated by law made by Parliament, and, until provision in 
that behalf is so made, shall be regulated by rules made by the 

President. 

(2) The custody of the Consolidated Fund of a State and 
the Contingency Fund of a State, the payment of moneys into such 
Funds, the withdrawal of moneys therefrom, the custody of public 
monevs other than those credited to such Funds received by or on 
behalf of the Government of the State, their payment into the public 
account of the State and the withdrawal of moneys from such account 
and all other matters connected with or ancillary to na 
aforesaid shall be regulated by law made by the Legislature of i“ 
State, and, until provision in that behalf is so made, shall be regulate 
by rules made by the Governor or Rajpramukh of the State. 


OrHER CoNnsTITUTIONS : 
Government of India Act, 1935.—Sec. 151 of that Act as amended in 1947, 


prove ince for the purpose 
“ Rules may be made by the Governor-General and by the Governor of a Brome cole Province, 


securing that all moneys received on account ¢ Dom be paid into 
the eae may be, shall, with such exceptions, if any, as may re specified in te ee Pet erise 
the public account of the Dominion or of the Province, and the ru oe nent se shes into the 
some person to prescribe, the procedure to be followed in respec te tere ton yay other 
said account, the withdraw al of moneys therefrom, the re y o y 

matters connected with or ancillary to the matters aforesaid. 


INDIA 


Art. 283 : Custody of public moneys. —This Article ieee 
provisions of section 151 of the Act of 1935 in the fo Te ie Rend ot Oe 
of one fund, vz., the “revenues of the Federation e shee Contingency Fauids 
Province’), we have three funds—the Consolidated ay Pe pongeect operations 
the Public Account. (6) Though the sources of the three fun > ; 
ecries rats oesanee 


m the corresponding 
respects—(@) Instead 


ee ae . “S.1; Pe 15405 ante, a wealth (1946) 
(12) Ch U.S. vy. Butler, (1936) 297. U. “for Victoria v. Commo 
Helvering v. Davis (1937) 301 U. S. 619 (640). si ee: 


(13) As to what is a * public purpose’, see. 
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would be regulated by rules having the same authority, viz., law made by the 
Legislature. Executive rules will remain in force only until the Legislature enters 
upon the field. 


The object of this Article is to place the custody as well as payment of all 
public moneys under control of the Legislature, as in England : 

“This is with a view to regularising the receipts of money... . . Tt is desired in the first 
place, to prevent any department making money on its own!account For instance, a department might 
sell land and then appropriate the proceeds of the sale to its own finances, and thereby upset the appro- 
priations that had originally been authenticated for it, or the public works department might buy 
a piece of land and thereby increase the amount of the grants voted for the purpose of that department. 
Another object is to ensure that no Government officer can keep sums of money in his custody?® . . 27 

Cl. (2): Rules relating to State Consolidated Fund.—The following rule!® has 
been made by the Governor of West Bengal under the present clause— 

“ The custody of the consolidated fund of the State of West Bengal, the payment of monies into 
that fund, the withdrawal of monies therefrom, the custody of public monies other than those credited 
to that fund received by or on behalf of the Government of the State of West Bengal, their payments 
into the public account of the State of West Bengal and the withdrawal of monies from such account 
and all other matters, connected with or ancillary to the matters aforesaid shall be regulated by the 
rules made by the Provincial Government of the Province of West Bengal or by any person authorised 
by it in that behalf under section 151 of the Government of India Act, 1935, and in force on the 25th 
day of January, 1950, regulating such matters in relation to monies received on account of the revenues 
of the said Province, in so far as such rules are not inconsistent with the provisions of the said Consti- 


tution, and the said rules, in their application to the aforesaid matters, shall be read subject to all 
necessary modifications,” 


Custody of suitors’ depo- i i 
stelle Gan eel 284. All moneys received by or deposited 


by public servants and courts, with— 


(2) any officer employed in connection with the affairs of 
the Union or of a State in his capacity as such, other than revenues 
or public moneys raised or received by the Government of India 
or the Government of the State, as the case may be, or 


(6) any court within the territory of India to the credit of 
any cause, matter, account or persons, 


shall be paid into the public account of India or the public account 
of the State, as the case may be. 


Art. 284: The Public Account-—This Article provides that no public officer 
shall keep in his custody any money collected by him or deposited with him as 
officer but shall pay the same into the public account of the Union or the State 


as the case may be. Similar is the provision as to receipts on Courts, [See, further 
under Art. 283, above]. P P . [See fui , 


285. (1) The property of the Union shall, save in so far as 
given Parliament may by law _ otherwise pro- 
of the Union from ba Vide, be exempt from all taxes imposed 


taxation. by a State or by any authority within 
a State. 


(2) Nothing in clause (1) shall, until Parliament by law 
otherwise provides, prevent any authority within a State from levying 
any tax on any property of the Union to which such property was 

fe See Art. 284, below. March, 1 Cal. G. i 
(18) GF Parl: Debetes, Vol. $00, Col, » 1950, Cal. Gazette, Extraordinary, dated 
(16) Se No. 3468 PB.) ue aa SHR eee 
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immediately before the commencement of this Constitution liable 
or treated as liable, so long as that tax continues to be levied in that 


State. 


OTHER CONSTITUTIONS 


_ US. 4.—In the United States Constitution, there is no specific provision 
like that in Sec, 114 of the Australian Constitution, ‘prescribing immunity from 
mutual taxation, but the principle has been derived from the wider doctrine of 
‘Immunity of Instrumentalities.’ The doctrine as propounded in McCulloch v. 
Maryland!? exempts not only the property but also the functions and instrumentalitics 
of the Federal Government, from State taxation. [See p. 526, ante]. Thus, the 
following Federal property has been held to be immune from States taxation : 


(i) Federal buildings and lands!7-4. 
(ii) That portion of a bank’s capital stock which is levied in Federal bonds'$. 
(iii) Franchises granted by the Federal Government to corporations. '* 
But a State may impose a tax on a bequest to the Federal Government, on the 
ground that an inheritance tax is not a tax on property but on its transmission by 
will or descent?®, even though the property bequeathed may consist of Federal 
bonds.?? 


Similarly, it has been held that the Federal Government may tax—a legacy 
to the State Government, on the ground that such tax is a tax not on property but 
upon succession**. 

Australia.—Sec. 114 of the Commonwealth of Australia Act, 1900, says— 

“\ State shall not without the consent of the Parliament of the Commonwealth . + » impose 
any tax on property of any kind belonging to the Commonwealth, or shall the Commonwealth impose 
any tax on property of any kind belonging to a State”’. 

The prohibition contained in this section is a different from the implied prohibi- 
tion underlying the doctrine of ‘ immunity of Instrumentalities.’ [See p. 527, ante]. 
The latter is a prohibition of interference with action while the present _one is a 
prohibition of taxation of Governmental property?®. (1) Thus, under Sec. 114, 
the Commonwealth was exempt from local rates in respect of property which it 
had occupied during war.?! 

Property” in this section means merely “ the physical substance of the 
thing possessed »25 The above section does not apply unless the duty or tax 18 
imposed on the property itself, Thus rails imported by a State were held liable to 
the Commonwealth import duty [imposed under Sec. 51 (2)] because the duty 
was payable not on property as property, but on the act of importation, —the movement 


of property.” *° 
Canada.—Sec. 125 of th 
“No lands or property belonging to Canada 


Though the above section formulate: 


as well as the Provinces from mutual taxation, | 
to prevent the Provinces from taxing Dominion property. 
has been allowed only to protect the Crown’s interest in the 


el 
(at) Plummer v. Coler, 178 U.S. 115+ 


(17) McCulloch v. Maryland, (1819) 4 Wh. 316. , a Us 
i i . i 4 q y Ye tman, 190 U.S. 249- 
(17-4) Wisconsin Ry. v. Price, (1894) 133 a (33) =e eeitiative and Executive Powers, 


e British North America Act, 1867, says— 
or any province shall be liable to taxation”. 


s the rule of immunity of the Dominion 


tion, the section has been mostly applied 
But the exemption 


property and not the 


490. Erie 
ag ee Mae (ee Pn Essendon Corporation v. Criterion Theatres, 


2 BI. 620. 
ifornia.v. Ce ific Rai 8) (1947) 74 CLR. 1. ; : 
oe v. Central Pacific Railroad, (1888)  ( ee it Oe Blind vy. A. G, for Comanon 
wealth, (1915) 20 C.L.R. 148. 


(20) United States v. Perkins, 163 U.S. 625. 
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beneficial interest that any private person or corporation may have in property, 
the’ legal title of which is vested in the Crown.’ Again, though lands under lease 
to the Dominion Government for military purposes were held immune from 
municipal taxes*, the Dominion Government was held liable to pay city water 
rates on the ground that they were the price charged for a commodity furnished.’ 


Government of India Act, 1935.—Sec. 154 of that Act was— 

‘* Property vested in His Majesty for purposes of the Government of the Federation shall, save 
in so far as any Federal law may otherwise provide, be exempt from all taxes imposed by, or by any 
authority within a Province or Federated State : 

Provided that, until any Federal law otherwise provides. any property so vested which was im- 
mediately before the commencement of Part III of this Act liable, or treated as liable, to any such 
tax, shall, so long as that tax continues, continue to be liable, or to be treated as liable. thercto.”” 

While the main paragraph exempted property of ihe Central Government 
from Provincial or local taxation, the Proviso maintained the liability existing 
on 1—4—37, until the Central Legislature provided otherwise. Now, before the 
Act of 1935, the scheme of Government was unitary, and there was no law, exempting 
Government property from taxation. Part III of the Act came into force on Ist 
April, 1937. Hence, properties belonging to the Crown and in existence prior to 
that date were governed by the general law enunciated by the Courts. 


Judicial opinion, however, was not uniform. In some cases*, it was held 
that statutes imposing duties or taxes bind Government unless the very nature of 
the duty or tax is such as to be inapplicable to Government. On the other hand, 
in some cases®, it was held that law was the same in India as in England, which 
may be summarised as follows : 


In England, the principle of immunity of Crown property from taxation follows 
from the Prerogative that the Crown is not bound by any statute unless expressly 
named. Property owned and occupied by the Crown is exempt from taxation, 
unless rendered liable by express words or by necessary implication, by the taxing 
statute. The presumption is against a statute binding Crown property.? 


_ This exemption would be available equally against taxes normally levied 
against owners, in cases where property was owned by the Crown, and against tax 
normally levied against occupiers, where the Property was occupied for Crown 
purposes. 


The following are some examples where Crown property has been held 
exempt from taxation, in the absence of ‘ Statutory provisions’ : 


_ (i) Premises used as stables for the Regiment of the Horse Guards were 
not liable to taxation’. (ii) A building used for the County Police Station was 
free from liability for the poor rate®. (iii) Premises purchased by the 
Commanding Officer of a Volunteer Battalion and used for Purposes of the 
Battalion'® or houses taken for the occupation of Sergeants in the Regular 
Army, were exempt from tax. (iv) A drill hall erected by a County Terri- 
torial Army Assessment Committee for the use of a local company was exempt 


from occupiers’ tax, even though the hall w in wi 
as used in winter for dances b 
members of the company and their relations!2, ? 


es hg immunity, again, does not depend upon the character or incidence of 
fax. 














“ i cee Co. v. A. G. of Alberta, (1911) a a v. Donaldson, (1842) toM. & W. ie 
(2). 4. 6. of Canada v. Montreal, (1885) 13 Ca).” n 7 een aie 
edo it atl ermine tng ts each Ben 

of Calcutta, A.LR. 1948 Cal. 116 ( 119). me a 2 KB — en nee: es t1908): 

( o rag we ee for City of Madras, { ‘ ?) pa v. Thomas, (1912) 1 K.B, 690. 
(6) ic of State v. Mathura, (18g) 14 (1935) 2 KB. aay ie Deatiee pemmteey 


C~77 
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“The exemption of the Crown from the incidence of rating statutes is a general privilege, and is 
nowise dependent upon the local or imperial character of the rate. It takes effect in all cases when 
the Crown is not named in the statute, or, in all cases where the enactments do not take away the 
privilege, either in express terms or by plain and necessary implication. ....... In other 
words, the existence of the same kind and degree of interest, on the part of the Crown, which is deemed 
in law sufficient to protect an occupier from liability to the poor rate, must be held sufficient to shield 
the owner of the bare legal estate against any demand for payment of the income-tax "’.1* 


INDIA 


Art. 285: Exemption of property of the Union from State Taxation.—The system 
of double government set up by a federal Constitution requires, for its smooth 
working, the immunity of the property of one Government from taxation by another. 
Though there is some difference between the several federal Constitutions as to the 
extent up to which this immunity should go, there is an agreement on the principle 
that mutual immunity from taxation would save a good deal of fruitless labour in 
assessment and calculation and cross-accounting of taxes between the two govern- 
ments (Union and State). 


Our Constitution embodies this principle in Arts. 285 and 289. The present 
Article deals with immunity of the property of the Union from State taxation. 


The rule laid down in this Article is narrower than the doctrine of “ Immunity 
of Instrumenialities ” as propounded in the United States; inasmuch as it exempts 
only “ property ” and not the functions or instrumentalities of the Union [see p. 526, 
ante|. Cl. (2) of the Article corresponds to the Proviso to Sec. 154 of the Act of 
1935 and maintains the status quo until Parliament legislates to the contrary. 


Cause (1). 


Cl. (1): % Property of the Union ”.—The omission of the word “ vest” ae 
occurred in Sec. 134 of the Government of India Act, 1935; does not make much 
difference, for a property cannot be “of the Union”, unless the owner of the pro- 

erty is the Union. Thus, property which has been “ acquired” by the Union 
under Art. 24 (2) is a property of the Union, but not a property which has been 
merely “ requisitioned ”’, for ownership is not affected by an order of Sek : 
But ifthe Union Government erects buildings on requisitioned lands, the it ings 
become “property *” of the Union within the meaning of the ed 
though the Union is not the owner of the land upon which the building s' . 


The immunity depends net on the nature or purpose of the ve but upon sete 
ownership of the property. The modes in which a property may come a © P' 
perty of the Union * are laid down in Arts. 294-298. These are— 

(i) Property acquired by succession from the Dominion of India [Art. 29+ 
uccession from the Indian States corresponding 
ne conditions provided in Art. 295 (1)+ 
pse or bona vacantia [Art 


(ii) Property acquired by s 


(a)]. 


to the States in Part B, subject to th 


(iii) Property accruing to the Union by escheat, la 


296]. 2 oe iy 
(iv) Things underlying the ocean within territorial waters of India [ 
gs ying 


— i ; rty for the 
eS (v) Purchase or acquisition (Art. 313 Entry 33, List I] of property for 
-poses of the Union [Art. 298). ; 
ose Property ’.-—The expression “ property ” in au te Be 
a perfectly general sense and would include land, building, ane isa 


. vi i arket an 
and in fact everything that has a money value in the m 7 


. og 5 “N. 21, affirmed by (1949) 
(13) Coomber v. Justices of Berks, (1883) 9 A.C. School, (1948) 53 C.W.N. 2315 


I F.L.J. 361 (F.C.)- 
(14) Corporation of Calcutta vy. St. Thomas’ 
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the purview of any taxing statute'®. Naval, Military and Air Force works, 
specified in List I (6), would come within this expression. 


A receipt cannot be regarded as property for the purposes of this article!®. 


This article has no reference to the ultimate incidence of the burden of a tax!7 
but on the nature of a tax, viz., whether it is a fax on property. Hence, tenants of 
Union land would be exempt from a State or Union tax which is imposed and levied 
on “rateable land”’18, 


“‘ Save in so far as Parliament may by law otherwise provide ’’.—These words suggest 
that Parliament may by law permit a State or any authority within a State to impose 
a tax on Union property. The object of Cl. (1), thus is not to prevent State or 
local taxation of Union property altogether, but to bring it under control of Parlia- 
ment, 


** Alt taxes ”.—The word “‘ tax” in this context is to be interpreted in a wide 
sense, including any imposition or levy in the nature of a tax. For, otherwise, 


the State Government would be able to do something indirectly what it cannot 
do directly 19-29, 


“* Any authority within a State.” —This expression makes it clear that the exemp- 
tion relates not only to taxes imposed by the State itself, but also by subordinate 
bodies like Municipalities and other local authorities!®-?°, who cannot possibly have 
a larger power than the State itself by which they are created. 


Cause (2). 


Cl. (2): Saving of local taxation.—This clause is in the nature of a Proviso upon 
clause (1). But it empowers Parliament to cut down the exception introduced 
by Cl. (2). Any local tax on Union property which is saved by Cl. (2) shall cease 
to be valid as soon as Parliament by law provides to that effect. 


While Cl. (1) enunciates that property of the Union 
any State or local taxation, Cl. (2) saves the existing power of local bodies to tax 
Union property so long as Parliament does not legislate otherwise. Thus the 
status quo as to local taxation is maintained, but Parliament is given the ower to 
control such taxation, It is to be noted that Cl. (2) saves the power only of ‘any 
authority within a State’ and not that of the State legislature, Subject to le a 
lation by Parliament, the power of a local authority to tax any particular fem of 
Union property depends upon one question only, viz., ‘ whether such pro y 
was liable or treated as liable to such taxation before the commencement of he 


Constitution.’ If that question is answered in i 
ons ; the affirmati 
within any State would be entitled 


: : h pro 
so far as that particular authority is concerned, the tax is Property even though 


shall be exempted from 


Cl. (2) being an exce 
to be construed strictly.15 


“ Liable or treated as liable.”—These words mean 
the Proviso, the Property must have been in physical 
the commencement of the Constitution. Th 
attached to a non-existent thing ; 
non-existent thing. Ni i 
aforesaid date are therefore exem t x i 
been erected may be liable to tax meee Ge ieee ot hich say Rave 


Four conditions are necessary in oy, i 
on Ty in order to br ty withi 3 
order to make it liable to taxation : NS @ Property within Cl. (2) in 


Ption engrafted on the general provision in Cl, (1), has 


that in order to come within 
existence immediately before 
ere could have been no liability 


e i 1 y ne a oe ve aroaion of Calcutta, 4 Aust. Dig. 236. 
“TR. 1948 Cal. 116 (119). (19- CE nici i 
Go Gn” Palani ves 9-20) Cf. Municipal Council y, Sydney 
2 4 fe Ses PRSERo. 2 CLR. 208, Wyn, Legislative and Biesoo!) 
5 20 2 * Gover 
1 . . QI- 
(18) Coaldake v. Brisbane City Council, (1928) me (oan) se Corporation FR 
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bate Oe of the property immediately before the commence- 
(b) Liability of the property to the tax on that date ; 
. (¢) Physical existence of the property now, i.¢., at the time when the tax 
is sought to be levied ; 
(d) Liability of the property to tax now.?3 


we Treated as liable”’—These words, as an alternaiive to ‘liable’ have been 
evidently used to obviate the contention that any taxes which had in fact been 
collected before the commencement of the Constitution, were not legally enforceable 
All taxes which were in fact collected prior 0 the commencement of the Constitution 
will continue, unless the Union Parliament enacts any law to the contrary.?! 


me) Before Commencement of Constitution.’ —Cl. (2) says that properties which were 
liable or treated as liable te tax before the commencement of the Constitution, 
will continue to be so liable, until the Union Parliament legislates to the contrary. 


As to what properties were treated as liable to taxation before the commence- 
ment of this Constitution, see the law under the Government of India Act, 1935, 
and before that Act, at p. 609, ante. : , 

ns Analogous Provision.—The corresponding immunity of State property from 
Union taxation is laid down by Art. 289, post. . 


noes er, 5 286. (1) No law of a State shall impose, 

estrictions as (oO 1mposi- i 1 iti 

5 Re rie ale aoe or authorise the imposition of, a tax on the 

purchase of oods. sale or purchase of goods where such sale or 
purchase takes place— 


(a) outside the State ; or 

(b) in the course of the import of the goods into, or export of 
the goods out of, the territory of India. 

Explanation —For the purposes of sub-clause (a), a sale or 
ll be deemed to have taken place in the State in which 
livered as a direct result of such sale 
or purchase for the purpose of consumption in that State, notwith- 
standing the fact that under the general law relating to sale of goods 
the property in the goods has by reason of such sale or purchase 
passed in another State. 

(2) Except in so far as Parliament may by law otherwise 
provide, no law of a State shall impose, or authorise the imposition 
of, a tax on the sale or purchase of any goods where such sale or 
purchase takes place in the course of inter-State trade or commerce + 


Provided that the President may by order direct that any tax 
on the sale or purchase of goods which was being lawfully levied by 
the Government of any State immediately before the commence- 
ment of this Constitution shall, notwithstanding that the imposition 
of such tax is contrary to the provisions of this clause, continue 


to be levied until the thirty-first day of March, 195!- 


purchase sha 
the goods have actually been de 


; ‘ - F i il v. Corpo- 
(23) CG, ia Council v. Corporation @ Calcutta, (24) Cf. Governor-General in Counc 
(1947) 52 CWN. a: re . ration of Calcutta, A.1.R. 1948. Cal. 116 ( 122). 
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(3) No law made by the Legislature of a State imposing, or 
authorising the imposition of, a tax on the sale or purchase of any such 
goods as have been declared by Parliament by law to be essential 
for the life of the community shall have effect unless it has been reserved 
for the consideration of the President and has received his assent. 


Art. 286 : Restrictions upon imposition of sales tax by a State.—The power to impose 
taxes on ‘sale or purchase of goods other than newspapers belongs to the State 
(Entry 54, List II). But ‘ taxes on imports and exports’ [Entry 83, List I] and 
“inter-State trade and commerce’ [Entry 42, List I] are exclusive Union subjects. 
Art. 286 is intended to ensure that sales taxes imposed by the States do not interfere?® 
with imports and exports and inter-State trade and commerce, which are matters 
of national concern, and are beyond the competence of the States. Hence, the 
present Article lays down certain limitations upon the power of the States to enact 
sales tax legislation. 


Cl. (1) : No tax on sales outside the State—This clause practically reiterates the 
provision in the Legislative list that taxes on imports and exports [Entry 83, List 1] 
shall be the exclusive jurisdiction of the Union and the principle that the taxing 
jurisdiction of a State is limited to intra-State transactions [Art. 245 (1)]. 


The Explanation explains the meaning of the expression ‘ outside the State ’ 
in sub-cl. (a). A State shall have the power to tax a sale or purchase only if two 
conditions are satisfied, viz., that—(i) the goods have been actually delivered within 
that State as a direct result of such transaction of sale or purchase ; (ii) such delivery 
takes place for the purpose of consumption of the goods within that State. If these 
two conditions are satisfied, that State has the power to tax that transaction of sale 
or purchase even though title to the goods has passed in another State under the 
general law relating to the sale of goods. On the other hand, if the delivery and 
consumption does not take place within a State, it cannot tax a sale or purchase 


on the ground that the property in the goods by such sale or purchase has vested 
within its territory. 


Cl. (2): Restriction to impose sales tax on inter-State transactions.—This clause 


supports the principle of freedom of inter-State trade and commerce, enunciated 
by Art. 301, post. 


Analogous Provision—See in this connection, Art. 304, post. 


Proviso to Cl. (2).—This is only a transitional provision which will cease to be 
operative after gist March, 1951. At the commencement of the Constitution, 
some Provinces were, in fact, levying some taxes on sales which would offend against 
Cl. (2). In order to prevent a dislocation of the finances of those Provinces by an 
immediate abolition of those taxes, the Proviso gives them time to adjust, till 31st 
March, 1950, by empowering the President to validate such taxes till that date. 
The President has accordingly promulgated the Sales Tax Continuance Order 
1950,! providing that— , 

“ Any tax on the sale or purchase of 
of any State immediately before the co: 


gist day of March, 1951, continue to be levied notwithstandin 
contrary to the provisions of Cl. (2) of Art. 286 of the said Const; 


Cl. (3) : Taxes on sales of * essential? ods. —This clause embodies inci 
that some commodities are essential for tke life of the community one 
and that, accordingly, they should not be subject to sales tax by the States in which 
they are found, without Union control. So, it provides that if Parliament declares 
by law that any commodity is so essential [of. Entry 3, List III], no State Bill 
levying a tax on the sale or purchase of such goods shall become a law unless it 


(25) There was such interference under the Article. 
overnment of India Act, 1935, in which there (1) C.O. 7—Gaz. of India 
> 


Was no provision corresponding to the present dated 26th January, 1950 Eateanrtinaey, 
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is reserved for the consideration of the President and has received his assent [See 
Art. 200, ante]. 


Analogous Provision —See Entry 3, List III. 


287. Save in so far as Parliament may by law otherwise pro- 

il fait gap t a aa vide, no law of a State shall impose, or authorise 

electricity, Fy the imposition of, a tax on the consumption 

; or sale of electricity (whether produced by a 
Government or other persons) which is— 


(a) consumed by the Government of India, or sold to the 
Government of India for consumption by that Government; or 


(6) consumed in the construction, maintenance or operation 
of any railway by the Government of India or a railway company 
operating that railway, or sold to that Government or any such 
railway company for consumption in the construction, maintenance 
or operation of any railway, 


and any such law imposing, or authorising the imposition of, a tax 
on the sale of electricity shall secure that the price of electricity sold 
to the Government of India for consumption by that Government, 
or to any such railway company as aforesaid for consumption in the 
construction, maintenance or operation of any railway, shall be less 
by the amount of the tax than the price charged to other consumers 
of a substantial quantity of electricity. 


OTHER CONSTITUTIONS 


Government of India Act, 1935.—Art. 287 of the Constitution reproduces Art. 
154-A of the Government of India Act, 1935. 


INDIA 


Art. 387 : Exemption from State taxes on Electricity consumed by Government of India 
or a railway.—Arts. 287-8 constitute partial importations of the doctrine of om 
of instrumentalities in relation to the Union. They ensure immunity of certail 


functions carried on by the Union, as distinguished from property. 


Under Entries 53 and 54 of List II, the State Legislature has the power to 
impose— 

“taxes on the consumption or sale of electricity; 

than newspapers.” : init 

But ‘ railways ’? and ‘ inter-State rivers and river-valleys’® are Union subjects: 


: Ses 5 ioe 
Arts. 287-8, therefore, exempt the consumption or sale of Screen ae 
by these Union agencies, from any State tax as above. Art. 287 has two Pp 


(i) Save in so far as permitted by Union legislation, no_ State shall tax the 


E rm ee + the Government of India 
consumption or sale of electricity which is consumed by fa railway. 


itself or in the construction, maintenance or operation 0} eae 
‘ti : i y Parli 
(ii) Secondly, when the imposition of such tax is penne ack ecticity 
the law imposing or authorising the tax shall secure that ee ee aay agntaind 4 
sold to the Government of India for consumption by itself or y face Me nt “of that 
by it, shall be less than that charged to other customers, by 


by Hy shall be less than that charged to other stones DY US TO ——— 


(3) Entry 56, List I. 


»* taxes on the sale or purchase “of goods other 


(2) Entry 22, List I. 
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tax; in other words, the law imposing the tax must provide that the incidence 
of the tax shall be upon the producer of the electricity and not upon the Government 
of India or the railway,—as consumer. 


288. (1) Save in so faras the President may by order otherwise 

provide, no law of a State in force immediately 

Exemption from taxation before the commencement of this Constitution 

Py ne Speer on eat shall impose, or authorise the imposition of, 

a tax in respect of any water or electricity 

stored, generated, consumed, distributed or sold by any authority 

established by any existing law or any law made by Parliament for 
regulating or developing any inter-State river or river-valley. 


Explanation —The expression “‘law of a State in force’? in 
this clause shall include a law of a State passed or made before the 
commencement of this Constitution and not previously repealed, 
notwithstanding that it or parts of it may not be then in operation 
either at all or in particular areas. 


(2) The Legislature of a State may by law impose, or authorise 
the imposition of, any such tax as is mentioned in clause (1), but no 
such law shall have any effect unless it has, after having been reserved 
for the consideration of the President, received his assent; and if 
any such law provides for the fixation of the rates and other incidents 
of such tax by means of rules or orders to be made under the law by 
any authority, the law shall provide for the previous consent of the 
President being obtained to the making of any such rule or order. 


Art, 288: Exemption from State taxation of water or electricity —The object of this 
Article is to exempt, subject to any order of the President to the contrary,—certain 
objects of inter-State public utility, from existing State taxation. Future taxation 
of such concerns by the States is also made subject to President’s assent to such 
legislation. 


This provision is in respect of water or electricity generated, consumed, distri- 
buted or sold by any authority established for regulating or developing any inter- 
State river or river-valley [¢f. Entry 56 of List Tj. 


“ Any authority established by any existing law.—For instance, Ss. 13-21 of the 


Damodar Valley Corporation Act (XIV of 1948) empowers the Damodar Valley 
Corporation to sell water and electricity, under certain conditions. 


Exemption of property and . 
income of a State from Union 289. (1) The proper ty and income of 
taxation, a State shall be exempt from Union. taxation. 


_ (2) Nothing in clause (1) shall prevent the Union from im- 
posing, or authorising the imposition of, any tax to such extent, if 
any, as Parliament may by law provide in respect of a trade or business 
of any kind carried on by, or on behalf of, the Government of a State 
or any operations connected therewith, or any property used or 
occupied for the purposes of such trade or business, or any income 
accruing or arising in connection therewith. 


(3) Nothing in clause (2) shall apply to any trade or busi 
or to any class of trade or business, which Parliament nay tole 
declare to be incidental to the ordinary functions of Government. 
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OrHer Constitutions 
U.S. A—See p. 608, ante. 


-lustralia.—S. 114 of the Australian Constitution which enunciates the rule of 
immunity from mutual taxation, has already been reproduced at p. 608, ante. 


Canada.—See S. 125, quoted at p. 608, ante. 
Government of India Act, 1935.—S. 155 (1) of that Act provided— 


(1) Subject as hereinafter provided. the Government of a Province and the Ruler of a 
Federated State shall not be liable to Federal taxation in respect of lands or buildings situate in British 
India or income accruing, arising or received in British India : 


Provided that— 
a) where a trade or business of any kind is carried on by or on behalf of the Government 
of a Province in any part of British India outside that Province or by a Ruler in any part of British 
India, nothing in this sub-section shall exempt that Government or Ruler from any Federal taxation 


in respect of that trade or business, or any operations connected therewith, or any income arising 
in connection therewith, or any property occupied for the purposes thereof ; , 


INDIA 


Art. 289 : Immunity of State property from Union Taxation —This Article corres- 
ponds to S. 155 of the Government of India Act, 1935, but improves upon it in 
several respects : (a) while S. 155 of the Act exempted only ‘ lands and buildings’ 
so that movable property belonging to the Provinces were subject to customs and 
excise duties levied by the Centre4—the present Article exempts any property of 


the State from Union taxation, including movables, except those coming under 
Cl. (2). 


(6) Cl. (2) of this Article in wider than Proviso (a) to S. 155 of the Act of 1935 in 
so far as the words “ in any part of British India outside that Province” are not 
reproduced in the present Article. The result is that while under the Act of 1935, 
business carried on by the units within their own territory was exempt from Federal 
taxation (e.g., income-tax), there is no such exemption under the Constitution. 


(c) Cl. (3), which is new,—enables Parliament to make exceptions to the 
application of Cl. (2). 
Cx. (1) : Exemption of property and income of a State.—It is to be noted that we 
in Art. 285 (1), there is specific mention of ‘ any authority within the State eal 
from a State, there is no mention of any authority within the State within the pre — 
Article. Hence, the property or income of local authorities shall have no sony 
from Union taxation whether those are used for commercial or non-commerc 
purposes. jh te 
As to the Siate, it is to be noted that not only the property but a Dies 
of a Staie is exempted, provided it is not income arising from any trade or 
or operations connected therewith. a bs, 
CL. (2) : Trade or business not exempted.—Even the wider dactsine eae 
of Instrumentalities’ [see p. 527, ante], is confined to eens Gaeaiaent 
and does not exempt trading or commercial functions entree re aie ae 
like a private trader, eg., the lighting of streets®, supply of ele 3 
liquor. * ee 
As to what are governmental functions, see pp.216-7, agi Seah 
administration of justice, maintenance of order, repression 
education, development of natural resources. 
ee 


TS 
ic 8. 
Corporation, (1919) 26 CLR. 508. os 
8) 5 C.L.R. 818 GH Sree oe “South Carolina v. U. &, 1 BE os 
ey Thome v. Cnion Pac. Ry., 9 Wall. 5793 (8) Coomber v. Justices of > ) 
Central Pac. Ry. v. California, 162 U.S. gt. (74)- 
(6) Federated Municipal Employees v. Melbourne 


(4) Following A.-G. v. 
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Cl. (3) : Power of Parliament—What is a governmental function and what is 
a trading or business function is not always easy to determine®. Thus, in Australia, 
activities of the Government have been held to be ‘ industrial’ even though nothing 
is charged for the services, e.g., municipal road construction®-a harbour dredging, 
piloting, ferries}®. 

Our Constitution avoids this difficulty by empowering Parliament to declar€ 
by law? that any trade or business carried on by a State shall not come within th¢ 
scope of Cl. (2) of this Article, but shall be deemed to be ‘ incidental to the ordinary 
functions of Government’. Upon such declaration, no axation by the Union o 
such trade or business or of property or income connected therewith will be possible- 


From the standpoint of the Courts there is an important difference between 
Cls. (2) and (3). Though the power of Parliament to declare a trade or 
business as ‘ incidental to the ordinary functions of Government’ is final (Cl. (3)], 
the selection by Parliament of a particular function for taxation as a trade or business, 
under Cl. (2), does not preclude the Court from enquiring whether it is really 
a ‘ trade or business’ so as to be excepted from the scope of the general prohibition 
in Cl. (1). In short, the determination of Parliament under Cl. (2) is not final. 


290. Where under the provisions of this Constitution the 

expenses of any court or commission, or the 

Adjustment in respect of pension payable to or in respect of a person 

certain expenses and pensions. who has served before the commencement of 

this Constitution under the Crown in India or 

after such commencement in connection with the affairs of the Union 

or of a State, are charged on the Consolidated Fund of India or the 
Consolidated Fund of a State, then, if— 


(a) in the case of a charge on the Consolidated Fund of India, 
the Court or Commission serves any of the separate needs of a State, 


or the person has served wholly or in part in connection with the 
affairs of a State ; or 


(6) in the case of a charge on the Consolidated Fund of a 
State, the Court or Commission serves any of the separate needs of the 
Union or another State, or the person has served wholly or in part in 
connection with the affairs of the Union or another State, 


there shall be charged on and paid out of the Consolidated Fund 
of the State or, as the case may be, the Consolidated Fund of India 
or the Consolidated Fund of the other State, such contribution in 
respect of the expenses or pension as may be agreed, or as may in 


default of agreement be determined b bitrat i 
by the Chief Justice of India. fon eee re Bea 


_ ART. 290: ADJUSTMENT OF EXPENSES BETWEEN 
Article Provides for adjustment, by agreement or arbi 
Pensions, etc., which b 
or the States inter se. 


Union anv Stares.—This 
; tration of certain expenses 
are liable to be shared between the Union and the States 


6 Grn cae \. Commonwealth, (1942) Qu). “Ina fully self-governing country where 
‘ oe Joe and Shire Employees’ Case, ee ce Pees peli bit 
rom Mere 508. SG _- activity may become a function of overn ven 

) ervice v. Commonwealth Steamship if Parliament so determines.”? (South dustratie nt 


«Association, (1920) 28 C.L.R. 436. Co: 
ee mmonwealth, (1942) 65 C.L.R. 373 (423)]. 
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291. (1) Where under any covenant or agreement entered 
into by the Ruler of any Indian State before 
. the commencement of this Constitution, the 
payment of any sums, free of tax, has been guaranteed or assured 
by the Government of the Dominion of India to any Ruler of such 
State as privy purse— 


Privy purse sums of Rulers. 


a such sums shall be charged on, and paid out of, the Consoli- 
dated Fund of India ; and 


‘b) the sums so paid to any Ruler shali be exempt from all 
taxes on income. 


(2) Where the territories of any such Indian State as aforesaid 
are comprised within a State specified in Part A or Part B of the 
First Schedule, there shall be charged on, and paid out of, the Consoli- 
dated Fund of that State such contribution, if any, in respect of the 
payments made by the Government of India under clause (1) and 
for such period as may, subject to any agreement entered into in that 
behalf under clause (1) of article 278, be determined by order of 
the President. 


Arr. 291: Privy purse or Rurers.—See definition of ‘ Ruler of an Indian 
Staie’ in Ari. 366 (22), post. 


Prior io the integration of the States on the eve of this Constitution, there 
was no distinction in the Indian States between expenditure on account of the 
administration and ihe private or personal expenses of the Rulers. As absolute, 
Sovereigns, they had practically an unrestricted right to draw from the revenues of 
their respective Staies.!?_ The accession of ihese States to the Union of India, 
and the surrender of the Rulers of all their ruling powers, as well as the integration 
and merger of the States, were all voluntary acts.1* In consideration of such surrender, 
all ihe agreements of Merger and the Covenanis for formation of the Unions of 
States!! fixed a certain sum as the Rulers’ Privy Purse, intended to cover all the 
expenses of the Ruler and his family?5. For example, Art. 3 of the Mayurbhanj 
Merger Agreement!® provides— 

“The Maharaja shall with effect from the said day be entitled to receive from 
the State annually for his privy purse the sum of Rs. 3,27.400 free of all taxes. 
intended to cover all the expenses of the Ruler and his family, including expenses © 
personal staff, maintenance ‘of his residences, marriages and other ceremonies. €tc.. 
be increased nor reduced for any reason whatsoever. 


the revenues of 
This amount is 
n account of his 
and will neither 


T : - i ‘k i s. 327.400 shall be paid to the 
The Government of India undertakes that the said sum of Rs. 3,27,4 spate treasury 


Maharaja in four equal instalments in advance at the beginning of each quarter from the 
or at such other treasury as may be specified by the Government of India. 


The present Article of the Constitution provides the constitutional Sd 
for the payment of the sums as Privy Purse fixed by the above agreemen 


Covenants. fog i ee 


the amount fixed in the Agreement is ee 
only during the lifetime of the present, a 
who was a party to the Agreement foe 
cases there is provision for refixing ° the iy 
Purse of the successors by the Governmen ie 
India. As a result, while at the commencem: : 
the aggregate amount 0! 
8 millions, after the death 
this sum will be much 








(12) The personal expenditure of the Rulers 
and their families exceeded about 20 crores of 
rupees per annum. s. 

(13) Owing to the lapse of paramountcy, 
under Sec. 7 of the Indian Independence Act, 

» 5 ante}. rest 
eee ope Si to XLU, LVII-LVIII of — of the Constitution 
the White Paper on Indian States, M.S. 6. Privy Purse is gape 

(15) App. Tix at ihe White Fe ea a ee ulers, 
complete List of the Privy Purses so fixed, in : he ndi: 
some of the Agreements lees Proviso to Art. 1 (1) (16) App. XII of es White Paper on 
of the Agreement with the Nizam of Hyderabad], States, M. S. 6, p. 180. 


an 
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Cu. (1) (a): Charged on the Consolidated Fund of India.—In Art, 112 (3) (g) 
(see p. 346, ante), it is provided that any other expenditure declared by the 
Constitution to be charged on the Consolidated Fund of India shall also be included 
in the list given in that clause. Art. 291 (1) (a) is an insiance of such expenditure, 


In order to guarantee the payment of the Privy Purse, ii is provided by the 
present sub-clause, that such sums shall be charged on the Consolidated Fund of 
India (i.e., independent of voie of Parliament), and ihat ihe payments shall be 
out of that Fund {subject to coniribution by ihe States, under cl. (2)]. 


CL. (1) (6): Exemption from income-tax.—This sub-clause guarantees the 
exemption of the Privy Purse from income-tax (agricultural or non-agricultural), 
which is already assured by the Agreements and Covenanis. It is to be noted 
that the exemption is only in respect of the ‘ Privy Purse’ and does not include 
any other income of the Ruler or his family. 


Cx. (2): Contribution by States —Since some of the States have merged inio 
the Provinces, some have been taken over by the Centre, and others have been 
integrated into the Unions in Part B of the First Schedule, there should be a pro- 
vision for the sharing of the liability between the Union and these Units, chough the 
payment is made out of the Consolidated Fund. The present clause accordingly 
provides for contribution by the States in Parts A and B to the Union on account of 
such sums. The amount and period of contribution shall be determined by the 
President by Order, subject to agreements with States in Part B, under Ari. 278 
(1) (c) (p. 604, ante). The amounts of contribution so fixed shall be charged on 
the Consolidated Funds of the respective States. 


CuapTerR II.—Borrowinc 


292. The executive power of the Union extends to borrowing 
upon the security of the Consolidated Fund 

Borrowing by the Govern. Of India within such limits, if any, as may from 
ment of India. time to time be fixed by Parliament by law 


okay and to the giving of guarantees within such 
limits, if any, as may be so fixed. 


OrHER ConsTITUTIONs 
U.S. d.—Art. 1 (2) gives the Congress unlimited power— 
“to borrow money on the credit of the United States.” 


The usual modes in which Congress raises loans are—by issuing bonds and 
treasury notes. But Congress has the exclusive power to select the means or methods 
of exercising this power!?, as well as the purposes for which the loan may be 
raised, provided the purpose is one for which Congress may lawfully spend money. 
This borrowing power of the federal government cannot be controlled by the States 
im any way, by taxation or otherwise, without its consent,18 

Australia.—Under section 


1 (iv) of the Australi ituti 
Cormmoneaih, Pariiamcat he (iv) ¢ Australian Constitution Act, 1g00, the 


as the exclusive power of— 
“ Borrowing money on the public credit of the Commonwealth.” 


Canada.—Section gt (4) of the B. N. A. Act gives the Dominion exclusive 
Power in relation to— 


“ The borrowing of money on the public credit” ; 


but Section g2 (3) gives the Province power in relation to— 
“The borrowing of money on the sole credit of the Province ”’.‘ 


(17) McCulloch v. Maryland, (1819) 4 Wh. 316. (18) The Banks v. The Mayor, 7 Wall. 16. ae 
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Government of India Act, 1935.—Art. 292 reproduces section 162 of the Govern- 
ment of India Act, 1935, as adapted in 1947. 
InpIaA 
rt. 292: Borrowing by the Union.—This Article gives the Government of India 
exclusive power to borrow upon the security of the Consolidated Fund of India 
(i.e., of the resources of the Union), : subject only to such limitations as Parliament 
may by law impose, under its legislative power with respect to ‘the public debt of 
the Union’ [Entry 35, List I]. 

293. (1) Subject tothe provisions of this Article, the executive 
power of a State extends to borrowing within 
the territory of India upon the security of 
the Consolidated Fund of the State within such limits, if any, as may 
from time to time be fixed by the Legislature of such State by law 
and to the giving of guarantees within such limits, if any, as may be so 
fixed. 


(2) The Government of India may, subject to such conditions 
as may be laid down by or under any law made by Parliament, 
make loans to any State or, so long as any limits fixed under Article 292 
are not exceeded, give guarantees in respect of loans raised by any 
State, and any sums required for the purpose of making such loans 
shall be charged on the Consolidated Fund of India. 


(3) A State may not without the consent of the Government 
of India raise any loan if there is still outstanding any part of a loan 
which has been made to the State by the Government of India or 
by its predecessor Government, or in respect of which a guarantee 
has been given by the Government of India or by its predecessor 
Government. 


(4) A consent under clause (3) may be granted subject to such 
conditions, if any, as the Government of India may think fit to 


impose. 


Borrowing by States. 


OTHER CONSTITUTIONS 


U. S. A.—This Constitution leaves the borrowing by the States on the 
of their own resources, to be governed by the State Constitutions. 


Canada.—See Section 92 (3) of the British North America Act, quoted at 


p. 619, ante. 

Australia.—While the Constitution of Australia follows t 
leaving the public debts of States to be governed by their ow 
provides for agreements between the Commonwealth a 
respect. Secs. 105-105-A of the Commonwealth of Australia 


as follows :— ee 
i i $ roportion there 
“103, The Parliament may take over frcm the States their Peet aie opthe Coinmon= 
according to the respective numbers of their people as shown by the lai ieee aistof and the States 
wealth, and may convert, renew, or consolidate such debts, or any P 1 Thereafter the interest 
shall indemnify the Commonwealth in respect of the debts ta en ov cry ame ciihe surplus revenue 
payable in respect of the debts shall be deducted and retained from t a rion fficient or, if there is no 
of the Commonwealth payable to the several States, or if such ae Be esa States: 
surplus, then the deficiency or the whole amount shall be pai y the o aieaneeas ‘te 
| : ea 
105-A.—(1) The Commortwealth may make agreements with the Sta 
public debts of the States, including— 
(a) the taking over of such debts by the Commonwealth ; 


(6) the management of such debts ; 


credit 


hat of the U.S. A. in 
n Constitutions it also 
d the States in this 
Constitution Act are 
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(c) the payment of interest and the provision and management of sinking funds in respect of 
such debts ; 

(d) the consolidation, renewal, conversion and redemption of such debts ; 

(e) the indemnification of the Commonwealth by the States in respect of debts taken over 
by the Commonwealth ; and 

(f) the borrowing of money by the States or by the Commonwealth, or by the Common- 
wealth for the States. 

(2) The Parliament may make laws for validating any such agreement made before the com- 
mencement of this section. 

(3) The Parliament may make laws for the carrying out by the parties thereto of any such 
agreement. 

(4) Any such agreement may be varied or rescinded by the parties thereto. 

(5) Every such agreement and any such variation thereof shall be binding upon the Common- 
wealth and the States parties thereto notwithstanding anything contained in this Constitution or the 
Constitution of the several States or in any law of the Parliament of the Commonwealth or of any 
State. 

(6) The powers conferred by this section shall not be construed as being limited in any way 
by the provisions of section 105 of this Constitution.” 


Government of India Act, 1935.—Under Sec. 163, the Provinces might raise loans 
outside India on the securities of India,—but not without the consent of the 
Federation. 


As regards borrowing within the territory of India, the consent of the Federation 
was required if there was still outstanding any part of a loan made to the Province 
by the Federation or in respect of which a guarantee had been given by the Fede- 
ration. It was a powerful means of Central control over the general policy of the 
Provincia] administration. The question whether consent was unreasonably with- 
held in any instance rested with the Governor-General in his discretion. — 


Cls, (1) and (2) of Art. 293 substantially reproduce sub-sections (1) and (2) of 
Section 163 of the Act. Cls. (3) and (4) reproduce sub-section (3), with the omission 
of the words ‘ borrow outside India.’ Sub-section (4) of the section has been 
altogether omitted. That sub-section was— 


“ 


(4) A consent required by the last preceding sub-section shall not be unreasonably with- 
held, nor shall the Dominion refuse, ifsufficient cause is shown, to make a loan to, or to give a guarantee 
in respect of a loan raised by, a Province, or seek to impose in respect of any of the matters aforesaid 
any condition which is unreasonable, and, if any dispute arises whether a refusal of consent, or 
a refusal to make a loan or to give a guarantee, or any condition insisted upon, is or is not justifiable 
the matter shall be referred to the Governor-General and the decision of the Governor-G: 1 : 
his discretion shall be final.” Serene 


INDIA 


,_ ART. 293 : Borrowinc sy Srates.—This Article imposes a number of limi- 
tations upon the power of a State to borrow upon its own securities : 


(i) It cannot borrow outside India. (Under the Act of 1 th 
the power to borrow outside India with the consent of the Cente hand 
is totally denied to the States by the Constitution ; the Union shall have die sole 
right to enter into the international money market in the matter of borrowing) 


(ii) The State executive shall have the power to borrow, w 


of India, upon the security of the Consolidated Fund of the St 
following conditions : 


_ _(@) Limitations as may be imposed by the State Legi 19 
Union has guaranteed an outstanding loan of the State,*° no Beck ae sae a a 
by the State without consent of the Union Government, (c) The Gover: leer 
India may itself offer a loan to a State®° under a law made by Parliament. - 
long as such a loan or any part thereof remains outstanding, no fresh leas = 
be raised by the State without consent of the Government of India. The Ge ea 
ment of India may impose terms in giving its consent as above. (d) Thesis ao 


limitation upon the above power of the Gover nment of India O giv 
t Sve its consent to 


ithin the territory 
ate, subject to the 


(19) See Entry 43, List II. (20) Under Art, 293 (2) 
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Cuaprter IIJ.—Property, Contracts, Ricuts, LIABILIrIEs, 
OBLIGATIONS AND SuITs 


Succession to property, f 
assets, rights, liabilities and 7 294. As from the commencement of 
obligations in certain cases. this Constitution— 


(a) all property and assets which immediately before such 
commencement were vested in His Majesty for the purposes of the 
Government of the Dominion of India and all property and assets 
which immediately before such commencement were vested in His 
Majesty for the purposes of the Government of each Governor's 
Province shall vest respectively in the Union and the corresponding 
State, and 


(b) all rights, liabilities and obligations of the Government 
of the Dominion of India and of the Government of each Governor’s 
Province, whether arising out of any contract or otherwise, shall be 
the rights, liabilities and obligations respectively of the Government 
of India and the Government of each corresponding State, 


subject to any adjustment made or to be made by reason of the creation 
before the commencement of this Constitution of the Dominion 
of Pakistan or of the Provinces of West Bengal, East Bengal, West 
Punjab and East Punjab. 


OTHER CONSTITUTIONS 


Canada.—Secs. 107-117 of the British North America Act deal with the subject 
of property and assets of the Dominion and the Provinces. The more important 
of these provisions_are— 

“107. All stocks, cash, banker’s balances and securities for money belonging to each Province 
at the time of the Union, except as in this Act mentioned, shall be the property of Canada, and shall 
be taken in reduction of the amount of the respective debts of the Provinces at the Union. . 

108. The public works and property of each Province, enumerated in the third schedule to this 
Act, shall be the property of Canada. 

ito, All assets connected with such portions of the public debt of each Province as are assumed 
by that Province shall belong to that Province. . 

111. Canada shall be liable for the debts and liabilities of each Province existing at the Union. 

117. The several Provinces shall retain all their respective public property not otherwise disposed 
of in this Act, subject to the right of Canada to assume any lands or public property required for 
fortifications or for the defence of the country.” me 

The general principle of distribution underlying the above provisions was— 


= that the Dominion Government should be vested with those powers, property 
air oat " be. 1 wi ue 
and revenues as were necessary for the due performance of its constitutional function: thal 


remainder should be retained by the Provinces for the purposes of the Provincial Goverment. a 

Government of India Act, 1935.—The provisions in this respect were contained 1 
sections 172-3, the relevant portions of which are— 

“492,—(1) All lands and buildings which immediately before the comme 
of this Act were vested in His Majesty for the purposes of the Government of In i 
date— : : , (oa ate TR 

a) in the case of lands and buildings which are situate in a Broviiens vert 8 FF ader 

for the purposcs of the Government of that Province unless thev wee ee ae A Nai Province: 
a tenancy agreement between the Governor-General in Council an the ¢ eves ares Majesty's Repre- 
for purposes which thercafter will be purposes of the Federal Government oF of His isuates, of unless 
sentative for the exercise of the functions of the Crown in its relations wi Seeded OF foirerl¥ 
they are lands and buildings formerly used for such purposes as aforesai Fa etenc case inay be, 
intended to be so used, and are certified by the Governor-General in on 5 as iy to have bech 
His Majesty’s Representative, to have been retained for future usc for such purposes, © 
retained temporarily for the purpose of more advantageous 


ncement of Part III 
‘a shall as from that 


disposal by sale or otherwise 3 








(21) Liguidator’s case, (1892) A.C. 437- 
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(b) in the case of lands and buildings which are situate in a Province but do not by virtue 
of the preceding paragraph vest in His Majesty for the purposes of the Government of that Province, 
and in the case of lands and buildings which are situate in India elsewhere than in a Province, vest 
in His Majesty for the purposes of the Government of the Federation or for the purposes of the exercise 
of the functions of the Crown in its relations with Indian States, according to the purpose for which 
they were used immediately before the commencement of Part HI of thisAct;......- 

“193. (1) Subject to the provisions of this and the last preceding section, all property vested 
in His Majesty which by virtue of any delegation from the Secretary of State in Council or otherwise 
is immediately before the commencement of Part III of this Act in the possession or under the control 
of, or held on account of, the Governor-General in Council or any Local Government shall, as from 
the commencement of Part III of this Act, vest in His Majesty— 


(a) for the purposes of the Government of the Federation ; or 

{b) for the purposes of the exercise of the functions of the Crown in its relations with Indian 
States ; or 

(c) for the purposes of the Government of a Province, 
according as the purposes for which the property was held immediately Lefore the commencement 
of Part III of this Act will thereafter he purposes of the Government of the Federation, purposes 


of His Maiesty’s Representative for the exercise of the said functions of the Crown or purposes of the 
Government of a Province : 


Provided that— 
(i) all moneys which immediately before the commencement of Part III of this Act were in 


the public account of which the Governor-General in Council was custodian shall be vested in His 
Majesty for the purposes of the Government of the Federation ; 


(ii) all credits and debits of the Local Government of any Governor’s Province (other than 
Burma) in account with the Governor-General in Council shall be decmed to Le credits and debits 
of the corresponding Province under this Act in account with the Federation, 


(2) Subject as aforesaid, all other property vested in His Majesty and under the control 
of the Secretary of State in Council immediately before the commencement of Part III of this Act 
shall as from the commencement of Part III of this Act vest in His Majesty for the purposes of the 
Government of the Federation, for the purposes of the exercise of the functions of the Crown in its 
relations with Indian States or for the purposes of the Government of a Province, according as the 
Secretary of State may determine having regard to the circumstances of the case, and the Secretary 
of State shall have power to and shall deal with the property accordingly. 


{3) In this section * property’ includes money, securities, bank balances and movable property 
of any description. ........ a 


Prior to the Government of India Act, 1935, the scheme of Government was 
unitary, and so there was nothing such as the property of the Government of India 
or property of the Provinces. All property of the Crown in India was held by that 
single Corporation which was called the Secretary of State-in-Council which was 
also liable to be sued and had a right to sue. The Act of 1935 divided the assets 
and liabilities held by the Secretary of State into two parts,—those set apart for the 
Government of India and those set apart for the Provinces, in technical language,— 
; held by His Majesty for the purposes of the Government of the Federation’ and 

held by His Majesty for the purposes of the Government of a Province’, 


While section 172 of the Act of 935 dealt with ‘lands and buildings’ i 
> > t 
173 dealt with all other property as defined in sub-section (3) of that seeder, r3 


The general scheme underlying the above division of property under Sec. 172 
was that all property in a Province vested in that Province (more accurately, ‘ vested 
in the Crown for the purposes of that Province’), except such as were necessa for 
the performance of the functions of the Government of India under the Act?*, a id 
the general test applied was the ‘future use’ of the Property : : os 

“The destination of the property, the future ownershi i ii 
ance with the purposes for which ibe property will be einai ene tat . oerh 

> > 


is to be used for Provincial purposes it will belon: inci: 
de us c ig to the Provincial Governme i 
Constitution for central purposes, it will belong to the Federal Government.” a of te upset ab te 


To the above general rule, there were certain exceptions : 


“5 
(i) Property actually being used on 1st i i 
Act be Central as distinguished from Pvcvineial pupae wees aah eeu tee thle 


{22  Ligui 2 2 
aoe lee ns case, (1892) A.C. 437, (23) Parliamentary Debates, Vol. 302 Col. 529. 
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(Provided that where the Government of India are in occupation of Provincial property as tenants, 
such property is not divested from the Province.) ; 


(ii) Property which was at any time before 1st April, 1937, used or intended to be used for a 
purpose which would under this Act be Central (even though it was not being used for a Central 
purpose on the 1st April, 1937), provided that the Governor-General or the Crown Representative 
certifies that such property is retained for such future use or retained for the purpose of more advan- 
tageous sale, etc A 






So, in cases coming within the above exceptions, the vesting of the property 
was governed by past use, i.e., use prior to ist April, 1937. As to ‘ other pro- 
perty’, ie, property other than lands and_ buildings*4-a, coming under 
Section 173, the division was determined by past use, that is to say, the property 
vested in the Government of India if it was used for the purpoes of that Government 
prior to 1st April, 1937, or in the Government of a Province if it was so used for the 
purposes of that Government. An exception to this was contained in the Proviso 
to sub-section (1), véz., that all existing cash resources vested in the Centre, though 
the credits and debits of Local Governments were transferred to the corresponding 
Province and to the extent cf the corresponding resources, the Government of India 
acted as the banker for the Provinces.?® 


InDIA 


Art. 294: Property, Assets, etc., of Union and States by succession —This Article, 
in short, means that all property, assets, rights and liabilities that belonged to the 
Dominion of India or a Governor’s Province at the commencement of the Constitution 
shall be transferred, by succession to the Union or the corresponding State under 
the Constitution. In other words, though the Government of India Act, 1935, 
is repealed by the Constitution, the assets and liabilities of the different units and 
the Central Government will continue as before,—the Union and the States in 
Part A being the successors of the Government of India and of the corresponding 
Province under the Act of 1935. 


“ Shall vest.”—Not only the beneficial interest but the title to the property 
shall vest in the Union or the State, as the case may be. 


Legislative Power—As under the Constitution of Canada’ and the Government 
of India Act, 1935,—proprietary rights and legislative powers are not co-extensive 
under the Constitution. Thus, the Union has legislative power over property 
of the Union as determined as by the present Chapter, but— 

‘as regards property situated in a State specified in Part A or Part B of the First Schedule 
subject to legislation by the State, save in so far as Parliament by law otherwise provides ” (Entry 32, 
List I, 7th Schedule). 

© Subject to adjustment made by reason of the creation of...... Pakistan ’.—Sec. 9( 1) 
(b) of the Indian Independence Act, 1947, empowered the Governor-General to 
make provisions by an order, for dividing rights, property and liabilities as 
between the two Dominions of India and Pakistan and the partitioned Provinces. 
In pursuance of this provision, the Indian Independence (Rights. wince) 
and Liabilities) Order, 1947? and the Indian Independence (Lial ee 
Order, 1947, were made. The present Article of the Constitution a a 
that in determining the question of succession to the property, ee aa the 
liabilities and obligations of the Government of the Dominion of In ia a - 
Provinces under the Act of 1935, the provisions of the above Orders, as ¥ 


the Government of a Governor’s Province,— 


Aura magi Goversmiend, Oh tae were not included in Section 172 (1) (b) of the 
JID> * . 


(24-a) The Federal Court, however, opined Act, but came either under sub-sections (1) 
(Ref. under Section 213 of the Government of (2) of Section 173, an ce a ince 
tele Act, (1943), 47 C-W.N.(F.R.), 34 that‘!ands Majesty for the eager es oe ee colts, 
and building’s situate in a Chief Commissioner’s (25) Parliamentary, Me ree Vor Boris (i898) 
Province which. immediately before the (1) A.-G. of Canada v. A.-G. A 


commencement of Part III of the Act of 1935, 
were vested in His Maicsty for the purposes of the 
Government of India but were used wholly for 
purposes which thereafter became purposes of 


“5 "See Indian Law Review (Transitional 


Constitutions, Supp., Pp. 125, seq.)- 
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ander the Indian Independence (Partition Councils) Order, and the Arbitral 
‘Tribunal Order, 1947, should be referred to. © ; 

The Indian Independence (Rights, Property and Liabilities) Order, 1947.—This Order 
first deals with property, including land (Ss. 4-5)-; goods, coins, bank notes and 
currency notes (S. 6) ; and then deals with. cohtractual rights and liabilities 
and other properties (Ss. 7-8, 10) ; it next deals with’ Joans, guarantees and other 
financial obligations (S. 9); actionable wrongs (S. 10) ; pensions (S. 11) ; and 
finally, legal proceedings (S. 12). ; 

This order is only concerned with the actual division of the physical assets 
and specific liabilities and have no reference to the division of sovereign rights 
arising out of the very creation of two independent Dominions, e.g., the right of 
a Government to tax its own subjects. * tes ie 

‘ Land’.—This word, in S. 5 of the Order,'means land belonging to the 
Government as such or used for Governmental purposes, and not the territories 
of India or a State.* : i 

“Contractual Liability’—If the purposes for which the contract was made 
were after the appointed day the exclusive purposes’ of the new Province of 
West Bengal, then the Province of West Bengal would be liable even though the 
‘contract was made with undivided Bengal. Thus, an obligation to pay rent in 
respect of a house, let out for a hospital which did’not serve any area now falling 
within East Bengal, is an obligation of West Bengal.4 |" 

‘ Loans, guarantees and other financial obligations.’ —These words in S. 9 of the 
‘Order must be given a technical interpretation so-as to refer to liabilities with 
matters connected with revenue and not to any kind. of pecuniary liability,> or purely 
contractual obligations, such as an obligation to pay rent.® 

* Proceeding with respect to that property.’ —This.expression, in S. 12 of the Order 
must be given a wide interpretation. . Hence the Jiability for compensation for 
acquisition of land shall be that of the successor, Government which has obtained 
‘that property on partition.> / 2 ars 

S i , : si 
ia toe Tae 295. ; (1) “As ‘from the commencement 
obligations in other cases. of this Constitution— : 

(a) all property and assets which immediately before such 
‘commencement were vested in any Indian ‘State corresponding to a 
State specified in Part B of the First Schedule shall vest in the Union 
if the purposes for which such property: anid assets were held imme. 
diately before such commenc “ill ‘therezfter 
eh y a ement will ‘thereafter be purposes of the 
Las relating to any of the matters.enumérated in the Union List, 

a ee 


(6) all rights, liabilities and obligations of the G 
-of any Indian State corresponding to a Sie specified in Past B of the 
First Schedule, whether arising’ out: of sahy contract or otherwis 
shall be the rights, liabilities and obligations of the Government of 
India, if the purposes for which such rights were acquired or liabilities 
-or obligations were incurred” before "such" ‘commencement ‘wi 
thereafter be purposes of the Government of India relatin to a 
-of the matters enumerated in the Union List, +. ° Bin aa 


ee ay 





(3) Prov. of East Bengal v. Tripura, (1948) 53 bt (5). Maven “Gopat: a 
cM, N 368. : ‘ 9 tog 5FCARN' Boy Prov. of West ' Bengal, 
da cof v= of ‘est- Bengal v.-Midnapur—Zamin~ (8) Prov. of West Bengal v. Mid iM 

1, a 54 C.W.N. 677. ‘ (1949) 54.0-W.N. 677. +» Midnapur Zamindary, 

79 ¥ 
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subject to any agreement entered into in that behalf by the Govern- 
ment of India with the Government of that State. : 


; (2) Subject as aforesaid, the Government of each State specified 
in Part B of the First Schedule shall, as from the commencement 
of this Constitution, be the successor of the Government of the corres- 
ponding Indian State as regards all property and assets and all rights 
liabilities and obligations, whether arising out of any contract or 
otherwise, other than those referred to in clause (1). 

Art, 295 : Succession to Property, Assets and Liabilities of Indian States. —While Art. 294 
deals with the succession to the property and assets of the Government of India 
and of the Governor’s Provinces under the Act of 1935, Art. 295 deals with succession 
to the ‘property and assets’ which were held by those Indian States which correspond 
to the States included in Part B of the 7th Schedule of the Constitution. 


What distinguishes: the provisions of Art. 295 from those of Art. 294 is,--that 
the constitutional provisions are subject to agreement between the Government 
of India and the Government of such a State. Subject to such agreement, the 
property, etc., will vest in the Union if the purposes for which the property, ¢tc., 
were used before the commencement of the Constitution relate to any matter 
enumerated in List 1; otherwise the property, etc., will vest in the corresponding 
State in Part B. 

29G. Subject as hereinafter provided, any property in the 

territory of India which, if this Constitution 

Property accruing byescheae, had not come into operation, would have 

or lapse or as bona vacant'a. accrued to His Majesty or, as the case may be, 

to the Ruler of an Indian State by escheat 

or lapse, or as bona vacantia for want of a rightful owner, shall, ifit is 

property situate in a State, vest in such State, and shall, in any 
other case, vest in the Union : 


Provided that any property which at the date when it would 
have so accrued to His Majesty or to the Ruler of an Indian State 
was in the possession or under the control of the Government of India 
or the Government of a State shall, according as the purposes for 
which it was then used or held were purposes of the Union or of a 
State, vest in the Union or in that State. 

Explanation.—In__ this article, the expressions “ Ruler” and 
“ Indian State” have the same meanings as in article 363. 


OTHER CONSTITUTIONS 
Government of India Act, 1935-—Art. 296 of the Constitution reproduces Sec. 174 
of the Act of 1935, with verbal alterations only. 
: INDIA 


by escheat, lapse or bona vacantia.—This Article 


S. 174 of the Act of 1935), Jays down that 


Art. 296: Property accruing 
Il vest in a State (in Part A 


(following the principle ee ne : pai 
roperty accruing by lapse, esc eat or bona vacanhia Wi 1 a State (in 
or 3B") Hi the property is situate in that State ; and in the Union a ee 
a territory outside States in Part A. or B. But though situation ah Gla Bs 
criterion,—if the property was in fact being used for the purposes of the 

of a State, then the vesting will be determined by such user. 


(7) See Art. 264 (c), ante. 
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It is now to be seen what property accrued to the Crown by escheat, lapse or 
bona vacantia fcr want of a rightful owner. 

Escheat—Escheat per defectum sanguinis takes place when a man dies intestate, 
without heirs, leaving property. In England, the personal property of dissolved 
corporations® and friendly societies®, also goes to the Crown. 

Lapse—Under the Government financial rules, certain funds lapse to the 
Government if the rightful owners do not claim them within a certain period of 
time, e.g., Court deposits. 

Bona vacantia—This expression means that there is no apparent rightful 
claimant to the property,—in which case the property accrues to the Crown. 
In England, this happens in several cases : 

(a) Wrecks, i.e., goods and cargo of wrecked ship which are not claimed 
within a year?®. 
_ (8) Treasure trove, i.e., “ anything of any value hidden in the soil, or in any- 
thing affixed thereto” !! which is subsequently discovered without trace of the owner. 
(c) Estrays, ie, wandering animals where the owner cannot be found. 
(d) Waifs, i.e., stolen goods thrown away by a thief in flight. 


_ 297. All lands, minerals and other 

Si ga cun: things of value underlying the ocean within 

in phings of value lying wit the territorial waters of India shall vest in the 

the Union. Union and be held for the purposes of the 
Union. 


Art.297 : Things of value underlying territorial waters.—As to “ territorial water ” 
see Pp. 33, ante. . 

This article lays down that though territorial waters are adjuncts of the coastal 
States whose territory they adjoin, things of value “ underlying ” such waters 
will belong to the Union, irrespective of ownership of the surface. Underlying ” 
the waters means the area lying between the surface line and the soil line of 
the territorial waters. 

_“ Other things of value” do not include “‘ fisheries” within the territorial waters 
which is expressly given to the States [Entry 21 of List II, read with Entry 57 of 
List 1]. 

298. (1) Theexecutive power of the Unionand of each State 


eke ceunlec peach. shall extend, subject to any law made by the 
ies appropriate Legislature, to the grant, ‘sale, 
disposition or mortgage of any property held for the purposes of the 
Union or of such State, as the case may be, and to the purchase or 


acquisition of property for those purposes respectivel 
making of contracts. ee Ee Susans ete 


(2) All property acquired for the purposes of th i ; 
of a State shall vest in the Union or in such Beate, as the cate me °* 


Orxer Constitutions 
U. S. A—Art. IV, Sec. 3 (2) says— 


“ The Congress shall have power to dis; rf 
the teritory or other property belonging te eDudete et rulcs and regulations esbectinig: 


(8) In re Wells, (1932) tor L.J. Ch 346. (11) Sei 

) Braithwait: v. A.-G., (1909) 25 T.L.R. e 7 1878) Te yo Devitt te eet 
: . ath under Which a thing ‘is acqui: Ae 
( x ye ca Merchant Shipping Act as a treasure trove, . quired by Government 
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Australia. —See Sec 1 (xxxi) of the Ss i ‘consti i 2 
4 : . . (XX) he Aus 
ie 5 ) ustralian Constitution Act, at p. 152, 


Government of India Act, 1935.—Art. 2 ; ituti 
) dlc, 1935.— Art. 98 of our Constitution corres onds 
. pea (1) ane) of - 175 ofthe Government of India Act, 1935 fexeluding 
1e Proviso to sub- ec. (1) of that section], which, agai vas tak 
an J , again, was taken from Sec. 28 


INDIA 


Cl. (1): Power relating to properly and contracts. —This clause amplifies the 
executive power of the Union (Art. 73] and of the State [Art. 162] as regards pro- 
perty and contracts. . 

The executive power of the Union shall include power of sale, disposition or 
mortgage of any property held for the purposes of the Union and of purchase or 
acquisition of any property for the same purposes. The State Executive shall 
have similar powers for the purposes of the State. 

This executive power shall, of course, be subject to legislation by the appro- 
priate Legislature (1.e., of the Union or State, as the case may be), relating to transfer 
of property [Entries 6 of List III, 18 of List IT]. ‘ 


“© For the purposes of the Union or of the State The above expression also occurs 
in Entries 33 of List I and 36 of List II. 

Though, generally speaking “¢ purposes of the Union ” and “ purposes of the 
State ” are co-terminous with their legislative powers, the expressions may be 
interpreted in a wider sense, to include whatever is incidental to their existence 
and to the exercise of their functions of a national or State Government, as the case 
may be!?. 

Analogous Provisions. —Under Entry 33 of List I, the Union has exclusive power 
for acquisition of property for purposes of the Union and Entry 36 of List IJ gives 
corresponding power to the State, Art. 31 provides the constitutional limitations 
subject to which compulsory acquisition may be made and Entry 42 of List Il 
provides the legislative power relating to compensation. 

The power of making contracts is subject to Art. 299- 

Cl. (2) + Vesting of the property so acquired.—Ownership of the property acquired 
under Cl. (1) shall vest in the Union or the State case may be. The word “ vest | 
is used in the same sense as in Arts. 294-297- Property which is merely “ requisi- 
tioned” [see p. 610, ante] dces not vest in the Union or the State.}$ 

Legislative power.—As to the legislative power of the Union and the State 
over such property, se Entries 32 of List I and 35 of List II. 


299. (1) All contracts made in the exercise of the executive 
power of the Union or of a State shall be 


geen. expressed to be made by the President, oF 
by the Governor oF the Rajpramukh of the State, as the case may 
be, and all such contracts and all assurances of property made in the 
exercise of that power shall be executed on behalf of the President 
or the Governor or the Rajpramukh by such persons and in such 

manner as he may direct or authorise. 
(2) Neither the President nor the Governor nor the Rajpramukh 


shall be personally liable in respect of any contract oF assurance 


St. Thomas 


ictorii ‘ ) i Calcutla v. 
(12) Cf. A.-G. for Victoria v- Commonwealth, (13) Corporation of 
(1946) 71 Cena (269-272). School, ALR. 1949 Cal. 312. 
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made or executed for the purposes of this Constitution, or for the 
purposes of any enactment relating to the Government of India 


heretofore in force, nor shall any person making or executing any 
such contract or assurance on behalf of any of them be personally 


liable in respect thereof. 


OruerR ConstiITuTiIoNns 


i , 1935.—Cl. (1) of this article follows Sec. 175 (3) of 
the Greene bee teae Tech again followed Sec. 30 (4) of the Act 
of 1915]. 

Cl. (2) reproduces sub-Sec. (4) of Sec. 175 of the Act of 1935, with verbal 
changes. 


INDIA 


Cl. (1): How contracts by the Union and the State shall be made and executed.— 
Art, 298 (1) has already provided that the executive power of the Union and each 
State shall include the power of making of contracts, subject to laws made by 
the appropriate Legislature (Entry 7, List III). The present clause provides 
how such contracts are to be made and executed. ‘‘ Assurances of property ” 
generally includes all kinds of transfer. ° 


Formality for contracts on behalf of Government—When a statute provides a 
particular method by which a contract should be made, there must be a strict 
compliance with the provisions of the statute!#-15, This rule would apply with 
all the more strictness under the Constitution. 


Hence, the provisions of this article must be held to be mandatory and a 
contract, in order to be binding upon the Government, must be in strict conformity 
with this article.16 


“ Expressed to be made by the President” —These words occurred in the Government 
of India Act, 1935, but not in the Act of 1g1g!?. It seems that these words exclude 
the possibility of a contract by mere correspondence.!® The word ‘ execute’ 
also suggests a formal (written) contract. At any rate, where a contract is made 
by correspondence and it is later accepted by the Government by a resolution, 
it is not a contract expressed to be made by the President (or the Governor) 
and the other party is not bound by it.!9 


> 


The contract must also be executed by a person who is authorised in that 
behalf, by the President, Governor or Rajpramukh, as the case may be?°, 
a 


(14) Young and Co. v. Mayor cf Lemington Spa, 
(1883) A.C. 517. . i 





; (ii) On the other hand, correspondence and 
informal dccuments were held stfficient in 


(15) Kessoram v. Secretary of State for India, 
(1926) 54 Cal. 969. 

(16) Deviprasad v. Secretary of State, {1g4t) All. 
741 (758). 

(17) Under Sec. 30 (2) of the Government of 
India Act, 1919, there was a sharp difference of 
opinion as to whether the word ‘execute’ 
required a formal deed or merely required a 
writing and a contract by correspondence was 
valid. (i) The strict view requiring a formal 
deed was taken in Municipal Corporation v. 


"Secretary of State, (1932) 58 Bom. 660 ; Secretary 


of State v. Dharamgir, (1935) 60 Bom, 42 ; Krishnaji 
v. Secretary of State, ATR. 1937 Bom. 449 ; 
Sankara v. Secretary of State, A.1.R. 1938 Mad. 
749 3 Secretary of State v. Chettiyar, ( 1926) 4 Rang. 
ee of State v. Sarin and Co., (1929) 


Secretary of State v, Bhagwan, ALR. 1938 Bom. 
168 ; Deviprasad v. Secretary of State, (1941) All. 
741, provided the correspondence was carried 
on on behalf of the Secretary of State and that the 
final correshondence; constitutirg the contract, 
was executed by a person authorised b: i 
ee Pp rised by resolution 
(18) Vide Prevince of Bengal vy. Puri, (1945) 
51 GW.N. 753. (The doubt expresed th 
eee set Ne Bhagwan in ALR, 1938 
icm. 168 would not ari 
puaisey) arise under the above 
(19) Cl. G. K. Gas Plant». E; 
i997 EG E> mperor, A.j.R, 
(20) Perumal vy. Province of Madras, A.A.R. 1950 


Mad. 195; Sank Se 
1938 Mad. 749. 14 of Slate, ALR. 
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Illustrations. 


1. A contract on a printed form headed ‘ Government of Bengal’ in the form of a letter addres- 
sed to a seller, confirming a purchase of grams on behalf of the Government, was signed by the 
Food Grains Purchasing Officer, Bengal. Held, the document did not purport to be a contract 
expressed to be made by the Governor of Bengal as required by Sec. 175 (3) of the Government of 
India Act, 1935, and was, accordingly, not binding on the Provincial Government.?* 


2. The Superintendent of a Government oil factory wrote to a merchant asking him to quote 
the lowest rate for supplying groundnut oil, which the merchant did. The Superintendent then 
accepted the offer and directed the merchant to supply the oil within a certain time. On default 
of the merchant, Government sued him in damages. Held, that though the Superintendent might 
have taken permission of the Director of Industries who alone was authorised to enter into a contract 
on behalf of the Government, it cannot be said that this contract was entered into by the Director 
of Industries. Nor did the correspondence embodying the contract show that it was entered into 
by the Government or on its behalf.** 


Cl. (2): Personal Immunity of Officers for Government contracts.—Excepting the 
present clause, there is no provision in our Constitution to exempt officials?* from 
personal liability for acts done or purported to be done in the exercise of their 
official duties. The present clause, following English law (see under Art. 300, 
post), exempts officials as well as the Executive heads from personal liability for 
contracts made or executed ‘ for the purposes of this Constitution,’ or under any 
of the Government of India Acts. The words ‘ purporting to be’ which occur 
in Cls. (1) and (4) of Art. 361, post, are absent from Art. 299 (2). In the result, 
in cases of excess of jurisdiction, where it is proved that the purpose for which 
the contract was made is not within the * purposes of this Constitution,’ the officer 
will be personally liable, notwithstanding the bona fides of his intention. 


3OO. (1) The Government of India may sue or be sued by the 
name of the Union of India and the Govern- 
ment of a State may sue or be sued by the 
name of the State and may, subject to any provisions which may 
be made by Act of Parliament or of the Legislature of such State 
enacted by virtue of powers conferred by this Constitution, sue or 
be sued in relation to their respective affairs in the like cases as the 
Dominion of India and the corresponding Provinces or the corres- 
ponding Indian States might have sued or been sued if this Consti- 
tution had not been enacted. 


(2) If at the commencement of this Constitution— 

(a) any legal proceedings are pending to which the Dominion 
of India is a party, the Union of India shall be deemed to be substi- 
tuted for the Dominion in those proceedings ; and 


i i i Province 
b) any legal proceedings are pending to which a 
or an ea State is y party, the corresponding State shall be deeme : 
to be substituted for the Province or the Indian State in those procee 


ings. 


Suits and proceedings. 


OruHer COonsTITUTIONS 


” 
England.—Under the Common law of England, “ the King can Coa 
and accordingly, no action lay against the Crown for tortious acts 0 y 


i ’.N , there is immunity of the 
eee Pen ee gOS Reade oF the Union and the States, 


753, Clough, J. 
Pa Cae Province of Madras, A.1.R. 1950 under Art. 361, post. 


Mad. 195. 
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the public officials. Nor are the public officials or their departments liable in their 
public capacity for wrongs committed by the officials, for the wrongs of a 
servant, at common law, are the wrongs of his master and SO the immunity 
of the Crown prevents any action also against the public officials in their official 
capacity or the Departments?! but the official himself would be personally 
liable for torts committed in the discharge of his official diuies on the principle 
that “the civil irresponsibility of the supreme power to tortious acis could not 
be maintained with any show of justice if its agents were not personally responsible 
for them.” So, under the Common law, a subject who was injured by some 
wrongful act committed by a public servant or some Department of the State, 
had to be contented with whatever relief he could get in an action brought against 
the particular official or officials who were directly responsible for that wrongful 
act. The State had no liability at all for any negligence or default committed 
by the Government and its members against the subject. 


The above immunity of the Crown (j.c., non-suability of the State) for the 
torts of its servants has been abolished by the Crown Proceedings Act, 1947 [10 
and 11 Geo. VI, c. 44], which makes the Crown liable for the torts of its officers 
in the same way as a private employer. Of course, this liability is of the Crown 
as the head of the State and not personally. The passing of this Act practically 
introduces in England the Continental theory of State liability for wrongs com- 
mitted to the subject by the officers of the State. It is also to be noted that the 
remedy available under this Act is not by a petition of right but by a regular action 
as in the case of a private wrong-doer, and in the ordinary Courts. 


In contracts, the immunity of the Sovereign does not incapacitate the sovereign 
from entering into contracts. But in the absence of statutory liability, no regular 
action can still be brought either against the Crown or against the official?§ through 


nie agency the contract is made. Remedy lies only by a petition of right to the 
rown, }- 


Australia.—Sec. 78 of the Constitution lays down : 


“The Parliament may make laws conferring rights to proceed against the Commonwealth or a 
State in respect of matters within the limits of the judicial power.” 


(a) An action lies against the Commonwealth in contract or tort, in the 
ordinary manner, by a subject or a State!°. Thus, the Commonwealth is respon- 
sible for the tortious acts of its servants, when the person doing it is performing a 
ministerial duty?°. Money realised without authority, may be recovered by action,+4 
But the Commonwealth would not be liable for wrongful arrest by a constable, 
because this is not a ministerial duty!*, nor for a nuisance in connection with the 
location of a Commonwealth building?®, nor action would lie where the officer has 
done the wrong in the performance of a quasi-judicial duty, e.g., the refusal of a 
Collector of customs to pass certain entries, even if the refusal be mala fide4, 


(6) Similarly a State may be sued in contract or in tort without its consent, 15 


[As to laws made by Parli t i i : 
ailigry Ae toot y Parliament under this section, see Part-IX of the 


The maxim “ King can do no wrong ” ied i i 
g ” has not been applied in Australia!® 
-by reason of Secs. 56-64 and 75-78 of the Constitution Act. ; 
a a 
(24) Bainbridge v., Postmaster-General, (1906) 18 CLLR. 258. 


1 KB. 178. (12) Eneverv. The King, 3 5: 
= Sen v. Haldimand, (1786) 1 Term. (13) Davidson v. Walker, SRN SW) 196. 
. 172, ) , , CLR. 
Cal eke & Te tek WOE & ee Baume v. Commonwealth, (1906) 4 CLR, 


-S. 257. (15) C - . ; 
P (10) Wynes, Legislative and Executive Powers, cL. area eee a ales, (1923) 32 


+ 325, ( ‘i 
(11) Sargood Bros. v. Commonwealth, (1910) CLR oe en *¥+ Commonwealth, (1940) 
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Government of India Act, 1935.—Sec. 176 (as adapted in 1947) of the Act was. 
as follows :— 

“ (1) The Dominion may sue or be sucd by the name of the Dominion of India and a Provincial’ 
Government may sue or be sued by the name of the Province, and, without prejudice to the sub- 
sequent provisions of this chapter, may} subject to any provisions which may be made by Act of the 
Dominion Legislature or a Provincial Licgislature enacted by virtue of powers conferred on that 
Legislature by this Act, sue or be sued in relation to their respec tive affairs in the like cases as the 
Secretary of State in Council might have sued or been sued if this Act had not been passed.”?7 


INDIA 


Art. 300: Suits and Proceedings against the Government.—This article provides 
that the Union of India and the Governments of States shall be juristic personali- 
ties for purposes of suits or proceedings, just as the Secretary of State in Council 
was, prior to the Government of India Act, 1935. 


Though the word “sue,” is used, the article is not confined to “suits” or 
proceedings initiated by plaint, but to all proceedings before a Court of law by 
which a civil right may be established.'® 


Though the Union and the Government of a State are empowered to sue or 
be sued by this article, the Constitution itself does not lay down the circumstances 
in which such actions lie. The power to provide them is left to the Legislatures of 
the Union and the respective States, and, subject to such legislation, the existing 
law relating to this matter will continue, as ‘‘if this Constitution had not been 
enacted.” 


Under Art. 131 (pp. 390-5, ante) we have already discussed the principles 
relating to suability of the Union and the States inter se. In the following pages, 
we shall discuss the suability of the Union and the States at the instance of indivi- 
duals. 

“ Had not this Constitution been enacted.” —In order to appreciate the significance 
of these words, we must trace the history of the Indian administration from the 
time of the East India Company. 


In 1765, the East India Company acquired the Dewani from the Moghul 
Emperor, and from that time up to 1858, the Company had a dual character, 
viz., that of a trader as well as of a sovereign inasmuch as it obtained the right of fiscal 
and general administration of the country from the grant of the Dewani. By the 
Charter Act of 1833, the Company came to hold the Government of India in trust 
for the British Crown. In 1858, the Crown assumed sovereignty over India and took 
over the Government of India from the hands of the East India Company. 
Sec. 65 of the Government of India Act, 1858, declared the Secretary of State in 
Council to be a “ body corporate ” for the purposes of suing and to be sued an 


provided— 


* Every person shall have the same remedies against 
have had against the East India Company, if the Government of In 


“ ” 


the Secretary of State in Counc il as he might 
dia Act, 1858, had not been passed. 


The above provision was reproduced in Sec. 32 of the Government of India 


Act, 1915. 

Sec. 176 (1) of the Government of India Act, 1935, also apr ee ein 
provision with two points of difference—(a) Instead of the Secretary Ai Das 
Council, the Federation of India!®, and the Provincial Governments t ae Aa 
were made liable to be sued in like cases where the Secretary of State re rer 
sued under the previous Acts. () The liability of the Ce Plate 
to any provisions’ of any Act that might be passed by the Federal Leg 


or the Provincial Legislature, as the case might be. 


: F 7 , itute » the expression of “Domi- 
(17) Sub-sec, (2) was omitted by the India (19) Substituted by Sa eitilic 
(Provisional Gonstitution) Order, 1947- nion of India by India (Provisional Const:u 
(18) Cf. Rao v. Khusaldas, A.1.R. 1949 Bom. tion) Order, 1947- 


277 (289, 301). 
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So, whether under the law existing prior to the Constitution or under the 
Constitution, in order to make the Government liable in a suit brought by a citizen, 
the question that has got to be answered is— 

“ Would such a suit lie against the Fast India Company, had the case arisen prior to 1858 ra 


Contract—In India, direct suit has been allowed against the East India Com- 
pany, the Secretary of State or the existing Governments in matters of contract, 
instead of a petition of right.2° The Government of India Acts (section 30 of the 
Act of 1919 and Sec. 175 of the Act of 1935) expressly empowered the Government 
to enter into contracts with private individuals and the corresponding provision 
in the Constitution is Art. 298 (1). And in all these Constitution Acts, it is 
provided that the person making the contract on behalf of the Government shall 
not be personally liable in respect thereof [vide Sec. 175 (4) of the Act of 1935, 
and Art. 299 (2) of the Constitution]. 


Subject to statutory conditions or limits, thus, the contractual liability of 
the State, under our Constitution, is the same as that of an individual under the 
ordinary law of contract. 


Torts.—The liability of the State under the existing law, for actionable wrongs 
committed by its servants, cannot be so simply stated as in the case of contracts. 
As will appear from below, the state of the law is unnecessarily complicated by 
reason of its being founded on the position of the British Crown under the Common 
Law and of the East India Company upon its supposed representation of the 
Sovereignty of the Crown, both of which have become archaic, owing to changes 
in history and in law. 


We have already seen that under the Common law of England, “ the King can 
do no wrong”, and accordingly, no action lies against the Crown for tortious 
acts of its servants,—the public officials. So, under the Commort law, a subject 
who was injured by some wrongful act committed by a public servant or some 
Department of the State, had to be contented with whatever relief he could get 
in an action brought against the particular official or officials who were directly 
responsible for that wrongful act. 


The above doctrine of immunity of the Sovereign was extended to the East 
India Company in respect of its “ sovereign acts.” It has been pointed out at the 
outset that since 1765 the East India Company had a dual character, viz., that 
of a trader and that of a Sovereign, Hence, the East India Company was held 
to be not liable for acts done by the Company or its servants, in the exercise of its 

sovereign powers,’ and, consequently, the Company’s successor, the Secretary 
of State in Council was also not liable in like cases. The liability lay ‘only for 
acts which could be done by the Company in its trading capacity, i.e., in the course 
of transactions in which any private person (not being a Sovereign) could engage. 
This was laid down in the leading case of The P. and O. Steam Navigation Co. 'v. 


Secretary of State®}, and the existing law is built up of a body of subsequent cases 
decided on the authority of this leading case. 


It should be pointed out at the beginning that the law stated below relates 
to the liability of the State towards its citizen, and has nothing to do with the 
‘transactions between the Government of India and other independent States 


which have been given immunity from the munici i 
al law, under the doctr: 
“ Act of State.’22 , 4 std 


But whether in England or in India, there i i . 
s no such thing as an ‘ Act 
State’ as between the State and its subjects,” 23 i 


(20) Cf. Rangachari v. Secretary of State, (1 Moo. P. $ ra. 

- oe 40; Venkata v. Secretary of State, aed Neg ai La a wees 

“A. 55. : (23) Entick v. Carrin, ton, (176) 3 

(21) (1861) '5-Bom.H.C.R. App: A. Eshughai v. Coverament of Nisee, ot, 1068 

(22) Secretary of State v. Kamachee, (1859) 13 G60 fen San Nigeria, (1981) A.C. 
C= 80 


Secretary of State, 
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Nevertheless, there is in India immunity of the Government for ‘ acts done 
in the exercise of its sovereign functions,’ under the historical immunity of the East 
India Company for such acts. As I have stated at the outset, in order tc make 
the Government of India or a Provincial Government liable, the person aggrieved 
has to satisfy the Court that the suit would lie against the East India Company, 
had the case arisen before 1858. 


Thus, it has been held— 


A) No aciion lies against the Government for injury done to an individual 

in the course of exercise of the sovereign functions of the Government, such as the 
following : 
(4) Commandeering goods during war?* ; (ii) making or repairing a military 
25 + (iii) adminisiration of justice? ; (iv) improper arrest, negligence or trespass 
by Police officers? ; (v) wrongful refusal by officers of a Revenue Department 
to issue licence to the plaintiff, causing him damage? ; (vi) negligence of officers 
of the Court of Wards in the administration of an estate under its charge *; (vii) wrongs 
commitied by officers in the performance of duties imposed upon them by the 
Legislature®, unless, of course, the statute itself prescribes the limits or conditions 
under which the executive acts are to be performed® ; (viii) loss of moveables 
from Government custody owing to negligence of officers’. 

(B) On the other hand, a suit lies against the Government for wrongs 
done by public servants in the course of transactions which a trading company 
or a private person could engage in3, such as the following : 








G) Injury due to the negligence of servants of the Government employed 
in a dockyard§; (ii) trespass upon or damage done to private property in the course 
of a dispute as jo a right to land between Government and the private owner, even 
though committed in the course of a colourable exercise of statutory powers” 
(iii) Whenever the State has benefited by the wrongful act of its servants whether 
done under statutory powers or not, the State is liable to be sued for restitution 
of the profits unlawfully made, just as a private owner?®, @.9., where Government 
retains property or moneys unlawfully seized by its officers, a suit lies against the 
Government for its recovery??, with interest? ; (iv) defamation contained in a 


resolution issued by Government?’. 


‘A little reflection would show that the above state of the lav 


i ; iri i a -raft) 4-15, there 1s 
certain. As Seshagiri Ayyar, J. observed in Secretary of State v. Cockraft . 1 
lc yee J if No doubt, the consti- 


no authoritative definition of what are * sovereign functions ’. 0 
tution and control of various departments of the State are instances of the CAE ual 
Sovereign powers. But as to other functions, it is difficult to determine in in ee 
instances, whether it is done in the exercise of sovereign functions or ne a 
Sir Barnes Peacock recognised in P. and O. Steam Navigation Co.’s case”. overelg! 





y is not clear and 
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powers” according to his Lordship “are powers which cannot be lawfully exercised 
except by a Sovereign power.” But this is a negative definition and itself begs the ques- 
tion “ what are the powers which can be exercised by a Sovercign or by a private 
individual.” 


In fact, it is highly artificial to hold that the State would not be liable for 
wrongs done in course of construction or repair of a military road?, but would be 
liable for similar acts done in course of construction or repair of non-military roads, 
made for the use of the public. Nor is the principle quite clear when the local 
authorities are held liable for acts done in connection with municipal or other 
local roads on the ground that ‘‘ Municipalities do not exercise purely sovereign 
functions”.17_ Seshagiri, J., “sought to draw the line with reference to profit 
when his Lordship observed that the mere fact that a function or duty is under- 
taken by the State for interests of the public will not make it a sovereign act, 
particularly if some profit is dervied by the State from the undertaking, as in the 
case of a Railway .!® But even that test, it is submitted, is not a fully satisfactory 
test, for, there are many acts which may be undertaken by the State simply for 
the public benefit, without any idea of profit, e.g., the construction of civil roads, 
tanks and wells and other amenities for the citizens, which can as_well be provided 
by private individuals, so that it cannot be said that “ these acts could not be done 
except by a private individual.” 


The reference to a commercial undertaking being unsatisfactory, we are bound 
to come to the conclusion that the State is liable for all acts other than those done by 
it in the exercise of its Sovereign functions. This seems to have been suggested 
by the decision of the Judicial Committee in Secretary of State v. Moment}8, but 
it has nowhere been so clearly stated, as yet. The difficulty was realised by Turner, 
CJ., and Ayyar, J., in Secretary of State v. Hari}®, and their Lordship; asserted that 
the Secretary of State should be held liable for all acts of its servants, excepting those 
that are technically referred to as “ Acts of State”. But the other High Courts 
have not been able to agree. Thusin Mclnerny v. Secretary of State*®, Fletcher, J., 
held that an individual had no remedy,against the Government for injury suffered 
by him in colliding with a post negligently put up at the edge of the Calcutta 
maidan, while he was lawfully walking by the adjoining road. The reason given 
was that in putting up the post, the Government were not carrying a commer- 
cial or trading operation. Very few people in free India would be able to accept 
this conclusion. In Venkata v. Secretary of States?', the Privy Council, indeed, showed 


ie rll to correct the observations made in the Peninsular case??, when 
ey said— 


sag niteas ae Tt would not be too much to assume that if the Peninsular case?* laid down that the 
right of the subject to sue Government was limited to any consideration as to whether the East India 


Company could or could not have been sued as a trading corporation, that was not the correct state 
ment of the law. ’’*? 


As to Sec. 32 of the Government of India Act, 1915, their Lordships observed?! 
that it merely dealt with parties and procedure, and that if an action lay against 
the Government, Sec. 32 did not take away that right simply because an identical 
right of action did not exist against the East India Company. Following these 
‘observations, the Bombay High Court has held? that Sec. 176 of the Government 
= aie rad 1935 8 ae ae and that the Government cannot claim 

munity from illegal acts under the above section, e.g., an ill requisiti 
the Bombay Lan Requisition Ordinance??, eee ee ee 


—. 
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(17) Vizgagapatam Municipal Council v. Foster, (22) P. BO Nani oo : , 
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So, Art. 300 of the Constitution is also merely procedural?4-> ; and, if the above 
liberal interpretation is adopted by the Courts under the Constitution, the Govern- 
ment would be liable for all unlawful acts which are not strictly “ sovereign”, and 
an action would not be liable to be thrown away simply on the ground that an 
identical right of action did not exist against the East India Co. 


“© Government of India” and ‘“* Union of India”’.—The Union of India is the legal 
entity that is created by Art. 1 of this Constitution, and the property and assets 
vested in the Crown for the purposes of the Government of the Dominion of India 
as well as property acquired shall vest, under other provisions of this Chapter 
in the Union [Art. 294 (a)].. This expression “ Government of India ” is not defined 
in the Constituticn. Probably it occurs for the first time in the Constitution, 
in Art. 12. Obviously it refers to the Executive organ of the Union?!-5, Art. 294 (5) 
says that the rights, liabilities and obligations of the Government of the Dominion 
of India shall be those of the Government of India, under the Constitution. Hence, 
the right to sue and the obligation to be sued belongs to the ‘“ Government of 
India”, as the opening words of Art. 300 (1) says. But the party in the suit will 
be named the ‘“ Union of India”?. 


* Corresponding Province ®, “‘ Corresponding Indian State”?.—See Art. 366 (7), post. 


PART XIII 


TRADE, COMMERCE AND INTERCOURSE WITHIN THE TERRITORY 
oF INDIA 


3O1. Subjecttothe other provisions of 
= eee eet ae commerce this Part, trade, commerce and intercourse 
throughout the territory of India shall be free. 


OTHER CONSTITUTIONS 


U. S. A—In the Constitution of the United States there is no express provision 
guarantecing freedom of inter-State trade and commerce but Congress Is empowered 
to “regulate commerce’ among the several States [Art. 1, Sec. 8 (3)]; and it 
has been judicially interpreted that the above power of Congress to regulate inter- 
State commerce is plenary and exclusive®, so that the silence of Congress on oy 
particular respect upon this matter is an implication that in such respect, the matte 
is to be free from regulation or restraint by the States*. 

Austrolia—Sec. 92 of the Commonwealth of Australia Act says : 


commerce and _ intercourse among 
ation, shall be absolutely free. 


. pe ab se A . the 
* On the imposition of uniform duties of customs, trade, 


States, whether by means of internal carriage or ocean navig; 


Canada.—Sec. 121 of the British North America Act provides : 


of the Provinces shall, from 


ce or manufacture of any onc 


“All articles of the growth, produ ) c. 
f the other Provinces. 


and after the Union, be admitted free into cach 0 
South Africa.—Sec. 136 of the South African Constitution Act says : 
“There shall be free trade throughout the Union... ++ <7 

the Constitution of Burma, 1948, says : 


Burma.—Art. 18 of uate 
Jni erce rcourse 
“Subject to regulation by the law of the Union trade, commerce and intercou 
units shall be free : ‘ . : 
le restrictions in the interests. of public 


law impose reasonab! 





Provided that any unit may t 
order, morality, health or safet 
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Need for Freedom of Inter-State Trade, Commerce and Intercourse.—The great problem 
of any federal structure is to prevent the growth of sectional and local interests 
which are inimical to the interests of the nation as a whole. The strength of the 
Union may be achieved only by minimising inter-State barriers as much as possible, 
so that the people may feel that they are the members of one nation, though they may, 
for the time being, be residents of particular geographical divisions of the country. 
One of the means to achieve this object is to guarantee to every citizen the freedom 
of movement throughout the territory of the Union, and also to reside and settle 
in any part thereof, which we have already noticed.* 


No less important is the allied freedom of every citizen to trade with any part 
of the country. Explaining the need of this freedom, the Privy Council observed 
in James v. Commonwealth of Australia®. 


“* The idea starts with the admitted fact that Federation in Australia was intended (inter aliay 
to abolish the frontiers between different states and create one Australia. That conception involved 
freedom from customs duties, imposts, border prohibitions and restrictions of every kind ; the people 
of Australia were to be free to trade with each other, and to pass to and fro among the States, with- 
out any burden, hindrance or restriction based merely on the fact that they were not members of the 
same State.” 


The meaning of ‘ trade,’ ‘ commerce,’ and ‘ intercourse.’—The term ‘ intercourse’ 
is not used in the United States Constitution. In Australia, it has been interpreted 
to mean non-commercial intercourse®, e.g., travelling between one State and another 
by tourists, in short, to include all migration or movement of persons from one 
State to another.?_ Freedom of inter-State intercourse thus includes the ‘ individual 
freedom of movement’ of every citizen of India ‘ from State to State,’? which is 
already guaranteed by Art. 19 (1) (d).® 


In a popular or narrower sense, ‘commerce’ is sometimes used to refer to 
external trade or dealings with other countries, while ‘trade’ refers to internal 
trade, i.e, mutual traffic and dealings amongst citizens of the same States®. But 
that distinction would not be of help in the present context of inter-State trade and 
commerce, where both the terms are used to refer to internal dealings. 


Broadly speaking, it may be said that ‘trade’ is narrower than * commerce?’ 
and technically means ‘ buying and selling.1° ‘Commerce’ is thus wider than 
trade or business in which persons bought, sold, bargained and contracted.!!. What 
is essential for commerce is transmission and not the realisation of profit or intention 


to gain’*. Thus, importation of a commodity for personal consumption is also 
commerce. !$ ; 


Thus, in the United States, ‘commerce’ has been interpreted to include all 
forms of transportation, by land, air or water, over the telegraph, telephone, or wire- 
less}4, and every negotiation, contract, trade and dealing between citizens which 
causes such transportation.14 The commodity transported may be either tan ible 
or intangible, such as a telephonic message! 4 a 





Nor is commerce confined to mere excha: 


foot’, 


So interpreted, commerce comes nearly to be identified with ‘ 


(4) See p. 94, ante. Gopalan v. Secy. of State 
{19§0) S.C.J. 174 (293). 
(5) (1936) A.C. 578 (630). 
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(9) Tomlin’s Law Dictionary. 

(10) San Pauls Ry. v. Carter, (1896) A.C, 38, 
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(12) U.S. v. Hill, (1919) 248 U.S. 420, 
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Commerce is undoubtedly traffic, but it is something more : it is intercourse.” 
: * Commerce among the States consists of intercourse and traffic between their citizens, and 
includes the transportation of persons and property and the navigation of public waters for that 
purpose, as well as the purchase, sale and exchange of commoditie 2 





“There may be a movement of persons as well as of property ; that is, a person may move or 
be moved in inter-State commerce.’ #4 





The result of decisions is beautifully summed up in a recent case, thus?! ; 


» Not only, then, may transactions be commerce though nor-commmercial.*> they may be commerce 
though illegal and sporadic, and though they do not utilize common carriers or concern the flow 
of anything more tangible than electrons or information”. 





The above wide interpretation of the words ‘ trade and commerce’ has been 
followed in -Australia, as to include— 

“the mutual communings, the negotiations verbal or by correspondence, the bargain, the 
transportation and the delivery are all parts of that class of relations between mankind which the 
world calls * trade and commerce *.”"? 

Thus, the expression is not confined to mere act of transportation of merchandise 
or the mere operation or occupation of buying and selling, but includes, * intercourse’ 
for the purpose of trade in any and all its forms, including the transportation, 
purchase, sale and exchange of commodities® ; in short, all commercial trafic 
and intercourse and the persons who conduct it as well as the means and instruments 
used®, So, it was held that under the power relating to ‘ trade and commerce : 
the Commonwealth Parliament is competent to regulate the engagement, service 
and discharge of transport workers and to provide for their licensing and protection, 
and to prohibit employment of unlicensed workers*. Even the business of banking 
has been held to come under this expression®. 

It is to be noted that even in England, the word ‘ trade’ has been used to mean 
something more than the occupation of mere buying and selling®. 

It is, therefore, to be expected that the words * trade and commerce > will be 
understood to have been used in our Constitution in the sense it has been used in’the 
American and Australian Constitutions as explained above, for, as the Australian 
High Court observed, the import of these words is essentially the same to an 
American, English or Australian merchant or lawyer?. 


What freedom of Inter-State Trade and Commerce means.—The freedom of inter- 
State trade and commerce means that no State shall, either directly or indirectly, 
impose a prior restraint upon trade, and commerce as between itself and another. 
The restraint is equally bad, whether it attacks inter-State trade alone or in cone 
with the State’s own domestic trade. Again, subsequent punishment, in so far as : 
operates, as a prior restraint and is likely to deter the trade by fear of pa 
is also an infringement of the freedom.! It includes the freedom not only o : 
instruments by which inter-State trade is carried on, but also of the persons wane 
in it, with respect to the act of trade and commerce.’ In short, it means t a 
make such contracts for the transportation of goods 


* Every owner of goods shall be at Jiberty to a 
\ rference by law. 


from one State to another as he thinks fit without inte! : 
Thus, in the United States, it has been held that a State eager 
upon its citizens on the occupation of importing goods from other , 


se a tax 
as such*. 





(3) Roughley v. N. S. W., (1928) 42 G.L.R.. 
179. . ; 
(4) Victorian Stevedoring Co. \- 
8 C.L.R. 73- eeegs i 
4 (5) Australia v. Bank of NSW. (1949) 2 
ALE.R. 758 (767) P.C 
(6) Bank of India v. 
108 (113) 3 Commissioners 
(1907) A.C. 589 (592). re 
(7) 8 tv. A 3 U.S. 99- . 
(7) Sherlock v. Ailing, 93 anne Biota 


(a1) Gibbons v. Ogden, (1824) 9 Wh. 1. 

(22) Gloucester Ferry Co. v- Pennyslavania, (1885) 
‘tng U. S. 196 (203). ah 

ai Hoke v. U. S., (1913) 227 U.S. 308 (320). 
4) UL Sov. S. E. Underwriters’ Asgsn., (1944 
2U. 533 (550). . 1 
(25) As to non-commercial intercourse held 
to be commerce, sce also Covington Bridge Co. v. 
Kentucky, (1894) 154 U.S. 204; International Text 
Book Co. v. Pigg, (1910) 217 U.S. gt. 


Dignan, (193!) 










“Wilson, (1877) 3 Ex. D. 
ow Taxation v. Kirk, 





(4) MeArthur vy. Queensland, (1920) 28 C.L.R. 
53° (547)- 

(2) James v. 
(418) (B.C.). 


Cowan, (1932) 43 C-L-R. 386 


(8) New South Wales v. Ce 


“20 C.L.R. 54- 


(g) Brown v. Maryland, (1827) 12 Wheat. 419- 
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Norcan ittax the citizens of other States foralicense or privilege to carry on 
commerce with itself!® 


Any State act which may even indirectly discourage inter-State commerce would 
be held unconstitutional in the United States. Thus, an Act of West Virginia 
was declared invalid on the ground that it gave preference to its own citizens in 
the use of natural gas produced in that State!!. On the same principle, it has 
been held in Australia that if a State acquires the whole of a commodity with the 
real object of preventing it being sent to other States, the acquisition is invalid. 


But the prohibition is against restraint of inter-State trade and commerce, 
as such. It does not prevent or curtail the power of a State to impose gencral taxes, 
under its taxing powers. Thus, when a resident citizen engages in general business, 
subject to a particular tax, the fact that for the time being the business chances 
to consist in negotiating sales of goods made in another State, does not make such 
tax an imposition on inter-State commerce!?. Again, though a State cannot 
demand a licence fee from citizens of other States selling goods by sample within 
its limits!*, it can tax or impose a licence fee if the article offered for sale is in the 
possession of the seller (even if it be the product of another State), provided that tax 
is a general tax on all sales within the State!*¢, 


But freedom of trade or intercourse does not include the freedom of choice 
of means, i.e., the right to transport goods or to travel to a place in whatever vehicle 
or by whatever route or at whatever time or at whatever speed he may choose. A 

_non-discriminatory limitation as to choice of means!§ is not necessarily inconsistent 
with the freedom guaranteed by Art. gor. This is made clear by Arts. 302-318. 


Analogous Provisions.—In this connection we should note that under our Consti- 
tution, while the States have the power to impose taxes on sale or purchase of goods 
(Entry 54, List I, Schedule VII), the State Legislature is absolutely prohibited 
from imposing this tax where such sale or purchase takes place “ outside the State ” 
and the delivery of the goods has also taken place outside the State seeking to impose 
the tax [Art. 286 (1)]. On the other hand, the State Legislature has no power 
without the authority of a Union law, to impose a sales tax on sale or purchase 
of oe in the course of inter-State commerce, under Art, 286 (2). [See p. 612, 
ante}. 


“* Throughout the territory of India.’—This expression is wider than the Australian 
phrase—“ among the States” [see p. 636, ante]. It refers to the “ territory of 
India” as defined in Art. 1 (3) [p. 27, ante] and lays down that there shail be 
no inierference with the freedom of trade, commerce and intercourse between 
any part of India and another!’ (not merely between one State and another) 
as is not authcrised by any provision of Part XIII. So, restrictions upon the freedom 
as between different parts of the same State are also bad. 


Anal Provision. — s i i : 
a rovision.—The same expression occurs in Art, 1g (1) (d) [see p. 


Restrictions upon the freedom.—We have seen [p. 68, ante] that there is no freedom 


which is absolute in the sense of being supreme over the public interest. So, the 


freedom of inter-State trade and commerce and intercourse must also be subject 


to restrictions in the public interest, made b i i 
: int r y the national Legislature as well as 
by the State Legislatures, within certain limits, i.e., without affecting the freedom 
of trade, commerce and intercourse as such. The opening words of Art. 301— 
eee 
—_____. 


(10) Moran v. New Orleans, 112 U.S. 69. 489. 

a v. W. Virginia, (1923) 262 (14-a) Emert v, Missouri, 156 U.S 296, 

»S. 553. pcianiee ourt, os. a 
pitt) pines v. Gowan, (1982) A.C. 540: ee” v. Commissioner, (1935) 52 C.L.R, 
GL. s6g, \ Reethampton Board, (1938) 48 (16) Duncan v. Vizzard, (1935) 53 C.LAR, 493 


: Fic as (508). 
: (13) Ficklen v. Shelby Taxing District, 145 U.S. (17) Cf. Gopalan v. State 


" of Madras, (1950) 
(14) Robbins v, Shelby County, (1887) 120 U.S. SO He Oe): 
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“ subject to the other provisions of this Part”” make this clear. The limitations imposed 
upon inter-State freedom cf trade, commerce and_ intercourse, by the cther pro- 
visions of Part XIII are— 

; (a) It is subject to non-discriminatory restrictions imposed by Parliament, 
in the public interest [Art. 302]. 

(6) Even discriminatory or preferential provisions may be made by Parlia- 
ment, for the purpose of dealing with a scarcity of goods arising in any part of 
India [Art. 303 (2)]. 

(c) Reasonable restrictions may be imposed by a State 
interest? [Art. 304 (4)]. 

(d) Non-discriminatory taxes may be imposed by States on imported goods 
similarly as on intra-Siate goods [Art. 304 (@)]. 

(e) Restrictions imposed by “ existing laws” except in so far as provided 
otherwise by order of the President [Art. 305]. 

(f) Existing restrictions imposed by States in Part B, to continue for a period 
of 10 years from commencement of Constitution, if an agreement to that effect 
is made between the Governments of India and such States [Art. 306]. 


‘ 


‘in the public 


3O2. Parliament may by law impose such restrictions on the 

freedom of trade, commerce or intercourse 

_ Power. of Parliament. lo between one State and another or within any 
impose restricuons on trade, : 

commerce and intercourse. part of the territory of India as may be 
required in the public interest. 


OTHER CONSTITUTIONS 


U. §. A.—We have already noticed that there is no constitutional guarantee 
of freedom of trade, etc. and that Congress has plenary powers to ‘ regulate > inter- 
state commerce. The only limitations upon that power of Congress are provi 
in Art. 1, S. 9 (5)-(6), [see p- 642, post). 

Australia.—It has been finally held by the Privy Council that the fieeio™ 
of inter-State trade, commerce and intercourse, as guaranteed by section 9? 2 
the Australian Constitution Act, is binding also on the Commonwealth Parliament’”- 


Hence, it would not be possible for the Commonwealth Parliament to oy 
laws—(a) Prohibiting the entry of _ex-criminals from one State a anol er? 
(b) Providing a compulsory marketing scheme for inter-State pro meets . 

The Privy Council, however, limited their decision?®, by saying Hone 
Commonwealth Parliament was prohibited only from interfering with gt - oe 
‘in passing across the State borders *, and_ that they ee . : et ae 
question whether the above prohibition would be overri o y Se is wale 
populi est suprema lex’, and whether it would be competent for Fat eee as 
regulations in the interest of public health, sanitation, famine ani er ance 
a matter of fact, in subsequent cases, exceptions have been engra 
above ruling of the Privy Council, by laying down ak sa eer 

(a) The Commonwealth Parliament is entitled to forbic 0 Casa 
trade practices irrespective of any State boundary’, eg ie pe eany : 8 
© gifts’ for coupons?!, sale of shares in lotteries conauc 


gambling 












E.R. P.C. ° 

(18) Fox v. Robbins, (1912) 16, C.LR. 99: trees) dome Bench Lid. v. Crafter, (1938) 6 
(19) Peanut v. Rockhampton Harbour, (1933) 48 Cc ve yo 

C.L.R. 266. eo) Ex parte Wawn, (1938) 
(Zo) James v. Commonwealth, (1936) 55 CLR (e) Ee ante Waun, (1939) 62 C. 


1 (54) P.C., Commonwealth v. Bank of NSW. 


61 C.L.R. 596 
L.R. 457- 
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(6) Section 92 does not bar the exercise of any independent power of the 
‘Parliament conferred by some other provision of the Constitution, ¢.g., the ‘ defence 
power’ [section 51 (VI)], and so Parliament may control or regulate?‘ transport 
in the interest of national security?®, because an exercise of the ‘ defence power’ 
‘cannot be open to attack because “‘ incidentally inter-State trade was affected ’’!. 
It has, however, been held that the ‘ defence power’ would not enable the Common- 
wealth Parliament to override the right granted by section g2 altogether; hence, it 
would not validate a direct restriction or prohibition of inter-state intercourse, where 
‘the restriction is only remotely connected with the purposes of defence®. In other 
words, under its ‘ defence power’ read with section 51 (i), Parliament can only 
“regulate’ but cannot restrict or prohibit inter-State intercourse*. Thus, it 
‘cannot prohibit travel from one State to another except under a permit issued 
‘by some administrative authority®. : 


Inpraj} 


Art. 302: Restrictions by Parliament in the public interest—It is to be noted that 
though the power of Parliament under Cl, (2) of Art: 303,is not subject to the prohi- 
bition against preference and discrimination, the power under Art. 302 is so subject 
(vide the opening words of Art. 303). Hence, Art. 302 empowers Parliament 
to impose any restrictions on the: freedom of trade, etc., provided they are—(i) 
required in the public ihterest and’ (ii) non-discriminatory. 


The absence of the word ‘absolutely’ from Art. 3or (Cf. S. g2 of the Australian 
Constitution Act) and the engrafting of Art. 302, relieves our Courts from any 
difficulty * in determining how far the other powers of Parliament, e.g., as to defence. 
foreign affairs or the like, enable Parliament to impose restrictions upon the freedom 
of inter-State trade and commerce guaranteed by Art. gor. Any restriction by 
Parliament would be valid, provided.only it was imposed ‘in the public interest * 
e.g., military necessity. 25 ‘ ‘ 


“Between one State and another or within any part of the territory of India’.—The second 
part of this expression is required as there are ‘ territories’ in India [Part D of the 
Ist Sch.], which are outside the ‘ States’ in’ Parts A:C. It also means that though 
the ordinary legislative power of Parliament is confined to inter-State trade st 
‘may also impose restrictions upon intra State trade, etc.,. if public interest so requires 


The present article thus enlarges the normal lecislativ ‘er : 
(ee Ane ca ane gi rmal legislative power of Parliament 


* Restrictions in the public interest—As to < blic i , 
-ante. This expression in the present Article would include the pov moe 


ver—- 
(i) To ‘forbid and punish’ the use of 
promote immorality, dishonesty, or the spread of ee 
of the ae from the State of origin®, e.g., the kidn: 
to anotl = issi . 
- oe a Tansmission of stolen cars® ; transpo 


commerce as an agency to 
y evil or harm to the people 
apping of persons of one State 
rtation of women for immoral 


(24) Rov. Viggard, (1933) 50 C.L:R. 90 

ne . zara, LR. ; ) 62 C, 

Prete Victoria, (1937) 57 C.L.R. eh Te ee 8 

ap arey v. Burvet, (1916) 21 C.L.R. 433 (7) U.S. v. Hill (t9r9) Igoe 

CaP. (8) Brooks y. U,’ 2954205 

(2) Get 6 Salas Dates (SOHO (9) Gach we WS, Lage) ase y ES, 490 
as = wi. 1, t i So. 124, 

(3) Milk Board” v. Metropolitan’ Cream, Lid., (10) Hoke v. U,,8.," (1913) 227°U.8, 308° 


C~81 
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_ (ii) To exclude’ from inter-State trade or commerce, harmful substances, 
e.g., impure food!! ; lottery tickets??, carrying of liquor in a public carriage, for 
the use of the passengers!® ; animals or persons having contagious diseases'*—1®, 


(iii) To prohibit entry into particular areas, on military grounds!®. 


8308. (1) Notwithstanding anything in Article 302, neither 

aaa _._.. Parliament nor the Legislature of a State shall 
estrictions on the legislative oe 

powers of the Union and of the have power to make any law giving, or 

States with regard to wade authorising the giving of, any preference to 
and commerce. . 

one State over another, or making, or 

authorising the making of, any discrimination between one State 

and another, by virtue of any entry relating to trade and 

commerce in any of the Lists in the Seventh Schedule. 


(2) Nothing in clause (1) shall prevent Parliament from 
making any law giving, or authorising the giving of, any preference 
or making, or authorising the making of, any discrimination if it 
is declared by such law that it is necessary to do so for the purpose 
of dealing with a situation arising from scarcity of goods in any part 
of the territory of India. 


OruerR ConsTiTuTIONs 


U.S. A.—The power of Congress to regulate inter-State commerce is subject 
to the following limitations : 


(a) No tax or duty may be imposed on articles exported from any State [Article 1, section 9 (5)].- 


(b) No preference may be given to the ports of one State over those of another [Article 1, 
section 9(6) J. 


(c) Vessels bound to or fromonc State may not be obliged to clear, enter, or pay duties in 


another State [Article 1, Section g (6)}. 


As to the ‘ preference’ clause, it has been held that what is forbidden is not 
discrimination between individual ports within the same or different States, but 
discrimination between States'®. tis a mistake to suppose that Congress is forbidden 
to give any preference to a port in one State over a port in another. Such preference 
is given in every instance where it makes a port in one State a port of entry, an 
refuses that advantage to another port in another State. Similarly, the improve; 
ment of rivers and harbours, the erection of lighthouses, and other facilities A 
commerce, which operate to the advantage of particular ports are not ee 
discriminations against the States which are not so directly benefitted*®, or 4 


indirectly injured thereby'’. 
Australia.-—S. 99 of the Constitution Act says— 


y law ci i erce or revenue, 
“The Commonwealth shall not, by any law or regulation of trade, commer ae , 
give preference to one State or any part thereof over another State or any part . 


(11) Hippolite Egg Co. v. U. S., (1gtt) 220 (8) oie y. State of Madras, (1915) S.C.J. 
8 { 5a: 
wae 173 oe Pennsylvania v. Wheeling Co., 18 How. 421 
ion Vv. WS. 320. 16) Pennsylvania v. Wheeling C0. 
3) us. gees Wo gee ms t9) South Carolina v. Georgia, 93 USS. 4. 
(14) Reid v. Colorado, (1902) 187 U.S. 137- 
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It has been held that the prohibition against preference imposed by the above 
section applies only to laws and regulations of trade and commerce passed under 
S. 51 (i) and not under any other provision, ¢.g., under the defence power of the 
Commonwealth! 8-19, 


Government of India Act, 1935.—S. 297 (6) of the Government of India Act, 1935, 
contained a similar provision against discrimination but the prohibition therein 
was only against Provincial Legislatures and Governments. There was no restraint 
upon the Federal Legislature or Government. 


S. 297 of that Act was— 
*<(1) No Provincial Legislature or Government shall— 


(a) by virtue of the entry in the Provincial Legislative List relating to wade and commerce 
within the Province, or the entry in that list relating to the production, supply, and distribution of 
commodities, have power to pass any law or take any executive action prohibiting or restricting the 
entry into, or export from the province of goods of any class or description ; or 

(b) by virtue of anything in this Act have power to impose any tax, cess, toll or due which, as 
between goods manufacts.red or produced in the Province and similar goods not so manufactured 
or produced, discriminates in favour of the former, or which in the case of goods manufactured or 
produced outside the Province, discriminates between goods manufactured or produced in one 
locality and similar goods manufactured or produced in another locality, 


(2) Any law passed in contravention of this section shall, to the extent of the contravention, 
b_ invalid,” 

The present Article is wider inasmuch as it is a limitation upon the legislative 
powers of both the Federal and State Legislatures.” 


INDIA 


Art. 303: Limitations upon power of Parliament under Art. 302.—This Article 
provides that excepting a law required to meet a situation arising from scarcity 
of goods, any law made by Parliament under Art. 302, and by virtue of an Entry 
relating to trade and commerce in any of the Legislative Lists, must be subject 
to one limitation, viz., that it must not give any preference or make any discrimi- 
nation as between one State and another. 


CrausE (1). 


“By virtue of any entry relating to trade and commerce’.—The legislative entries relatin 
to trade and commerce power of Parliament are—Entry 41 of List I (Trade and. 
commerce with foreign countries... ..... ); Entry 42 of List I (Inter- 
State Trade and commerce) ; Entry 33 of List I (Trade and commerce in the 
products of industries where the control of such industries by the Union is 
expedient in the public interest). 3 


The words ‘ by virtue of any entry relating to trade ..... . . make it 
clear that the prohibition upon Parliament to make any discrimination or to give 
any preference relates only to the power of Parliament relating to ‘ trade and com- 
merce’ and not upon the exercise of any other power of Parliament, not connected 
with trade and commerce, e.g., ‘defence’. What has required a judicial decision 
in Australia? is thus expressly provided by our Constitution. 


In Australia, it has been observed!® : 


“It would, indeed, be a remarkable thing {i ituti i 
i b ing for a Constitution to provide that laws for the d 
of a country, ata time possibly of the most critical threat to national exitstence, should be felted by 


a requirement that they should not have the effect of giving some commercial preference to parts 
of the country over other parts”. 


So, the prohibition against preference and discrimination j 
would not apply to laws passed by Parliament under any Entey eee eee 
mentioned above,—such as defence, currency, foreign exchange, public debt and 


the like. For the same reason, the prohibiti i 
ment to make grants-in-aid (Art. 275). RT PE CCE Ss een ie 


(18-19) Morgan v. Commonwealth, (1947) 74C.L.R. gar (453): 
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Similarly, the prohibition against discrimination attaches also to the exclusive 
power of the State to regulate inter-State trade, i.e., trade and commerce within 
the State (Entry 26 of List II), So, even in regulating intra-State trade and com- 
merce, the States shall have no power to make such regulations as may be discri- 
minatory in effect against the goods of other States. 


‘PREFERENCE’ AND ‘DISCRIMINATION.’ 


(a) Preference means something which provides a tangible advantage in the 
court of trade or some material or substantial benefit of a commercial or trading character®®, 
The Court is concerned not with the purpose of an enactment but whether it does 
in fact constitute a preference between one State and another in its effect??. 


The preference that is prohibited is the preference of one State over another, i.e, 


. * the preference of one locality merely becaue itis locality, and because itisa part o¢ 
particular State.” ?? 

Of course, the word “ State ”’ in this context does not mean the geographical 
unit or the government of a State but the residents of one State, in relation to trade 
and commerce. Thus, if some impediment or burden is imposed upon the traders 
in some State or States which is not imposed on traders in other States, itis a 
preference.2* Again, the fixing of varying prices for different States constitutes 
preference, whaiever be the economic consequences thereof? °. 


But a preference that is given not merely on the ground of locality is not prohibited 
by Art. 303 (1). As the Australian High Court observed, ‘‘ preference >— 


“does not include a differentiation based on other considerations, which are dependent on 
natural or business circumstances, and may operate with more or less force in different localities. . .""** 


(b) Discrimination, on the other hand, means “ singling out a government and 
specifically legislating about it?23.24, In the words of the Australian High 


Court? °— 


* Discrimination between localities in the widest sense means that. because one man or his 
properly isin one loc ality, then regardless of any other circumstances, he or it is to be treated 
differently from the man or property in another locality ” 


A statute which lays down a general rule applicable to all States alike, but which 
operates or may operate unequally and with different results in the several States, 
does not offend against the provision prohibiting discrimination!-*. 


Illustrations 


1. Certain Commonwealth Income-tax Regulations provided for ascertaining values of five- 
according to different standards for the same class of stock in different States, ¢.g., horses were to 
vhile in another State they would be valued at £15. though belonging 
Held, the Regulation was void, being discriminatory, since the sole 
test in determining the amount of the tax was the situation of the property. [twas observed—"* Stoc 
are, by reason solely of their State situation, treated ‘differently’, by the mere fact that aufleren 
standards are applied to them respectively. It does not matter whether those legal standards 
arbitrary or measured, whether dictated by a desire to benefit or to injure,—the simple fact ae 
they are ‘different’, ‘and these different legal standards being applied simply because the subje 
of taxation finds itself in one State or the other, there arises the discrimination by law between 
States, which is forbidden by the Constitution,” ?? 


2. The Commonwealth Dried Fruits Act, 1928, provided for the issue of licences for the carriage 

of dricd fruits by authoritites presribed by regulations to be made une ane Nt ane 

Regulations, however, prescribed no such authority cere Se ea (ences oN rie 
a i its i se two States could not obtain Ih 

the result that the owners of dried fruits in these i : in the 

way as other States could have, under the Act. Held, that though the Act itself was not discriminatory 





stock, 
be valued in one State at £8, ¥ 
to the same class or quality. 









, : . oe, + 24-24) Naw York v. United States, (1948) 326 
(20) Crowe v. Commonwealth, (1935) 54 C.L.R. USo572 . Melbourne Corporation v. Commonwealth, 





69 (83, 86). an 
issione ion v .L.R. 31 (61). 
(21) Commissioner of Taxation v. Moran, (1939) (1947) 74 en Ate: 
4 7 yf ie 5) R. v. Barger, (1908) 6 C.L.R. +) ) 
6r C.L.R. 735 (760), affirmed by Moran v 29), ev Berger (oOo. ein, re 


Commr. of Taxation, (1940) 63 C.L.R. 338 (P.C.). 
(22) Cameron v. Commissioner of Taxation, (1923) A.C. 360. 
32 C.L.R. 68 (73). 
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because its provisions were general and applied equally to all States, the Regulations were asec 
natory as against the above two States. It was nothing to say that these two States did not actually 
produce dried fruits. ** We cannot take judicial notice of sucha fact : nor can we assume a limit fo 
the possibilities of a State trade or commerce under the changing conditions of science an 
inventions.’’? a 

3. The Commonwealth Excise Tariff, 1902, which allowed an exemption in the case of goods. 
on which customs and excise duties had been paid under State legislation prior to Igor, was nota 
discrimination by Parliament, within the meaning of section 51 (ii) of the Australian Constitution Act 
inasmuch as the Commonwealth Act in question imposed a general duty, and the inequality in its 
operation amongst the States was not due to anything done by Parliament, but owing to duty 
previously imposed by the States#. 

Discrimination takes place when any special burden is imposed by a State 
on some goods simply because they have come from another State®. 


Cause (2) 

Legislation for meeting scarcity of goods.—This clause provides that the 
limitation imposed by clause (1) of this Article will not apply to any law made by 
Parliament in which it is expressly declared that the preference or discrimination 
(e.g., fixation of different prices for different States) provided therein is necessary 
“for the purpose of dealing with a situation arising from scarcity of goods in any 
part of the territory of India.” Of course, without such express declaration, the 
discriminatory law will be invalid, being in contravention of Cl. (1). 


Analogous Provisions. —See in this connection Entries 33-4 of List IIT. 


Restrictions on trade, com- 304. Notwithstanding anything in 
Frcs, 2nd intercourse among Article gor or Article 303, the Legislature of 
States: a State may by law— 


(a) impose on goods imported from other States any tax 
to which similar goods manufactured or produced in that State 
are subject, so, however, as not to discriminate between goods so 


imported and goods so manufactured or produced ; and 


(6) impose such reasonable restrictions on the freedom of 
trade, commerce or intercourse with or within that State as may 
be required in the public interest : 


Provided that no Bill or amendment for the purposes of clause (5) 
shall be introduced or moved in the Legislature of a State without 
the previous sanction of the President. 


OruerR Constitutions 


_ , U.S. A.—The power of the States to impose restrictions on inter-State trade 
is derived from the judicial doctrine of “ police power ”’, Though the power of 
direct regulation of  inter-State commerce is an exclusive federal subject, 
{p. 637, ante], that does not Prevent a State to exercise its essential “ police 


power” within its house, even though such exercise may incidentally affect inter~ 
State commerce. ' 


It may also be said that goods which are impure, diseased or tainted with fraud 
are outside the range of “commerce” or are exira commercium, and are hence subject 
to regulation by the State under its “ Police power”, by way of an exception 
to the exclusive commerce power of Congress®, 


In short, though a State is Prohibited from raisin i i ; 
. ‘ t ig barriers against the free 
circulation of trade between itself and another, it is free to impose feasnabie restric~ 


(3) James v. Ci walth, (1936) A.C. 
jenni ee - of 193 ) 578, (5) James v. Commonwealth, (1936) A.C. 578 


. (630), 
(4) Colonial Sugar Refining Co. v. Invi islati i 
A. 4 a ne lugar Refining Co. v. Irving, (1906) es 1G ae Legislative and Executive Powers, 
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tions as may be required in the public interests, ¢.g., in the interests of health, 
morality, safety and the like. But the exercise of the above police power by the 
State is, according to judicial decisions, subject to the paramount right of the national 
government to regulate inter-State commerce, and is, therefore, subject to the 
following conditions ; 


(i) that the restriction imposed is reasonable, that is to say, does not go 
beyond what is necessary to give effect to the legitimate purpose comprised by the 
the expression ‘ police power *; 

Gi) that there is no attempt on the part of the State to discriminate against 
inter-State commerce as such ; 

(ii) that the national government has not already legislated with respect 
to that matter,—in which case the federal legislation will prevail ; 

(iv) that the matter is not of such a nature, that whether Congress has 
legislated or not relating to it, it admits only of federal action so that the 
silence of Congress would lead, by implication, to forbid State action relating to 
that matter. In other words, while a State may enact legislation which has predo- 
minantly only a local influence in the course of the inier-State commerce, it cannot 
interpose local regulation where uniformity is essential to the functioning of the 
commerce, whether or not Congress has already legislated upon that matter’. 

+ Whatever subjects of this power are in their nature national, or admit only of one uniform 
system or plan of regulation, may tustly be said to be of such a nature ay to require exe lusive legislation 
by Congress.”"* 

Thus, to protect the health and satety of its own citizens, a State may, in the 
absence of federal legislation, provide for examination of railway personnel? or require 
protective devices? : but, a State has no right to regulate freight rates of railways 
even in the absence of federal legislation’®, on the ground that uniformity in inter- 
State transportation rates is essential to national authority. 


(i) ** Police power”? is a comprehensive term which includes prevention 
of fraud and deception, public safety and morals, protection of the lives, health, 
comfort and convenience of the citizens. 


In the absence of Congressional legislation, a State is entitled to protect Its 
citizens from injuries arising from inter-State commerce.!! Thus, 


(a) On the ground of prevention of fraud a State may make regulations 
providing : Inspection and labelling of goods so as to prevent fraud as to quality 
and weight!?. Licensing of agents or brokers engaged in inter-State trade to Secu 
honest dealing and financial responsibility! or to secure their responsibility . 
State Courts on claims arising locally!4, heavy taxation or prohibition of impor 
of coloured oleomargarine as may resemble butter!®, compulsory delivery on fae 
to an intending purchaser of complicated and costly farm machinery 4 som 
time before purchase, so that the dealer may not defraud the purchaser é 


(6) On the ground of public safely, a State may require all locomotives operat- 


. . : “ti -power "5 
ing within the Siate, to be equipped with head lights of a particular candle-p > 


a ; at rs -s of inter-State 
require training or physical examination of engincers and conductors of seal © 
trains, to secure their competency !*-1°; provide for pilotage and po a inthe 
harbours!*!9 : require a reasonable bond of one who wishes to engag' 


i al i stst 4. 
State trade of a kind which is dangerous to well-recognised local interes 


—_ 






Illinois, 298 U S. 





(13) Hartfold Accident Co. V- 
155° ag2 U.S. 202+ 
‘ h 5 ‘ajon Brokerage v. Jensen, 322 ~- 2. 
a Cooly \- Philadelphia Port, (1851) (14) bea oh eon too) 155 
ow. 290. 1 
mith Vv. 2 88) 124 U.S. 465. ULS. 461. Jackson 
Bh ab wi fe int (1886) 118 vy (16) Advance-Rumley Thresher Co. ja » 
ze TF ak ‘ (1932) 287 U 
(17) Smith v 
Vandalia R. R. V- 
(18-19) Cooley v- 


(7) Morgan v. Commonwealth of Virginia, (1945) 


328 U. S. 373, 377-8)- 
328 Us S. 3735 377-2) 2 







203+ . — 
Alabama, (1888) 124 U.S. 405 ; 
Indiana, (1916) 242 U.S. 255: 


) California v. Thampson, 313 U.S. 109. 
Wardens, 12 How. 299- 


it 
12) Armor & Co. v. N- Dakota, (1916) 240 
U.S. 510. 


( 
557 
( 
( 
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(c) For the protection of the health and morals of its citizens, from the injuries 
of inter-State trade, a State may : 


make quarantine laws and regulations*®; provide for sanitory control of 
inter-State trains?!. 


(d) For the proicction of the property of its citizens, a State may, exclude 
the importation of dangerous property, such as animals having a contagious disease??, 
or make the carriers importing such cattle liable in damages?3, 


But the restrictions imposed by the State must be reasonable, that is to say, 
the regulations imposed must be reasonably designed to safeguard the local public 
interests and must not constitute an ‘“ undue burden” on inter-State commerce. 
The Supreme Court explained the limits of regulation of inter-State commerce 
by a State under its ‘‘ police power” in these words :— 

“While we unhesitatingly admit that a State may pass sanitary laws, and laws for the protection 
of life, liberty, health, or property withinis borders . . . . itmay establish quarantine and reasonable 
inspection laws, it may not interfere with transportation into or through the State, beyond what is 
absolutely necessry for its self-protection, It may not, under the cover of exerting its police powers, 
substantially prohibit or burden . . . inter-State commerce. 24 


‘Burdens’ upon commerce, in short, are those actions of a State which directly 
impair the usefulness of its facilities for such traffic. 25 


Thus, the Supreme Court has nullified the following State laws on the ground 
of their being undue burdens on inter-State commerce : 


1. A Statute of Missouri totally prohibiting the conveying of cattle from other States into itself 
during certain seasons of the year,?* even though it had the right to exclude diseased cattle, 


2. A statute forbidding the sale of meat more than 100 miles away from the place of slaughter, 
unless the animal is inspected at the place of sale (on the ground that it needlessly prevents the intro- 
duction of sound meat killed in other States!-* : or a statute requiring inspection of meat sold within 
the State 24 hours before slaughter (on the ground that it was unreasonable to suppose that other 
States exporting meat had no inspection arrangements and that such an extreme precaution by the 
importing State was not necessary to ensure a healthful meat supply) *. 


3e_A statute prohibiting any deaf, dumb, or crippled person to land unless the master of the vessel 
gave a bond of indemnity to every city in the State from loss from such landing (on the ground that 
the restriction was needless and most extraordinary). 


(ii) Even where the exercise of ‘ police power’ by a State in restriction 


of inter-State trade is legitimate, it cannot impose such restrictions as are discrimi- 
natory against the goods of other States. 


Article 1, section 10 (2) says— 


“No State shall, without the consent of Congress, lay any imposts or duties on imports or 
exports, except what may be absolutely necessary for executing its inspection laws. ” 


Thus, a State may not impose a tax on imported goods or on those engaged, 
in carrying on business in selling those goods, without i posing a corresponding 
tax on domestic goods or traders thereof5, Again, though a State may levy a tax 
on all sales of oil or coal or on the production or the mining thereof® it may not 
impose a tax only on the use of oil or coal which is purchased or delivered outside 
its borders or used within the State to operate a boat or engine engaged in inter- 
State commerce.? 


The only exception to imposing import duties or duties on the act of import- 
ation® without previous consent of Congress is such duties “ as may be absolutely 
necessary for executing the inspection laws” of the State [Art. 1, S. 10 (3)]. The 
object of inspection laws is to ‘ improve the quality of the articles’. They act upon 
1 
eee 

(20) Licence Cases, (18. 5, How. i Fisisc % 

(21) Smith v ‘dibana, (1088) 124 USS. ie hy any oe este) 136 .U.S. 319. 

(22) Railroad Co. v. Husen, (1877) 11 Pet. 102. case on “* foreign ” commerce) Mr 875: (a 
. (23) Missouri Ry. v. Haber, 169 U.S. 613. (5) Welton v. Missouri, gt U.S. 2 

(24) Railroad Cc. v. Husen (1877) 95 U.S. 465 ie Askren v. Continental Oil Co., Giana) 252 


seh Mlinois C. R. Co. v. Hl 63 U Gy i 
25) Mllinois C. R. Co, v. Illinois, 163 U.S. 142. (7) Helson v. Kentuck 
(1-2) Brimmer v. Reban, 138 U.S. 78. (8) Broun v. Mepiast. oe Wie sa, 
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the Article before it becomes an Article of foreign or inter-State commerce *. Whether 
the charges are made on goods inspected as they pass into and out of the State 
or on goods inspected in any other part of the State, they are not ‘ taxes’ but 
merely compensation for services rendered!®, Such charges are not in any sense: 
regulation of external or inter-State trade though they may have some remote 
influence on them!!. Inspection laws, in fact, are regarded as a part of the internal 
laws of a State, such as its health laws or laws regulating its internal commerce.” 
But they should not operate so as to substantially discriminate against the goods 
of other States!*, or be made a pretext for interference with the freedom of inter- 
State trade?’, 


Australia.—It has been held that the freedom guaranteed by S. 2 is a freedom 
not of the ‘goods’ or ‘persons’ but of—‘ the acts which constitute ‘trade, commerce 
and intercourse ’.”!4 


Hence, though the Constitution guarantees freedom of inter-State trade and 
intercourse, the person is not himself protected from the ordinary law of the State, 
e.g., as to public order, and if he commits a crime he may be apprehended by his 
State, even though he may thereby be prevented from crossing the limits of the 
State, and thereby his freedom of inter-State intercourse may be curtailed?®. In 
short, 

© the constitutional freedom begins and ends with respect to the act of trade, commerce and 
intercourse," 14 5 

S. 112 of the Constitution Act authorises the States to impose inspection charge 

on imports or exports, as under Art. 1, S. 10 (3) of the Constitution of the US.A. 


Canada.—Similarly, in Canada, it has been held that though the Dominion. 
Parliament has wide power ‘to regulate trade and commerce’ [section 91 (2) 
British North America Act], the Provincial Legislature has power to make police 
or municipal or sanitary regulations of a merely local character, ¢.8.— 


, : . caters 
(a) For the gcod government of taverns licensed for the sale of I'quor in retail ; 


(b) For regulating the importation, manufacture, sale, purchase = ve ei ey the 
liquors, even though such regulation may interfere with manulscturers uy ais Tests of the 
Dominion Government or they may indirectly affect business operations beyon 
Province ;17 

(c) For granting on certain persons an exclusive righ’ 
lighting for a certain term of years in a city.?® 


t to establish a system of electric 


Inpia. 

—Notwith- 
Id be free 
ntries 


Art. 304: State regulation of inter-State trade, commerce and ee 
standing the imperative need that inter-State trade and commerce 


from restrictions imposed by the States, it has been acknowledged in all cou 


ie! i i ests 
i i ard the articular inter‘ 
] 1 control is also necessary in order to safe gu Pp a 


of each State, without, of course, unduly burdening the dom oe empowers 
commerce or discriminating against other States. The presen 


the State Legislature 


(a) to impose on goods imported from other States any 
goods manufactured or produced in that State are subject, so, 


tax to which similar 
however, as not to 


i ». Ogden, 9 Wh. 168 (203). 530 (550): castive and Executive Powers, 
eae ae 5 ee or Queensland, (1916) ; Wynes, Legislative and &x! s 
L.L.R. 556. - 274. . 8 A.C. 117: 
aan Turner v. Maryland, 107 U.S. 38 (51)- (16) Hodge v. Queen, (8 3) Manitoba License- 
(12) Minnesota v. Barber, 136 U.S. 3133 17) a OAC. on ie 
Fox vy. Robbins, (1909) 8 C.L.R. 115. Het) Hull 2) Suawa Electric Co. (1go2) A.C- 


(13) Tsamania vy. Victoria, (1934) 52 C.L.R. ¢ 
157- 237. 
(14) McArthur v. Queensland, (1920) 28 C.L.R. 
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discriminate between goods so imported and goods so manufactured or produced ;: 
and 

(b) to impose such reasonable restrictions on the freedom of trade, commerce 
or intercourse with or within that State as may be required in the public interest. 


Cause (a). 


Cu. (a) : Non-discriminating import duty—This clause follows American deci-- 
sions!®, viz., that a State may tax goods imported from other States only if it taxes 
like domestic goods, and no discrimination is made against the imported goods 
by such tax. 


Freedom of inter-State trade implies that there should be no import barriers 
as between the States and that there should be no special levy upon the act of im- 
portation or upon imported goods as such. 

“The Constitution does not permit a State by such discriminating charges to place at a dis- 
advantage the goods of other States passing into it for sale.””*® 

This does not, however imply that imported goods shall have any special 
privileges or shall have exemption from the duties which are imposed by a State 
upon its own goods, 


If, however, the tax is discriminating, it will be invalid, to the extent of such 
discrimination, oy whatever name it may be called.2° Freedom of inter-State 
trade— 

“would be illusory if a State could impose disabilities upon the sale of the products of other 
States which are not imposed upon the sale of home products,”’ 

Under our Constitution, even if it is not tax but any other discriminating dis-- 

ability imposed upon the trade and commerce power, it will be hit by Art. 303 (1).. 
Illustration. 

The law of a State requiring a licence for sale of wine, required a greater fee for authorizing the 
sale of wine manufactured from fruit grown in any other State than that for the sale of wine manu- 
factured from fruit grown within its own State. Held, that the law was invalid to the extent of the 
above difference between the fees. ?° 

* Goods ’.—Goods includes all materials, commodities, and articles [see Art.. 
366 (12), post]. 

Crause (4). 


Cu. (6) : Reasonable restrictions in the public interest—Cl. (b) is i 
codification of the American doctrine of a ‘Police power ’ of we ie ae 
the principles enunciated in the American cases, as explained at (pp. 646-7 ante] 
will broadly apply under the present clause of our Constitution. The principle 
is that the freedom declared in Art. 301 does not prevent the States to take measures. 
to prevent the intrusion from outside a State ofsuch persons and goods as may become: 
dangerous to its domestic peace, order, health or morals. This clause is very wide: 
an its scope, for it even exempts the State Legislatures from the prohibition against 
preference or discrimination contained in Art. 303. The only condition upon the- 
exercise of the power under this clause is that the restriction must be “ required. 


in the public interests”, But preference or discriminati : 
fie bee: P or discrimination may be checked by use 


* Reasonable restrictions. —This gives the Power to the Court to determin : 

“PP. 71-2) what restrictions imposed by the State shall be upheld as valid. “ie 
to be noted that the word ‘reasonable’ is absent from Art. 302, ante.21-22 So the- 
Courts shall have no power to test the reasonableness of restrictions imposed in the: 
Public interest by Parliament under Art. 30223 - but they will be competent to. 
_ Scrutinise State legislation in the same way as in the U.S.A. e af 


19) See p. 647, ante. State of Madras, (1950) S.C. 
EEE Ge serpee, ALBEE Ore 
- x we reasonable’ occu . 
in clauses (5) and (6) of Art. 19 fel. Gopslan us I¢ * parte Benson, (1912) 16 G.L.R. 99]. 
C—82 : 
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‘ Reasonable’ means commensurate with the purpose for which the restriction 
is laid down.?! The word ‘ reasonable’ enables the Court to interfere where the 
State, under the pretence of preventing injury to the welfare of the citizens, 
intends to prevent legitimate articles of inter-State commerce, or to impose need- 
lessly burdensome conditions so as * to substantially obstruct’ the commerce.’?5 
[See page 647, ante.] 


Illustration. 


‘An Act of New South Wales prohibited any person from entering New South Wales. until after 
the lapse of three years from the date of his release from prison on conviction by another State. 
Held, the law was invalid being ai unreasonable interference with the freedom guaranteed by 
section g2.4 


‘ Public interest?.—This is a very wide expression. (See pp. 97-8, 100, ante, 
as to the meaning of an analogous expression]. 


Such restrictions, in the true perspective, are really ‘aids to,’? and not restrictions 
upon, the freedom of inter-State commerce, e.g., preventing entry of infested cattle? ; 
restriction of competition of privately owned motor vehicles with publicly owned 
railways with a view to preventing superabundance of transport at one and deficiency 
at another (without discriminating between inter-State and inira-State traffic) * ; 
regulation of sale of lottery tickets for the suppression of gambling? ; regulations 
affecting the lighting and speed of vehicles, provisions for safe carriage ; prohibition 
of fraudulent description of goods®. 


It is to be noted in this connection that ‘ inter-State migration and inter-State 
quarantine’ are exclusive Union subjects under our Constitution (Entry 81, List I, 


Schedule VII). 


© Or within that State. —These words elucidate the words ‘ throughout the terri- 
tory of India’ in Art. 301, meaning that the freedom of trade, etc., declared in Art. 
301 is the freedom not only between one State and another, but also between different 
parts of the same State. But under clause (6) of Art. 304, the State may a 
in the public interest reasonable restrictions upon trade and intercourse not only 
inter-State but also intra-State. 


The Proviso —While the two clauses empower the State Legislature to impos? 
restrictions on the freedom of trade, commerce and intercourse, the Proviso prov! a 
a safeguard for protecting national interests, by requiring the President’s previov 
sanction for any such legislation. 


. : visions 

3OS. Nothing in articles 301 and 303 shall affect wea 

Effect. of articles 301 and of any existing law except In 5 i rovide. 
303 on existing laws. President may by order otherwise P: 


ays . ee 
SOG. Notwithstanding anything in the foregoing es 
of this Part or in any other provisio 


i ituti ny State specified in Part 
pte First Se ale which before the 


Power of certain States in ; 
Part B of the First Schelule B of the First Sche 1 Be a 
to impose restrictions on trade commencement of this Constitution W 


oy ea levying any tax or duty on the pat 
of goods into the State from other States or on the exp 


Us ge eee eee 


Riverina Transport Vv. Victoria, (1937) 57 
27. see 
% R. v. Connare, (1939) 61 C.L.R. 5995 


vy. Martin, (1939) 62 G.L.R. 457: | , . 
. (5) Gilpin (198 missioner, (1935) 52 C.L.R 


—_— 


. C.L.R. 
(24) Gopalaz v. State of Madras, (1950)S.C.J. 

173 (269). : 

“(as) California v. Thompson, 313 U,S. 114. 
(1) Ex parte Benson, (1g12) 16 C.L.R. 99. 
(2) Ex parte Nelson, (1928) 42 C.L.R.209(219)- : 
(3) RB. ve Vizard, (1933) 50 CLR. 303 18g (206). 
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of goods from the State to other States may, if an agreement in that 
behalf has been entered into between the Government of India and 
the Government of that State, continue to levy and collect such tax 
or duty subject to the terms of such agreement and for such period 
not exceeding ten years from the commencement of this Constitu- 
tion as may be specified in the agreement : 


Provided that the President may at any time after the expira- 
tion of five years from such commencement terminate or modify 
any such agreement if, after consideration of the report of the Finance 
Commission constituted under article 280, he thinks it necessary 
to do so. 


Art. 306: Agreement with States in Part B.—It has already been pointed out 
that prior to this Constitution, some of the Indian States® used to levy internal 
customs duties. The present article provides for the continuance of such duties 
for a period not exceeding 10 years, by agreement between the Government o 
India and of that State, subject to modification at the end of 5 years according to 
report of the Finance Commission. 


3O%7. Parliament may by law appoint such authority as it 
: considers appropriate for carrying out the 
Appointment of authority : 
for carrving out the parpese, PUrposes of articles 301, 302, 303 and 304, and 
of articles 3o1 to 304. confer on the authority so appointed such 
powers and such duties as it thinks necessary. 
Art. 307 : Authority for carrying out purposes of Arts. 301-304.—This Article autho- 


rises Parliament to establish an authority similar to the Inter-Siate Commerce 
Commission of the U.S.A.% (p. 576, ante). 


PART XIV 
SERVICES UNDER THE UNION AND THE STATES 


Cuaprer I.—SeErRvices 


3O8. In this Part, unless the context otherwise requires, the 


ee. expression “‘ State? means _a State specified 
in Part A or Part B of the First Schedule. 


Art. 308: Interpretation—This Article is analogous to Art. 264 (6). Th 
provision relating to the services of the States in Part XIV will not ak, 
apply to States in Part C, obviously because the States in Part C shall be administered 
by the Union [Art. 239, ante] and through the Union Services. 


ee 


(6) At the commencement of the Constitution, iti : 

t persons or localities, to prevent any dey: i 
aa States were—Hydcrabad, Rajasthan, aims at an unlawful iniesosenee wi intra. 
a ya Bharat, Saurashtra and Vindhya commerce, and to hear and investigate co; 

‘adesh [White Paper on Indian States, M.S., plaints. Its decisions are quasi-judicial (Louisville 
{ *é $3) : f , Vv. Brewing Co. (1912) 223. U.S. 70 (84) ; Anter- 
(6-a) The main functions of the ‘Inter-State Stale C.C. v. Union Pac. R. Co., (1912) 222 US. 
; Immerce Commission of the United States are 541 (547) ; Baer v. Denver Ro cC. ? a) ane 
© control the charges etc, off inter-State'carriers U.S. "479 (486) ia Atay S88 
to prevent preference or discrimination as between ; 
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3O9. Subject to the provisions of this Constitution, Acts of 
the appropriate Legislature may regulate the 
Recruitment and conditions Tecruitment, and conditions of service of 
of service of persons serving persons appointed, to public services and posts 
the Union or a State, = * + * : - 
in connection with the affairs of the Union or of 

any State : 


Provided that it shall be competent for the President or such 
person as he may direct in the case of services and posts in connection 
with the affairs of the Union, and for the Governor or Rajpramukh 
of a State or such person as he may direct in the case of services and 
posts in connection with the affairs of the State, to make rules regulating 
the recruitment, and the conditions of service of persons appointed, 
to such services and posts until provision in that behalf is made by 
or under an Act of the appropriate Legislature under this article, 
and any rules so made shall have effect subject to the provisions 
of any such Act. 


OTHER ConsTITUTIONS 


Government of India Act, 1935.—The Legislature had no voice in these matters 
3 $ : 

under the Act of 1935. Everything was done by the Executive. Thus, sub-Secs. 
(1)-(2) of Sec. 241 provided— 
_ (1) “ Except as expressly provided by this Act, appointments to the civil services of, and 
civil posts under, the Crown in India, shall, after the commencement of Part III of this Act, be made— 
. (a) in the case of services of the Federation, and posts in connection with the affairs of the 
Federation, by the Governor-General or such person as he may direct ; 

(b) in the case of services of a Province, and posts in connection with the affairs of a Province, 


by the Governor or such person as he may direct. 
ving His 


(2) Except as expressly provided by this Act. the conditions of service of persons ser be 


Majesty in a civil capacity in India shall, subject to the provisions of this section, be such as ma 
prescribed— 

(a) in the case of persons serving in connection with the affairs of th 
made by the Governor-General or by some person or persons authorised by the Gov 
to make rules for the purpose ; 


e Federation, by rules 
ernor-General 


fairs of a Province, by rules made 


(b) in the case of persons serving in connection with the a d 
i ‘ yy the Governor to make 


by the Governor of the Province or by some person or persons authorised b’ 
rules for the purpose ; ” 
INDIA . . 

Art. 309 : Recruitment and conditions of service to be regulated by legislation — Besides 
laying down certain general provisions, the Constitution does not aim at Pe Rid 
detailed rules for recruitment or conditions of the services of the ak : a 
States. That power is left to the respective Legislatures [Entry 70 of al aes be 
41 of List II]. The power of appointment belonging to the Executive wi 
subject to legislative control [p. 218, ante]. 

The Proviso is a transitional provision empowering th 
rules having the force of law, ese to the above matters, 
Legislature legislates on the su jects. ; i 

« Public services and posts in connection with the affairs of the Union and of o penne 
Besides the regular services of the Union and the States, Oe aie wie AS set 
holding posts in connection with the affairs of the Union oe are sc) 
belong to these regular services, ¢.g., temporary employees be a sheers ne 
post]. The Legislature concerned shall have power to regulate ae a arc hes 
persons appointed to these ‘ posts’ as well, The Labia fer only to the 
the Legislative entries (70 of List I and 41 of List II, which re! y 


~ Services ’). 


e Executive to make 
until the appropriate 
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The Services under the legislative control of the Union will comprise several 
-classes : (i) All-India Services, referred to in Art. 312, post. (ii) Civil services of 
the Union, i.e., including members of the civil services of the Union other than 
the “all-India Services”. (iii) Defence Services, i.e, members of the Army, 
Navy and Air Services. 


“Subject to the provisions of the Constitution”.—The Constitution itself provides 
‘the mode of appointment and conditions of service of certain officers in connection 
with the affairs of the Union and the States, ¢.g., the Attorney-General’. The 
present Part has no application to those offices. 


310. (1) Exceptas expressly provided by this Constitution, 

every person who is a member of a defence 

Tenure of office of persons Service or of a civil service of the Union or 

serving the Union or a State. of an all-India service or holds any post 

connected with defence or any civil post 

under the Union holds office during the pleasure of the President, 

-and every person who is a member of a civil service of a Stace or holds 

any civil post under a State holds office during the pleasure of the 
Governor or, as the case may be, the Rajpramukh of the State. 


(2) Notwithstanding that a person holding a civil post under 
the Union or a State holds office during the pleasure of the President 
or, as the case may be, of the Governor or Rajpramukh of the State, 
any contract under which a person, not being a member of a defence 
service or of an all-India service or of a civil service of the Union 
or a State, is appointed under this Constitution to hold such a post 
may, if the President or the Governor or the Rajpramukh, as the 
case may be, deems it necessary in order to secure the services of a 
person having special qualifications, provide for the payment to 
him of compensation, if before the expiration of an agreed period 
that post is abolished or he is, for reasons not connected with any 
‘misconduct on his part, required to vacate that post. 


Oruer Constitutions 


England.— Military,® naval and civil® 
at will, and no petition of right can be bro 
.or other sums to which they claim to be entitled for their services, or damages 
in respect of their dismissal, even if contrary to the terms of an express contract of 
service. Neither have they any right of action for breach of an implied warranty 
of authority against the officer who engaged them!” If, however, the terms of 
‘the appointment definitely prescribe a term and expressly provide for a power to 


determine “for cause”, it appears necessarily to follow that any implication of a 
‘power to dismiss at pleasure is excluded®. 


Government of India Act, 1935.—Sec. 240 (1) of that Act provided— 


“(1) Except as expressly provided by this Act, ever 
-of the Crown in India, or holds any civil post under th 
Majesty’s pleasure” 


ie Pray) of Art. 310 of the Constitution corresponds to sub-Sec. (2) of Sec, 240 


officers of the Crown are dismissible 
ught by them to recover pay, pension 


Ty person who is a member of a civil service 
Crown in India, holds cffice during His 


; See list at pp. 217-8. --- -- - ee 198-3 Kynaston v.- A.-G.; . 
bh tao v. Rex, (1920) 3 K.B. 663; (9) Reilly v. Pag Gene 5) 49 a = 
anning v. Secretary of State, (1920) 37 T.L.R. (10) Halsbury, Hailsham Ed., Vol. IX, p. 692. 
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Inp1a 


cbt. 310: Office during pleasure of the Crown.—This provision corresponds to 
the English rule that all service!!-!2 under the Crown is held at the pleasure of the 
Crown. In our constitution, however, the above general rule is qualified by the 
words ‘except as expressly provided by the Constitution.’ Thus, in cases of 
services under contract, the power of dismissal is tobe exercised subject to the pro- 
visions of Cl. (2) of Art. 310. Again, dismissal of civil servants must comply with 
the procedure laid down in Ari. 311. Then, again, Art. 314 lays down certain 
provisions for the benefit of existing officers of the Indian Givil Service or any 
other Service who were appointed by the Secretary of State or Secretary of State 
in Council. The remedies for wrongful dismissal under the Constitution, are 
discussed under Art. 311, below. Special provisions are also made by the Consti- 
tution as to the tenure of particular officers such as the Compiroller and Auditor- 
General, Judges of the Supreme Court, High Courts, etc. (see pp. 217-8, ante). 


$311. (1) No personwhoisamember of a civil service of the 

Union or an all-India service or a civil 

Dismisal, removal or re- service of a State or holds a civil post under 

penal gti “vapvuties the Union or a State shall be dismissed or 

ner the Union or a Stae, removed by an authority subordinate to that 
by which he was appointed. 


(2) No such person as aforesaid shall be dismissed or removed 
or reduced in rank until he has been given a reasonable opportunity 
of showing cause against the action proposed to be taken in regard 


to him: 
Provided that this clause shall not apply— 


(a) where a person is dismissed or removed or reduced in 
rank on the ground of conduct which has led to his conviction on 
a criminal charge ; 


(b) where an authority empowered to dismiss or remove 4 
person or to reduce him in rank is satisfied that, for some ae 
to be recorded by that authority in writing, it 1s not reasonably 
practicable to give to that person an opportunity of showing cause ; 
or 

(c) where the President or Governor or Rajpramukhy 6 ia 
case may be, is satisfied that in the interest of the security 0 e 
it is not expedient to give to that person such an opportunity. 


(3) If any question arises whether it is reasonably practicable 


. . 2) 
i / wing cause under clause (2); 
to give to any person an opportunity of showing awe 


the decision thereon of the authority empowered to oe ote 
such person or to reduce him in rank, as the case may DC, 


final. 


OruHER CONSTITUTIONS 


Secs. (2) and (3) of 
Government of India Act, 1935-—Art. 311 reproduces sub-Sec: G (2), which 


of Sec. 240 of the Act of 1935, with the addition of Proviso (¢) to 


is new. 


Servi i: Id 
i % ject to this Act shall ho 
(11-12) Including the Defence ices, Every person subject the President.” 


Thus, Sec. 18 of the Air Force Act, 1950, says- office during pleasur 


a 
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Art. 311 : Dismissal, Removal, etc., of persons in Civil Employments.—While Art. 310 
lays down that all service under the Union or the States shall be at the pleasure 
of the President, the present Article lays down certain conditions under which pr 
pleasure may be exercised and disciplinary action taken, as against one class 0 
public officers, viz., those who hold any civil office under the Union or the States. 


Cause (1). 


Cl. (1): ‘No dismissal by an authority subordinate to the appointing authority.’ — 
Cl, (1) makes it imperative that the order of dismissal of a civil servant should 
be made by the authority which appointed that civil servant. A dismissal by an 
officer subordinate to the appointing authority is null and void.'*. But dismissal 
by an authority superior! to the appointing authority is not invalidated by the 
Constitution. 


Analogous Provision.—See in this connection, Sec. 16 of the General Clauses Act 
(X of 1897), which provides, generally, that the power to appoint includes the 


power to suspend or dismiss, unless a contrary intention appears in the Act by which 
the power to appoint was conferred. 


‘ No person who holds a civil post’.—The provisions of Art. 311 include all persons 
holding a civil post under the Union or a State, including members of the all- 
India Services. Members of the defence services!® are thus excluded from the 
scope of this Article, but not Police-officers. Under the Government of India Act, 
1935, Police-officers were excluded from the operation of Sec. 240 of that Act by 
Sec. 243. But there is no provision in the Constitution, corresponding to Sec. 243 
of the Act of 1935. Hence, under the Constitution, the dismissal by a Deputy 


Inspector-General of a Police officer who was appointed by the Inspector-General, 
will be void.1§ 


The expression ‘ civil post’? means an appointment or office on the civil side 
of the administration as distinguished from the military side.!4 It includes all 
the personnel, whether permanent or temporary, employed in the civil adminis- 
tration of the Union or a State, who have not been incorporated into a ‘service’ 
of the Union or the State concerned.}4 The question whether the Civil Service 
Rules are applicable to the employee in question is wholly irrelevant to determine 


whether he holds a civil post within the scope of the present Article of the Consti-. 
tution,14 


‘ 


* An all-India service. —This Article applies to members of the all- 
referred to in Art. 312, but not to the members of the I.C.S. and 
services appointed by the Secretary of State (Art. 314, post). 


India Services, 
other existing 


Ciause (2). 


Cl. (2) : ‘ Reasonable opportunity of showing cause’.—The observations of the 
Privy Council in High Commissioners vy. Lail*?-18, a case under the corresponding 
provision of the Government of India Act, 1935, lead to the view that the person 
charged has the right to reasonable opportunity of showing cause twice, before the 


order of dismissal, etc., is passed. There are two stages in a proceeding under the 


Present article : the first being when the charges are enquired into and at this 


(13) N.-W. Frontier Prov. v. Suraj Narain, A.1.R, laid down in Art. 311 of the Constitution 
1949 P.C. tra. 4 


1 ; (16) The Constitution, thus, supersed 
La) Yusuf v. Prov. of the Punjab, ALR. 1950 decision in N.W. Frontier Province ‘ Suraj Neon 
395 . A.LR. 1949 P.C. 112. [Rules of the Police 
of (D Done i removal, ctc., oa Hegulstiogs, to the contrary, if not amended 
ne ‘Detence Services are govern alread) ill bi i i 
Provisions of the Army, Navy and mae koe et een ee eaee the Comet 


i y tution.] . 
WAets.(6.g,, Ss. 19-24, Air Force Act, 1950) and (17-18) ALR. 1948 P.C. 121, affirmi m 


are not subject to the procedural limitations ALR. 1945 F.C. 47. 
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stage, the person required to meet the charges should be given a reasonable oppor- 
tunity to enter into his defence ; and the second stage is when after the enquiring 
authority has come to its conclusions on the charges and there arises the question 
of the proper punishment to be awarded. A notice has then again to be given 
‘to show cause against the punishment proposed?*. This conclusion follows from the 
words ‘ action proposed to be taken’ : 

* No action is proposed within the meaning of the sub-section until a definite conclusion has been 
come to on the charges, and the actual punishment to follow has been provisionally determined 
on. Prior to that stage, the charges are unproved and the suggested punishments are merely hypo- 
thetical. It is on that stage being reached that the statute gives the civil servant the opportunity 
for which the present sub-section makes provision. Their Lordships . . . . see no difficulty in the 
statutory opportunity being reasonably afforded at more than one stage. If the civil servant 
has been through an enquiry... .. , it would not be reasonable that he should ask for a repetition 
of that stage, if duly carried out, but that would not exhaust his statutory right, and he would still 
be entitled to represent against the punishment proposed as the result of the findings of the 
enquiry.” ?°? 


In short, this clause requires that the civil servant in question is entitled to 
have an opportunity to show cause at two stages: (a) once after he is found guilty 
and punishment is provisionally proposed and (4) then, against the punishment 
so proposed upon the above finding. 


© Reasonable opportunity ’.—What this clause requires is not only a notification 
of the action proposed but of the grounds on which the authority is proposing that 
the action should be taken and that the person concerned must then be given a 
reasonable time to make his representations against the proposed action and the 
grounds on which it is proposed to be taken. In some cases it may be sufficient 
to indicate the charges, the evidence on which those charges are put forward and 
to make it clear that unless the person can on that information show good cause 
against being dismissed or reduced if all or any of the charges are proved,—dismissal 
or reduction in rank will follow. But each case will have to turn on its own facts, 
and the substance of the provision is that the person to be dismissed or reduced 
must know that that punishment is proposed as the punishmeni for certain acts 
or omissions on his part and must be told the grounds on which it is proposed 
to take such action and must be given a reasonable opportunity of showing cause 
why such punishment shall not be imposed? °, 


Subject to the Proviso to Cl. (2), the Courts have jurisdiction to determine 
whether reasonable opportunity has been given in any case.*1 


© No such person as aforesaid ’.—These words refer to the persons ane in 
Cl. (1) of Art. 311, and not to those mentioned in Cl. (1) of Art. 310. aad 
members of the Defence services or persons holding defence posts are exclude 
from the protection of the present clause. 


© Reduced in rank’.—The Nagpur High Court has held??-°5 that an oe e 
suspension is * reduction in rank’ within the meaning of this clause Sant 
the officer ceases to discharge his duties and to receive his pay. ea spies vane 
is not entitled to place an officer under indefinite suspension pie ou Pe raaepeh 
him reasonable opportunity of showing cause. Further when an or a ‘i Penk 
js declared to be void and operative, the Government servant is entitle 


his pay for the period of suspension. 


© Dismissal and removal ’.—These are synonymous term 
of service against the will of the civil servant. 


529, meaning termination 


SS 


I /.N. (F.R.) 63. 
ze s. UP. Goi 4, A.I.R. 195° (1945) 49 C.W.N. ( ALR. 1 
gk ie teat v. Prov. of the Punjab, A.T.R. van ae of State v- Lall, A.I 945 

Lah. 59. «C. 47 (57)- 7 ALR. 1949 
20) High Commissioners v. Lall, A.I.R. 1948 (22-25) Central Provinces V- Shamsul, 94 


‘P.C. 121, approving Secretary of Stale v. Lall, Nag. 118. 
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Remedies for wrongful dismissal—Both Cls. (1) and (2) of Art. 311 are manda- 
‘tory. They constitute express provisions of the Constitution which qualify Cl. (1) 
of Art. 310. Hence, dismissal by an authority lower than the appointing authority, 
and dismissal without giving reasonable opportunity of showing cause, are equally 
‘void and inoperative, and therefore, actionable!. 


In both cases of wrongful dismissal [in contravention of Cl. (1) or (2;], the 
remedy is the same, viz., a declaration that the order of dismissal was void and 
inoperative and that the plaintiff remained a member of the service at the date of 
institution of the suit®. 


Under the Government of India Act, 1935, it had been held that neither damages 
nor arrears of pay may be recovered against the Crown, for wrongful dismissal. ! 


Proviso. 


Proviso (a) : ‘ Conviction on a criminal charge’—This clause makes an officer 
who has been convicted on a criminal charge, liable to dismissal without any further 
proceeding or hearing. No distinction is made between crimes involving moral 
turpitude and other crimes. The word ‘charge’ in this clause contemplates 
some accusation and not merely a charge in the technical sense of the Code of 
Criminal Procedure. Hence, conviction. for contempt of court, consisting in 
making defamatory accusations against . the presiding officer of a Court is a 
conviction within the purview of the present clause, even though a contempt of 
this nature may not be an ‘ offence’ under the Indian Penal Code.* 


Proviso (c) : ‘ Interest of security of the State.—There might be cases where the 
mere disclosure of the charge might affect the security of the State. In such cases 
the President or Governor or Rajpramukh might exempt’ the giving of notice 
to show cause. This Proviso is new ; theré was’ nothing corresponding to it in 
the Government of India Act, 1935. : : 


‘ Security of the State’.—See pp. 79-80, ante. . a 
CrausE (3): 


Cl. (3) : Finality of decision under Proviso (6). —In cases coming under Cl. (2), 
Proviso (6), the decision of the authority concerned as. to-. the impracticability of 
giving notice will be final. No Court shall be entitled to call in question such 


361 (1)) 


maintain- 








(1) Apart from departmental appeal by way 
-of a memorial to the Government, upon which’ 
the Public Service Commission shall be consulted 
[Art. 320 (3) (¢)]. 

(2) High Commissioners v. Lall, AR. 1948 
P.C. rat, reversing Secretary of. State v. Lall, 
(1945) 49 C.W.N. (F.R.) 63, and superseding 
Punjab Province v. Tarachand, A.I.R. 1947 F.C... 
23. [It is submitted that the Federal Court 
decision should be followed under the Consti- 
tution in preference to the Privy Council deci- 
sion (as regards arrears of pay), for the following 
reasons: The Privy Council decision was 


the Government _ itself [Art. 
‘ provided only that such action was 
able against the East India Co. (see p. 633, 
ante). ¢ Federal Court (ibid.) pointed out 
that the Civil Procedure Code allowed attach- 
ment of the salary of a servant of the Crown, 
and that there were decisions in India, 
where a claim ‘for arrears of pay had been 
decreed, against the Government (Vakil v.. 
Secretary of State, (1944) 19 Luck. 163 ; Hifeul 
Quadeer v. Government of C-P. and Berar, AUR. 
1945 Nag, 190]. In short, if the Federal Court 


founded on the immunity of the Crown from an’ 
action in tort, and followed the observation 
in Mulvenna v. The Admiralty, (1926) S.C. 842, 


that remuneration for public service was a - 


bounty of the Crown. It is to be observed 
that under S. 240 of the Government of India 
t, office was held during the pleasure of the 
Crown. But the Crown of England has no 
place under the Constitution. Art. 310 (1) 
Says that office is held during the pleasure of 
President. Hence the. immunity of the. 

wn is not material under the Constitution’, 
‘Though the President is ‘personally immune 
from “action, nothing debars: action against 

C—83 


decision is feviyed under the Constitution, a 
civil servant who has been wrongfully dismissed 
and gets a declaration from the Court to that 
effect, would also be entitled to Tecover arrears 
of pay: that would have become due to him 
had not the illegal order of dismissal been made, 
mublett, of course, e as law of limitation, 
amages, too, had been decreed by th 

Federal Court in Secretary of State v. Lall, ALR. 
1945 F.C. 47° (58). Hence, if the Principle of 
iomtaey ‘ofl the ev keri in _ action for tore 
, $0es, damages may also be available { 
: disse, unde? the!Constitwdien” et ic cage 
3) Venkatarama v-Province of Madras, A.I.R. 
1946 Mad. 375. tee y 
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decision. The object of the provision would have been defeated if the aggrieved 
person had a right to go to a Court of law and question the propriety of the action 
of his superior authority. 


Analogous Provision —In all cases under Art. 311, whether there is a right of 
action in Court or not a memorial shall lie to the Government which shall consult 
the Public Service Commission, under Art. 320 (3) (¢), post. 


312. (1) Notwithstanding anything in Part XI, if the Council 
of States has declared by resolution supported 
by not less than two-thirds of the members 
present and voting that it is necessary or expedient in the national 
interest so to do, Parliament may by law provide for the creation 
of one or more all-India services common to the Union and the 
States, and, subject to the other provisions of this Chapter, regulate 
the recruitment, and the conditions of service of persons appointed, 
to any such service. 


(2) The services known at the commencement of this Consti- 
tution as the Indian Administrative-Service and the Indian Police 
Service shall be deemed to be services created by Parliament under 
this Article. 


Art. 312: All-India Services. It was pointed out early (p. 30) that like other 
federal polities, the Union and the States under our Constitution shall have their 
separate public services to administer their respective affairs, though there will 
be no clear-cut bifurcation as regards the administration of the laws of the Union 
and the States. The present Article introduces an extraordinary feature of the 
Indian Constitution (which may be said to be a legacy of the Government of India 
Acts), viz., that notwithstanding separate services for the Union and the States, 
there shall be certain services common to the Union and the States. cl. (2) adopts 
the existing two services for this purpose, viz., the Indian Administrative and ae 
Services, and Cl. (1) empowers Parliament (under certain conditions) to crea 

onal interest 


more of such all-India services whenever it is expedient in the nati eps 
to create them. These all-India Services will give a greater cohesion to a ede : 
structure than in the United States, and it will also conduce to greater ¢ ciency 


in the administration of the Union as well as the States. Explaining the reasons 
behind the creation of such all-India Services, Dr. Ambedkar observed— 


: : : i a dual 
“The dual polity which is inherent in a federal system is followed in all fetecations er Indian 
In all Federations, there is a Federal Civil Service and a State Civil BerviCe +s eacognibe 
will have a dual service, but with C08 ets i led strategic 
ini ini ive set-up which migh 
ts in its administrative set-up whl g! There can be 


of administration. . - +. ° 
Se and he civil servants who are 


All-India services. 


service. h 
Federation, though a dual polity, w’ 
that in every country there are certain pos 


from the point of view of maintaining the s eae 
> standz dministration depends upon the calibre of the ct ay < 
po dou Cis ie ae poe The Constitution provides that without depriving , 


appointed to these strategic posts. - - - = : : 0 a M scce recruite 
States of their right to form their own civil services* there shall be noha nie ot which 
on an all-India basis with common qualifications, with uniform scale of pay 4 


alone could be appointed to these strategic posts throughout the Union.” 

oe . . . nder 
313. Until other provision is made in this pa te 
this Constitution, all the laws in lore his 
diately before the commencement she 
Constitution and are tS seers 

i i i i the c 
which continues to exist after 1 

Sf aie. Coustinulio India service or as service or post 


of this Constitution, as an all- : 


(4) Vide Entry 41, List II. (5) Entry 70, List I. 


Transitional provisions. 
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under the Union or a State shall continue in force so far as consistent 
with the provisions of this Constitution. 


314. Except as otherwise expressly provided by this Constitu- 
tion, every person who having been appointed 
Provision for protection of by the Secretary of State or Secretary of 
anion. SHB OE aera State in Council to a civil service of the 
Crown in India continues on and after the 
commencement of this Constitution to serve under the Government 
of India or of a State shall be entitled to receive from the Govern- 
ment of India and the Government of the State, which he is from 
time to time serving, the same conditions of service as respects remuner- 
ation, leave and pension, and the same rights as respects disciplinary 
matters or rights as similar thereto as changed circumstances may 
permit as that person was entitled to immediately before such 
commencement. 


Oruer ConstITuTIONs 


Government of India Act, 1935.—Ss. 247-9 of the Act of 1935 provided. the special: 
provisions relating to the conditions of service, etc., of Persons recruited by the 
Secretary of State. Thus, if such an officer was affected by any order relating to his 
conditions of service, he had a right of complaint to the Governor-General or 
the Governor (as the case may be), and the latter was to deal with it ‘ exercising 
individual judgment’ [S. 248 (1)]. 


Inp1a 


Art. 314: Saving of existing provisions relating to persons recruited by the Secretar: 
of State—This Article maintains the above privileges of these officers, ‘so far rd 
changed circumstances may permit.’ 


Cuapter II.—Pustic Service ComMisstons 


315. (1) Subject to the provisions of thi 
. . . . . . . a 
genie “Serie — Commis- Article, there shall be a Public Service Commis~ 
the States. sion for the Union and a Public Service 


Commission for each State. 


_ (2) Two or more States may agree that there shall be one 
Public Service Commission for that group of States, and if a resolu- 
tion to that effect is passed by the House or, where there are two 
Houses, by each House of the Legislature of each of those States 
Parliament may by law provide for the appointment of a Joint State 
Public Service Commission (referred to in this Chapter as Joint 
Commission) to serve the needs of those States, 


(3). Any such law as aforesaid may contain such incid 
and consequential provisions as may be necess mee 
giving effect to the purposes of the law. ary or. desirable, for 


©'igit(4) The Public Service Commission for the Union; 
So to do by the Governor or Rajpramukh of a. Sate way ee 
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approval of the President, agree to serve all or any of the needs of 
the State. 


(5) References in this Constitution to the Union Public Service 
Commission or a State Public Service Commission shall, unless the 
context otherwise requires, be construed as references to the Commis- 
sion serving the needs of the Union or, as the case may be, the State 
as respects the particular matter in question. 


OTHER CONSTITUTIONS 


Government of India Act, 1935.—Art. 315 of the Constitution reproduces S. 264 
of the Act of 1935, with the only change that the agreement referred to in Cl. (2) 
shall require sanction of the State Legislatures concerned, followed by an Act of 
Parliament. 


$316. (1) The Chairmanand other members of a Public Service 

. - Commission shall be appointed, in the case 
onpPPointment and term of of the Union Commission or a Joint Commis- 
sion, by the President, and in the case of 

a State Commission, by the Governor or Rajpramukh of the State : 


Provided that as nearly as may be one-half of the members 
of every Public Service Commission shall be persons who at the dates 
of their respective appointments have held office for at least ten 
years either under the Government of India or under the Govern- 
ment of a State, and in computing the said period of ten years any 
period before the commencement of this Constitution during which 
a person has held office under the Crown in India or under the 
Government of an Indian State shall be included. 


(2) A member of a Public Service Commission shall hold 
office for a term of six years from the date on which he enters upon 
his office or until he attains, in the case of the Union Commission, 
the age of sixty-five years, and in the case of a State Con 
or a Joint Commission, the age of sixty years, whichever 1s ¢arict: 


Provided that— 


(a) a member of a Public Service Commission may, by 


I ting unde h Ss I anc addressed in the case of the I nion Comm: ssion 
és | ie d i e€ aie of a State 
or a Joint Commission to the President and in th . 

, ; kh of the State, resign 


Commission, to the Governor or Rajpramu 
his office ; 


(b) a member of a Public Serv 


from his office in the manner provided in clause (1) 


of Article 317. i Baas 
(3) A person who holds office as a member of a ae : e sligible 

Commissjon shall, on the expiration of his term of office, be} 

for re-appointment to that office. ‘ 


ae aa 
ice Commission may be remov 


or clause (3) 
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OTHER CONSTITUTIONS 


Government of India Act, 1935.—See S. 265 of that Act. 


317. (1) Subject tothe provisions of clause (3), the Chairman 

or any other member of a Public Service 

Removal and suspension of Commission shall only be removed from his 

ake ORC by order of the President on the ground 

of misbehaviour after the Supreme Court, 

on reference being made to it by the President, has, on inquiry held 

in accordance with the procedure prescribed in that behalf under 

Article 145, reported that the Chairman or such other member, 
as the case may be, ought on any such ground to be removed. 


(2) The President, in the case of the Union Commission or a 
Joint Commission, and the Governor or Rajpramukh, in the case 
of a State Commission, may suspend from office the Chairman or 
any other member of the Commission in respect of whom a reference 
has been made to the Supreme Court under clause (1) until the 
President has passed orders on receipt of the report of the Supreme 
Court on such reference. 


(3) Notwithstanding anything in clause (1), the President 
may by order remove from office of the Chairman or any other 
member of a Public Service Commission if the Chairman or such 
other member, as the case may be,— 


(a) is adjudged an insolvent ; or 


(6) engages during his term of office in any paid employment 
outside the duties of his office ; or 


(c) is, in the opinion of the President, unfit to continue in 
office by reason of infirmity of mind or body. 


(4) If the Chairman or any other member of a Public Service 
Commission is or becomes in any way concerned or interested in 
any contract or agreement made by or on behalf of the Government 
of India or the Government of a State or participates in any way 
in the profit thereof or in any benefit or emolument arising therefrom 
otherwise than as a member and in common with the other members 
of an incorporated company, he shall, for the purposes of clause (1), 
be deemed to be guilty of misbehaviour. 


Art. 317: Removal and suspension of members of Public Service Commissions —There 
was no such provision in the Government of India Act, 1935. Under that Act 


{S. 265 (2) (a)], these matters were governed by rules framed by the Governor- 
General and the Governors, acting in their discretion. 


The present Article lays down that the President may remove the Chairman 
of any Public Service Commission (of the Union or of a State), without any formality, 
_ cases coming anaes a (3), es ireeara Ba is adjudged an insolvent 3 (b) he 

ngages in any other paid employment ; (c) he is unfit t ti i i 
to infirmity of mind or body [Cl. (3)]. . eee Cn eae 


In cases other than those coming under Cl. (3), he may be removed by the 


President only (a) on the ground of ‘ misbehaviour * [Cl. (4) provides an instance 
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of misbehaviour] ; and (4) on the report of the Supreme Court, on a reference 
by the President [Cl. (1)]. Pending enquiry or report of the Supreme Court 
upon such reference, the President has the power to suspend in the case of the Union 
or a Joint Commission, and a similar power belongs to the Governor or Rajpramukh 
in the case of a State Commission [Cl. (2) }. 

Procedure prescribed under Art. 145 (1) (j).—The Supreme Court has made 
the following rules®, laying down the procedure for hearing a reference under 
Art. 317 (1)— 

“1. On receipt by the Registrar of the order of the President referring to the Court a case for 
inquiry under Article 317 (1) of the Constitution, the Registrar shall give notice to the Chairman 
or member of the Public Service Commission concerned and to the Attorney-General for India or 
the Advocate-General of the particular State to appear before the Court on a day specified in the 


notice to take the directions of the Court in the matter of theinquiry. A copy ofthe charges preferred 
against him shall be furnished to the respondent along with the notice. 


2. The Court may summon such witnesses as it considers necessary. 


3. After the hearing of the Reference, the Registrar shall transmit to the President the Report 
of the Court. 

4. No court-fees or process fees shall be payable in connection with any reference dealt with by 
the Court under this Order.” 


Analogous Provision.—See Art. 145 (1) (j) [p- 426, ante]. 


$318. In the case of the Union Com- 

Power to make regulations mission or a Joint Commission, the President 

as to conditions of serviec of and, in the case of a State Commission, the 
members and staff of the 2 


Commission. Governor or Rajpramukh of the State may by 
regulations— 


(a) determine the number of members of the Commission 
and their conditions of service ; and 


(b) make provision with respect to the number of members 
of the staff of the Commission and their conditions of service : 


Provided that the conditions of service of a member of a are 
Service Commission shall not be varied to his disadvantage alter 
his appointment. 


Prohibition as to the hold- 


ing of offices by members 319. On ceasing to hold office— 
of Commission on ceasing < 
to be such members. ; 
. . . ‘. on 
(a) the Chairman of the Union Public Service P cnede 
shall be ineligible for further employment either under the 
ment of India or under the Government of a State ; 


j : mission 
(b) the Chairman of a State Public Se ay other 


shall be eligible for appointment as the Chairman o Chairman 
member of the Union Public Service Commission or S oe any otliee 
of any other State Public Service Commission, ee ie a adie the 
employment either under the Government of India 


Government of a State ; 6 ohne 
a ee ae 
J. Supplement, P- 21). 


6) Order XXXVII of the Supreme Court Rules, 1950 [(1950) S.C. 
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(c) a member other than the Chairman of the Union Public 
‘Service Commission shall be eligible for appointment as the Chairman 
of the Union Public Service Commission or as the Chairman of a 
State Public Service Commission, but not for any other employment 
either under the Government of India or under the Government 


of a State ; 


(d) a member other than the Chairman of a State Public 
Service Commission shall be eligible for appointment as the Chairman 
or any other member of the Union Public Service Commission or 
as the Chairman of that or any other State Public Service Commission, 
but not for any other employment either under the Government 
‘of India or under the Government of a State. 


OruHeR CONSTITUTIONS 


Government of India Act, 1935.—See S. 265 (3) of that Act. 


$320. (1) It shall be the duty of the Union and the State Public 

: . Service Commissions to conduct examinations 

Vine Canattisceins OH’ Se for appointments to the services of the Union 
and the services of the State respectively. 


(2) It shall also be the duty of the Union Public Service 
‘Commission, if requested by any two or more States so to do, to 
assist those States in framing and operating schemes of joint recruit- 
ment for any services for which candidates possessing special qualifi- 
‘cations are required. 


_ (3) The Union Public Service Commission or the State Public 
Service Commission, as the case may be, shall be consulted— : 


_ (@) on all matters relating to methods of recruitment to civil 
services and for civil posts ; 


_ (6) on the principles to be followed in making appointments 
to civil services and posts and in making promotions and transfers 
from one service to another and on the suitability of candidates for 
such appointments, promotions or transfers ; 


(c) on all disciplinary matters affecting a person servin 
under the Government of India or the Government of a State in : 


civil capacity, including memorials or petitions relating to such 
matters ; 


(d) on any claim by or in respect of a person who i i 
or has served under the Goveaunene. of India or the Goyette 
of a State or under the Crown in Indig or under the Government 
of an Indian State, in a civil capacity, that any costs incurred b 
him in defending legal proceedings instituted against him in fespece 
of acts done or purporting to be done in the execution of his duty 
should be paid out of the Consolidated Fund of India or, as the 
‘case may be, out of the Consolidated Fund of the State ; - 
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(¢) on any claim for the award of a pension in respect of injuries. 
sustained by a person while serving under the Government of India 
or the Government of a State or under the Crown in India or under 
the Government of an Indian State, in a civil capacity, and any 
question as to the amount of any such award, 


and it shall be the duty of a Public Service Commission to advise 
on any matter so referred to them and on any other matter which 
the President, or, as the case may be, the Governor or Rajpramukh 
of the State, may refer to them : 


Provided that the President as respects the all-India 
services and also as respects other services and posts in connection 
with the affairs of the Union, and the Governor or Rajpramukh, 
as the case may be, as respects other services and posts in connec- 
tion with the affairs of a State, may make regulations specifying 
the matters in which either generally, or in any particular class of 
case or in any particular circumstances, it shall: not be necessary for 
a Public Service Commission to be consulted. 


(4) Nothing in clause (3) shall require a Public Service Com- 
mission to be consulted as respects the manner in which any provision 
referred to in clause (4) of Article 16 may be made or as respects 
the manner in which effect may be given to the provisions of Article 


335: 

(5) All regulations made under the proviso to clause (3) 
by the President or the Governor or Rajpramukh of a State sha 
be laid for not less than fourteen days before each House of Parliament 
or the House or each House of the Legislature of the State, as 
case may be, as soon as possible after they are made, and shall be 
subject to such modifications, whether by way of repeal or ane 
as both Houses of Parliament or the House or both Houses 0 i € 
Legislature of the State may make during the session in which they 
are so laid. 


OTHER CONSTITUTIONS 


. , ‘ i : d to sub-Ss. 
Government of India Act, 1935.—Cls. (1)-(3) of this Article correspon ft 
(1)-(3) of S. 66 of the Act of 1935. Cl. (5) of the Article is new. Cl. (4) differs 


in some respects from sub-sec. (4) of S. 266, which was as follows— Se 


7 A . issi be c é 
“(4) Nothing in this section shall require a Public Service Comme hetween the various 


i i i be allocate arionie 

cts the manner in which appointments and posts are to c ks of the vario 
eomitiunities in the Federation or a Province or, in the case of the subordinals ty, 6), and (c) of 
police forces in India, as respects any of the matters mentioned in paragrap! 

sub-section (3) of this section.” 
INDIA 

Cl. (3): “ Shall be consulted ”’.—As under the Act of toes mandatory powers 
Public Service Commissions shall be adotsory. The aren : a that case, it would 
could not be given to the Public Service Commissions is ok vith responsibility : 
not be possible for the Executive to carry on the administrat Fc aisla a Poni 
: " " 7 two Gove ind.”? 

“ is that if you give them mandatory powers, you set uP | cedure of that kind. 
and ee nemeetat Contre, and there is everything to be said against a proc eae 
Sere fata ee ee 


the status of the 





(7) Parliamentary Debates, Vol. 300, Col. 858. 
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So, the Public Service Commission shall merely give its opinion to the President 
or the Governor of Rajpramukh (as the case may be), and it will not be obligatory 
upon the latter to accept that opinion or recommendation. But there is a provision 
in Art. 323, which was not to be found in the Act of 1935, viz., that annually, the 
President or the Governor or Rajpramukh, shall have to explain to the Legislature 
the reasons why in particular cases the advice of the Commission could not be 
accepted. This is a safeguard against abritrary action by the Executive in disregard 
of the Commissions advice. 

Cl. (4) : Backward classes, Scheduled Castes and Tribes.—This clause withdraws 
from the purview of the Commission the matters referred to in Arts. 16 (4) and 335, 
as regards these classes. 

Cl. (5) : Regulations under the Proviso to Cl. (3).—This introduces another improve- 
ment upon the Government of India Act, 1935. Though the President or the 
Governor or Rajpramukh is empowered to make regulations withdrawing parti- 
cular matters or classes of cases from the purview of the Public Service Commission, 
such regulations must be laid before the Legislature and shall be subject to legislative 
control and modification. 


321. An Act made by Parliament or, as the case may be, the 

Legislature of a State may provide for the 

Power to extend functions exercise of additional functions by the Union 

of Public Service Commissions, Public Service Commission or the State Public 

Service Commission as respects the services 

of the Union or the State and also as respects the services of any 

local authority or other body corporate constituted by law or of 
any public institution. 


Orner Constitutions 
Government of India Act, 1935.—See S. 267 of that Act. 


Inpia 


Art. 321: Power to extend Functions—The innovation made in this Article 
upon the corresponding provision in the Government of India Act is that the appro- 
priate Legislature shall be entitled to extend the functions of the Commission con- 
cerned not only m respect of Government services, but also in respect of services 
under local authorities, corporations or any public institution. 


322. The expenses of the Union or a State Public Service 
ieee de ean Commission, including any salaries, allowances 
ise Commistens: and Pensions payable to or in respect of the 
members or staff of the Commission, shall 

be charged on the Consolidated Fund of Indi 5 
be, the Consolidated Fund of the State. Petey sence 


323. (1) It shall be the duty of the Union Commission to 
chat hote sve Broan, annualy to he Resident a report 
cause a copy thereof together with a menoranteay ore shal 
tee baat Nips a advice of the Commission Tae 
ae he ea ch non-acceptance to be laid before 

C84 
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(2) It shall be the duty of a State Commission to present annually 
to the Governor or Rajpramukh of the State a report as to the work 
done by the Commission, and it shall be the duty of a Joint Commission 
to present annually to the Governor or Rajpramukh of each of the 
States the needs of which are served by the Joint Commission a 
report as to the work done by the Commission in relation to that State, 
and in either case the Governor or Rajpramukh, as the case may be, 
shall, on receipt of such report, cause a copy thereof together with a 
a memorandum explaining, as respects the cases, if any, where the 
advice of the Commission was not accepted, the reasons for such non- 
acceptance to be laid before the Legislature of the State. 


Art, 323 : Reports of Public Service Commissions. —See under Art. 320 (3), p- 665, 
ante. 


PART XV 
ELECTIONS 


$324. (1) The superintendence, direction and control of the 

preparation of the electoral rolls for, and the 

Superintendence, direction conduct of, all elections to Parliament and 

eat can Pe to the Legislature of every State and of 

mission. elections to the offices of President and Vice- 

President held under this Constitution, includ- 

ing the appointment of election tribunals for the decision of doubts and 

disputes arising out of or in connection with elections to Parliament 

and to the Legislatures of States shall be vested in a Commussion 
(referred to in this Constitution as the Election Commission). 


(2) The Election Commission shall consist of the Chief Elec- 
tion Commissioner and such number of other Election Commissioners, 
if any, as the President may from time to time fix and the appointment 
of the Chief Election Commissioner and other Election Commissioners 
shall, subject to the provisions of any law made in that behalf by 
Parliament, be made by the President. 


(3) When any other Election Commissioner is so appointed 
: Chairman of the 


the Chief Election Commissioner shall act as the 
Election Commission. 

(4) Before each general election to t ; 
and to the Legislative Assembly of each State, and before aa i 
general election and thereafter before each biennial election 


i i resident 

Legislative Council of each State having se Council 2 enmlsion 
; i - consultation with the Llec S10 

oF Reson ie onsider necessary tO assist 


such Regional Commissioners as he may ¢ ‘ a 
the Election Commission in the performance of the functions confe 
on the Commission by clause (1). . 
Pa ; ent 
(5) Subject to the provisions of any law made by Par ectio : 
the conditions of service and tenure of office fall bestia 
Commissioners and the Regional Commissioners sha 


the President may by rule determine : 


he House of the People 
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Provided that the Chief Election Commissioner shall not be 
removed from his office except in like manner and on the like grounds 
as a Judge of the Supreme Court and the conditions of service of the 
‘Chief Election Commissioner shall not be varied to his disadvantage 
after his appointment : 


Provided further that any other Election Commissioner or a 
Regional Commissioner shall not be removed from office except on 
the recommendation of the Chief Election Commissioner. 


(6) The President, or the Governor or Rajpramukh of a 
‘State, shall, when so requested by the Election Commission, make 
available to the Election Commission or to a Regional Commissioner 
‘such staff as may be necessary for the discharge of the functions 
‘conferred on the Election Commission by clause (1). 


OTHER CONSTITUTIONS 


England.—A defeated candidate may petition the House of Commons to have 
the election of his rival invalidated cither on the ground that he is not qualified 
to be a member of the House or on the ground of corrupt or illegal practice at 
‘election. If the dispute relates to the qualifications of the elected candidate, the 
House itself hears the petition®. But if it relates to the manner of election, irregularity 
or illegality, the House refers the dispute to the King’s Bench Division of the High 
Court, which then hears the evidence and certifies its decision to the Speaker of 
the House. The House then either confirms the election or orders a new writ 
‘to be issued.* 


U.S. A.—Art. II, S. 4 (1) of the Constitution says— 


“The time, places and manner of holding clections of Senators and Representatives shall be 
prescribed in each State by the Legislature thereof; but the Congress may at any time by law 
make or alter such regulations, except as to the places for choosing Senators ”’, 


As a result, the State Legislatures are competent to make regulations relating 
‘to Congressional elections ; but if Congress choose to legislate, the State regulations 
shall be superseded to that extent. Thus, Congress has passed the Federal Corrupt 
Practices Act, in 1925. In 1873, it provided for holding Congressional elections on 
the same day throughout the country. In 1939-40, Congress has passed the Hatch 
Acts, prohibiting political activity on the part of the administrative employees of the 


federal Government, and setting a limit to the annual expenditure of any political 
-commuttee. 


Though the power of prescribing the times, places and manner of elections 
for membership to Congress is a concurrent power for the State Legislatures and 
Congress, each House of Congress is given the exclusive right to judge— 


“(the validity) of the elections, 
S. 5 (1)]. 


In the House of Representatives, election disputes are heard b th mmi 
-on House Administration [Legislative Re-ocbanieation Act, 1946}. aia ne 


: Australia.—These matters are governed by the Commonwealth Electoral Act? 
1902-1940, passed under Sec. 47 of the Constitution Act, 


Burma.—Sec. 77 of the Burmese Constitution, 1948, provides— 


“ Subject to the provisions of this Constitution, all i lecti 
5 t P horde all’ matters relating to elections for either Cham 

of Parliament including the delimitation of constituencies, the filling of casual vacancies a ie 
s 


decision of doubts and disputes arisin, i i i 
‘ I ig Out of or in connection with i 
Si accardgucse with ne i such elections shall be regulated 


returns and qualifications of its own members ”” (Art. 1, 


(8) Mitchell's Case, (1875) 130 Com, i 
‘2855 Michael Dani's Cue, (1882) "1 Go 


(9) Parliamentary Elections Act, 1868 (31 
our. 565. 


and 32 Vict. c, 125). 
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Government of India Act, 1935.—Sec. 291 of the Act provided— 


_ “In so far as provision with respect to the matters hereinafter mentioned is not made by this Act, 
His Majesty in Council may from time to time make provision with respect to those matters or any of 
them, that is to say— 

(a) the delimitation of territorial constituencies for the purpose of elections under this Act ; 


(6) the qualifications entitling persons to vote in territorial or other constituencies at such 
elections and the preparation of electoral rolls ; 


(c\ the qualifications for being elected at such elections as a member of a legislative body ; 
(d) the filling of casual vacancies in any such body ; 

(e) the conduct of elections under this Act and the methods of voting thereat ; 

(f) the expenses of candidates at such elections ; 

(g) corrupt practices and other offences at or in connection with such elections ; 

(hy the decision of doubts and disputes arising out of, or in connection with, such elections ; 
(i) matters ancillary to any such matter as aforesaid.” 


Under the Government of India (Provincial Elections) Corrupt Practices 
and Election Petitions) Order, 1936, the Governor, exercising his individual judg- 
ment, might summarily dismiss an election petition, or refer it for trial to a Commis- 
sion appointed by him, consisting of person eligible to be appointed as High Court 
Judges. The orders of the Governor in accordance with the report of the Commis- 
sion were final. 





INDIA 


Art. 324: Election Commission.—This Article provides for the creation of an 
independent body named the Election Commission, which shall have the following 
exclusive powers: 


(a) Superintendence, direction and control of the preparation of the 
electoral rolls for all elections to Parliament and the Legislature of every State ; 
and of elections to the offices of President and Vice-President ; 


(b) Conduct of all the above elections ; 


(c) Appointment of election tribunals for the decisions of doubts and disputes 
arising out of or in connection with election to Parliament and to the Legislature. 


The entire electoral machinery of the Union as well as of the States 1s ~ 
placed at the hands of a centralised body,—the Election Commission which aoe 
would be entitled to issue directives to returning officers, polling officers and o 
engaged in the preparation and revision of electoral rolls so that no injustice oat 
be done to any citizen of India by any local Government?!, The ee ed 
will, of course, be assisted by Regional Commissioners, but they will not be ai ee 
under the control of the State Governments but under the control of the ea a 
Commission and they will not be liable to be removed except on the recomm| 
tion of the Chief Election Commissioner. 


The Election Commission shall also have an advisory functions Tae (Art 
its opinion to the President [Art. 103 (2), P- 315; ante], ae De corny member 
192 (2), p. 464, ante), upon any question relating to disqualifica SoBe 
of either House of Parliament or a State Legislature (as the case may er 

i s 
The Election Commission shall be independent of executive cans “hall AGE 
as members of the Election Commission (and Regional eet che Chief Election 
be removed by the President except on the recommendation : fo emoved except 
Commissioner, and the Chief Election Commissioner mal no oF ke removalof ® 
in the manner provided in Art. 124 (4), P- 387, ante, relating 


Judge of the Supreme Court. 


a . 240, ante.) Tol. VIET 
Enquiry and decision of all doubts (Art. 71 (1), P» 24 bly Debates, Vol. , 
gat aceasta to ‘lection of President or (11) Constituent Assembly 


Vice-President is vested in the Supreme Court P- go6. 
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« Decision of doubts and disputes.’ —Read with Arts. 103 and 192, it would appear 
that while the decision of doubts and disputes as to qualifications of members of the 
Legislatures shall be decided by the President or the Governor (as the case may 
be) according to the opinion of the Election Commission, the decision of doubts 
and disputes relating to elections1? (whether to Parliament or to the State Legis- 
latures) 18 shall be made by Election Tribunals. appointed by the Election Commis- 


sion. 


$325. There shall be one general electoral roll for every terri- 
torial constituency for election to either House 

No person to be ineligi Of Parliament or to the House or cither House 
ble for inclusion in, or toclaim of the Legislature of a State and no person 
Sua ta on cee ok shall be ineligible for inclusion in any such 
religion, race, caste or sex. yoll or claim to be included in any special 
electoral roll for any such constituency on 


grounds only of religion, race, caste, sex or any of them. 


Art. 325: No discrimination as to franchise on ground of religion, etc.—This Article 
is complementary to Art. 15 (1), (pp. 60-1, ante), and guarantees the same equality 
in the matter of political right, viz., franchise. There shall be no special treatment 
nor exclusion on the ground only of religion, race, caste, sex or any of them. The 
word ‘ only’ permits the imposition of such conditions as of residence? *, 


326. The elections to the House of the People and to the 
Legislative Assembly of every State shall be 
Elections to the House of OM the basis of adult suffrage ; that is to say, 
the People and to the Legis every person who is a citizen of India and 
bee scmblles. of States to who is not less than twenty-one years of age 
suffrage, on such date as may be fixed in that behalf 
by or under any law made by the appropriate 
Legislature and is not otherwise disqualified under this Constitution 
or any law made by the appropriate Legislature on the ground of non- 
residence, unsoundness of mind, crime or corrupt or illegal practice, 
shall be entitled to be registered as a voter at any such election. 


OTHER ConsTITUTIONS 


U. S, A.—In the United States, notwithstanding gradual extension of the 
suffrage and the inclusion of women, it cannot be said that universal adult suffrage 
has been established. All the States still retain some or other of certain qualifi- 
cations which operate to exclude the Negroes, e.g., real property, tax payment, 
education and literacy requirements. ° 


__, Nevertheless, the idea remains that a citizen has no natural or constitutional 
right to vote ; it is only a privilege offered by the State! 


Eire-—Cl. (1) 2°-3° of Art. 16 of the Constitution of Eire, 1937, provides— 


, “2° Every citizen without distinction of sex who has reached the age of 2 i 
disqualified by law and complies with the provisions of the law relating tothe ecton of neni 
of Dail Eireann, shall have the tight to vote at an election for members of Dail Eireann. 
ee 
oa 12) Diba soepatiey corrupt Practices, - P. 415, ante. 

as bribery, undue influence, publication (14) Gf. S. 19 of the Representati 
of false statements and the like, P me Act, Pri The qualification “of Nee 
jeli2) Prima forie, an election tribunal would dence is also reserved by Ate eck = 

© ‘tribunal? within the scope of Art. 196, . (15) U.S. v. Reese, (1876) 92 U.S, 214. 
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3°. No law shall be enacted placing any citizen under disability or incapacity for membership 
of Dail Eireann on the ground of sex or disqualifying any citizen from voting at an election for members. 
of Dail Eireann on that ground.” 


Burma.—Sub-secs. (2)-(4) of S. 76 of the Burmese Constitution, 1948, says— 


“ (2) Every citizen, who has completed the age of eighteen years and who is not disqualified 
by law and complies with the provisions of the law regulating clections to the Parliament, shall have 
the right to vote at any election to the Parliament. 


(3) There shall be no property qualification for membership of the Parliament or for the right 
to vote at elections to the Parliament. 


(4) No law shall be enacted or continued placing any citizen under disability or incapacity 
for membership of the Parliament on the ground of sex, race or religion or disqualifying any citizen 
from voting at elections to the Parliament on any such ground : 


Provided that notwithstanding anything contained in section 21 (3), members of any religious 
order may by law be debarred from voting at any such elections or from being a member of either 
Chamber of Parliament.” 


INDIA 


Art. 326: Adult suffrage—This Article provides that election to the House of 
the People [Art. 81 (1), p. 283, ante] and to the Legislative Assembly of a State 
[Art. 170 (1), p. 450, ante] shall be on the basis of unqualified adult suffrage ; that 
is to say, every citizen of India, male or female, who is not less than 21 years of age 
and is not otherwise disqualified under this Constitution or by any law of the appro- 
priate Legislature on the grounds specified in this Article shall be entitled to be 
registered as a voter at such elections. 


The adoption of universal adult suffrage without any qualification either of literacy, 
properly, taxation or the like, is a ‘ bold expremient’ in India, having regard to the 
vast extent of the country and its population. It has been estimated that at the 
first election of the House of the People there will be about 170 m. voters. 


The suffrage in India is thus wider than that in the United States [see p. 669, 
ante]. 

« Residence ’.—Ss. 19-21 of the Representation of the People Act (XLII of 
1950) provide for this qualification as follows : 

“19. Conditions of registration.—Subject to the foregoing provisions of this Part, every person 


who— mse 
. . . ‘ yin} 
(a) has been ordinarily residentin a constituency for not less than 180 days during the qualifying. 
period, and : 
ifyi i stered 
(b) was not less than 21 years of age on the qualifying date, shall be entitled to be regi 
in the electoral roll for that constituency. ‘aid 
20. Meaning of *‘ ordinarily resident.” —(1) Save as hereinafter provided, a person lige 

to be ordinarily resident in a constituency if he ordinarily resides in that constituency, 

is in possession, of, a dwelling house therein, 


leemed 
or 


. , 5 : sped “ , inly for the recep- 
(2) A person whois a patient in any establishment maintained wholly or mainly ors detain 


H a 5 . GEW 
tion and treatment of persons suffering from mental illness or mental SET cote tn be ordinarily 
in prison or other legal custody at any place, shall not by reason thereof be 
resident therein. 


(3) A member of the Armed Forces of the rier re h 
belonging to, or provided by, the Government shall not be decme be deemed to be 
epnaglucncy sate which such barrack, buildings or place is situate, _but _ Pe for his service 
ordinarily resident during any period or on any date in the consti ny i Mt date: 
in the Armed Forces, he would have been ordinarily resident during that . ; sonereabihe 
ared by the President in consu " 

‘sic ns ye this sub-section apply, or any penly 
de India, shall be deemed to be ordinarily 


i + barrack, building or place 
Si ate ordinarily resident in the 


Any person holding any office in India declare 
Risetion Gominscion to be an office to which the provision: 
who is employed under the Government of India in post outside In aaa but for the holding of any 
esident during any period or any any date in the constituency in whi ee eriod or on that date, 
such office or employment, he would have been ordinarily resident during P Seaiuante 
(5) The statement of any such person as is referred toin se eee in the Arme 
in the prescribed form and verified in the prescribed manner, that bu such post as is referred to in 
Forces or but for his holding any such office or being employed in aes Teetng any peri 
sub-section (4) he would have been ordinarily resident in a spect 7 Pe ice ence of that fact. 
any date, shall, in the absence of evidence to the contrary, be conclusiv 
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(6) The wife of any such person as is referred to in sub-section (3) or sub-section (4) shall, 
if she be ordinarily residing with such person during any period, be deemed to be ordinarily resident 
during that period in the constituency specified by such person under sub-section (5). 


(7) For the purpose of the electoral rolls first prepared under this Act, a person who is a citizen 
of India and has migrated from the territory of Pakistan into the territory of India before the 25th 
day of July, 1949, on account of disturbances or fear of disturbances in his former place of residence 
shall be deemed to have been ordinarily resident during any period or on any date in the constituency 
in which he was resident on the said day or, if any other constituency is specified by him in this behalf 
in the prescribed form and manner, in that other constituency. 


21. Meaning of “ qualifying date” and “ qualifying period ’.—For the purpose of this Part, the 
qualifying period, — 
(a) in the case of electoral rolls first prepared under this Act shall be the rst day of March’ 
1950, and the period beginning in the 1st day of April, 1947, and ending on the 31st day of December, 
1949, respectively ; and 


(b) in the case of every electoral roll subsequently prepared under this Act, shall he the Ist 
day of March of the year in which it is prepared, and the year immediately preceding that year, 
respectively.” 


8327. Subject to the provisions of this Constitution, Parliament 

; may from time to time by law make provision 

ane Sorbian wine cabo with respect to all matters relating to, or 
to elections to Legislatures. in connection with, elections to either House 
of Parliament or to the House or either House 

of the Legislature of a State including the preparation of electoral 
rolls, the delimitation of constituencies and all other matters necessary 


for securing the due constitution of such House or Houses. 


OrHER ConsTITUTIONS 


Government of India Act, 1935.—See S. 291, quoted at p. 668, ante, under which 
the power belonged to the Crown in Couneil : i are 


InpIa 
Art. 327 : Power of Parliament to make laws with respect to elections—This Article 
explains the legislative power under Entry 72 of List I.— 
“Elections to Parliament, to the Legislatures of States... 2... arae 
The generality of the above power is supplemented by mentioning some speci- 
fied matters as included in the power, viz., (i) preparation of electoral rolls, (ii) 
delimitation of constituencies, (iii) all other matters necessary for securing the due 
constitution of the Houses of Parliament or State Legislatures. 
Legislation by Parliament.—Parliament has already enacted, in pursuance of 
the above power, the Representation of the People Act (KLIII of ste), which is— 


“‘an Act to provide for the allocation of seats in, and the deliminati i rt 
. i 9 ¢ delimination of constituencies for the 
Purpose of elections to, the House of the People and the Legislatures of the States, the qualifications 
of voters at such elections, the preparation of electoral rolls, and matters connected therewith.” 


328. Subject to the provisions of this Constitution and in 

so far as provision in that behalf is not made 

‘ Power of J a mee of = by Parliament, the Legislature of a State may 

respect to elections to such {70M time to time by law make provision 

Legislature. with respect vi all matters relating to, or in 
connection with, the elections to the Hou: 

. . se 
or either House of the Legislature of the State including the prepara- 
tion of electoral rolls and all other matters necessary for securin 
the due constitution of such House or Houses. . 


PS 


: (16). See also Entry 37 of List II. 
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Art. 328: Power of State Legislature Relating to elections—This Article is to be 
read with Art. 327 and Entry 37 of List II. Entry 37 gives the State Legislature 
power with respect to— 

* Elections to the Legislature of the State subject to the provisions of any law made by Parlia- 
ment.” 

So, the State Legislature shall have power in relation to elections to itself 
only in. so far as provision in that behalf is not made by Parliament under Art. 
327 and Entry 72 of List I. 


Bar to interference by courts 329. Notwithstanding anything in this 
in electoral matters. Constitution— 


(@) the validity of any law relating to the delimitation of 
constituencies or the allotment of seats to such constituencies, made 
or purporting to be made under article 327 or article 328 shall not 
be called in question in any Court ; 


(b) no election to either House of Parliament or to the House 
or either House of the Legislature of a State shall be called in question 
except by an election petition presented to such authority and in 
such manner as may be provided for by or under any law made 
by the appropriate Legislature. 


Art. 329: Bar to interference by Courts in electoral matters.—This article takes 
away the jurisdiction of the Courts in certain matters relating to elections, which 
are governed by Part XV of the Constitution. 


Cl. (a) : Validity of law made under Arts. 327-8, not to be questioned by Court—This 
clause provides that the Courts shall have no jurisdiction to question, the validity 
of any law made under Aris. 327-8. Hence, the validity of any provision in such 
law, itself ousting the jurisdiction of the Courts, is also not questionable by ne 
Courts. Thus, S. 30 of the Representation of the People Act (XLUI of 1950) 
provides— 

“No civil court shall have jurisdiction— ; 

(a) to entertain or adjudicate upon any question whether any person is or is not entitled, to 
be registered in the electoral roll for a constituency ; or (b) to question the legality of any ace 
taken by or under the authority of an Electoral Registration Officer, or of any decision given py 
any authority appointed under this Act for the revision of any such roll.” 

Cl. (b) : Election disputes—This clause excludes the jurisdi 
Courts!7 to entertain any matter relating to election disputes. 4 
Union or State Legislatures may be questioned only by an electio 
presented to such authority and in such manner, as may be presccibe 
priate Legislature. These petitions will be eventually tried by the ete’ 
referred to in Art. 324 (1), p. 669, ante. 


PART XVI 
SpecIAL Provisions RELATING TO CERTAIN CLASSES 


ction of the Civil 
An election to the 
n petition, to be 
d by the appro- 
ction tribunals, 


Reservation of seats for 330 (1) Seats shall be reserved in the 
Scheduled Castes and Schedul- . 1 or 
ed Tribes in the House of the House of the Peop e for. 


People. 


(a) the Scheduled Castes ; 
Scape Oe ee 


1 Kishore v- 
(17) Cf. S. g of the Code of Civil Procedure, resorted to 5 sec, for came, ay on Tara- 
1908. [Without such an express bar, be Municipal Board, A. re R938 Cal. 359]- 
doctrine of bar by implication would have to the — chand v. Abdul Kasem, A.}K+ 
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(6) the Scheduled Tribes except the Scheduled Tribes in 
the tribal areas of Assam ; and 


(c) the Scheduled Tribes in the autonomous districts of Assam. 


(2) The number of seats reserved in any State for the Scheduled 
Castes or the Scheduled Tribes under clause (1) shall bear, as nearly 
as may be, the same proportion to the total number of seats allotted 
to that State in the House of the People as the population of the 
Scheduled Castes in the State or of the Scheduled Tribes in the State 
or part of the State, as the case may be, in respect of which seats are 
so reserved, bears to the total population of the State. 


331. Notwithstanding anything in article 81, the President 
may, if he is of opinion that the Anglo-Indian 
raaghresentation of the Anclo- community is not adequately represented 
ndian community in the . + 
House of the People. in the House of the People, nominate not 
more than two members of that community 
to the House of the People. 


See foot-note (20-b), at p. 285, ante. 


$332. (1) Seats shall be reserved for the 
Reservation of seats for Scheduled Castes and the Scheduled Tribes, 
Scheduled Castes and Sche- except the Scheduled Tribes in the tribal 
See aon the Lepblative areas of Assam, in the Legislative Assembly of 
every State specified in Part A or Part B of the 

First Schedule. 


; (2) Seats shall be reserved also for the autonomous districts 
in the Legislative Assembly of the State of Assam. 


(3) The number of seats reserved for the Scheduled 
or the Scheduled Tribes in the Legislative Assembly of ee 
under clause (1) shall bear, as nearly as may be, the same proportion 


e Assembly as the population of 


to the total number of seats in th 
the Scheduled Castes in the State or of the Scheduled Tribes in the 
y be, in respect of which 


State or part of the State, as the case ma 
seats are so reserved, bears to the total population of the State 


. (4) The number of seats reserved for an auton istri 

in the Legislative Assembly of the State of Assam shall | ater 
total number of seats in that Assembly a Proportion not less than 
the population of the district bears to the total population of the State 


(5). The constituencies for the seats reserved for 
ds e any autono: 
district of Assam shall not comprise any area cutie. that Bidet 
except in the case of the constituency comprising the canton 
and municipality of Shillong. ne 


(6) No person who is not a member of j 
of any autonomous district of the State of eae ee te ae 
for election to the Legislative Assembl Ae 


: of the Sta : 
tuency of that district except fork te cae on ae) consti 


except nsti : a 
the cantonment and municipality of Shillong coy : pies a 
CH85, ree SAE, 
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333. Notwithstanding anything in article 170, the Governor 
or Rajpramukh of a State may, if he is of 
Representation of the opinion that the Anglo-Indian community 


Anglo-India ae) ity i . > 7 < 
Anglo-Indian communi, up needs representation in the Legislative Assem- 
the States. bly of the State and is not adequately 


represented therein, nominate such number 
of members of the community to the Assembly as he considers 
appropriate. 


Reservation of scats_and 334. Notwithstanding anything in the 
special representation to cease. foregoing provisions of this Part, the provisions 
after ten years. “oa : : : 

, of this Constitution relating to— 


(a) the reservation of seats for the Scheduled Castes and the 
Scheduled Tribes in the House of the People and in the Legislative 
Assemblies of the States; and 

(b) the representation of the Anglo-Indian community in 
the House of the People and in the Legislative Assemblies of the States 


by nomination, 
shall cease to have effect on the expiration of a period of ten years 
from the commencement of this Constitution : 


Provided that nothing in this article shall affect any representa- 
tion in the House of the People or in the Legislative Assembly of a 
State until the dissolution of the then existing House or Assembly, 


as the case may be. 


Arts. 330-4: Reservation of Seats in the House of the People for the Scheduled Castes 
and Tribes and Anglo-Indians.—One of the greatest achievements of the framers of 
this Constitution is the abolition of communal representation and separate electorates 
which were imposed on India in 1909 and which, logically, led to the lamentable 
partition of India. In_ the Constitution, there is no separate electorate. All 
the voters shall vote under one general electoral roll [Art. 325, ante], and there 
shall be no reservation of seats on the ground of religion or community. 

But Arts. 330-4 provide for reservation of seats, for a limited period of 10 years, 
for the Scheduled Castes and Tribes?® and the Anglo-Indians?®, in view of their 
backwardness. 

The President is empowered to draw up the list of Sch 
in consultation with the Governor or Rajpramukh of each State, 
by Parliament [Arts. 341-2]. [See Appendices]. 5 i ake 

Seats shall be reserved in the House of the People for—(a) The che “ 
Castes ; (b) The Scheduled Tribes except the Scheduled Tribes in the OP haan 
of Assam ; and (c) The Scheduled Tribes in the autonomous distric 


[Art. 330]. : 
Seats shall also be reserved for the Scheduled Castes and the Ses On 

except the Scheduled Tribes in the tribal areas of Assam, in the Legislative 

of every State specified in Part A or Part B of the First Schedule [Art. 332]- 


In the Legislative Assembly of Assam, seats shall be reserved for the ‘ Autono- 


mous districts? [see paragraph 1 of the 6th Sch., post]. 
irati Y % ence- 
Such reservation will cease on the expiration of 10 years from the commer 


ment of the Constitution, i.e., in 1960 [Art. 334]. ee, 


eduled Castes and Tribes 
subject to revision 





(18) Art. 366 (24), (25)- (19) Art. 366 (2)- 





ART. 337] SPECIAL PROVISIONS RELATING TO CERTAIN CLASSES 675 


_ The number of seats reserved for the Scheduled Castes and Tribes is not fixed 
by the Constitution but the ratio is indicated in Arts. 330 (2) and 33 (3). ae 
6 (d) and 9 (d) of the Representation of the People Act, 1950, empowers the 
President to determine the number by an Order. 


335. The claims of the members of the Scheduled Castes 
and the Scheduled Tribes shall be taken into 

Claims of Scheduled Castes. consideration, consistently with the mainten- 
ces ance of efficiency of administration, in the 
making of appointments to services and _ posts 


in connection with the affairs of the Union or of a State. 


336. (1) During the first two years after the commencement 
of this Constitution, appointments of members 
Special provision for Anglo- of the Anglo-Indian community to posts in the 
Indian community in certain : . 
services. railway, customs, postal and telegraph services 
of the Union shall be made on the same 
basis as immediately before the fifteenth day of August, 1947. 


During every succeeding period of two years, the number of 
posts reserved for the members of the said community in the said 
services shall, as nearly as possible, be less by ten per cent. than the 


numbers so reserved during the immediately preceding period of 
two years : 


_ Provided that at the end of ten years from the commencement 
of this Constitution all such reservations shall cease, 


(2) Nothing in clause (1) shall bar the appointment of members 
of the Anglo-Indian community to posts other than, or in addition 
to, those reserved for the community under that clause if such members 
are found qualified for appointment on merit as compared with the 
members of other communities, 
Ps ae 335°: oe claims of Scheduled Castes and Tribes and 

ese Articles constitute exceptions to the ri ht t ity i 
employment guaranteed by Are. 16 (1), A atilan ane seth el ( y 
of that Article itself. See Pp. 65, ante, where the. distinction between Cl (4) 4 
Art. 16 and Art. 335 has been discussed. While the provision in Art 336 reg atin 
Anglo-Indians is a temporary one, the provision in Art. 335 is a permanent one: . 


Anglo-Indians. — 


8337. During the first three financial 


ment of this Consti 


Special provision with if 
respect to educational ts any, shall be ma 


grail ; : 

for, the benefit of Anglo. €ch State specified in Part A or Part B o 

Indian community. the First Schedule for the benefit of ie 
glo-Indian community in respect of educa. 


tion as were made in the financi 7 i 
day of March, 1948. € Anancial year ending on the thirty-first 


During every succeedin eriod of 
be less by ten per cent, than’ those rs the’. eee din’ 


period of three years : diately preceding 


years after the commence- 
tution, the same grants, 
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Provided that at the end of ten years from the commencement 
of this Constitution such grants, to the extent to which they are a 
special concession to the Anglo-Indian community, shall cease : 


Provided further that no educational institution shall be entitled 
to receive any grant under this article unless at least forty per cent. 
of the annual admissions therein are made available to members 
of communities other than the Anglo-Indian community. 


Special Officer for Sche- 8338. (1) There shall be a Special 
duled Castes, Scheduled Officer for the Scheduled Castes and Scheduled 
Tribes). ete. Tribes to be appointed by the President. 


(2) It shall be the duty of the Special Officer to investigate 
all matters relating to the safeguards provided for the Scheduled 
Castes and Scheduled Tribes under this Constitution and report to 
the President upon the working of those safeguards at such intervals 
as the President may direct, and the President shall cause all such 
reports to be laid before each House of Parliament. 


(3) In this article, references to the Scheduled Castes and 
Scheduled Tribes shall be construed as including references to such 
other backward classes as the President may, on receipt of the report 
of a Commission appointed under clause (1) of article 340, by order 
specify and also to the Anglo-Indian community. 


339. (1) The President may at any time and shall, at the expi- 
ration of ten years from the commencement of 

Control of the Union over this Constitution by order appoint a Commis- 
he soe ee aT ee sion to report on the administration of the 
of Scheduled Tribes. Scheduled Areas and the welfare of the 
Scheduled Tribes in the States specified in 


Part A and Part B of the First Schedule. 


The order may define the composition, powers and poe 

ne : Jes : : 

of the Commission and may contain such incidental ot ancillary 
provisions as the President may consider necessary or desirable. 


(2) The executive power of the Union shall extend to = 
giving of directions to any such State as to the drawing 7 ane 
execution of schemes specified in the direction to be essential for 
welfare of the Scheduled Tribes in the State. 


340. (1) The President may by order appoint a is 
consisting of such persons as he a 
Appointment of a Commis- jnvestigate _ the conditions of oct ene 
Tock of backward yeas educationally backward classes ee aa Bae 
territory of India and the difficulties 


: : i as to the steps 
which they labour and to make recommendations remove such 


that should be taken by the Union or any State to 
difficulties and to improve their condition and as to the Sa a 
should be made for the purpose by the Union or any 
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the conditions subject to which such grants should be made, and 
the order appointing such Commission shall define the procedure 
to be followed by the Commission. 

(2) A Commission so appointed shall investigate the matters 
referred to them and present to the President a report setting out 
the facts as found by them and making such recommendations as 
they think proper. 

(3) The President shall cause a copy of the report so presented 
together with a memorandum explaining the action taken thereon 
to be laid before each House of Parliament. 


341. (1) The President may, after consultation with the 
Governor or Rajpramukh of a State, by public 
notification, specify the castes, races or tribes 
or parts of or groups within castes, races or tribes which shall for 
the purposes of this Constitution be deemed to be Scheduled Castes 
in relation to that State. 


Scheduled Castes. 


(2) Parliament may by law include in or exclude from the 
list of Scheduled Castes specified in a notification issued under clause 
(1) any caste, race or tribe or part of or group within any caste, 
race or tribe, but save as aforesaid a notification issued under the 
said clause shall not be varied by any subsequent notification. 


342. (1) The President may, after consultation with the 
Se css, Governor or Rajpramukh of a State, by 
be public notification, specify the tribes or tribal 
communities or parts of or groups within tribes or tribal communities 
which shall for the purposes of this Constitution be deemed to be 
Scheduled Tribes in relation to that State. 

(2) Parliament may by law include in or exclude from the 
list of Scheduled Tribes specified in a notification issued under clause 
(1) any tribe or tribal community or part of or group within any 
tribe or tribal community, but save as aforesaid a notification issued 


under the said clause shall not be varied by any subsequent notifi- 
cation. 


PART XVII 
OrrictaL LANGUAGE 
Cuapter I.—Lancuace or THE Union 
Official language of the 343. (1) The official language of th 
Union. Union shall be Hindi in Devanagail ecripk . 
The form of numerals to be used for the official 
the Union shall be the international form of Indian nea 
(2) Notwithstanding anything in cla 
fifteen years from the comnmneneomneae of this Cone 


purposes of 
als, 

for a period of 
tion, the English 
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language shall continue to be used for all the official purposes of the 
Union for which it was being used immediately before such commence- 
ment : 

Provided that the President may, during the said period, 
by order authorise the use of the Hindi language in addition to the 
English language and of the Devanagari form of numerals in addition 
to the international form of Indian numerals for any of the official 
purposes of the Union. 

(3) Notwithstanding anything in this article, Parliament 
may by law provide for the use, after the said period of fifteen years, 
of— 

(a) the English language, or 

(6) the Devanagari form of numerals, 


for such purposes as may be specified in the law. 


344. (1) The President shall, at the expiration of five years 
from the commencement of this Constitution 
Commissionand Committee and thereafter at the expiration of ten years 
ems ae pial from such commencement, by order consti- 
“a tute a Commission which shall consist of a 
Chairman and such other members representing the different lan- 
guages specified in the Eighth Schedule as the President may appoint 
and the order shall define the procedure to be followed by the Com- 
mission. 
(2) It shall be the duty of the Commission to make recom- 
mendations to the President as to— 

(a) the progressive use of the Hindi language for the official 
purposes of the Union ; 

(b) restrictions on the use of the English language for all or 
any of the official purposes of the Union ; 

(c) the language to be used for all or any of the purposes 
mentioned in article 348 ; : 

(d) the form of numerals to be used for any one or mo: 
specified purposes of the Union ; 

e) any other matter referre 
dent - ee the official language of the U. hi 
for communication between the Union and a Sta 
one State and another and their use. 

(3) In making their recommendations nee ied 
the Commission shall have due regard to the in z aa aad the 
and scientific advancement of India, and the a 7 a“ ag areas a 
interests of persons belonging to the non-Hindi sp 
regard to the public services. 


issi he Presi- 

to the Commission by t 
: nion and the language 
e or between 
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(4) There shall be constituted a Committee consisting of 
thirty members, of whom twenty shall be members of the House 
of the People and ten shall be members of the Council of States to be 
elected respectively by the members of the House of the People and 
the members of the Council of States in accordance with the system 
of proportional representation by means of the single transferable 
vote. 

(5) It shall be the duty of the Committee to examine the 
recommendations of the Commission constituted under clause (1) 
and to report to the President their opinion thereon. 

(6) Notwithstanding anything in article 343, the President 
may, after consideration of the report referred to in clause (5), issue 
directions in accordance with the whole or any part of that report. 


Cuaprer II.—ReEGIONAL LANGUAGES 


8345. Subject to the provisions of articles 346 and 347, the 
. Legislature of a State may by law adopt any 
wouasan orlangu- one or more of the languages in use in the 
State or Hindi as the language or languages 

to be used for all or any of the official purposes of that State : 

Provided that, until the Legislature of the State otherwise 
provides by law, the English language shall continue to be used for 
those official purposes within the State for which it was being used 
immediately before the commencement of this Constitution. 


346. The language for the time being 

Official language forcom- authorised for use in the Union for official 
munication between one State Hurnoses shall be the official language for 
State and the Union. communication between one State and another 


State and between a State and the Union : 


Provided that if two or more States agree that the Hindi 
language should be the official language for communication between 
such States, that language may be used for such communication. 


347. Ona demand being made in that behalf, the President 
alae Praise may, if he is satisfied that a substantial pro- 
language spoken by a secton POrtion of the population of a State desire 
of the population of a State. the use of any language spoken by them to be 
recognised by that State, direct that such 

language shall also be officially recognised throughout that State 
or any part thereof for such purpose as he may specify. 


CuapTer ITI.—Lancuace or THE SUPREME Court, 
Hicu Courts, etc. 
oo eas ie 348. (1) Notwithstanding anything in 
High Courts and for Acts, tbe foregoing provisions of this Part, until 
ills, etc, Parliament by law otherwise provides— 


tee (a) all enocecdies in the Supreme Court and in every High 
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(6) the authoritative texts— 


(i) of all Bills to be introduced or amendments thereto to be 
moved in either House of Parliament or in the House or either House 
of the Legislature of a State, 


(ii) of all Acts passed by Parliament or the Legislature of a 
State and of all Ordinances promulgated by the President or the 
Governor or Rajpramukh of a State, and 


; (iii) of all orders, rules, regulations and bye-laws issued under 
this Constitution or under any law made by Parliament or the Legis- 
lature of a State, 


shall be in the English language. 


(2) Notwithstanding anything in sub-clause (a) of clause (1), 
the Governor or Rajpramukh of a State may, with the previous consent 
of the President, authorise the use of the Hindi language, or any 
other language used for any official purposes of the State, in proceed- 
ings in the High Court having its principal seat in that State : 


Provided that nothing in this clause shall apply to any judg- 
ment, decree or order passed or made by such High Court. 


(3) Notwithstanding anything in sub-clause (6) of clause (1), 
where the Legislature of a State has prescribed any language other 
than the English language for use in Bills introduced in, or Acts 
passed by, the Legislature of the State or in Ordinances promulgated 
by the Governor or Rajpramukh of the State or in any order, rule, 
regulation or by-law referred to in paragraph (iii) of that sub-clause, 
a translation of the same in the English language published under the 
authority of the Governor or Rajpramukh of the State in the Official 
Gazette of that State shall be deemed to be the authoritative text 
thereof in the English language under this article. 


349. During the period of fifteen years from the commence 

. ment of this Constitution, no Bill or amendment 

Special procedure for enact- making provision for the language to be used 

ay ae ES SOR any of the purposes mentioned in clause (1) 

of article 348 shall be introduced or ee 

in either House of Parliament without the previous sanction 0 7 

President, and the President shall not give his sanction to pena ; 

duction of any such Bill or the moving of any such amendment ¢ the 

after he has taken into consideration the recommendations 0 rats 
Commission constituted under clause (1) of article 344 and the rep 

of the Committee constituted under clause (4) of that article. 


Cuaprer IV.—Speciat DirEcTIvEs 
350. Every person shall be entitled to submit a re het 
. for the redress of any grievance to any, ony 
Language to be used in or authority of the Union or 4 State i rah 
representations for redress of of the languages used in the Union or i 
iia State, as the case may be. 


presentation 
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$351. It shall be the duty of the Union to promote the spread 

of the Hindi laneuase: to oeree it so oe 

irecti ; it may serve as a medium of expression for 

of atid league all the elements of the composite culture of 

India and to secure its enrichment by assimi- 

lating without interfering with its genius, the forms, style na 

pressions used in Hindustani and in the other languages of India 

specified in the Eighth Schedule, and by drawing, wherever patients 

or desirable, for its vocabulary, primarily on Sanskrit and secondarily 
on other languages. 


PART XVIII 
EMERGENCY PROVISIONS 


General 


THE DIFFERENT KINDS OF EMERGENCY PROVIDED FOR IN ParT XVIII.—The 
foregoing Parts of the Constitution lay down the normal machinery of Govern- 
ment. But there are abnormal situations which would call for a departure from 
this normal structure and operation, Part XVIII deals with these abnormal 
situations or emergencies, which are of three different kinds :—(i) An emergency 
due to external or internal aggression. (ii) Failure of constitutional machinery in 
the States. (iii) Financial emergency. 


(i) A ‘ Proclamation of Emergency ’ may be made by the President at any 
time he is satisfied that the security of India or any part thereof has been threatened 
by war, external aggression or internal disturbance (Art. 352]. 


(ii) Proclamation of failure of constitutional machinery in the States. The 
President is empowered to make a Proclamation, when he is satisfied that the 
Government of a State cannot be carried on in accordance with the provisions of 


the Constitution, either on the report of the Governor or Rajpramukh of the State 
or otherwise [Art. 356]. 


(iii) Proclamation of Financial emergency. The President is empowered 
to make a declaration of ‘ financial emergency’ whenever he is satisfied that the 
financial stability or credit of India or any part thereof is threatened [Art. 360]. 


PROCLAMATION OF ‘EMERGENCY’ DISTINGUISHED FROM A PROCLAMATION OF 
FAILURE OF CONSTITUTIONAL MACHINERY IN A STATE.—The two types of Procla- 
mation differ not only as to the grounds leading to the Proclamation but also as to 
the effects. The right to move the Courts for the enforcement of Fundamental 
Rights would not be affected in case of a Proclamation of failure of consti- 
tutional machinery, but is liable to be suspended in case of a Proclamation of 
Emergency [Article 359]. On the other hand, while the object of a Proclamation 
of Emergency is to confer greater powers of control upon the Union authorities, the 
State authorities would not cease to function. In case of a Proclamation of failure 
of constitutional machinery, on the other hand, the Government of the State 
concerned, or some part of it, would be superseded by the Union [Art. 356 (1)]. 


In other words, the provisions of the Constitution as regards the Government of 
the State would be suspended by a Proclamation of the second type, to the extent 
declared by it. 


_ In short, while Arts. 352-3 merely give the Union concurrent powers of legis- 
lation and administration as regards State affairs, while the State authorities continue 
to function, Art. 356 enables the Union to suspend the State Legislature altogether 
and the State Executive in whole or in part. 


C—86 
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352. (1) If the President is satisfied that a grave emergency 

exists whereby the security of India or of any 

er of Emer- part of the territory thereof is threatened, 

whether by war or external aggression or 

internal disturbance, he may, by Proclamation, make a declaration 
to that effect. 


(2) A Proclamation issued under clause (1)— 
(a) may be revoked by a subsequent Proclamation ; 
(b) shall be laid before each House of Parliament ; 


(c) shall cease to operate at the expiration of two months 
unless before the expiration of that period it has been approved 
by resolutions of both Houses of Parliament : 


Provided that if any such Proclamation is issued at a_ time 
when the House of the People has been dissolved or the dissolution 
of the House of the People takes place during the period of two months 
referred to in sub-clause (c), and if a resolution approving the Pro- 
clamation has been passed by the Council of States, but no resolution 
with respect to such Proclamation has been passed by the House 
of the People before the expiration of that period, the Proclamation 
shall cease to operate at the expiration of thirty days from the date on 
which the House of the People first sits after its reconstitution unless 
before the expiration of the said period of thirty days a resolution 
approving the Proclamation has been also passed by the House of the 
People. 


(3) A Proclamation of Emergency declaring that the security 
of India or of any part of the territory thereof is threatened by wat 
or by external aggression or by internal disturbance may be made 
before the actual occurrence of war or of any such aggression OF 
disturbance if the President is satisfied that there is imminent danger 


thereof. 


OTHER CONSTITUTIONS 


Government of India Act, 1935.—Cls. (1) and (2) of this Article are taken from 
sub-Secs. (1) and (3) of S. 102 of the Act of 1935, which were as follows = . 
ons of this Chapter, the Federal Legis- 


this Act referre 


**(1) Notwithstanding anything in the receding secti ( 
( eae B P red by Proclamation (in U)) ¢ India is 


lature shall, if the Governor-General has in his discretion declared Procitmthe security © 
to as at‘ Proclamation of Emergency’) “that a grave emergency exists W rey, 1a Jor a Province oF ay 
threatened, whether by war or internal disturbance, have power Es m ee inglelative List. « 
part thereof, wtith respect to any of the matters enumerated in the Provincia 
(3) A Proclamation of Emergency— 

(a) may be revoked by a subsequent Proclamation ; 

(b) shall be communicated forthwith to the Secretary of Stat 
each House of Parliament ; and 

(c) shall cease to operate at 
period it has been approved by reso! 


¢ and shall be laid by him before 


. jration of that 
the expiration of six months, unless before the expiraty 


lutions of both Houses of Parliament.” 
INDIA 


Pe . an - be 
Art. 352: Proclamation of Emergency—The provisions of this Article may D¢ 
compared with those of S. 102 of the Act of 1935, as follows— 
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(i) Both the Act of 1935 and the Constitution vest the power to make the 
proclamation, in the head of the Executive,—subject to ultimate Parliamentary 
sanction. But while under the Act of 1935, the Governor-General s Proclamation 
might remain valid without Parliamentary sanction for a period of 6 months, the 
Constitution reduces this period to two months, and makes special provision for the 
case where the Proclamation is made during a dissolution of the House of the People. 


(ii) The Proclamation can be made under the Constitution, as under the Act 
of 1935, only in case the security of India is threatened. But the language of the 
Constitution is an improvement on that of the Act on two points—firstly, the Consti- 
tution provides that the Proclamation may be made also where only a part of the 
territory of India is threatened. Secondly, the words ‘external aggression 
have been added, with the result that under the Constitution, the power may be 
used by the President not only in case of war, but also in cases of external 
aggression, short of war. The internal disturbance which justifies a Proclamation 
may or may not be attended with violence. For example, it may be a gencral 
strike (cf. the English Emergency Powers Act, 1920), which ‘ disturbs’ the normal 
life of the people, and yet fall short of an armed rebellion or the like. 


(iii) As under the Act of 1935, the Courts shall have no power to question 
the validity of any Proclamation made by the President on the ground that it is 
not justified by the existence of any of the grounds mentioned by the Constitution 
as constituting ‘ grave emergency ’?°. In the Constitution, this position is secured 
(a) by the use of the word ‘ satisfied’ in clause (1) and, further, (b) by providing 
in clause (3) that the actual occurrence of war or internal or external aggression 
is not necessary to justify the Proclamation.2! The President may make the 
Proclamation on being satisfied “‘ that there is imminent danger thereof.” 


But though ihe Courts shall have no say in the matter, the President under the 
Constitution shall have to exercise the power under ministerial advice, while the 
power under the Act of 1935 was exercised by the Governor-General ‘ in his dis- 
cretion.’ Hence, ‘satisfaction,’ whether in Article 352 or 356 or 360 of the Consti- 
tution must be a satisfaction of the President on Ministerial advice. 


« Security of India.’—See under Entry 9g of List I, 7th Sch., post. 


pbfect of Proclamation of 353. While a Proclamation of Emer- 
Emergency, gency is in operation, then— 


(a) notwithstanding anything in this Constitution, the executive 
power of the Union shall extend to the giving of directions to any 


State as to the manner in which th i : 
. € executive power 
exercised ; p thereof is to be 


(b) the power of Parliament to make laws with respect to 


any matter shall include power to make | i 

, c] : ve! aws conferring powers 
and imposing duties, or authorising the conferring of Powe aad the 
imposition of duties, upon the Union or officers and authorities of the 


Union as respects that ma i i i 
- 1 tter, notwithstanding that it j i 
is not enumerated in the Union List. : oats 


(20) Ch Rmperor_v. Bensori Lal i 
1 M.LJ. 76: 1945 F.LJ.r: 49 owns dou Ue ag repay sri LER ten 


.C). ts raised in Em, a i, 
(P.C.) Cal. 285 (SB). + Benoari, ALLR. 1943 
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354. (1) The President may, while a Proclamation of Emer- 
gency is in operation, by order direct that all 
‘Apseide Woe: “OR: CON of the provisions of Articles 268 to 
relating to distribution of 279 Shall for such period, not extending in any 
revenucs while a Proclamation case beyond the expiration of the financial 
of Emergency is in operation. . : . 

year in which such Proclamation ceases to 
; operate, as may be specified in the order, have 

effect subject to such exceptions or modifications as he thinks fit. 


(2) Every order made under clause (1) shall, as soon as may 
be after it is made, be laid before each House of Parliament. 


Arts. 353-4: Effects of a Proclamation of Emergency.—The effects of a Proclamation 
of Emergency may be discussed under four heads—(i) Executive ; (ii) Legislative ; 
(iii) Financial,; (iv) As to Fundamental Rights. 


(i) Executive: When a Proclamation of Emergency has been made, the 
executive power of the Union shall, during the operation of the Proclamation, 
extend to the giving of directions to any State as to the manner in which the exe- 
cutive power thereof is to be exercised [Article 353 (a)]. 


In normal times, the Union Executive has the power to give directions to a 
State which includes only the matters specified in Arts. 256-7 ; p. 568, ante. 


But under a Proclamation of Emergency, the Government of India shall acquire 
the power to give directions to a State on ‘ any’ matter, so that though the State 
Government will not be suspended, it will be under the complete control of the 
Union Executive, and the administration of the country, in so far as the Procla- 
mation goes, will function as under a Unitary system, with local sub-divisions. 


(ii) Legislative: (2) While a Proclamation of Emergency is in operation, 
the President may extend the normal life of the House of People (5 years), for a 
period not exceeding one year at a time and not extending in any case beyond : 
period of 6 months after the Proclamation has ceased to operate [Proviso to Art. 


83 (2), p. 290, ante.] 


(b) As soon as a Proclamation of Emergency is m 
petence of the Union Parliament shall be automatically wi 
imposed upon as regards List II, by Article 246 (3), shall be removed. + hall 
words, during the operation of the Proclamation of Emergency, Parliamen ahs 
have the power to legislate as regards List II (State List) as well [Article ae a 
p- 557, ante. Though the Proclamation shall not suspend the State sh eae 
will suspend the distribution of legislative powers between the Union an a ae 
so far as the Union is concerned,—so that the Union Parla ne Constitution 
emergency by legislation over any subject as may be necessary, as if the 


were unitary. 


(c) In order to carry out t 
its extended jurisdiction as outline 


ade, the legislative com- 


dened and the limitation 
In other 


i i t under 
he laws made by the Union Parliamen 
d above, Parliament shall also have i anes 
to make laws conferring upon the Union Executive powers, and imposing UP 
it duties, as may be necessary, for the purpose [Art. 353 ()). 
the operation of the Proclami 


nal power to modify the ober co - 
f financial relations between the 


i f Emergency 
(iii) Financial : During ope ation ©) gency, 
the President shall have the constitutio 


Constitution as lay down the allocation o ‘had 
ari the States, es his own Order. But no such Order shall have effect beyo 


: ther, 
the financial year in which the Proclamation itself ceases to ape asi 
such Order of the President shall be subject to approval by Pari 


(iv) As regards Fundamental Rights : See under Arts. 358-9, post. 
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355. It shall be the duty of the Union to protect every 

Gh Fe ae aa ae, against external aggression and internal 
protect States against external disturbance and to ensure that the Govern- 
seprestion anit interes seer” nent of every State is carriedon_ in accord- 
: ance with the provisions of this Constitution. 


OTHER CONSTITUTIONS 
U.S. A—Art. 4 (4) of the United States Constitution says— 


“The United States shall guarantee to every State in the Union a republican form vu} 
Government, and shall protect each of them against invasion, and, on application of the Legis- 
lature, or of the Executive (when the Legislature cannot be convened), against domestic violence.” 


(a) Guarantee of republican form of Government—From the above duty of the 
Federal Government to guarantee the republican form in the States it might seem 
that the national Government may prohibit or suspend such State Governments as 
do not in its judgment conform to its requirement. But in practice we do not get 
any instance to the effect that the Government of the United States has suspended 
or interfered with a State Government on the ground that the latter has failed to 
perform its constitutional obligations.*? 


The above clause has come to the Court on the occasion of—(a) a political 
rebellion in Rhode island? ; (6) the adoption of initiative and referendum ina local 
Governmental machinery?4, and (c) the commission plan for cities?’ In all 
these cases, it has been held that the maintenance of representative institutions is 
sufficient to maintain a ‘ republican’ form of Government. 


It has, however, been laid down by the Supreme Court that the question whether 
a State has a republican form of government or not, is a political question and that 
the determination by Congress cannot be questioned by the Courts?%, 


(b) Protection against invasion—The guarantce of protection against invasion 
or external aggression is not of much significance, for an invasion of a State must 
ipso facto be an invasion of the Union and must, therefore, be resisted by the national 
forces. It would mean, however, that the Union cannot give up any State to 
a foreign aggressor without resistance. : 


(c) Protection against domestic violence.—If the working of the State Government 
becomes impossible owing to domestic violence, the Union Government may 
come to the aid of the State authorities, with its military forces if required,—but 
only on the application for such aid by the State Legislature or the State Executive 


If, however, the disturbance interferes with the operation of the national 
Government itself, the processes of the Federal Courts, or the movement of the 
interstate commerce,—or federal property is in danger, the Union may send its 
forces on its own initiative. without waiting for the application of the State 
authorities, as President Cleveland did in the case of the Chicago strike in 1894. 
But the Union authority, in such a case is founded, not on the failure of the State 
authorities to maintain peace, but on the right of the Union to execute the federal 
laws and to maintain its authority on every foot of the national territory. Thus, 


In re Debs}-*, the Supreme Court upheld the President’, son : = 
strike case, with these observations E meron peron ta. Chixeage railway 


“ The entire strength of the nation may be used to e1 i 
free exercise of all national powers and the eecurity of Sethe cae tice ste 
care. The strong arm of the National Government may be put forth to brush away all bs ractisne 
to the freedom of interstate commerce or the transportation of the mails.” vss Sesrmactons 
\ ; 

(22) Garner, Political Sci = 
icane' ane -, Pol Science and Govern- 223 U.S. 118, 

(23) Luther v. Borden, (1848) 7 How: 1. 

(24) Pacific States Tel. Co. v. Oregon, (1912) 


(25) Eckerson v. Des Moines, 


apa. (1908) 137 Towa 
(1-2 


) In re Debs, (1895) 158 U.S. 564. | 
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Australia —S. 119 of the Constitution Act says— 


__- The Commonwealth shall protect every State against invasion and, on the application of the 
Executive Government of the State, against domestic violence.” 


German Reich, 1919.—See under Art. 356, p. 688, post. 
INDIA 


lt. 355: Duly of Union to protect States—In a federal Constitution, as in the 
U.S.A, it is the duty of the Union to protect the State against external aggression 
and domesiic violence, and also to ensure that the State administration is carried 
on in accordance with the Constitution. The Indian Constitution adopts this 
principle, and empowers the President to achieve the above object by a twofold 
power. (a) The President is given the power to make a Proclamation of Emergency 
on the ground of war, external aggression or internal disturbance, conferring 
wider powers to the Union Executive and Legislature to conirol affairs in a State 
(Arts. 352-4]. () The President is empowered to make a Proclamation in case the 
constitutional machinery in any State breaks down or any State refuses to discharge 
its constitutional obligations,—to suspend the State Executive and Legislature and 
withdraw their powers to the Centre. [Arts. 356-7]. 


835G. (1) Ifthe President, on receipt ofa report from the Gover- 
nor or Rajpramukh of a State or otherwise, is 
Provisions in case of failure satisfied that a situation has arisen in which 
oo machinery 8 the Government of the State cannot be carried 
on in accordance with the provisions of this 

Constitution, the President may by Proclamation— 


(a) assume to himself all or any of the functions of the Govern- 
ment of the State and all or any of the powers vested in or exercisable 
by the Governor or Rajpramukh, as the case may be, or any body 
or authority in the State other than the Legislature of the State ; 


(b) declare that the powers of the Legislature of the State 
shall be exercisable by or under the authority of Parliament ; 


(c) make such incidental and consequential provision = 
appear to the President to be necessary or desirable for giving Sine 
to the objects of the Proclamation, including provisions Saat 
in whole or in part the operation of any provisions of this Cons 
relating to any body or authority in the State : 


Provided that nothing in this clause shall authorise the ina 
to assume to himself any of the powers vested in or a oa 
High Court, or to suspend in whole or in part the ia 
provision of this Constitution relating to High Courts. Pe 

i i a 

(2) Any such Proclamation may be revoked or varied by 
subsequent Proclamation. 

(3) Every Proclamation under this Ar 
each House of Parliament and shall, except wh 
revoking a previous Proclamation, cease to opera 


irati hat perio 
of two months unless before the expiration of t a 
approved by resolutions of both Houses of Parliament : 


ticle shall be laid before 
ere it is a Proclamation 
te at the expiration 
d it has been 
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Provided that if any such Proclamation (nct being a Procla- 
mation revoking a previous Proclamation) is issued at a time when 
the House of the people is dissolved or the dissolution of the House 
of the People takes place during the period of two months referred 
to in this clause, and if a resolution approving the Proclamation 
has been passed by the Council of States, but no resolution with 
respect to such Proclamation has been passed by the House of the 
People before the expiration of that period, the Proclamation shall 
cease to operate at the expiration of thirty days from the date on 
which the House of the People first sits after its reconstitution unless 
before the expiration of the said period of thirty days a resolution 
approving the Proclamation has been also passed by the House of 
the People. 


(4) A Proclamation so approved shall, unless revoked, cease 
to operate on the expiration of a period of six months from the date 
of the passing of the second of the resolutions approving the Procla- 
mation under clause (3) : 


Provided that if and so often as a resolution approving the 
continuance in force of each Proclamation is passed by both Houses 
of Parliament, the Proclamation shall, unless revoked, continue in 
force for a further period of six months from the date on which under 
this clause it would otherwise have ceased to operate, but no such 
Proclamation shall in any case remain in force for more than three 
years : 


Provided further that if the dissolution of the House of the 
People takes place during any such period of six months and a reso- 
lution approving the continuance in force of such Proclamation 
has been passed by the Council of States, but no resolution with 
respect to the continuance in force of such Proclamation has been 
passed by the House of the People during the said period, the Pro- 
clamation shall cease to operate at the expiration of thirty days 
from the date on which the House of the People first sits after its 
reconstitution unless before the expiration of the said period of thirty 
days a resolution approving the continuance in force of the Procla- 
mation has been also passed by the House of the People. 


OrHer Constitutions 


U.S. A—It has already been shown (p. 685, ante), that we do not get any 
precedent in the United States for supersession of the State Constitution by the 
Union Government, on the ground of the “ failure of the constitutional machinery ” 


in the State, say, owing to some political deadlock, without interference with federal 
authority, 


But if there is a resistance to the execution of the federal laws’ or to the authori 
of the federal Government by a State Government, the national government mi 
visit it with forces, to maintain ‘ the indissoluble union,’ 4 
A 


(3 In re Debs, (1895) 158 U.S. 64. a Ander. 
8 The Protector, 12 Wall. pei ‘Cited States : RSE Se 


688 Tue Constitution or INnpIA [Art. 356 


It is in pursuance of this right that President Lincoln justified his course in 
sending the national militia into the Southern States, during the ‘ civil war’ of 
1861,—treating it as a war against the Union. 


German Reich, 1919.—Arts. 17 and 48 of that Constitution provided— 
‘17, Every State must have a republican Constitution. 
48. In the event of a State not fulfilling the duties imposed on it by the Constitution or the laws 
of the Reich, the President of the Reich may make use of the armed forces to compel it to do so. 


Where public security and order are seriously disturbed or endangered within the Reich, the 
President of the Reich may take the measures necessary for their restoration te 


The reference to the use of the armed forces makes it clear that in the German 
Constitution also, the power of federal coercion was to be taken in extreme cases 
of threat to the security of the Federation owing to the failure of the State to per- 
form its constitutional obligations. There is no provision for supersession of the 
State authorised by the federal authorities in matters of internal Government in 
cases of political deadlock or crisis, not amounting to violence or disorder. 


INDIA 


Art. 356: Proclamation on Failure of Constitutional Machinery in a State——The 
provisions of our Constitution relating to this matter attempt a combination of the 
provisions of sections 45 and 93 of the Government of India Act, 1935, with certain 
differences : 


(i) While the Act of 1935 empowered the Governor-General to deal with a 
failure of the constitutional machinery at the Centre (section 45) and also empowered 
the Governor to deal with a similar situation in the Province (section 93),—the 
Constitution does not intend to suspend the constitutional machinery of the Union 
on the ground of any breakdown ; it seeks to suspend the constitution of a State 
in whole or in part in case of a failure of the constitutional machinery in the State, 
but empowers the President to take the steps in this behalf, though he shall have 
to act on the report of the Governor or Ruler of the State. 


(ii) While under section 93 of the Government of India Act, 1935, the 
executive and legislative powers of the State could be assumed by the Governor, 
acting in his discretion,—the Constitution provides for the assumption of executive 
powers® of the State to the President (acting on the advice of his Ministers), and of 
ihe legislative powers of the State to the Union Parliament, though it would be 
open to Parliament to delegate such legislative powers to be exercised by the Presi 
dent or some other authority to be specified by him, on behalf of Parliament and 
for suspension of any other authority in the State save the High Court’. The 
provision in the Constitution is a measure of * federal coercion’, while the or 
ponding provision in the Act of 1935 had no such implication. The ol jec 
of the Act of 1935 was simply to withdraw power from popular control to the irres- 
ponsible Executive. 


(iii) As under the Act of 1935, the assumption of the powers of the ra 
is to be made by a Proclamation. As already stated, the Proclamation 1s to be 
made by the President under the Constitution, on being ‘ satisfied that a ae pea 
has arisen in which the Government of the State cannot be carried on in ee — 
with the provisions of the Constitution. So, as in the case of a Proclamation of Km 


gency, it would not be open to the Courts to question the validity of the President's 
Proclamation under Art. 356. ail caer wie 
(iv) As to duration, the provisions of Article 356 (3) are Sr ticle 

provisions of section 93 of the Act of 1935, and are similar to ; - the Union 
352 (2) which we have already discussed. Further, each oe he sibject 
Parliament will give the Proclamation a fresh lease of life o : 5] . 
to a maximum duration of 3 years for a Proclamation [Art. 256 (4)]- 
nS et ee 

(5) Art. 356 (1) (a). (7) Art. 356 (1) (¢)- 
(6) Art. 356 (1) (8). 
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© Government cannot be carried on in accordance with the provisions of the Constitution. — 
This expression is used in the same sense in Arts. 355-6. It has a very wide scope. 
It means the failure of a State Government to work according to the Constitution, 
which has no necessary connection with external aggression, internal disturbance 
or violence, though these may be the cause of the failure in particular cases. When 
these take place so as to cause a physical breakdown of the machinery of the State 
Government, the Proclamation under the present Article may obviously be made’. 
The Article may also be invoked where there is a political breakdown’, such as 
want of a stable majority to form a ministry even after a dissolution of the Legis- 
lature. A failure within the meaning of the present Article may probably arise 
also in case of abuse of the constitutional powers by a State Government, gross 
misgovernment—(something more serious than * maladministration ’). 


It may be expected that the power under Art. 356 will be exercised by the 
Union only as a matter of last resort,—when all other constitutional means fail, 
such as giving directions, warning, fresh election and the like.?° 


S357. (1) Where by a Proclamation issued under clause (1) 
; of article 356, it has been declared that the 

E: rCis f lei is! ive : 
ne ine” protean, Powe of the Legislature of the State shall 
issued under article $56. be exercisable by or under the authority 


of Parliament, it shall be competent— 


(a) for Parliament to confer on the President the power of the 
Legislature of the State to make laws, and to authorise the President 
to delegate, subject to such conditions as he may think fit to impose 
the power so conferred to any other authority to be specified by him 
in that behalf ; ; . 


(b) for Parliament, or for the President or other authority 
in whom such power to make laws is vested under sub-clause (a) 
to make laws conferring powers and imposing duties, or authorising 
the conferring of powers and the imposition of duties, upon the Union 
or officers and authorities thereof ; 


; _(¢) for the President to authorise when the House of the People 
is not in session expenditure from the Consolidated Fund of the State 
pending the sanction of such expenditure by Parliament. 


(2) Any law made in exercise of the power of the i ; 
of the State by Parliament or the President on other sient eer 
to in sub-clause (a) of clause (1) which Parliament or the President 
or such other authority would not, but for the issue of a Proclamation 
under article 356, have been competent to make shall, to the extent 
of the incompetency, cease to have effect on the expiration of a period 
of one year after the Proclamation has ceased to operate exiept as 
respects things done or omitted to be done before the expiration of the 
said period, unless the provisions which shall so cease to have effect 


are sooner repealed or re-enacted with or without i i 
‘ : modifi 
Act of the appropriate Legislature. Tere 


eee 


(8) If Arts. 352-3 prove inadequate. i 

d (s The case of R cconomic’.- breakdown. is vax, oe pee Proceedings, 
lealt with specifically in Art. 360, post. SS en oS 
C—87 ; 
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ART. 357: Exercise of legislative powers under Article 356 (1) (b).—This article 
simply amplifies the meaning of Art. 356 (1) (b). When the State Legislature is 
suspended under Art. 356 (1) (6), its powers shall be taken over by the Union Parlia- 
ment. But owing to pressure of its own business, it may be difficult for Parliament 
to exercise the powers of the State Legislature by itself. So, Art. 357 empowers 
Parliament to delegate such State Legislative powers, subject to its ultimate 
authority. 


Clause (1) lays down how the legislative powers may be exercised. Sub-Cl. (a) 
empowers Parliament io delegate the legislative powers of the State to the 
President, with power to ‘ sub-delegaie *. (Without such express provision, sub- 
delegation would have been bad ; see p. 53, ante.) Sub-Cl. (b) is similar to Art. 
353 (6); it empowers Parliament, or the President or the sub-delegated 
authority who is exercising the Staic legislative powers for the time being, to confer 
powers or duties upon the Union or iis officers and authorities, for the enforcement 
or execution of the laws so made. Sub-cl. (c) forms an exception to Art. 204 (3), 
read with Art. 114 (3). When the Union Parliament assumes the powers of the 
State Legislature, appropriations from the State Consolidated Fund would require 
Appropriation Acts made by Parliament. This sub-clause empowers the President 
to authorise such expenditure by his executive order, subject to ultimate sanction 
by Parliament, when the House of the People is not in session,—during the operation 
of a Proclamation under Art. 356. 


Cl. (2) is analogous to the provision in Art. 249 (3)71, anle, but provides 
in addition, that the temporary laws made under Ari. 357 (1) (@) may be con- 
tinued by re-enactment by the State Legislature after it is revived, or may be 
repealed sooner than the expiry of one year after the Proclamation under Art. 356 


has ceased to operate. 





358. While a Proclamation of Emergency is in operation, 
nothing in article 19 shall restrict the power 
Suspension of provisions of of the State as defined in Part III to make 
SS erro any law or to take any executive action which 
the State would but for the provisions contained in that Part be 
competent to make or to take, but any law so made shall, to A 
extent of the incompetency, cease to have effect as soon as the ee 
clamation ceases to operate, except as respects things done or omitte 
to be done before the law so ceases to have effect. 


359. (1) Where a Proclamation of Emergency is in opera non) 

: the President may by order eee pion ak 

Suspension of the enforce- right to move any Court for the - oe oT 
ment of the rights conferred of such of the rights conferred y 


ne ot eae may be mentioned in the order and al 


c proceedings pending in any Court for the 


enforcement of the rights so mentioned shall sa en 

the period during which the Proclamation 1s in orce 

shorter period as may be specified in the order. oer 
(2) An order made as aforesaid may extend to the 


any part of the territory of India. 


ll, as soon as may 
Every order made under clause (1) shall, as 
be ak is Pade. be laid before each House of Parliament 


, 
ee se 3’. 
(11) Substituting ‘ one year’ for ‘ six month 
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OrueR CONSTITUTIONS 


England—The experience of the last two World wars, particularly, World 
War ITI, has shown that in times of War it is essential for the safety of the realm to 
arm the Government with powers unthought of and often unknown in time of peace 
and that Courts have tolerated this in the interests of public safety.' The 
maxim is—Inter arma silent leges (when there is an armed conflict, the laws remain 


is lent). 


In England, the Executive has no Emergency powers except under Parlia- 
mentary authority. There is no prerogative of the Crown to make a Proclamation 
of Emergency. But while the principles of Parliamentary Sovereignty and Rule 
of Law are kept unimpaired even in times of War, Parliament itself endows the 
Executive with authority to arrest without trial suspected persons by passing such 
‘Acts as the Defence of the Realm Act, 1914, Emergency Powers (Defence) Act, 
1939,—and so warrants— 


“extraordinary interference with the citizen’s most cherished rights of person and property 
which, in view of Parliament, may be necessary and proper in. . . . grave national danger "1 


So long as Parliament itself authorises certain restrictions on liberty, the 
individual has nothing to complain of as he has got ample scope to have it tested 
in the Courts of law whether his liberty has been infringed in due conformity to 
the law enacted by Parliament. 


Bui danger comes from what is called delegated legislation. When, in the 
nature of the situation, it is impossible for Parliament to meet every "possible 
emergency by deiailed legislation, Parliament is obliged to confer upon the 
Executive authorities themselves the power to promulgate subsidiary legislation 
by rules and regulations which have the same force as the law passed by Parliament 
itself. In such cases, the Executive becomes at once the legislator and ‘the adminis- 
enon and so vast powers of discretion are vested upon itself by such rules and 
eaters that it becomes as well a judge of its own aciion .o a certain 


A concrete example of this took place in the notable case of Liversidge v. 
Anderson**. By the Emergency Powers (Defence) Act, 1939, Parliament had 
authorised the Government to make defence regulations under the Act ‘‘ for the 
detention of persons whose detention appears to the Secretary of State to be 
expedient in the interests of public safety or the defence of the realm.” Regulation 18-B 
made accordingly, authorised the Secretary of State, to detain without trial an: , 
person whom the Secretary of State “has reasonable cause to believe to be of hostile 
origin . . . a It was held, in the above case,}® by the House of Lords, that th 
Courts of justice had no jurisdiction to examine in any case whether the round f 
belief of the Secretary of State were reasonable or not, and that the Act of ‘Parlia 
ment and the Regulation made under it only required the Secretary of State hi if 
to be reasonably satisfied. In short, it was not subject to judicial review we 


In this case,'? though it was observed that the rules of inter i 
and regulation were the same in times of peace as well as ot war, oe Hane ct 
Lords practically formulated the theory that what Parliament would not i ie 
in time of peace, it would readily intend in times of war. See I an 
ante, where these principles have been fully explained. yee nce 


In short, in England, a distinction is 
iglar made between an emergenc 
and an emergency in time of peace,—due to internal disorder. pee te 


(A) In time of peace—The Emergency Po 
Al ‘ 
pa elp to declare a state of emergency a to lane Feeulatiogs oes i Cox oe 
so long as such declaration remains in force. The declaration can be fade ae 
y y the 


12) Liversidge v. Anderson, (1 A.C. 206, 
ee Sorky mae { 1042) AC = , Ai, Greene v. Home Secretary, (1942) A.C, 28% 
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Executive only when the essentials of life are threatened, as defined by the statute. 
Since the declaration as well as the regulations are to be made by the Executive 
under statutory authority, these must be in conformity with the conditions laid 
down in the statute. The Proclamation must be laid before Parliament forthwith, 
and if Parliament is not sitting, it must be summoned within 5 days. 


The only thing that the regulations issued under the English declaration of 
emergency can do is to secure and regulate the supply and distribution of the 
necessities of life and to empower the police for preserving peace. But the Executive 
have no power, under the statute, to issue regulations— 


(a) to impose military service or industrial conscription ; 
(6) to alter the existing procedure in criminal cases ; 

(c) to punish by fine or imprisonment without trial 28 
(d) to suspend the writ of habeas corpus.1® 


(B) In time of war: Of course, in time of war, the powers of the Executive 
are larger even in England. But even then, these powers are derived from Parlia- 
ment. Until World War I, Parliament used to help the Executive in proper 
prosecution of the war, by passing a Habeas Corpus Suspension Act, followed by an 
‘Act of Indemnity at the cessation of the War. 


Since World War I, however, the practice of directly suspending the writ of 
habeas corpus has been abandoned. Instead, Parliament now passes an Act [e.g., 
the Defence of the Realm Act, 1914, or the Emergency Powers (Defence) Act, 
1939], authorising the Executive to make Regulations for the public safety or the 
defence of the realm, including a power to deiain without trial. And the House 
of Lords has laid down that the Courts would uphold such detention in the interest 
of national safety, except where there has been an abuse or mala fide use of the power 
or where there has been a prima facie wrong application of the power, as in a case 
of mistaken identity.?° 

But though the Courts would not interfere with the Executive power to detain 
without trial, except in the above cases of wrong use of the power,—1t Is to be 
noted that the right of access to the Courts has never been barred?! either during 
World War I or II, and there have in faci been releases. ?? 


But under the English system, the relaxation from the traditional rule “a 
is held justified only by pressing emergency and would not be tolerated beyone ; € 
duration of such exigency. As Lord Macmillan has put it in a recent article?® : 


“We have had good reason to realise the truth of Cicero's adage that amidst the te 
the laws are silent. The still, small voice of the law is quelled while men kill and destroy in ue peal 
of its dictates. What we have to do is to restore the reign of law, to reseat justice on ae ee 1 a 
right once more to prevail over wrong. The process of re-establishing the nue of awe ce ti the 
been shattered is slow and difficult sit is so much easier to destroy than to rebur'e. | 


world once more becomes law -abiding it cannot hope to regain peace and happine: 


U.S. A-—Art. I, Sec. g (2) of the Constitution says— 


f the writ of habeas corpus shall not be suspended, unless when 


cafety may require in”. = 

i invasion 2! or rebelhon 
ihat nothing short of actual invasion” " or pig ior 
‘disturbance’, such as a 


en held?® that the power 





in cases of rebellion 





“ The privile 
or invasion the public 

It is clear from ihe above 1 \ , 
may justify the suspension of the writ; any me 
general sirike would not jusiify it. Further, it has e oe anesthe eattiet 
to suspend the writ belongs exclusively to Congress. No doubt, ¢ g 


Pp ivi e T Cc: iden i sued Pp ‘oC amations to suspend the writ, 
ar f he Cc il War th r sid t iss re 1. ions . 

+ hie = y in the case of Ex parte Merryman}, held that suspension of 
? 


but Chief Justice Tancy 
(22) Ex parte Budd, (1942) 2 K.B. 14. 


(18) Keith, Constitutional Law, p- 216. ; a} Ee ae eaeeill 
9) Wade and Phillips, Constitutional Law, si > parte Ailiean. § Wal. 2 

P- Bo) Liersi ’ a2) Ex parte Bollman, 4 Ot. 75+ 

(HL) Liversidge v Anderson, (1942) A.C. 206 (25) Ee oom ee Rep. Sis 


(21) Chester v. Bateson, (1920) I K.B. 829. 
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the writ was a legislative power which the President could not exercise, and _ since 
then, this view is upheld as the correct view by all authorities on American Consti- 
tutional Law, down to Willoughby*. Hence, the American President has no 
“interim power” to suspend the habeas corpus, without the sanction of Congress. 
As a matter of fact, in 1863, Congress had to specifically authorise the President 
to suspend the writ. 


Again, it is for the Courts to determine whether conditions have arisen which 
would justify the suspension of the right of Congress. Thus, the Supreme Court 
held that a threatened invasion would not justify the suspension®. 


As regards fundamental rights, other than the right to habeas corpus,—there iS 
no provision in the American Constitution corresponding to Art. 358 of the Consti- 
tution of India, for suspension of any of the fundamental rights, either during war 
or any other emergency,—either by the Executive or by the Legislature. Nothing 
short of constitutional amendment may suspend the Bill of Rights. This was laid 
down by the early case of Ex parte Miligan4, where it was observed— 

“No doctrine involving more pernicious consequences was ever invented by the wit of man, 
than that any of its (Bill of Rights) provisions can be suspended during any of the great exigencies 
of the Government ’’* 

Of course, times have changed since the above pronouncement by the Supreme 
Court, but the words contain such a perennial truth that they should ever ring 
in the ears of men who ardently desire for constitutional government®. 


Of course, it does not mean that in the United States, the Executive or the 
Legislature has no ampler powers in times of emergency than in time of peace. 
But in every case, the excess of authority must be weighed by the balance of justice. 
What happens in the United States is that the Court recognises that in times of 
danger, the States requires an ampler ‘‘ police power,” and so the Court would 
uphold as valid such executive or legislative action as would not be tolerated in 
time of peace (e.g., the Espionage and Sedition Acts, 1917-18) ® or control of prices’, 
or conscription for raising an army, or sending such army abroad®. Nevertheless, 
the Legislature is not the final authority to determine what constitutes proper 
exercise of Police power. [See pp. 45-6, ante.] 


Thus, in upholding restrictions on freedom of speech in times of war, the 
Supreme Court said— 





“*Many things that might be said in time of peace are such a hindrance to its effort that their 


utterance will not be endured so long as men fight no court could regard them as protected 
by any constitutional right "19, 


: On the same principle, the Supreme Court upheld the Espionage Act, 1917, 
under which inter alia, the Post-master General was empowered to revoke the 


er ey 








(2) See authorities referred to in Willoughby’s 
Constitutional Law of the United States, Vol. 
III, p. 1615 ; Black, Constitutional Law, 716. 

(3) It is yet to be seen, in what light the 
Supreme Court views the Communist Control 
Act, 1950, which has just been passed by 
Congress, overriding the President’s veto. This 
Act has the following provisions :— 

(1) Authorizes the Attorney-General to intern 
potential spics and saboteurs in time of war, 
invasion or insurrection; (2) Requires Com- 
munist organizations and their members to 
register ; (3) Provides for exclusion and depor- 
tation of Communist aliens (except diplomats) 
and denies naturalization rights to Communists; 
(4) Extends the Statute of Limitations on 
Espionage from the present three years to 10; 
and (5) Makes it a crime to (a) conspire to 
perform any act which would substantially 
contribute to the establishment within the U.S.A. 
of a totalitarian dictatorship, (5) employ know- 


ingly a Communis: in Government service, and 
(c) distribute Communist propaganda without 
labelling it as Communist. 

(4) Ex part. Miligan, (1866) 4 Wall. 2. 

(5) For similar observations in recent cases, 
see Home Building Association v. Blaisdell, (1933) 
2go U.S. 398—“‘Even War does not remove 
constitutional limitations safeguarding essential 
liberties”; Carter v. Carter Coal Co., 298 U.S. 
238—“ War does not nullify the constitution 
aa soa ssc ian 

chenck v. United States, (1919) 249 U.S. 47 ; 
Debs v. United States, Cetus Oss IL. ai 

(7) Tyson v. Banton, (1927) 273 U.S. 418 

(peace); Yakus v. United States, (1944) 321 U.S. 


414. . 
ose” Draft Law Cases, (1918) 245, 
(9) Cox v. Wood, (1918) 247 U.S. 3. 


(10) Schenck v. United State: nag ff eh 
47 (52), per Holmes, J. * (1919) #49 Us. 


f 
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oe WO 


694 Tue Constitution oF InpIA [ART. 359 


privilege of cheap postal rates from newspapers which published matters prescribed 
by law, e.g., discouraging recruitment of soldiers. 11 


Eire.—Art. 28, Sec. 3 (3) of the Constitution of Eire says— 


_ Nothing in this Constitution shall be invoked to invalidate any law enacted by the Oireachtas 
which is expressed to be for the purpose of securing the public safety and the preservation of the 
State in time of war or armed rebellion, or to nullify any act done or purporting to be done in pur- 
suance of any such law.” 

This article in effect enables the Oireachtas (Parliament of Eire) to repeal 
the entire Constitution by ordinary legislation, in time of war, for under the present 
article, it will be impossible to invoke any provision of the Constitution to invalidate 
any law passed by the Legislature for securing the public safety or preservation 
of the State.!2_ By the Amendment of 1939, the above sub-section has enlarged 
the powers of the Oireachtas further, by enabling it to legislate under the above 
sub-section even during a War in which Eire is not a participant, in case a national 
emergency has arisen out of such War. 


The Irish Parliament passed the Emergency Powers Acts, 1939 and 1940, 
by virtue of the above provision of the Constitution. These Acts empowered the 
Government—(a) to control any of the supplies or services essential to the State ; 
(6) to detain persons (including Irish citizens) where such detention is, in the 
opinion of the Minister, necessary or expedient in the interests of the public safety 
or preservation of the State?’ 


Under the Constitution of Eire, the Executive has no emergency powers 
independent of the Legislature, save to take immediate steps in case of an actual 
invasion. ‘The provisions in this respect are contained in Article 28 (3) which 
says— 

“Tp the case of actual invasion, however, the Government may take whatever steps they may 
consider necessary for the protection of the State, and Dail Eireann if not sitting shall be summoned 
to meet at the earliest practicable date.” 


German Reich, 1919.—Art. 48 says— 

“Where public security and order are seriously disturbed or endangered within the Reh, 
the President of the Reich may take the measures necessary for their restoration, intervening 1P case . 
need with the help of armed forces. For this purpose, he is permitted, for the time being, to abrogate 
either wholly or partially the fundamental rights laid down in articles 114,24 115,78 117,05 119% 


123,28 1242 and 153.° 
The President of the Reich must, without delay, inform the Reichstag of any measures taken in 


accordance with... . . this article. Such measures shall be abrogated upon the demand of the 
Reichstag.” 

In pursuance of the above power, 
Berlin under martial law in 1920, and in 1924-25, 
martial law to meet the counter-revolution by H 


It will be scen that the above provision emp’ 


measure necessary for restoration of public security 
as personal liberty an' 


ailable even in cases of int 


the German President placed the city of 
the whole State was placed under 
itler and Ludendorff. 


owers the German President to 
and order,’ including 
d freedom of speech, 


* any 
ernal aggression 


the abrogation of fundamental rights such 
etc. Moreover, this emergency power 1s av 


or disorder. 


INDIA 
I damental Rights —These 

. 928-9: Effects of Proclamation of Emergency on Fun ae 

two a ie iy en oc of a Proclamation under Art. 3525 upon funda 


mental rights. 
ishis 1 liberty. 
ilwankee S. D. Publishing Co. v. Burleson, (14) Personal a eh, 
cpt OS Son he cme ein) ea pa eroteo 
and Brandeis, JJ-, dissented because of “ the ibohonte ro aieations: 


ease with which the power claimed by the Se ct ipech Sd press. 
beta res bara be used to interfere with very ed Rigi of peel ase 
mre. ‘recdom of ass\ . 
(12) In re McGrath, (1941) 1.R. 68 (76). 8} Loy ta 


(13) (1944) 78 Irish Law Times 19. 
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While Art. 358 provides that the State would be free from the limiiations 
imposed by Art. 19, so that these rights would be non-existent against the rere 
during the operation of a Proclamation of Emergency,—Art. 359 deals with all the 
rights guaranteed by Part IIT on fundamental Rights. 


But under Art. 359, the rights themselves would not be suspended bui the right 
to move the Courts for the enforcement of the rights or any of them, would remain 
suspended, by order of the President. 


On the other hand, while the suspension under Art. 358 will continue during 
the operation of the Proclamation, the duration of the suspension under Art. 359 
may be made shorter by the Presideni’s order, so that it may not continue beyond 
the necessities of the case. 


The peculiarity of these emergency provisions of our Constitution relating to 
suspension of fundamental rights is that no distinction is herein made between 
times of war and times of peace, for a Proclamation under Art. 352 may be made 
even in cases of external aggression or internal disturbance and that not only when 
they have actually taken place but also when there is ‘ imminent danger > thereof, 
according to the President’s satisfaction, which is final on the point. 


Art, 358: Suspension of provisions of -irt. 19, during Emergency.—This article 
provides that during a Proclamation of Emergency, the ‘ State ’ as defined in Art. 12, 
Pp. 47, ante, ie., including legislative, executive and local authorities, shall be 
free from the restrictions imposed by Art. 19. Hence, the Legislature shall be com- 
petent to make any law and the Executive shall be at liberty to take any action, 
even though it contravenes or restricts the rights of freedom of speech and expression, 
assembly, association, movement, residence, acquisition and disposal of property, 
profession or occupation. So far as these rights are concerned, the citizen shall 
thus have no protection against the executive or legislative authorities during the 
operation of the Proclamation of Emergency. But the enlargement of the powers 
of the State under Art. 358 will continue only so long as the Proclamation itself 
remains in operation. Art. 19 will revive as soon as the Proclamation expires. 


‘ Except as respects things done or omitted to be done... . . These words obviate 
the necessity of enacting an Act of Indemnity after the Proclamation ceases to 
operate. By reason of these words, no action will lie for anything done by the State 
within the scope of Art. 358, even after the Proclamation ceases to operate. 


Art. 359 : Suspension of right to move Court—This Article empowers the President 
to suspend the right?! to move the Court for enforcement of any of the fundamental 
tights, included in Part III of the Constitution, as may be specified in the Order of 
the President, during the operation of a Proclamation of Emergency. 

The suspension shall be in force during the operation of a Proclamation of 
Emergency or such shorter period as may be specified in the Order of the President. 
But the President’s Order shall not be final. It will be within the competence 
of Parliament to revoke or cancel the Order of the President by legislation or to 
otherwise express its disapproval of the Order of the President. It will, however, 
be within the power of the President to make delay in giving Parliament the 
opportunity to take up the matter, for though the President’s Order is to be laid 
before each House of Parliament, no definite time limit is fixed for that purpose. 

It is also to be noted that the Article does not provide for a general suspension 
of the right to move the Court for enforcement of all the fundamental rights, or in 


respect of the whole of the country. Only such rights and such parts of the country 
will be affected as are mentioned in the President’s Order. 


Cl. (3): “As soon as may be.”—These words leave it to the Executive itself 
to determine the time for laying the Order before Parliament,—without laying 
down a fixed time limit in the Constitution, itself. The expression “ as soon as may 
be” means “ as early as is reasonable in the circumstances of the particular case.” #2 


(ax) Art. g2 (1). Pat. 
(mi Cf. Murat v. Prov. of Bihar, ALR. 1948 at. 135 (139) (F-B.). 


696 Tue Constitution oF INDIA (Art. 360 


3GO. (1) Ifthe President is satisfied that a situation has arisen 
ee an ee? whereby the financial stability or credit of 
eiiseuenty, ‘ India or of any part of the territory thereof 
is threatened, he may by a Proclamation 

make a declaration to that effect. 


. (2) The provisions of clause (2) of article 352 shall apply 
in relation to a Proclamation issued under this article as they 
apply in relation to a Proclamation of Emergency issued under article 
352. 


(3) During the period any such Proclamation as is mentioned 
in clause (1) is in operation, the executive authority of the Union 
shall extend to the giving of directions to any State to observe such 
canons of financial propriety as may be specified in the directions, and 
to the giving of such other directions as the President may deem 
necessary and adequate for the purpose. 


(4) Notwithstanding anything in this Constitution— 
(a) any such direction may include— 


(i) a provision requiring the reduction of salaries and allowances 
of all or any class of persons serving in connection with the affairs 
of a State ; 

(ii) a provision requiring all Money Bills or other Bills to 
which the provisions of article 207 apply to be reserved for the con- 
sideration of the President after they are passed by the Legislature 
of the State ; 


(b) it shall be competent for the President during the period 
any Proclamation issued under this article is in operation to Issue 
directions for the reduction of salaries and allowances of all or any 
class of persons serving in connection with the affairs of the Union 
including the Judges of the Supreme Court and the High Courts. 


Art. 360: Financial Emergency.—The effects of a declaration of financial emer- 
gency by the President under the present Article shall be as follows :— 


Pea . xecutive 

(a) During the period any such Proclamation is in operation, the ext 
authority of the Union shall extend to the giving of directions 2 rn av 
such canons of financial propriety as may be specified in the directions. 


(6) Any such direction may also include— ths 
' i ri nces 
(i) a provision requiring the reduction of salaries - Phil 
any class of persons serving in connection with the affairs of a or. ; 
financial Bills to be 


(ii) a provision requiring all Money Bills or other he Legislature 


. 3 = ratios Fa sed b 
reserved for the consideration of the President after they are passe 


of the State ; adit 
(c) It shall be competent for the President apt i eof salaries aiid 

Proclamation is in operation to issue directions for the re meh ‘ue affairs of the 

allowances of all or any class of persons serving 1n Coe ti h Courts." 

Union including the Judges of the Supreme Court and the Fig! 


——— 


(23) Cl. (4) (6) of Art. 360, thus controls Arts. 125 [p- 





387, ante] and 221 [P- 499% ante). 
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PART XIX 
MIsCELLANEOUS 


83G1. (1) The President, or the Governor or Rajpramukh of a 
State, shall not be answerable to any Court 
for the exercise and performance of the powers 
and duties of his office or for any act done 
or purporting to be done by him in the exercise and performance 
of those powers and duties : 


Provided that the conduct of the President may be brought 
under review by any Court, tribunal or body appointed or designated 
by either House of Parliament for the investigation of a charge under 
article 61 : 

Provided further that nothing in this clause shall be construed 
as restricting the right of any person to bring appropriate proceedings 
against the Government of India or the Government of a State. 


(2) No criminal proceedings whatsoever shall be instituted or 
continued against the President, or the Governor or Rajpramukh 
of a State, in any Court during his term of office. 


(3) No process for the arrest or imprisonment of the President, 
or the Governor or Rajpramukh of a State, shall issue from any court 
during his term of office. 


(4) No civil proceedings in which relief is claimed against 
the President, or the Governor or Rajpramukh of a State, shall be 
instituted during his term of office in any court in respect of any act 
done or purporting to be done by him in his personal capacity, 
whether before or after he entered upon his office as President, or 
as Governor or Rajpramukh of such State, until the expiration of 
two months next after notice in writing has been delivered to the 
President or the Governor or the Rajpramukh, as the case may be, 
or ieft at his office stating the nature of the proceedings, the cause 
of action therefor, the name, description and place of residence of 


the party by whom such proceedings are to be instituted and the 
relief which he claims. 


Protection of President and 
Governors and Rajpramukhs. 


OTHER Constitutions 

U. ae) The President is not subj 
exercise of his powers which are to be exercised by him in his individual j 

is hich idual judgment 

according to the Constitution. The Courts have no right to issue an aitaeton 

against the President,?* or to compel him to perform even the most constitutionally 


imperative act,*5 or a merely ministerial act.1_ Nor can th i 
" : e President . 
pelled to attend a Court during term of his office.? ven 


A mandanus is, of course, available 


ject to the control of the Courts in the 


; a against the heads of the Departm 

ms asa canal ne not when they are carrying out the political ot discretionary 
authority of the President,‘ ¢.g., the act of execution of an Ai 

constitutional or unconstitutional. 7 of Comercn: wibather 

(24) Mississipi v. Johnson, (1866) 4 Wall. 47 
nson, + 475+ (3) Kendall v. U.S.. 12 Pet, 
3, ne ae on ee Cr. 137. (4) Marbury v. Madison, (1803) * Cr, 137. 
2 Burts Teal it 5365 111, 37. BESSY eas, NOM. 90, 
Cc—88 
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-\s was explained by the counsel in the case of Mississipi v. Johnson®, the 
immunity from the process of any Court which is conferred upon the American 
President, does not proceed upon any theory like that ‘ the King can do no wrong,’ 
i.e, the theory of any particular sanctity belonging to him as an individual. but 
on account of his office and so long as he remains in office. While in office, he is 
liable only to impeachment; but after? he is removed from office by impeach- 
ment, he may be tried in the ordinary courts for torts or crimes committed by him 
as President. But then he would no longer be a representative of the people or 
government, but an ordinary individual. But the President is not liable to any 
civil or criminal proceeding (save impeachment), for the performance of his duties 
under the Constitution. * 


(6) The position of the Governor of the States is not uniform on all points. 
Generally speaking, the position of the Governor is similar to that of the President. 
Thus the Governor is not subject to the process of the Courts® nor will the Court 
attempt io control him personally,!® nor incerfere with his political acts.4!_ But 
mandamus may lie for the performance of merely ministerial acts.12 Again quo 
warranto is available against the Governor!%, and an act of the Governor may be 
declared null and void by the Court if it is ultra vires44. 


Burma.—Art. 62 of the Burmese Constitution says— 

**(1) The President shall not be answerable to cither Chamber of Parliament er to any Court 
for the exercise or performance of the powers and functions of his office or for any act done or pur- 
porting to be done by him in the exercise and performance of these powers and functions. 

(2) The behaviour of the President may, however, be brought under review in either Chamber 
ot Parliament for the purpose of section 54, or by any Court, tribunal or body, appointed or designated 
by either Chamber of Parliament for the investigation of its charges under the said section. 


anything purporting to have been done by the President under this a 
‘ordance 





(3) The validity « ¢ 
tution shall not be called in question on the ground that it was done otherwise than in acc 
with the provisions contained or referred to in the next succeeding section.” 


Government of India Act, 1935.—Sec. 306 (1) of the Act provided— 

“No proceedings whatsoever shall lie in, and no process whatsoever shall issue from, any court 
in India against the Governor-General, against the Governor of a Province, or against the Secretary of Stat, 
whether ina personal capacity or otherwise, and, except with the sanction of His Majesty eae 
no proceedings whatsoever shal! liein any court in India against any person who has curls 
Governnor-General, the Governor of a Province, or the Secretary of State in respect of anyt a 
done or omitted to be done by any of them during his term of office in performance or purpor 
performance of the duties thereof : : 

Provided that nothing in this section shall be construed as restricting the right of a 
bring against the Federation, a Province, or the Secretary of State such proceedings as ar 
in Chapter III of Part VII of this Act.” 





ny person to 
¢ mentioned 


INDIA 


Cl. (1): Immunity of President, Governor or Rajpramukh for official ean 
clause gives personal immunity from legal action (whether during office ot ae 
after) to the President, Governor or Rajpramukh, for any act done or Pe Const 
to be done by them in exercise of their powers and duties as laid ee t : ae 
tution. But the President is not liable to be impeached under Sec. 61, or Fable 
action lies in the Courts. As to the Governor or Rajpramukh, they ar 


to dismissal by the President in such cases [Art. 156 (1) p- 441 ante]. 
¢ servant can only 


“ Act purporting to be done in exercise of duties of office.” —A ela duty if his act is 


be said to act or to purport to act in the discharge of his official 


such as to lie within the scope of his official duty ; 


(6) Quoted in Willoughby, Constitutional United States, p. 108. Rep. 432- 
is. 507 


‘ 1 ine v. Haight, 2 Am. 
Law of the United States, Vol. III, p. 1499. ee. ee 4 


a) Wilner: Constitutional Law, Vol. 11, U3) People vi Curtis, 50 NY. 9p, as 
P:(8) Durand v. Hollis, 4 Blatch 451. (15) Gill v. The King, (194 

(9) Druecker v. Solomon, 21 Wis. 621. (P.C.) 

(10) People v. Morton, 156 N.Y. 126. (16) 

(11) Goodnow, Administrative Law of the 


Meads v. The King, ALLR. 1948 P.C. 156. 
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The following acts have been judicially held to be not done or purporting to 
be done in the exercise of his duties of any office : 


(a) The act of receiving illegal gratification ?? ; 
(b) A breach of trust? ; 


(c) Hiring out military property for unauthorised private purposes’? ; 


(d) Fundamental misapplication of public money entrusted to his care?°, 


Proviso (2) : Appropriate proceedings against the Government not barred —This Proviso 
makes it clear that the personal immunity of the Executive heads would not render 
the individual without any remedy, if any appropriate procceding would otherwise 
lie against the Government concerned. The liability of the Government is, of 
course, subject to Art. 300, ante.?1 


“ Appropriate proceedings *’.—These words are intended to cover provisions which 
may be made by Parliament, subsequent to the commencement of the Constitution, 
dealing with the right to bring suits against the Government. [See Art. 300 (1), 
p. 630, ante]. 


Availability of judicial writs against the Government.—The Proviso makes ii clear 
that there is no bar to the judicial writs as are mentioned in Arts. 32 (2) being 
issued against the Government, provided other conditions for their application 
are present. The difficulty faced by the Courts in this respect prior to the Consti- 
tution has thus been removed. 


_ Under ihe Government of India Acts, it was held in a number of cases, that the 
writs of prohibition and certiorari did not lie against the Government of India or of 
a Province**. (Though such writs were issued against the East India Co.?3). 


As regards mandamus, Sec. 45 of the Specific Relief Act lays down that an order 
under that section would not be issued against the Secretary of State, Governor- 
General or Governors ; or against any servant of the Crown “ merely to enforce 
the satisfaction of a claim against the Crown”’. , 


But under the present clause of Art. 361 of the Constitution, though a mandamus 
would not issue against the President, Governor of Rajpramukh, there is no bar 
to a mandamus being issued against the Government concerned or against an 
officer thereof.?4 The theory of immunity of the Crown would not apply under 
the Constitution®*, But, as in England?® or in the United States,! mandamus will 
not lie against the Government or any officer in matters of discretion.2 (See P 
175, ante). : : 


Cl. (2) : Immunity from criminal proceedings during term of oftce-—Whi . 
refers to immunity from official acts, Cls. (2)-(3) relate to eles tes Prose 
dent, Governor or Rajpramukh, for their personal acts. But the privilege offered 
by both Cls. (2)-(3) is confined to their term of office. Thus, though the President 
or Governor or Rajpramukh cannot be hauled up before the Courts for any crime 


committed by them during their term of office, there is no bar to prosecute them 
66” Hector v. King-Emperor, A.I.R. 1944 F.C. i. (23) King v. Directors of E.1. Co., (1833) 4 B. 
(18) Horiram v. The Crown, A.I.R. 1939 F.C. 4 M. es, oe ie ie man5) 
43. ; (24) Cf. Brij Bhusan v. State of Delhi 
(19) Re Doraiswamy, AIR. 1949 Mad. 16. D.L-R. (S.C.) 48 (52) [ecrlione ond pg pit950) 
(20) Meads v. King-Emperor, A.I.R. 1948 P.C. Rashid - ‘itanicopal ‘Bole Goes DR Ce j 
156. 53 [mandamus}. pas 
(21) Cf. Rao v, Khusaldas, A.I.R. 1949 Bom. (25) King v. Marshland Commissioners, (1920) 


277 (289, 300). .B, ; 
(22) Venkataratnam v. Secretary of State, A.LR. a 155 (165); Ex parte Basset, 119 E.R, 


. ST. 
1930 Mad. 896; Thyagarajan v. Government of (1) In the matt 
Madras, A.I.R. 1939 Mad. 940; Kandaswami International Cont actin Ci 
i Province of Madras, A.I.R. 1947 Mad. 443; 3033; Interstate Cae ‘Gece i ne 
n ge Banvarial, (1944) 48 CW.N. 766 ; Dinbai 260 U.S. ga. Bee Ns OS 


Petit v. Noronha, -R. 1945 Bom. 419 ; contr ; : 
Rao v. Khusalchand, A.I.R. 1949 Bom. 297, Pil seg ia) ee, % Bitar (1950) D.LR. 





of Cutting, 94 U.S. 145 
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after they are removed from office, by impeachment or dismissal, as the case 
may be. 


Cl. (3) : * No process for the arrest or imprisonment’.—This expression differs 
from the expression “‘no process whatsoever” in sub-Sec. (1) of Sec. 306 
of the Act of 1935. So, there is no constitutional bar against summoning the President, 
Governor or Rajpramukh as a witness. But that exemption from personal appearance 
is provided by the ordinary law. Thus, Sec. 133 of the Code of Civil Procedure, 
1908, says— 

“(1) The Provincial Government may, by notification in the official Gazette, exempt from 
personal appearance in Court any person whose rank, in the opinion of such Government, entitles 
him to the privilege of such exemption... . 2... + 





Such person may, however, be examined on commission [sub-Sec. (3) of 
Sec. 133]. 

The immunity offered by the present clause of the Constitution is from arrest 
or imprisonment of the President, Governor or Rajpramukh, under any civil or crimi- 
nal process, i.e., either as a debtor, accused, or witness. 


Exemption from arrest under civil process of certain other persons.—Sec. 135 (1) of 
the Code of Civil Procedure, 1908,% says— 
‘No Judge, Magistrate or other judicial officer shall be liable to arrest under civil process while 
going to, presiding in, or returning from, his Court.” 








Sec. 135-A of the same Code,* again, provides— 

1) No person shall be liable to arrest or detention in prison under civil process— 

(a) Ifhe is a member of a unicameral Legislature or of either Chamber of a bicameral Legis- 
Vater nos % 8p ay during the continuance of any meeting of such Legislature or Chamber 5 

(hb. Ihe isa member of any committe of such Legislature or Chamber, during the continuance 
of any ineeting of such Committee ; 

c) If he is a member of either Chamber of such a bicameral Legislature, during the Soa 
nuance of a joint sitting, meeting, conference, or joint committee of the Chambers of that Legi 
lawure ; 

and during fourteen days before and after such meeting or sitting.” 


Cl. (4): Acts in personai capacity—While Cl. (1) relates to acts done by = 
President, Governor or Rajpramukh in their public capacity, Cl. (4) ee 
to acts done by them in their “‘ personal” capacity, i.e., as individuals, and no’ 
as President, Governor or Rajpramukh. The liability for such acts will ire 
within the scope of the present clause, whether or not such acts were done ont 
or after the Presideni, Governor or Rajpramukh entered upon his office. 
this clause is confined to civil proceedings. 


j ivi i ought 

In short, Cl. (4) says that subject to Cl. (3), civil proceedings may oe ee 

against a President, Governor or Rajpramukh, in respect of eat ae 7 
but only if two months’ notice in writing has been delivered to the Fr 


: : : 5 
Governor or the Rajpramukh, according to this clause°. 


. sor i r 
The position of Ministers—There is no immunity of OT PE Oe fle: 
torts. Nor are they exempt from process of the Courts during aa pecliveduals 
Their liability for personal acis is just the same as that of eee irene Won 
But as to official acts, the position under our Constitution s Me be, counter 
thai in England. In England, every official act of the eae that act. But 
signed by a Minister who is responsible to the law and the piebiy I er Congibie 
though the principle of ministerial responsibility has been adop oa sponsibility has 
tion, both at the Cenire and in the States, the principle of lega r Phat the buts 
not been introduced in the English sense. There is no requiremen 





de 

as Cap Reade he Civil Procedure Co 

(3) Sve in this connection, p. 325, ante. (5) & Section 80 ott roceeding’ against the 
(4) Inserted by the Legislative Members which relates to eve Peicers. 

Exemption Act (XXIII of 1925). Government or publi 
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of the President (see p. 273, ante) or of the Governor (see p. 447, ante) must be counter- 
signed by a Minister. Further, the Courts are precluded from enquiring what 
advice was tendered by the Minisiers io the President (p. 259, ante) or the Governor 
(p. 443 ante). It is clear, therefore, that the Ministers shall not be liable for the 


official acts done on their advice. 


Personal Liability of Public Officials in Discharge of Official Duties. 


England.<—Public officers cannot be sued personally (or in their official 
capacity), upon contracts made by them in their official capacity (the remedy 
being by petition of right). As regards torts, however, all servants of the Crown 
and public officials are personally responsible for wrongs committed by them in 
their official capacity. The command of the Crown’ or of a superior officer, or 
bona fides, is no defence vo an illegal act. 


The Public Authorities Protection Act, 1893, on the other hand, protects the 
acts of public servants done in pursuance of an Act of Parliament from challenge 
in the Courts after a short lapse of time. As regards crimes, there is no distinction 
between officials and ordinary citizens ; they are subject to the same liability. 
Judicial officers, however, enjoy a special immunity for acts done or omitied to 
be done by them in their judicial capacity. The object of this rule is to secure 
the independence of the judges and to maintain their authority which is in- 
dispensable for the due administration of justice. In order to discharge their 
functions properly, they must be free from liability to harrassing and vexatious 
actions at the instance of disconiented parties. (i) In Hamond vy. Howell®, it 
was decided that no action will lie against a judge for what he does judicially 
though erroneously. (ii) In Anderson v. Gorrie!®, it was held, further, that no action 
will lie for judicial acts or omissions even if the motive of the judge has been 
malicious, and the acts or words have not been done or spoken in the honest 
exercise of his office. The above two immunities extend equally to judges of the 
superior and inferior Courts. (iii) In Calder v. Halket!!, the Privy Council has 
laid down that a judge will not be liable even if he exceeds his jurisdiction unless 
he knew, or ought to have known, the absence of jurisdiction. In the case of 
inferior Courts, however, there is no such presumption of jurisdiction, and the judge 
must know the limits of his jurisdiction. In the latter case, the burden lies upon 
him to prove jurisdiction. Magistrates and justices of the peace are even liable 
for acts done within their jurisdiction, but maliciously and without reasonable cause}. 


U. S. A.—The President and the State Governors are personally immune 
from action during the term of their office. But the officials who act under their 
command?%, whether civil or military!4, are personally liable for illegal acts, as 
in England. Thus, in United States v. Lee15, the Supreme Court observed— 

“The defence stands here solely upon the absolute immunity from judicial inquiry of everyone 
who asserts authority from the executive branch of the Government, however clear it may be made 
that the executive possessed no such power No man in this country is so high that he is above 


the law. No officer of the law may set that law at defiance, with impunity, All the officers of the 
Government, from the highest to the lowest, are creatures of the law and are bound to obey it.”15 


_ But a public officer when acting within the general scope of his authority, 
is not liable for mere error of judgment, in a matter which is not purely ministerial 
and the officer has to exercise his discretion} ®. 





ss 





{9} See p. 631, ante. 
: m Tobin v. The Queen, (1864) 16 C.B. (N.S.) 
310 (3. . 


54)- 

(8) Madrazo v. Willes, (1820) 3 B. and Ald. 
353; Walker v. Baird, (1892) A.C. 4gr. 

ts) Hamond v. Howell, (1677) 2 Mod. 219. 

(10) Anderson v. Gorrie, (1895) t QB. 670; 
Scott v. Stansfield, (1868) L.R. 3 Ex. 220. 
_ (11) Calder vy. Halket, (1839) 3 Moo. P.C. 
28 ; Houlden v. Smith, (1850) 14 Q.B. 850. 


(12) Peacock v. Bell, (1666) 1 Wms. 74; 


Dawkins v. Paulet, (186 -B, 3 He 

v. Pelicir, (1892) A.C. 2 one rosa 
(13) Hendricks v. Gonzales, 67 Fed. Rep. 351. 
(14) Excepting subordinate military officers 

inh a. — which are prima facie legal 
© Fair, (1900) 100 Federal Rep. 

99 sea 9 eral Rep. 149 [see p.., 
15) United States v. Lee, (188 y 
196 ; Little v. Barreme, 2 ne pee ae 

(16) Spaulding v. Vilas, 161 U.S. 483. 
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Again, in giving relief against officials, the Courts will not attempt to 
control the political or discretionary powers that are constitutionally vested in 


the President.+? 
The immunity of Judges is the same as in England.1§ 


India.—The Constitution of India contains no provision prescribing immunity 
of officials for anything done in the discharge of official duties, save in the matter 
of contracts, which has been already noticed [Art. 299 (1), p. 630, ante]. It is to 
be noted that the provisions of Secs. 270-1 of the Government of India Act?*, 1935, 
have not been reproduced in the Constitution. In the result, the position of officers, 
under our Constitution, will be the same as that of private individuals except in 
so far as exceptions may be engrafted by legislation. 

The principal statutory provisions, under the existing law, which give the officer 
a special protection, may be referred to, as follow 


I. The Judicial Officers’ Protection Act (XVIII of 1850) provides— 

‘* For the greater protection of Magistrates and others acting judicially ; it is enacted as follows : 

1. No Judge, Magistrate, Justice of the Peace, Collector or other person acting judicially shall 
be liable to be sued in any Civil Court for any act done or ordered to be done by him in the discharge 
of his official duty, whether or not within the limits of his jurisdiction : provided that he at the time, 
in good faith, believed himself to have jurisdiction to do or order the act complained of ; and no 
officer of any Court or other person, bound to execute the lawful warrants or orders or any such Judge, 
Magistrate, Justice of the Peace, Collector or other person acting judicially shall be liable to be sued 
in any Civil Court, for the execution of any warrant or order, which he would be bound to execute, 
if within the jurisdiction of the person issuing the same.” 

This protection is not available to the Police or a Magistrate, acting in the 
exercise of police powers??®. 

II. Apart from the above, there is no protection to officers in general in respect 
of civil liability for torts or illegal acts, unless he is acting bona fide, in the discharge 
of some statutory power. But even then, action will lie, if the act is proved to be 
malicious.2!. Some statutes make express provision, barring action against the 
officers for anything done or purported to be done under such sta-uic. But even 
then action will lie on proof of malice (see p. 119, ante). 

III. Butall civil action against a “ public officer in respect of any act purporting 
to be done by such public officer in his official capacity » is subject to the procedural 
limitations laid down in Secs. 80-2 of the Code, of Civil Procedure, 1908. Sec. 80, 
in short, requires a two months’ notice before institution of the suit. This provision 
is imperative and admits of no exception if the act is purported to be done in the officer's 
* official capacity *.?* 

On the expression ‘“ purported to be done”, 


when the officer is not acting within the scope of his duties, 
need be given?%, for example, when he commits an assaul 





see p. 698, ante. It follows that 
no notice under Sec. 80 
t, or otherwise acts as 


a private individual. 


IV. As to criminal liability, the following provisions of the Indian Pena 


may be referred to: 


(17) Marbury v. Madison, 1 Cr. 165. 

(18) Willoughby v. Conetitutional Law. UT, p. 
1433+ ; 
fr) Huntley v. Emperor, ALR, 1944 P.C. 66 ; 
Maharani of Nabha vy. Province of Madras, A.1.R. 
Sarju Prasad v. Empzror, A.I.R. 


I P.C. 41 5 
tee ‘hen oes Suraj v. Emperor, A.U.R. 1945 
F.C. 24; Hori Ram v. Empzror, A.LR. 1939 F.C. 


43 ; Durga Prasad v. Government of United Provinces, 


A.LR. 1949 F.C. 50. 

(20) Sinclair v. Broughton, (1882) 9 Cal. 341 
(P.C.). 

(21) Spooner v. Juddoo, (1848) 4 M.LA. 353 
29) ; Rogers v. Rajendra, (1860) 8 M.I.A. 103 
134). 


1 Code 


LR. 
Bhagchand v. Secretary of State, A.LR. 
ign .C. ‘i 76 ; Province of Bombay v. Pestonji, 
A.LR.1 P.C. 143 (P.C.). . 

(23) Vishnu v. Smit! AIR. Nag. 2325 


ini ; Daltatray! 
Ganoda v. Nalini, (1909) 36 a eee 


y. A , (1928) 52 Bom. ; 1 
ry ? aL, sly Rebati Ns Jae 
. P.C. 96; Narayan Vv. h 
ALR: toad Nag. 493 Debendra v. eitt 
Receiver, A.I.R. 1935, Cal I Ek ies Locos 
ALR. 9 Pat. 516 5 7 ; 
ee oe All. 7 ; Peary v. Weston, ( 1906) . 
C.W.N. 145 3 Charuv. Snigdhendu, (1948) D.L.R. 


(Cal.) 407. 
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“46. Nothing is an offence which is done by a_ person who is, or who by reason of a mistake of 
fact and not by reason of a mistake of law in good faith believes himself to be, bound by law to do 


it. 
Illustrations 
(a) A, a soldier, fires on a mob by the order of his superior officer, in conformity with the 
commands of the law. .{ has committed no offence. 
(b) A, an officer of a Court of Justice, being ordered by that Court to arrest Y, and, after 
due enquiry, believing Z to be Y, arrests Z. Ahas committed no offence. 


77. Nothing is an offence which is done by a Judge when acting judicially in the exercise of 
any power which is, or which in good faith he believes to be, given to him by law. 


78. Nothing which is donc in pursuance of, or which is warranted by the judgment or order 
of a Court of Justice, if done whilst such judgment or order remains in force, is an offence, notwith- 
standing the Court may have had no jurisdiction to pass such judgment or order, provided the person 
doing the act in good faith believes that the Court had such jurisdiction.” 


V. The procedural limitation as to prosecution of a public officer for any 
official act, is provided by Sec. 197 of the Code of Criminal Procedure, 1898, as 


follows : 

“ (1) Where any person who is a Judge within the meaning of Sec. 19 of the Indian Penal 
Code, or when any Magistrate, or when any public servant who is not removable from his office 
save by or with the sanction of a State Government or some higher authority, is ace used of any offence 
alleged to have been committed by him while acting or purporting to act in the discharge of his official 
duty, no Court shall take cognizance of such offence except with the preiious sanction~ 

(a) in the case of a person employed in connection with the affairs of the Union, of the Presi- 
dent; and (5) in the case of a person employed in connection with the affairs of a State, of the Gover- 
nor or Rajpramukh of that State,...... 2 


$3G2. In the exercise of the power of Parliament or of the Legis- 

os a ‘ lature of a State to make laws or in the exercise 
sa rivileges . : 

Ride ct lagna bisies of the executive power of the Union or of a 

: State, due regard shall be had to the guarantee 

or assurance given under any such covenant or agreement as is referred 

to in clause (1) of article 291 with respect to the personal rights, 

privileges and dignities of the Ruler of an Indian State. 

Art, 362 : Guarantee of rights and privileges of Rulers of Indian States —This article 
gives constitutional recognition to those personal rights, privileges and dignities?*, 
of the Rulers of Indian States [Art. 366 (22), post] which have been assured by 
covenant or agreement between the Government of India and such Rulers prior 
to the Constitution, e.g., as to title, use of red plate in cars, etc. 


3G3. (1) Notwithstanding anything in this Constitution but 
seouisieteaseacaes Pras to the genom of article 143, neither 
ee ee he : we ourt nor any other Court shall 
certain treaties, agreements, Jurisdiction in any dispute arising out 
ete. of any ee of a treaty, agreement, 
. . covenant, engagement, sanad or imi 
instrument which was entered into a arsed bere the palo 
ment of this Constitution by any Ruler of an Indian State and to 
which the Government of the Dominion of India or any of its predeces- 
sor Governments was a party and which has or has been continued 
in operation after such commencement, or in any dispute in respect 
of any right accruing under or any liability or obligation annie 
out of any of the provisions of this Constitution relating to any sick 


t ‘eaty > agreement covenant, enga ‘ement. a or other similar 
2 
2 8 8 » Sana d 





(24) White Paper on Indian States, M.S. 6, p. 125. 
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(2) In this article— 


(a) ‘‘ Indian State”’ means any territory recognised before 
the commencement of this Constitution by His Majesty or the Govern- 
ment of the Dominion of India as being such a State ; and 


() “Ruler” includes the Prince, Chief or other person 
recognised before such commencement by His Majesty or the Govern- 
ment of the Dominion of India as the Ruler of any Indian State. 


Art, 363 : Bar to interference by Courts.—But though these covenants and agree- 
ments are recognised by Art. 362, any dispute arising out of such covenants, 
agreemenis, etc., is not justiciable. The only sanction behind them will be political 
negotiation between such Ruler and the President [who may consult the Supreme 
Court under Art. 143 (2), Pp. 422, ante}. 

“* Indian State”, ‘‘ Ruler” —Cf. definition in Cls. (15) and (22) of Art. 366, 
pp. 708-9, post. 


364. (1) Notwithstanding anything in 

Special provisions as to this Constitution, the President may by public 

major ports and arodromes. notification direct that as from such date as 
may be specified in the notification— 


(a) any law made by Parliament or by the Legislature of a 
State shall not apply to any major port or erodrome or shall apply 
thereto subject to such exceptions or modifications as may be specified 
in the notification, or 


(b) any existing law shall cease to have effect in any major 
port or arodrome except as respects things done or omitted to be 
done before the said date, or shall in its application to such port or 
aerodrome have effect subject to such exceptions or modifications 
as may be specified in the notification. 


(2) In this article— 
(a) ‘major port” means a port declared to be a major port 
by or under any law made by Parliament or any existing law an : 
includes all areas for the time being included within the limits 0 


such ports ; 
(b) ‘erodrome”’ means wrodrome as defined for the as 
: : at Gi 
poses of the enactments relating to airways, aircraft and air na 


gation. 
io . =| r Art. 245 (1 
Art. 364 : Special provisions as lo major ports and laren eet the eatle of 
[p- 535, ante}, the State Legislature has oe power to ma Ge ote aor es 
rritory its Sta vhich i des the territory cov’ ) ‘ded 
the territory of its State, which include ¢ Ponve providec 
dromes. Exceptions from this authority ote See aie 1aslative 
by Entries 27 and 29 of List I, which give the Union Si int Oe their regulation 
power over major poris [Entry 27] and provisions of ero en auiee ee ae thie 
and organisation [Entry 29]. But special pony may be rel their impor- 
regulation and security of some major ports oF rod rs overt ae Pee 
iance or international character. The present Article, t cre a Heo regards any 
dent to exclude or modify the application of any nee ek OT eeatOn. 
particular major port or wrodrome as may be specified in 


: : h., post. 
“ Port,” ** Aerodrome.” —See under Entries 27 and 29 of List I, 7th Sch., p 
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3G5. Where any State has failed to comply with, or to give 
effect to, any directions given in the exercise 


Fee eases comply of the executive power of the Union under 
itl to gi ct to, direc- . : ° : ° 
Vion’ given by the Union. any of the provisions of this Constitution, it 


shall be lawful for the President to hold that 
a situation has arisen in which the Government of the State can not 
be carried on in accordance with the provisions of this Constitution. 


Art. 365 : Effect of failure to comply with any directions of the Union.—Arts, 256-7, 
353 (a) and 360 (3) empower the Executive of the Union to give directions to the 
governments of States. The present article provides the sanction behind such 
directions. If any State fails to comply with any such direction, the President 
shall be entitled to exercise his power under Art. 356 [see p. 686, ante]. 


36G6G. In this Constitution, unless the context otherwise 
requires, the following expressions have the 


Definitions. * ° . 
meanings hereby respectively assigned to 


them, that is to say— 


Scope of Interpretation Clause: “* Unless the context otherwise requires.”—See p. 
12, ante. 


Definitions in other Acts—It is always unsatisfactory and generally unsafe to 
seek the meaning of words used in an Act in the definition clauses of other statutes 
dealing with matters more or less cognate, even when enacted by the same Legis- 
lature, and more so when the reference is to enactments of other Legislatures. 25 


But the corresponding definitions in the Government of India Act, 1935, may 
be compared in order to appreciate the changes intended by the framers of the 
Constitution while drafting Art. 366. 


(1) “agricultural income” means agricultural income as 
defined for the purposes of the enactments relating to Indian income- 
tax ; 


“* Agricultural income.’—This definition is taken, verbatim, from Sec. 311 (2) of 
the Government of India Act, 1935 (item 1). Hence “ agricultural income” in 
the Constitution has the same meaning as contained in the definition given in 
Sec. 2 (1) of the Indian Income-tax Act (XI of 1922), which is as follows :-— 


‘Sagricultural income ” means— 
(a) any rent or revenue derived from land which is used for agricultural purposes, and is either’ 


assessed to land revenue in British India or subject to a local rate assessed 
and collected by 
of Government as such ; by officers 


(6) any income derived from such land by— 
(i) agriculture, or 


(ii) the performance by a cultivator or receiver of rent-in-kind of any inari 
Nr , r Tec Process ordinarily 
employed by a cultivator or receiver of rent-in-kind to render the produce raised iv 
him fit to be taken to market, or : or received by 


(iii) the sale by a cultivator or receiver of rent-in-kind of the produce raised or receiv ed by 
him, in respect of which no process has been performed other than a pr Shed 
awibaree (i); ee pe Process of the nature described 
: (c¢) any income dervied from ‘ahy building, owned and occupied b: the recei Sota 
- Ronan of any = ad a pres ote brea piety or thee tetesven of iad 
land with respect to which, or the produce of which, any operation menti i -clauses (3: 
(iii) ‘Of clause (6)-is carried on : Ce mrioned in sub; clauses (ii) and 


t 





i 


C—89 
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Prov ided that the building is on or in the immediate vicinity of the land, and is a building which 
the receiver of the rent or revenue of the cultivator or the receiver of the rent-in-kind by reason of 
his connection with the land, requires as a dwelling-house, or as a store-house, or other out-building ;” 


The following, inter alia, have been held to be ‘ agricultural income’ :— 


“<i; Income derived from the letting out of pasture lands, provided the animals pastured are 
agricultural animals, (ii) Amount paid by the mortgagorlessce to the mortgagee under usufructurary 
mortgage, whether or not he amount isor ought to be appr opriated towards the principal or interest 
of the mortgage or to anv other purpose ®-4, (iii) Malikana payable to a proprictor in lieu of surrender 
of all his proprietary rights, to a transferee, which is payable whether or not the lands are used for 
agricultural purposes?-*, (iv) Interest payable on arrears or rent, for, it is not payable for use of the 
land, but as compensation for delay in payment*. —(v ixed sum payble as remuneration of mutwalli 
of wakf constituted of agricultural propertics®.”” 















But in order to be ‘ agricultural income,’ the land in question must be used for 
‘ agricultural’ purposes. Land cannot be said to be used for agricultural purposes 
unless there is some measure of cultivation of the land, some expenditure of skill 
and labour upon ii.® Hence, the following is not agricultural income : 


Income from the sale of forest’ wees growing naturally, and without the intervention of 


(i; 
diy Salami or rent received in respect of a lease of land which is not actually used tor 


human agency”. 
agricultural purposes’. 


Another primary condition under this definition is thai the land should be 
* subject to a local rate assessed_and collected by officers of the Crown as such.” 
Assessment of road cess by the Collector under the Bengal Cess Act (B. C. IX of 
1890) is made by him as an officer of the Crown as such and not as a delegate of the 
District Board. Destination of the proceeds of the cess is immaterial for the purposes 


of the present definition. * 


(2) “an Anglo-Indian”” means a_person whose father or 
any of whose other male progenitors in the male line is or was of 
European descent but who is domiciled within the territory of India 
and is or was born within such territory of parents habitually resident 
therein and not established there for temporary purposes only ; 


(3) “‘ article” means an article of this Constitution ; 


includes the raising of money by the grant 
of annuities, and “‘ loan’ shall be construed accordingly ; 
“ Borrow.’—This definition is taken, verbatim, from item 2 of Sec. 311 (2) of 
the Government of India Act, 1935. [See under Arts. 292-3, ante]. 
(5) ‘clause’? means a clause of the article in which the 


expression Occurs ; 

(6) “‘ corporation tax ” means any tax on incom 
that tax is payable by companies and is a tax in the ca 
the following conditions are fulfilled :— 

(a) that it is not chargeable in respect of agricultura 


co eee 


(5) Habibulla_v. Commissioner of Income-tax, 


(4) “ borrow ” 


e, so far as 
se of which 


| income ; 


Mae & issi Income-tax, 
(1) Mahendra v. Commissioner of ei C.W.N. 518 (P.C.)- 
; 942) 47 C.W.N, 518 (P ALR. 
L.L.R. (1949) Nag. 330. Mi ». Commissioner of Income-tax, A.I. 
ne Mustafa v. Commissioner of Income-tax, eee eee Ca _ issioner of Income- 


A.LR. P.C. 13; Income-tax Commissioner V. 

Makorajeakeah (1935) 39 C.W.N. 1255 (P.C.)- fax, A.LR. 1949 Ss «. Burdhan Estates, 
(4) Inre Radhikamohan, A.1.R. 1941 Cal. 443 5 (7) Or ae 

Pethaperumal v. Commissioner of Income-tax, A.1.R. (1949) I.T. v2 «Province of Biker, irae 

1944 Mad. 76; contra Durganarain v. Commis- (8) Hulas Z a 6) 

sioner, (1947) 1 D.L.R. (All.) 581- 46 C.W.N. (F-R.) ° 
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(6) that no deduction in respect of the tax paid by companies 
is, by any enactments which may apply to the tax, authorised to be 
made from dividends payable by the companies to individuals ; 


(c) that no provision exists for taking the tax so paid into 
account in computing for the purposes of Indian income-tax the 
total income of individuals receiving such dividends, or in computing 
the Indian income-tax payable by, or refundable to, such individuals. 

‘* Corporation tax.”—The term ‘ corporation tax’ was defined in item 4 of Sec. 
311 (2) of the Government of India Act, 1935, thus : 


“Corporation tax means any tax on so much of the income of the ecmpanies as docs not represent 
agricultural income, being a tax to which the enactments requiring or authorizing companies to 
make deductions in respect of income-tax from payments of interest or dividends or from other pay- 
ments representing a distribution of profits, have no application ”’, 


In other words a corporation tax was a tax on such part of the income of 
companies (not being agricultural income) as was not subject to the application 
of legislation authorising deduction of the tax from payment of interest or dividends 
or representing a distribution of profits. 

The Constitution adds sub-cl. (c) as an additional condition. 


(7) “corresponding Province”, ‘corresponding Indian 
State” or ‘corresponding State’? means in cases of doubt such 
Province, Indian State or State as may be determined by the President 
to be the corresponding Province, the corresponding Indian State 
or the corresponding State, as the case may be, for the particular 
purpose in question ; 


(8) “debt” includes any liability in respect of any obligation 
to repay capital sums by way of annuities and any liability under any 
guarantee, and “ debt charges ” shall be construed accordingly ; 


“© Debt.” —This definition is taken, verbatim, from item (6) of Sec. git (2) 
of the Government of India Act, 1935. 


(9) “estate duty’ means a duty to be assessed on or by 
reference to the principal value, ascertained in accordance with such 
tules as may be prescribed by or under laws made by Parliament 
or the Legislature of a State relating to the duty, of all property 
passing upon death or deemed, under the provisions of the said laws, 
so to pass ; 


“ Estate duty.” —See under Entry 87, List I. 


(10) “ existing law” means any law, Ordinance, order 
bye-law, rule or regulation passed or made before the commence. 
ment of this Constitution by any Legislature, authority or person 
having power to make such law, Ordinance, order, bye-law, rule or 
regulation ; ‘ 


“* Existing law.”—This definition corre: ds t iti tpeiins 
Indian law’ in Sec. 311 (2) of the Act of ieee fon ne ee OF aoe 


“ Law.””—Law in this clause means statute law. for the 
. re a 2 ? d * ae 
this definition can only mean as “having received the sanction ‘oe eas = 
of the Legislature or legislative authority,” ® P tur 


(9) Imperatur v. Atmaram, (1948) 3 D.L.R. 87 (Bom.). 
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Though Hindu Law has been applied in the administration of justice by 
directions of competent legislature, it does not follow that Hindu law was ‘ passed 
or made’ by a Legislature. It cannot, therefore, be said to be an ‘ existing law” 
within this definition® ; though it is included in the definition of ‘ law in force 
in Explanation I of Art. 372 (3), post, where the definition uses the word ‘ includes’ 
a of the word ‘ means’ which is used in the present definition of “ existing 
aw. 


‘* Ordinance.’ —Before the commencement of this Constitution, an Ordinance 
might be made by the Governor-General and the Governor, under Secs. 42-3 and 
88-9 of the Government of India Act, 1935. 

“ Order.” —See p. 49, ante. 

* Rule.’—Rule means— 

“a rule made in exercise of a power conferred by any enactment, and shall include a Regulation 
made as a rule under any enactment **.!° 

See also p. 49, ante. 

“* Regulation.” —Regulation means— 


“a Regulation made by the Central Government under the Government of India Act, 1870 
ov the Government of India Act, 1915, or the Government of India .Act, or under Sec, 95 or 
Sec. 96 of the Government of India Act, 1935 7.7? 


(11) “ Federal Court” means the Federal Court constituted 
under the Government of India Act, 1935 ; 

(12) “goods” includes all materials, commodities, and 
articles ; 

“ Goods.” —This definition is taken from item 8 of Sec. 311 (2) of the Act of 
1935- 
(13) ‘‘ guarantee” includes any obligation undertaken before 
the commencement of this Constitution to make payments in the 
event of the profits of an undertaking falling short of a specified 
amount ; 

“ Guarantee.’—This definition corresponds to item g of Sec. 
Act of 1935- 

(14) 
the purposes of this 


and includes— 
(a) any Court in the territory of India constitute 


tuted under this Constitution as a High Court, and ‘ 
(b) any other Court in the territory of India We oe aay 
declared by Parliament by law to be a High Court for a ) 
of the purposes of this Constitution ; 
“ High Court.”—See pp. 400, 486, ante. apes 
(15) ‘‘ Indian State” means any territory which the ove 
ment of the Dominion of India recognised as such a State ; . 
“ Indian State.’—See pp. 503-6, ante ; Cf. List in App. LIX, White Paper on 


Indian States (M.S. 6). : Ug 
(16) ‘ Part? means a Part of this Constitution ; 


311 (2) ef the 


“High Court” means any Court which is deemed for 
Constitution to be a High Court for any State 


d or reconsti- 


(g-a) Imperatur v. Abnaram, (1948) 3 D.L.R.J87 oN General Clauses Act (x of 1897), 5.3 


Bom.). 
, cay General Clauses Act (X of 1897), Sec. 2 (46). 
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(17) “pension” means a pension, whether contributory 
or not, of any kind whatsoever payable to or in respect of any ‘ame 
and includes retired pay so payable, a gratuity so payable and any 
sum or sums so payable by way of the return, with or without aay 
thereon or any other addition thereto, of subscriptions to a provident 
fund ; 


“ Pension.” —This definition is a reproduction cf the substantive portion of 
the definition in item 12 of Sec. 311 (2) of the Government of India Act, 1935. 


(18) ‘‘ Proclamation of Emergency’ means a Proclamation 
issued under clause (1) of article 352 ; 


(19) “ public notification”? means a notification in the 
Gazette of India, or, as the case may be, the Official Gazette of a 
State ; 


“ Public notification.”—The definition is taken from the definition in item 15 
of Sec. 311 (2) of the Government of India Act, 1935. 


(20) “railway ”? does not include— 
(a) a tramway wholly within a municipal area, or 


(6) any other line of communication wholly situate in one 
State and declared by Parliament by law not to be a railway ; 


“* Railway.” —This definition reproduces the definition in item 18 of Sec. grt (2) 
of the Act of 1935, with the addition of sub-Cl. (0). 


(21) “ Rajpramukh ” means— 


(a) in relation to the State of Hyderabad, the person who 
for the time being is recognised by the President as the Nizam of 
Hyderabad ; 


(4) in relation to the State of Jammu and Kashmir or the 
State of Mysore, the person who for the time being is recognised 
by the President as the Maharaja of that State ; and 


(c) in relation to any other State specified in Part B of the 
First Schedule, the person who for the time being is recognised by 
the President as the Rajpramukh of that State, 


and includes in relation to any of the said States-any person for the 
time being recognised by the President as competent to exercise 
the powers of the Rajpramukh in relation to that State : 

“ Rajpramukh.” —See p. 505, ante. The power to ‘recognise’ includes the 


power to withdraw that recognition. Hence, a Rajpramukh shall be liable to be 
removed by the President, just as a Governor, for misconduct and the like, 


__ (22) “Ruler” in relation to an Indian State means the 
Prince, Chief or other person by whom any such covenant or agree- 


ment as is referred to in clause (1) of article 291 was entered into and 
who for the time being is recognised by the President as the Ruler 
of the State, and includes any person who for the time being is recog- 


nised by the President as the successor of such ‘Ruler ; 


_ ~ “Ruler.?—In the power of recognition of a Ruler or his successor, the Presi 
4s practically retaining power which belonged to the British Crown as the Saat 
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power, viz., to recognise all successions and to settle disputes as to successions.” 2 
But in matters of succession, the President would be morally bound to follow the 
provisions of the covenant or agreement entered into between the Government of 
India and the Rules of that State, as is referred to in Art. 291 (1). Thus,— 


(a) In the Merger Agreements and in the agreements with the Nizam and 
the Maharaja of Mysore, there is a clause— 


“The Dominion Government guarantees the succession according to law and customs, to the 
gaddi of the State....... 7 


(b) In the Covenants entered into for the formation of the Unions in States 
in Part B, there is, in addition to the above clause, the following clause as well— 


‘every question of disputed succession in regard to a Covenanting State shall be decided by 
the Council of Rulers after referring it to a bench consisting of all the available Judges of the High 
Court of the United State and in accordance with the opinion given by that High Court.” 


(23) ‘“‘ Schedule” means a Schedule to this Constitution ; 

(24) “‘ Scheduled Castes’? means such castes, races or tribes 
or parts of or groups within such castes, races or tribes as are deemed 
under article 341 to be Scheduled Castes for the purposes of this 
Constitution ; 

(25) “‘ Scheduled Tribes”? means such tribes or tribal com- 
munities or parts of or groups within such tribes or tribal communities 
as are deemed under article 342 to be Scheduled Tribes for the pur- 
poses of this Constitution ; 

(26) ‘securities ” includes stock ; 

“ Securities.’ —This definition is the same as in item 16 of Sec. 311 (2) of 
the Government of India Act, 1935. 

(27) “sub-clause? means a sub-clause of the clause in which 
the expression occurs ; 

(28) ‘taxation ” includes the imposition of any tax or impost, 
whether general or local or special, and “‘ tax” shall be construed 
accordingly ; 

+ Fission its definition is taken, verbatim, from the definition in item 17 
of Sec. 311 (2) of the Government of India Act, 1935. [See p. 599; ante]. 

(29) ‘tax on income ” includes a tax in the nature of an 
excess profits tax ; : ‘ , Seek cea eGR 
s Profits.’ —Excess profits means any abnormal excess Ov! . 
meee wae due to aE or like eases Thus, the Excess Profits be ria 
(XV of 1940) was passed to impose a tax on excess profits arising out 0} 

businesses prevailing during World War II. 

(30) “ Uparajpramukh” in relation to any 
in Part B of the First Schedule means the person who 
being is recognised by the President as the Uparajpram 


State. 
3G. (1) Unless the context otherwise requires, the General 


Clauses Act, 1897, shall, subject to aly 
Interpretation. adaptations and modifications that may 


. : ion of this 
made therein under article 372, apply for the iterate Legis. 
Constitution as it applies for the interpretation of an 


lature of the Dominion of India. 


> 


State specified 
for the time 
ukh of that 





(12) See White Paper on Indian States (M.S. 6), P- 22+ 
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(2) Any reference in this Constitution to Acts or laws of, or 
made by, Parliament, or to Acts or laws of, or made by, the Legis- 
lature of a State specified in Part A or Part B of the First Schedule, 
shall be construed as including a reference to an Ordinance made 
by the President or, to an Ordinance made by a Governor or Rajpra- 
mukh, as the case may be. 


(3) For the purposes of this Constitution ‘foreign State” 
means any State other than India : 

Provided that, subject to the provisions of any law made by 
Parliament, the President may by order declare any State not to be 
a foreign State for such purposes as may be spccified in the order. 

CL. (1): Applicability of the General Clauses Act (X of 1897).—See p. 16, ante. 

Cause (2). 

Cl. (2): ‘ Act’ includes ‘ Ordinance..—This clause practically reiterates the 
principle embodied in Arts. 123 (3) [p. 368, ante] and 213 (3) [p. 484, ante], viz., that 
the Ordinance-making power of the President is co-extensive with the legislative 
power of Parliament [similarly in the case of the State Governor or Rajpramukh] 
and that accordingly, wherever the Constitution mentions an ‘ Act >, it will include 
an ‘Ordinance.’ This clause follows Sec. 311 (6) of the Government of India 
Act, 1935. It makes it clear that so far as legislative competence is concerned, 
there is no difference between the Ordinance-making power and the power of the 
corresponding Legislature, even though an Ordinance may he of temporary 
duration,23 


Crause (3). 


Status of Foreign States and their laws under private International law, as applied in 
England.—The following rules are observed by English Courts in relation to foreign 
States.14 These rules, it may be expected, will also be applied in India under the 
new Constitution : 


(a) Any right which has been acquired under the law of any civilised country, 
which is applicable according to the English rules of conflict of laws, is recognised 
and enforced by English Courts ; except— 


(i) Where the enforcement of such right involves the enforcement of foreign 
penal or confiscatory legislation or a foreign revenue law. (ii) Where the enforce- 
ment of such right is inconsistent with the policy of English law, or with the moral 
rules upheld by English law, or with the maintenance of English political and 
Judicial institutions. (iii) Where the enforcement of such right involves interference 
with the authority of a foreign state within the limits of its territory. 

(b) The Courts of any country are considered by English law to have 
jurisdiction over any matter with regard to which they can give effective 
judgment, and- not to have jurisdiction over any matter with regard to which 
they cannot give an effective judgment. : 


_ (c) The Courts of any country are considered by English law to be able to 
exercise jurisdiction over any person who is resident in that country at the time of 
action, or voluntarily submits to their jurisdiction. . 


(4) An English Court has no jurisdiction, generally to entertain an action 
or other proceeding against any foreign sovereign against its will!5 ; any ambassador 
or diplomatic agent representing a foreign sovereign and duly accredited to England; 
any person belonging to the suite of such ambassador or displomatic agent (see 
further under ‘ Foreign Jurisdiction,’ Entry 16, List I, post). 


(13) Emperor v. Benoarilal, (1945) 49 C.W.N. — 1949 (6th Edn.). 
178 (P.C.) overruling Emperor v. Benoarilal. (1943) (15) Cf. Province of East Bengal v. Tripura 


2 Cal. 1 (F.C.). State, (1 C.W.N. i 
(14) Adapted from Dicey’s Conflict of Laws, to‘ Manet a this iaaaeae acta 
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(e) An English Court has, in general, no jurisdiction to entertain an action 
for the determination of title to, or the right to possession of, or for the recovery of 
damages for trespass to, immovable Property situate in a foreign State ; 
to administer a foreign charity under the supervision of the Court or to settle a 
scheme for such a charity ; to entertain an action for the enforcement of a penal, 
revenue, or political law of a foreign State ; or where the grounds of the action 
involve an “ Act of State.” 


(f) An” English Court has no jurisdiction during the continuance of war, 
to entertain an action brought by an alien enemy, unless he is living here under 
the licence or protection of the Crown, and the cause of action is personal to himself. 

Suits band against Foreign States, in India—(A) When foreign States may sue : 
Sec. 84 of the Code of Civil Procedure provides— 

““(1) A foreign State may sue in any Court of India except Part B States : 

Provided that such State{has been recognized by the Government of India : 


Provided also, that the object of the suit is to enforce a private right vested in the head of such State 
or in any officer of such State in his public capacity. 


(2) Every State shall take judicial notice of the fact that a foreign State has or has not been 
fecognized by the Government of India.” 


Suits lie to enforce only private rights as distinguished from political rights, 1* 
for which the only remedy is diplomatic action. 
(B) Suits against Princes, Chiefs, Ambassadors and Envoys of foreign States : 
Sec. 86 of the Code of Civil Procedure provides— 


““(1) Any (Sovereign) Prince or Ruling Chief, and any ambassador or envoy of a foreign 
State, may .... with the consent of the Government of India, certified by the signature of a 
Secretary to that Government, but not without such consent, be sued in any competent Court. 


(2) Such¥consent may be given with respect to a specified suit or to several specified suils, 
or with respect to all suits of any specified class or classes... . . ; but it shall not be given unless 
it appears to the consenting authority that the Prince, Chief, Ambassador or Envoy— 


(a) has instituted a suit in the Court against the person desiring to sue him, or 

(b) by himself or another trades within the local limits of the jurisdiction of the Court, or 

(c) is in possession of immovenble property”, situate within these limits and is to be sued with 
reference to such property or for money charged thereon ..... ° 

Sec. 87 provides— 

“ 4 Sovercign Prince or Ruling Chief may sue, and shall be sued, in the name of his State. 
3 : ived 18 

The provisions of Secs. 86 and 87 are imperative and cannot be waver ; 
The reason is that these sections constitute exceptions to the general rule tha 
a foreign State cannot be sued against its will. 

Validity and effects of Foreign Judgments.—A foreign judgment is a jlo 
decree or order having the nature of a judgment, which is pronounced by a foreig! 
Court. : 

(A) In England.—The following rules are applied by English law to to 
judgments : ses 

‘ ; i rati i xcept under 
(a) A foreign judgment has no direct operation in England. Excep' 


i i Act 1933], 2 foreign 
statute [e.g., the Foreign Judgments (Reciprocal) Enforcement Act, 33), Oy has 
Se nt be “lhvectly executed in England. The judgment creditor 


; : e 
to bring “an action on the judgment” in England. 
But an action cannot be maintained on a foreign judgmen 


(i) it is valid, 


(ii) it is final and conclusive, 


5 83. 
Hajon v. Bur Singh, (1885) 11 Cal. 17. 13 Moo. P.C. 83 ¥ - ALR. 1038 
9) Compania ‘Naviera 4 ee, (1938) A.C. (18) Baroda State Ry. v. Hafiz, 
485; Madan vy. Ruler of Rampur, A.1.R. 1940 PC. 165- 
Cal. 244 ; Secretary of State v. Kamachee, (1859) 


reign 


t unless— 
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(iii) if it is a judgment in personam,—the cause of action in respect of which 
the judgment was obtained is of such a character that it would have supported an 
action in England ; but if it is a judgment in rem, it is binding everywhere as in 
the State where it was pronounced. 

(6) A valid foreign judgment is conclusive as to any matter thereby adjudi- 
cated upon, and cannot be impeached for any error therein of fact or law. 

But a valid foreign judgment does not of iisclf extinguish the original cause 
of action in respect of which the judgment was pronounced, 
If, however, it is conclusive on the merits, it is a good defence to an action in 
England on the same matter when either— 
(a) the judgment was in favour of the defendant, or 
(6) the judgment,being in favour of the plaintiff, has been satisfied. 


(c) An invalid foreign judgment has no effect as a judgment in this country. 
A foreign judgment is invalid according to English law on the following grounds : 





“(iy that it was obtained by fraud ; iii) that the proceedings in which the judgment was 
obtained was opposed to natural justice, e.g., for want of due notice to the party affected thereby 
or denial of opportunity to be heard.” 


Any foreign judgment is presumed to be a valid foreign judgment until it is 
shown to be invalid. 


(B) In India.—The foregoing principles are followed also in India. Accord- 
ing to Sec. 2 (5)-(6) of the Code of Civil Procedure, 1908,— 


“+ Foreign judgment’ means the judgment of a forcign Court,” and 


* Foreign Court’ means a Court situate beyond the limits of the whole of India except Part B 
States which has no authority in the whole of India except Part B States and is not established or 
continued by the Government of India.” 


A foreign judgment cannot be executed in India, except in the cases mentioned 
in Sec. 44 (Execution of decrees passed by the Courts in Part B States) and Sec. 44-A 
(Execution of decrees of Courts in the United Kingdom and other “ reciprocating 
territory ”)'®. Nor can a foreign judgment be transferred for execution in India?®, 
The only manner in which a foreign judgment, other than those mentioned in Secs. 
44-44A of the Code of Civil Procedure, may be enforced in India, is to bring an 
independent suit in India, upon that foreign judgment, within 6 years from the 
date of the judgment (Art. 117, Indian Limitation Act, 1908). 


In such suit, the defendant may raise any of the pleas mentioned in Sec. 1 3 
of the Code, which is as follows : 


“oN foreign judgment shall be conclusive as to any matter thereby directly adiudicated®? upon 
between the same parties or between parties under whom they or any of them litigating under the 
same title except— 

\a) where it has not been pronounced by a Court of competent jurisdiction 338 
(8) where it has not been given on the merits of the case*3 ; 
; () where it appears on the face of the proceedings to be founded on an incorrect view of 
International law or a refusal to recognise the law of India in cases in which such law is applicable ?¢ ; 
(d) where the proceedings in which the judgment was obtained are opposed to natural justice ®§. 
. . * = 
(c) where it has been obtained by fraud? ; 


(f) where it sustains a claim founded ona breach of any law in force in British India.” 


eee 


so) ae ene so ew, at us Pe phate Civil Procedure Code, 
ee ieee lise sgt Opes ees AiR, 1938 
ment between Tidal falcons EST, PC ete edocs 
(a) lie vs Coin ER NAD, aoe, MS ne noe 
(22) oo v. Raja of Faridkot, (1895) 221A. (1) Nistaring ye Kindo, (i899) 28 Cateye 


Ig4r 
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$. 14, agaln, provides— 

“The Court shall presume, upon the production of any document purporting to be a certified 
copy of a foreign judgment, that such judgment was pronounced by a Court of competent jurisdiction, 
unless the contrary appears on the record; but such presumption may be displaced by proving 
want of jurisdiction.” 

The question whether a foreign Court is the competent Court to deal with 
a particular matter according to the law of the foreign country, is a question solely 
for the determination by the Courts of that country. When therefore a tribunal 
in a foreign country which is invested with the power to interpret its own law and 
rules of procedure decides that a particular Court in that country is the Court of 
‘‘ competent jurisdiction’, that decision must be regarded as conclusive.? 


Jurisdiction of Indian Courts on the question of boundaries between India and Pakistan — 
The question of the territory of sovereign States is the subject-matter of the law of 
nations.* Hence, disputes as to boundaries between two contiguous States cannot 
be the subject of enquiry by the municipal Courts exercising jurisdiction in either 
State. Ordinarily, the Court takes judicial notice of the boundaries of a State, 
but when in doubt, it obtains information on the point from its own Government.! 
Hence, in case of a dispute between India and Pakistan as to boundaries, the 
Indian Courts must act upon the assertions of, and information supplied by, the 


Government of India.® 


Proviso to Cl. (3) : Declaration as to Foreign States——Under the present Proviso 
read with Art. 392 (3), the Governor-General has declared °— 


‘* Subject to the provisions of any law made by Parliament every country within the Common- 
wealth is hereby declared not to be a foreign State for the purposes of this Constitution. 


“* Every country within the Commonwealth.” —The countries within the cone 
wealth at present are—the United Kingdom, Canada, Australia, New Zealand, 
South Africa, India, Pakistan, Ceylon.’ 


“ For the purposes of this Constitution.”—The scope of the Declaration as Be 
Foreign States Order, 1950, should be determined with reference to the above words. 
It does not make other members of the Commonwealth to be treated as other 
than a Foreign State, not for all purposes, but only ‘ for purposes of this Co 
In the result, wherever the words ‘ foreign State’ appears in the Constiaon 
to be held that the members of the Commonwealth are not included therein, thus - 


: ti 7 ‘ ‘ loss of 
** Art. g: Voluntary acquisition of the citizenship of Pakistan will not be a ground for 
Indian citizenship (see p. 42), unless Parliament legislates to the contrary. 


Cts. (2)-(4) or Art. 18: There will be no bar to acceptance of title from P; 


Arts. 102 (1) (d) aND 191 (1) (d).—Voluntary acquisition of Pakistan Sa ia 
ence to or acknowledgment of allegiance to Pakistan will be no disqualification for members hip 


Parliament or a State Legislature.” 


But there is no doubt that outside the purvi 
Constitution, other members of the Commonwea : 
States. Thus, the United Kingdom or Pakistan® can 


Court without its own consent. 


(2) Brijlal v. Govindram, A.1.R. 1947 P.C. 192. 16th February, 1959, rat ee Pb April, 19495 

(3). Oppenheim, International Law, 7th Ed., oP. Soret: Conference, London. 

Jol. I, p. 408. al a ; rs& he above rule are 

ve) Ba Development Co. v.. Kelantan, (1924) Ore oy we he Tadian Indepen- 

nO 797 ; Foster v. Globe Syndicate, (1900) 1 Ch. eee ickts Property and Liailtie) Ort 
"G) Midnapore Zamindary Co. v. Province of 19475 Art. 4, the ina mn ae [Province 

Bengal, (1949) F.L.J. 139 (F.C.) (142). (Legal Proceedings) ee (rag 53 CAV. 
(6) "The Constitution ‘(Declaration as to of East Bengal v. Trip referred Fiabaljties etc. 

Foreign States) Order, 1950, C.O. 2, dated 23rd 368], as regares es 

January, 1950=Gazette of India (Extraordinary), (Cf. Art. 294, P- 6255 

dated 24th January, 1950 =Cal. Gazette, dated 


akistan. 


ew of the above provisions of the 
Ith will be deemed to be foreign 
not be sued in an Indian 
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PART XX 
AMENDMENT OF THE CONSTITUTION 


3G8. An amendment of this Constitution may be initiated 
only by the introduction of a Bill for the 
purpose in either House of Parliament, and 
when the Bill is passed in each House by 
a majority of the total membership of that House and by a majority 
of not less than two-thirds of the members of that House present 
and voting, it shall be presented to the President for his assent and 
upon such assent being given to the Bill, the Constitution shall stand 
amended in accordance with the terms of the Bill : 


Procedure for amendment 
of the Constitution. 


Provided that if such amendment seeks to make any change 
in— 
(a) article 54, article 55, article 73, article 162 or article 241, or 


(b) Chapter IV of Part V, Chapter V of Part VI. or Chapter 
I of Part XI, or 


{c) any of the Lists in the Seventh Schedule, or 
(d) the representation of States in Parliament, or 
(e) the provisions of this article, 


the amendment shall also require to be ratified by the Legislatures 
of not less than one-half of the States specified in Parts A and B of the 
First Schedule by resolutions to that effect passed by those Legis- 


latures before the Bill making provision for such amendment is pre- 
sented to the President for assent. 


Orner Constitutions 
U.S. A—Art. V of the United States Constitution says— 


“The Congress, whenever, two-thirds® of both Houses shall decm it necessary, shall propose 
amendments to this Constitution, or, on the application of the Legislatures of two-thirds of the several 
States, shall call a convention tor proposing amendments, which, in cither case, shall be valid to 
all intents and purposes, as part of this Constitution, when ratified by the Legislatures of three- 
fourths thereof, as the one or the other mode of ratification may be proposed by the Congress ; provided 
that no amendment which may be made prior to the year one thousand eight hundred and eight 
shall in any manner affect the first and fourth clauses in the ninth section of the first article ; and 
that no State, without its consent, shall be deprived of its equal suffrage in the Senate.” 

Thus, amendments may be proposed in either of two ways—(i) by a % vote 
of both Houses of Congress ; or (ii) by a Convention called together on the appli- 
cation of the Legislatures of 3 of the States. An amendment Proposed in either 
of the above two ways has then to be ratified by (a) by the Legislatures of, or 
(3) by Conventions in $ of the States. After a proposed amendment is ratified 
in either of the above two modes, it becomes a part of the Constitution. Congress 
determines which method of ratification shall be used in each specific case. By 
a combination of the two alternative modes of proposal and two alternative modes 
of ratification, there are four possible modes of amendment of the Constitution 
of the U. S. A. In actual practice, all the 21 amendments so far made have all 
pes Proposed in one mode, vtz., proposal by a % vote in each House of Congress. 

ut both methods of ratification have been used. 


Ng 
(9) ‘ Two-thirds’ means 2/3 of the members [National Prohibiti Cas»; 5 
Present, assuming the presence of a quorum eins “ne oat (1920) 253 U.S 
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_ _ Either mode of ratification is ‘ unwieldy and cumbrous’ and there is no time 
limit for a State to ratify or to refuse it. It is striking to note that a proposal 
for amendment passed by the Congress in 1924, to limit, regulate and prohibit 
the labour of persons under 18 years of age has not yet been ratified by the required 
number of States. Up to 1939, it has received ratification by only 28 States. 
The Supreme Court being asked to declare whether the amendment was still 
before the States for ratification, left the matter for determination by Congress.}% 
It has, however, been held that a State may ratify an amendment even after having 
refused its assent previously!! ; but that it cannot withdraw its ratification after 
having notified it to the Secretary of State.1° 


It is interesting to note that since 1787, there have been only 21 amendments 
to the Constitution of the U. S. A., during the course of over one and a half 


century.12-13 
The last sentence of Art. V preserves the federal form of the Constitution. 


Canada.—There is no provision in the British North America Act for amendments 
thereto. As a statute of the Imperial Parliament, it could be amended only by 
that authority. The Statute of Westminster, 1931, did not effect any change in 
this position, for by Sec. 7 it provided— 

* Nothing in this Act shall be deemed to apply to the repeal, amendment or alteration of the 
British North America Acts, 167 to 1930, or any order, rule or regulation made thereunder.” 

This power was expressly reserved from the Dominion Parliament in order to 
preserve the federal form of the Constitution. But though the Dominion Parlia- 
ment could not amend any provision of the Constitution Act, a convention had 
grown by which the Imperial Parliament passed as a matter of course, any amend- 
ment suggested by the Dominion Parliament, by a@ joint address of both Houses to the 
Crown. A further convention was that in matters affecting the Provinces, their 
consen: should be obiained before presenting the address by the Dominion Parlia- 


ment,!> 


But as to that portion of the British North America Act which relates to the 
Provincial Constitution, the Act itself gives the Provincial Legislatures unfettered 
power to amend that portion in the ordinary process of legislation, “ excepting on 
one point only, viz., the office of the Lieutenant-Governor ” [Sec. 92 (1)]- 


On the other hand, by an Act of 1949, the Imperial Parliament has ieee 
the Canadian Parliament to amend that part of the Constitution, which relates C 
matiers within the jurisdiction of the Dominion Parliament,—without reference 


the British Parliament. 
Australia.—Sec. 128 of the Commonwealth of Australia Constitution Act, 1900» 


provides— 
‘‘ This constitution shall not be altered except in the following manner :— 


i jority of each 
for the alteration thercof must be passed by an absolute major! ; 
nd not less than 2 nor more than 6 months after its passage through bot 


The proposed law 
he electors qualified to vote for the 


House of the Parliament, ani a i 
Houses the proposed law shall be submitted in cach State to t 
election of members of the House of Representatives. 4 

But if either House passes any such proposed law by an pare iee eaoar 
rejects or fails to pass it or passes it with any amendment to w iT Fock See sani OF 
not agree, and if after an interval of 3 months the first-mentione! 


cy ee gh eee ee 


d the other House 
ed House will 
the next 


(10) Coleman vy. Miller, (1939) 307 U.S. 433- tics, p. 68. on was not followed 
i y. Wise, ( Ss i 15) But this convention os ‘orth 
(1) Chandler v. Wise, (1939) 307 U-S. 474 att Fer caarttacar of the British ee 


which was passed Insp 
hich was most aggricve! 
amendment Act (wide 
Government 0! 


(12-13) Changes in the American ee 
have been effected, not so much by forma r we 
amendment as by judicial interpretation [sec el ea har 

i 7 + Indian Constitution through yy the pas 
en teslae Clokie, p. 69.) See also Dawson, 


American Eyes, (1949) F.L.J- pp. 156, et seq.) 
rH Clokie, Canadian Government and Poli- Canada, 1949, p. 142 ¢f 5¢9- 


America Act, 1943, 
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session again passes the proposed law by an absolute majority with or without any amendinent 
which has been made or agreed to by the other House and such other House rejects or fails to pass it 
or passes it with any amendment to which the first mentioned House will not agree, the Governor- 
General may submit the proposed Jaw as last proposed by the first mentioned House, and either 
with or without any amendments subsequently agreed to by both Houses, to the electors in each 
State qualified to vote for the election of the House of Representatives, 


When a proposed law is submitted to the electors the vote shall be taken in such manner as the 
Parliament prescribes. But until the qualification of electors of members of the House of Representa- 
tives becomes uniform throughout the Commonwealth, only one-half the clectors voting for and 
against the proposed law shall be counted in any State in which adult suffrage prevails. 








And if in a majority of the States a majority of the electors voting, approve the proposed law, 
and if a majority of all the electors voting also approve the proposed law, it shall be presented to 
the Governor-General for the Queen's assent. 


No alteration diminishing the proportionate representation of any State in cithcr House of the 
Parliament, or the minimum number of representatives of a State in the House of Representatives, 
or increasing, diminishing, or otherwise altering the limits of the State or in any manner affecting 
the provision of the constitution in relation thercto, shall become law unless the majority of the 
electors voting in that State approve the proposed law.’ 


(a) By reason of Sec. 8 of the Statute of Westminster, 1931, the Commonwealth 
Parliament has no power to amend Secs. 1-8 of the Constitution Act, which 
established the Federation under the Crown of the United Kingdom. 


(6) Various sections of the Constitution Act authorise the Commonwealth 
Parliament to amend certain provisions of the Constitution Act relating to matters 
of detail, in the ordinary process of legislation, ¢.g.— 


“ (i) the method of voting for federal Senators (Sec. 7) ; (ii) the number of federal representa- 
tives and their qualifications (Secs, 27, 34); ‘iii) the privileges of the two Houses (Sec. 49) : 
(iv) the number of federal ministers of State (Sec. 65) ; (v) the appointment and dismissal of federal 
civil servants (Sec. 67) ; (vi) the creation of federal Courts (Sec. 711; \vii) within limits, the con- 
ferring of additional original jurisdiction on the High Court and investing State Courts with federal 
jurisdiction (Sec. 77); (viii) the admission or establishment of new States (Sec, 121): Vix) the 
government of territories acquired or accepted by the Commonwealth (Sec. 122); 1x, the seat 
of Government (Sec. 125).” 





(c) Barring the above, other provisions of the Constitution can be amended 
only in the manner provided by Sec. 128, which requires that the proposed amend- 
ment— 


(i) should be agreed to either by an absolute majority of both Houses of 
Parliament or by an absolute majority of one House in two votes separated by 
at least three months, and (ii) then approved by a majority of the electors voting 
both in a majority of the States and in the Commonwealth. 


But no alteration diminishing the proportionate or minimum representation 
of, or affecting the provisions of the Constitution with regard to any State, can 
become law unless approved by a majority of the electors of that State. 17 


Thereafter the Bill shall be presented to the Governor-General for his assent. 
Eire—Sec. 46 of the Constitution of 1937 provides— 


“ (1) Any provision of this constitution may jati 
om y pr y be amended, whether by way of variation, 
addition, or repeal, in the manner provided by this article. , aes ™ 


(2) Every proposal for an amendment of this constitution shall be initiated in Dail Ei 
as a bill, and shall upon having been passed or deemed to have been passed by both Houses of the 
Oireachtas, be submitted by referendum to the decision of the people in accordance with the 
law for the time being in force relating to the referendum. 


(3) Every such bill shall be expressed to be An Act to amend the Constitution, 


(4) A bill containing a proposal or proposals for the amend: i ituti 
Selita tay ike eee propo: endment of this constitution shall not 


Sane ne ‘The Dominions as Sovereign (t7) Keith, Constitutional Law, p. 506; 
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(5) -\ bill containing a proposal for the amendment of this constitution shall be signed by the 
President forthwith upon his being satisfied that the provisions of this article have been complied 
with in respect thereof and that such proposal has been duly approved by the people in accordance 
ee ae chile ae of section (1) of article 47 of this constitution and shall be duly promulgated by the 

resident as a law.” 


Burma.—Secs, 207-210 of the Burmese Constitution, 1948, provide— 


“207. .\ny provision of this Constitution may be amended, whether by way of variation, addition 
or repeal, in the manner hereinafter provided. 
208. (1) Every proposal for an amendment of this Constitution shall be in the form of a Bill 
and shall be expressed as a Bill to amend the Constitution. 
(2) A Bill containing a proposal or proposals for the amendment of the Constitution shal 
contain no other proposals. 
209. (1) Such Bill may be initiated in either Chamber of Parliament. 
(2) After it has been passed by cach of the Chambers of Parliament, the Bill shall be considered 
by both Chambers in joint sitting. 
(3) The Bill shall be deemed to have been passed by both Chambers in joint sitting only when 
not less than two-thirds of the then members of both Chambers have voted in its favour. 
(4) A Bill which se 
(a) the State Legislative List in the Third Schedule, or 
(6) the State Revenue List in the Fourth Schedule, or 
(c) an Act of the Parliament making a declaration under paragraph (iv) of sub-section (1) 
of section 74 removing the disqualification of any persons for membership of the Parliament as repre~ 
sentative from any of the States, 
shall not be deemed to have been passed at the joint sitting of the Chambers unless a majority of the 
members present and voting, representing the State or cach of the States concerned, as the case may 
be, have voted in its favour. fi 
(5) A Bill which seeks to abridge any special rights conferred by this Constitution on Karens 
or Chins shall not be deemed to have been passed by the Chambers in joint sitting unless a majority 
of the members present and voting, representing the Karens or the Chins, as the case may be, have 


voted in its favour. : . : Ae : 
210. Upon the Bill being passed in accordance with the foregoing provisions of this Chapter, 


it shall be presented to the President who shall forthwith sign and promulgate the same.” 


ks to amend— 





Inia 


Art. 368: Amendment of the Constitution —Though the Constitution of India 
is a written one and also federal in character,—in matter of amendment, it has sought 
to avoid the difficult processes laid down by the American and Australian ik 
stitutions relating to amendment. The Indian Constitution will be a i 
and partly rigid, and a large number of provisions of the Constitution will 9€ OP 
to amendment by the Union Parliament in the ordinary process of legislation. 


The reason for introducing this element of flexibility in the Constitution was 
explained by Pandit Nehru in the following words : 


‘While we want this Constitution to be as solid and permane! 
permanence in Constitutions. ‘There should be a certain flexibility. i rene 
and permanent, you stop the nation’s growth, the growth of a living, vital, organic p 


i jtuti igi i apted to changing 
In any event, we could not make this Constitution so rigid that i ano nad Pe esltion, 
conditions, When the world is in turmoil and we are passing through a very 


what we may do to-day may not be wholly applicable to-morrow.” 
So, the Indian Constitution lays down three different modes 
of different provisions of the Constitution : sofa Maite 
I. A very large number of provisions are open to alteration by 
Parliament, by a simple majority, ¢.g. : 
(a) Creation of new States or reconstitution of e 


i , iti ¢ Upper Chambers in the States.19 (¢) ¢ 
areas weate Gh Administration of Scheduled Areas an 


Tribes??. 


nt as we can make it, there is ne 
If you make anything rig 


for amendment 


isti 6) Crea- 
xisting States.2* ( 

Constituti of Centrally 
Se cad Scheduled 


chedule and 
Paragraph 7 of the 5th S 
(18) Art. 4 (2) 5p. 39 ante. Seeceeph at of the 6th Schedule. 


(1g) Art. 169 (3) 3 Pp. 450, ante. 
(20) Art. 240 (2)5 p. 511, ante. 
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These matters will nof be treated as * amendments of the Constitution "’. 


II. In the case of a few matters relating to the federal structure of the Consti- 
tution, a special mode is prescribed, zz., thai the Bill for amendment must be 
passed by a two-thirds majority of cither House of Parliament, and also ratified 
by the Legislatures of half of the States??. ‘These matters are—- 

‘qi The manner of election of the Presideni?#, (b) Extent of the executive 
power of the Union and the States**. (c) The Supreme Court and the High 
Courts.2> (d) Distribution of legislative powers beiween the Union and the Siates.! 
(e) Representation of States in Parliameni'. (f) Provisions of Ari. 368 itself, 

HI. The remaining provisions of the Constitution shall be liable to be amended 
by Parliament by a majority of iwo-chirds of the members of cach House present 
and voting. No ratification by the State Legislatures will be required for these 
amendments (Art. 368). 

No time limit for ratification by States.—Like the Constitution of the (7.8. <1, 
our Constitution does not prescribe any time limit within which States must signify 
their ratification or refusal of the amendmeni referred to them. In the United 
States it has been held that in case of delay by the Siates for any length of time 
(say 15 years), it is not for the Courts but for Congress to say whether any Bill for 
amendment is dead or not.* [See p. 716, ante]. 

Whether President can refuse his assent—It is to be noted that while Art. 111 
provides that when an ordinary Bill is presented to the President, the President must 
declare either (i) that he assents to the Bill or that (ii) he withholds assent therefrom, 
Ari. 368 makes no reference to the President’s power to withhold his assent to a 
Bill for amendment of the Constitution. The difference in the language is marked, 
the words in Art. 368 being— 


unen such assent being given to the Bi. 2... ee " 


In the United States constitutional amendments are not presenied to the Presi- 
dent at all [Art. V], so that the President has no power to veto a constitutional 
amendment in any form. It seems that under our Constitution, the Presidents 
assent io a duly passed amendment will be a matter of course. Like the President 
of Eire [Art. 46 (5)], our President shall, however, be entitled to refuse assent if 
the procedure laid down in Art. 368 has not been duly followed. 


PART XXI 
TEMPORARY AND TRANSITIONAL PROVISIONS 


369. Notwithstanding anything in this Constitution, Parlia- 
_ Temporary power to Par- Ment shall, during a period of five years 
laa en ico make laws with from the commencement of this Constitution, 
‘esper C) rs in . 
the State List as if they were have power to make laws with respect to 
inatters in the Concwvent the following matters as if they were enu- 


List. ; 
merated in the Concurrent List, namely :— 


(a) trade and commerce within a State in, and the i 
supply and distribution of, cotton and woollen textiles Sr cen 
(including ginned cotton and unginned cotton or kapas) ‘cotton seed, 
paper (including newsprint), foodstuffs (including edible oilseeds 
and oil), cattle fodder (including oil-cakes and other concentrates) 
coal (including coke and derivatives of coal), iron, steel and mica ; , 





(22) Proviso to Art. 368. [It is to b 
that eh toe ratification by 3 of the aie pac 241) Ch. IV of Part V, Ch. V of 
is required. (1) Ch. I of P. 3 

(23) Arts. 54-5, cans bale ee 

(24) Arts, 33,262. (2) Coleman v. Miller, (1939) 307 U.S. 433. 
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(6) offences against laws with respect to any of the matters 
mentioned in clause (a), jurisdiction and powers of all Courts except 
the Supreme Court with respect to any of those matters, and fees 
in respect of any of those matters but not including fees taken in any 
Court ; 
but any law made by Parliament, which Parliament would not 
but for the provisions of this article have been competent to make, 
shall, to the extent of the incompetency, cease to have effect on the 
expiration of the said period, except as respects things done or omitted 
to be done before the expiration thereof. 

Art. 369: Temporary power of Parliament to legislate with respect to certain matters 
in the State List.—For better control of the production, supply and distribution of 
certain articles during a transitional period of 5 years, Parliament is given concurrent 


power of legislation as regards the matters specified in Cls. (a) and (6), relating 
to these articles. 


The present Article thus affects the following Entries in the State List (II) 
in relation to the commodities specified in Cl. (a), for a period of 5 years ; Entries 26, 
27, 64, 65, 66 of List II. These Entries will be treated as Concurrent, for a period of 
5 years and with respect to the commodities specified in Cl. (a). 
Existing Law.—The Essential Supplies (Temporary Powers) Act (XXIV) of 
1946, as amended by Act XIX of 1949. 
Temporary provisions with 370. (1) Notwithstanding anything in 


respect to the State of Jammu 


and Kashmir. this Constitution,— 


(a) the provisions of article 238 shall not apply in relation 
to the State of Jammu and Kashmir ; 


(b) the power of Parliament to make laws for the said State 
shall be limited to— 

(i) those matters in the Union List and the Concurrent List 
which, in consultation with the Government of the State, are declared 
by the President to correspond to matters specified in the Instrument 
of Accession governing the accession of the State to the Dominion 
of India as the matters with respect to which the Dominion Legis- 
lature may make laws for that State ; and 

(ii) such other matters in the said Lists as, with the a 
rence of the Government of the State, the President may by or 
specify. ; ae 
Explanation.—For the purposes of this article, the es oe 
of the State means the person for the time being recognise re the 
President as the Maharaja of Jammu and Kashmir Annes iden 
advice of the Council of Ministers for the time being ine we i 
the Maharaja’s Proclamation dated the fifth day of Marc > ai ? ‘ 

(c) the provisions of article 1 and of this article shall apply 
in relation to that State ; 

(d) such of the other provisions of this Cons 
in relation to that State subject to such exceptions 
as the President may by order specify : 


titution. shall apply 
and modifications 
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Provided that no such order which relates to the matters 
specified in the Instrument of Accession of the State referred to in 
paragraph (i) of sub-clause (5) shall be issued except in consultation 
with the Government of the State : 


Provided further that no such order which relates to matters 
other than those referred to in the last preceding proviso shall be 
issued except with the concurrence of that Government. 


(2) If the concurrence of the Government of the State referred 
to in paragraph (ii) of sub-clause (b) of clause (1) or in the second 
proviso to sub-clause (d) of that clause be given before the Consti- 
tuent Assembly for the purpose of framing the Constitution of the 
State is convened, it shall be placed before such Assembly for such 
decision as it may take thereon. 


(3) Notwithstanding anything in the foregoing provisions 
of this article, the President may, by public notification, declare 
that this article shall cease to be operative or shall be operative only 
with such exceptions and modifications and from such date as he 
may specify : 


Provided that the recommendation of the Constituent Assem- 
bly of the State referred to in clause (2) shall be necessary before the 
President issues such a notification. 


Art. 370: Temporary Provisions with respect to the State of Jammu and Kashmir.— 
The State of Jammu and Kashmir is a part of the territory of India according to 
its Instrument of Accession,® and it is included in the list of States in Part B of the 
First Schedule of the Constitution. Nevertheless, the provisions relating to the 
constitution of the States in Part B contained in Art. 238, shall not apply to the 
State of Jammu and Kashmir and entirely separate provisions for this State are 
made in the present Article. 


The reasons for this special treatment of Jammu and Kashmir are mostly 
political. In view of the commitment of the Government of India that the 
people of this State, by a plebiscite would finally determine whether the people 
would remain within the Union of India and that they would, through their own 
Constituent Assembly, determine the Constitution of this State, and the Union 
Jurisdiction over it,—until the holding of the plebiscite and the sitting of the Cons- 
tituent Assembly of the State, the Constitution of India could only provide an 
interim arrangement regarding this State. 


The only Articles of this Constitution which apply of their own force to Jammu 
and Kashmir are—Arts. 1 and 370. The application of the other Articles will 
be determined by the President in consultation with the Government of this 
State. The legislative authority of Parliament over this State, again, will be confined 


to those items of the Union and Concurrent Lists as correspond to matters specified 
in the Instrument of Accession. 


The above interim arrangement will continue until the Constituent Assembly 
for Jammu and Kashmir is convened and makes its decision. It will then communj- 
cate its recommendations to. the President, who will either abrogate Art. 370 or 
make such modifications as may be recommended by that Constituent Assembly. 


* (3) The Ruler of this State executed the Ins- 
trument of Accession in Appx. XLIX. of the 


C—or 


White Paper on Indian States Ms, 6 5 
26-10-47 [see p. 111 of the White MS.) ss 
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Cl. (1) : Sub-Cl. (6) (i).—See para. 2 and the First Schedule to the Constitution 
(Application to Jammu and Kashmir) Order, 1950. 


Sub-Cl. (d).—See para. 3 and the and Schedule to the Constitution (Applica- 
tion to Jammu and Kashmir) Order, 1950. 


The Constitution (Application to Jammu and Ksashmir) Order, 1950". 


“In exercise of the powers conferred by clause (1) of article 370 of the Constitution of India, 
the President, in consultation with the Government of the State of Jammu and Kashmir, is pleased 
to make the following Order, namely : 


1. (1) This Order may be called the Constitution (Application to Jammu and Kashmir) Order, 
1950. 


(2) It shall come into force at once. 


2. For the purpose of sub-clause (b) (i) of article 370 of the Constitution, the matters specified 
in the First Schedule to this Order, being matters in the Union List, are hereby declared to corres- 
pond to matters specified in the Instrument of Accession governing the accession of the State of Jammu 
and Kashmir to the Dominion of India as the matters with regard to which the Dominion Legislature 
may make laws for the State, and accordingly, the power of Parliament to make laws for that State 
shall be limited to the matters specified in the said First Schedule. ° 


3. In addition to the provisions of article 1 and article 370 of the Constitution, the only other 
provisions of the Constitution which shall apply in relation to the State of Jammu and Kashmir shall 
be those specified in the Second Schedule to this Order, and shall so apply subject to the exceptions 
and modifications specified in the Second Schedule. 


THE FIRST SCHEDULE. 
(See paragraph 2). 


(Note—The number of each enuy in this Schedule is the number in the corresponding entry 
in the Union List.) 

1. Defence of India and every part thereof including preparation for defence. 

2, Naval,’ military and air force work : and other armed forces of the Union. 

3. Delimitation of cantonment areas, local self-government in such areas, the constitution and 
powers within such areas of cantonment authorities and the regulation of house accommodation 
(including the control of rents) in such areas. 

4. Naval, military and air force w orks. 

5. Arms, firearms, ammunition and explosives, 

6. Atomic energy for the purpose of defence and mineral resources necessary for its production. 

g. Preventive detention for reasons connected with defence, Foreign Affairs or the security of 


India. . 


10. Foreign Affairs :Tall matters which bring the Union into relation with any foreig-« country. 

it. Diplomatic, consular and trade representation. 

12. United Nations Organisation. ee ; 

13. Pattcipe ton: in international conferences, associations and other bodies and implementing 

ecisions ereat. ; 
“ ee ecg ine treaties and agreements with foreign countries and implementing of treaties, 
‘agreements and conventions with foreign countries. 

15. War and peace. 

16, Foreign jurisdiction. 

17. Naturalisation and aliens. 


18, Extradition. / 
1g. Admission into, and emigration and expulsion 
ilgri S tside India. 

20. Pilgrimages to places ou ; ; - 
a1. Piracies and crimes committed on the high seas or in the air; offenc 
nations committed on land or on the high seas or in the air. 


22. Railways, but as respects any railway owned by the State of Jam 
either operated by that State or operated on its behalf Lay scion = ne 
with the State by the Government of India, limited to the regulation 


maximum and minimum rates ani ares, station and service terminal charges, inter-c! ange T 
ximu id d f d h. of traffic 


ini: ers, and as respects 
and the responsibility of the railway administration as carriers of goods and passengers, pe 


ithi i line of communi- 
any railway which is wholly situate within the State and does not form a continuous 
cation with a railway own 


ed by the Government of India, whether of the same gauge OF not, limited 


Ke tes 
(4) CG. O. 10, d. 26-1-50=Gaz. of India (5) App. LVI, White Paper on Indian States, 
Extraordinary, 26-1-50. MS. 6. 


from, India ; passports and visas. 


es against the law of 


mu and Kashmir, and 
rdance with a contract 
in respect of safety, 
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to the regulation thereof in respect of safety and the responsibility of the railway administration as 
carriers of goods and passengers. 

25. Maritime shipping and navigation, including shipping and navigation on tidal waters ; 
provision of education and training for the mercantile marine and regulation of such education and 
training provided by States and other agencies. 

26. Lighthouses, including lightships, beacons and other provision for the safety of shipping 
and aircraft. 

27. Ports declared by or under law made by Pariament or existing law to be major ports, including 
their delimination, and the constitution and powers of port authorities therein. 

28. Port quarantine, including hospitals connected therewith ; scamen’s and marine hospitals. 

2g. Airways ; aircraft and air navigations ; provision of acrodromes : regulation and organi- 
sation of air traffic and of aerodromes ; provision for acronautical education and training and regu- 
lation of such education and training provided by States and other agencies. 

go. Carriage of passengers and goods by railway, sea or air. 

31. Posts and telegraphs, telephones, wireless, broadcasting and other like forms of communi- 
cation. 

41. Trade and commerce with foreign countries. 

_ 72 Elections to Parliament, and the offices of President and Vice-President ; the Election Com- 
mission. 

73. Salaries and allowances of member of Parliament, the Chairman and Deputy Chairman 
of the Council of States, and the Speaker and Deputy Speaker of the House of the People, 

74. Powers, privileges and immunitics of each House of Parliament and of the members and the 
committees of cach House ; enforcement of attendance of persons for giving evidence or producing 
documents before committee of Parliament or commissions appointed by Parliament, 

75- Salaries and allowances of the Ministers for the Union ; the salaries allowances, and rights 
jn respect of leave of absence and other conditions of service of the Comptroller and Auditor-General. 

76. Audit of the accounts of the Union. 


77 Constitution and organisation of the Supreme Court, and the fees taken therein ; persons 
entitled to practise before the Supreme Court, 


80, Extension of the powers and jurisdiction of members of a police force belonging to any State 
to railway areas outside that State. 

93. Offences agains: laws with respect to any of the matters aforesaid, 

94. Inquiries and statistics for the purpose of any of the matters aforesaid. 

95- Jurisdiction and powers of all courts, except the Supreme Court, with respect to any of the 
matters aforesaid, but, except with the consent of the State Government, not so as to confer any 
jurisdiction or powers upon any courts other than courts ordinarily exercising jurisdiction in, or in 
relation to, the State ; admiralty jurisdiction. , 

96, Fees in respect of any of the matters aforesaid, but not including fees taken in any court, 


THE SECOND SCHEDULE 
(See paragraph 3). 


Provisions of the Constitution Exceptions. i? tah, 
; applicable, bt Modifications, 


Part V ++ Articles 72 (1) (¢), 72 (1) Articles 80 and 81 

(3), 133, 134, 135, 136, subject to. the vabifeanie thet 

138, 145 (1) (c) and 151 the representatives of the State 

(2). in the Council of States and the 
House of the People, respectively, 
shall be chosen by the President 
in consultation with the Govern- 
ment of the State. 


(2) Articles 149 and 150 shall appl: 
subject to the modification That 
the references therein to the 
State shall be construed as not 
including the State of Jammu 

bbes ied and Kashmir, 
++ Articles 247 to 252, clauses (1) Clause (1) of article 2 

i) sae (4) of article 257 apply subject to the. pc 

- articles 260, 262 and of paragrpah 2 of this Order, 

3. ae ae (2) and (3) of article 

all not i i 

the Stas apply in relation to 

decree (2) Clause (1) of article 2 ; 

apply ‘subject to the meee 

oe vafter the + words “until 

arlament by -law-” otherwise 
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Provisions of the Constitution 
applicable, 


Part XII 


Part XV 


Part XVI 


Part XVII 


Part XIX 


Part XX 


Part XXI 


Part XXII 

First Schedule 
Second Schedule 
Third Schedule 
Fourth Schedule 
Eighth Schedule 
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Exceptions. Modifications. 


provides’, the words ‘and the 
concurrence of the State to such 
law has been obtained’ shall be 
deemed to be inserted. 

Articles 264 and 265, clause (1) Article 266 shall apply only 
(2) of article 267, articles in so far as it relates to the Con- 
268 to 281, clause (2) solidated Fund of India and the 
of article 283, articles public account of India, 

286 to 291, 293, 295, 296, (2) Articles 282 and 284 shall apply 


and 297. only in so far as they relate to 
the Union or the public account 
of India. 


(3) Articles 298, 299 and 300 shall 
apply only in so far as they re- 
late to the Union or the Govern- 
ment of India. 

Articles 325 to 329 .. Article 324 shall apply only in so 
far as it relates to elections to 
Parliament and to the offices 
of the President and Vice-Presi- 


dent. 
Articles, 332, 333 and (1) Article 330 shall apply only in 
337 to 342. so far as it relates to seats reser- 


ved for Scheduled Castes, 

(2) Article 334 shall apply only 
in so far as it relates to the House 
of the People. 

(3) Article 335 shall apply only 
in so far as it relates to the 
Union, ; 

Nil .. The provisions of this Part shall 
apply only in so far as they re- 
late to the official language of 
the Union and to proceedings in 
the Supreme Court. . 

Articles 362, 363 and 365.. (1) Article 361 shall apply only in so 

ee ae far as it relates to the President. 

2) Article 364 shall apply only 

¢ in so far as it relates to the laws 
made by Parliament. . 

Nil .. Article 368 shall apply subject to 

the additional proviso : 

‘Provided further that no_ such 
amendment shall have effect in 
relation to the State of Jammu 
and Kashmir unless applied — by 
order of the President under 
clause (1) of article 370.’ 

(1) In clause (3) of, amie 379 

clause (4) of article 374, after the words ‘ Minister for any 

articles v6 and 378 and such State’, the words other 


5 id 
i 88. than the State of Jammu an 
Ca ce Kashmir” shall be deemed to be 


inserted. ~~ 
Article 389 shall apply only 
es far agit relates to Bills pend- 
ing in the Dominion Pa j 
Articl 0 shall apply only in 
a ta ae ak relates to the Con- 
solidated Fund of India. 


Articles 363, 371 and}373, 


Nil ae Nil. 

- Nil es Nil. 
Paragraph 6 he Nil. 
Forms V,VI,VII and VIII. Nil. 

~ Nil Nil. 
Nil Nil. 
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$371. Notwithstanding anything in this Constitution, during 

a period of ten years from the commencement 

Temporary provisions with thereof, or during such longer or shorter 
rai period as Parliament may by law provide in 
respect of any State, the Government of 

every State specified in Part B of the First Schedule shall be under 
the general control of, and comply with such particular directions, 


if any, as may from time to time be given by, the President : 


Provided that the President may by order direct that the provi- 
sions of this article shall not apply to any State specified in the order. 


Art. 371 : Temporary supervision of the Union over States in Part B.—This Article 
provides, that notwithstanding Art. 238 [p. 505, ante], the States in Part B shall,— 
during a period of ro years or such period as Parliament provides,—remain under 
“the general control of, and comply with such particular directions as may be 
given by, the President’. The object of this Article is to promote the consolida- 
tion and good administration of these States during the transitional period, by 
Central supervision and control. The agencies of such supervision® are—(a) The 
appointment by the Union, of Regional Commissioners who act as Advisers 
to the Rajpramukhs, and as agents of the Government of India in respect of such 
matters as civil supplies, extradition, and the like. (6) Previous scrutiny of legis- 
lative proposals in these States by the Government of India. (c) Approval of 
budget estimates. (d) Consultation with the Government of India, in the matter 
of key appointments’. 


372. (1) Notwithstanding the repeal by this Constitution of 

the enactments referred to in article 395 but 
‘Gidie ie anc! subject to the other provisions of this Consti- 
adaptation. tution, all the law in force in the territory of 
. India immediately before the commencement 

of this constitution shall continue in force therein until altered or 


repealed or amended by a competent Legislature or other competent 
authority. 


_ (2) For the purpose of bringing the provisions of any law in 
force in the territory of India into accord with the provisions of this 
Constitution, the President may by order make such adaptations and 
modifications of such law, whether by way of repeal or amendment, 
as may be necessary or expedient, and provide that the law shall, as 
from such date as may be specified in the order, have effect subject 
to the adaptations and modifications so made, and any such adap- 
tation or modification shall not be questioned in any court of law. 


(3) Nothing in clause (2) shall be deemed— 


a 


es Nees The Author 
( . agrees wil ree Nambiar [‘ Scope of Art. 

‘5 9) A serious question recently arose in of the Constitution of India’, ia (rose) 8 a7 
atiiament, in connection with the escape of 63-6 (Journal)], to answer both questions ‘in 
Laik Ali, as to the extent of the power ofcontrol the affirmative. The reason is that the power 
covered. by Art. 371, upon the Union, viz., of‘ general control” given by Art. 371 ee even 
¥ ther it extended to matters of internal wider than the emergency power given by Art. 
administration of these States, and whether the 353 (a) , p. 683, ante . * 2 
Government of India had any corresponding f : 


(6) See pp. 106-7, White Paper Indi ibility i 
states (his" B 7 per on Indian responsibility in 
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__ (a) to empower the President to make any adaptation or 
modification of any law after the expiration of two years from the 
commencement of this Constitution ; or 


(5) to prevent any competent Legislature or other competent 
authority from repealing or amending any law adapted or modified 
by the President under the said clause. 


Explanation I—The expresssion “law in force” in this article 
shall include a law passed or made by a Legislature or other competent 
authority in the territory of India before the commencement of this 
Constitution and not previously repealed, notwithstanding that it 
or parts of it may not be then in operation either at all or in 
particular areas. 


Explanation II—Any law passed or made by a Legislature or 
other competent authority in the territory of India which immediately 
before the commencement of this Constitution had extra-territorial 
effect as well as effect in the territory of India shall, subject to any 
such adaptations and modifications as aforesaid, continue to have such 
extra-territorial effect. 


Explanation III.—Nothing in this article shall be construed 
as continuing any temporary law in force beyond the date fixed for 
its expiration or the date on which it would have expired if this Cons- 
titution had not come into force. 


Explanation IV—An Ordinance promulgated by the Governor 
of a Province under section 88 of the Government of India Act, 1935; 
and in force immediately before the commencement of this Constitution 
shall, unless withdrawn by the Governor of the corresponding State 
earlier, cease to operate at the expiration of six weeks from the first 
meeting after such commencement of the Legislative Assembly 
of that State functioning under clause (1) of article 382, and nothing 
in this article shall be construed as continuing any such Ordinance 
in force beyond the said period. 


Cu. (1) : OTHER Constirutions® 


Government of India Act, 1935-—Sec. 292 was as follows : 
yvernment of India Act, but subject to the 


‘notwithstanding the repeal by this Act of the Go Nencement 


i i iti ia i ediatcly before comm 
other provisions of this Act, all the law in force in British India imme diatcly pelo commended BY 
of Part III of this Act shall continue in force in British India until altered or repea 
a competent Legislature or other competent authority. 
INDIA 


eral rule is that with the repeal 

c valid, unless there is ‘ sag heie 

i is principle, laws 

clause in the new statute, preserving the old bye-laws®. On ne Dene is 
passed under the previous Government Acts would have ceas ik 
the commencement of this Constittution, by reason of Art. 395, post. 


Object of Cl. (1) + Saving of existing laws.—The gen 
of a statute, all bye-laws made thereunder cease to b 


F (8) See also Sec. 129 of Br. North America Africa Act, 1909. 1 K.B. 688. 
Aeneas ; Sec. 108 of the Australian Constitution (9) Watson v. Winch, (1916) 
Act, 1g00 ; Sec. 135 of the Union of Sourth 
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The object of the present clause is to sanction the continuance of the existing 
laws until they are repealed or amended by a competent authority under the new 
Constitution. 

The present Article, however, does not mean that the pre-existing laws are 
repealed and then re-enacted by the Constitution. It means that the pre-existing 
laws shall be continuous in their operation, until repealed in the manner prescribed 
by the present Article?®. 


Repeal may be retrospective-—The competent Legislature under the new Consti- 
tution may repeal the existing laws with a retrospective effect, and even with effect 
from dates earlier than when the Constitution comes in force'?. 


Repeal may be express or implied —As in the case of repeals of other laws, the repeal 
of any of the Jaw in force may be also implied by an interpretation of some provi- 
sion of the Constitution or some subsequent Act of the Legislature. Thus, in a 
case relating to Ireland, it was held that a new system of judicature having been 
established in Ireland under the Irish Free State Act, 1922, the English Judgment 
Extension Act could not operate in regard thereto!*. 


But until there is a repeal or amendment in the due course, the existing laws 
are to continue in the form? as they were at the date of commencement of the Consti- 
tion, subject, however, to the provisions of this Constitution, ¢.g., Art. 13 (1), 
ante, 


Whether repeal would take away existing rights ipso facto——Art. 367 (1) ante, 
says that “‘ unless the context otherwise requires, the General Clauses Act, 1897 
shall apply for the interpretation of this Constitution ”’. 


Now, section 6 of the General Clauses Act, says— 


“Where this Act, or any Act... .. made after the commencement of this Act repeals any 
pecans hitherto made or hereafter to be made, then, unless a different intention appears, the repeal 
shall not— 


(c) “ affect any right, privilege, obligation, or liability acquired, accrued or incurred under 
any enactment so repealed.” 
Hence, prima facie, the repeal of any existing law, unless the repealing enact- 


ment expressly says so, will not take away or affect rights accrued under the 
existing law which is repealed. 


“AU the law in force”?—This expression includes not only the enactments 
of the Indian Legislature but also the common law of the land which is being admi- 
nistered by the Courts in British India. This includes not only the personal laws 
zviz., the Hindu and Mahomedan laws, but also the rules of English Common law, 
¢.g., the law of torts, in so far as it has been applied to India as being consonant 
with the rules of justice, equity and good conscience ; as well as customary laws. 4 


It is to be noted that the definition of “ law in f{ my i 
Y ) lorce x 

present Article differs from the definition of “ existing law” a A cee i oy ta 
this that while the word * means » is used in Art. 966 (10), the word “ includes ” 
is used. in the present Explanation. Now, a Legislature uses the word “ means” 
where it wants to exhaust the significance of the term defined, and the word “includes” 
where it intends that while the term defined should retain its ordinary meaning 
pees should be widened by specific enumeration of certain matters which its 
et aaty eae 3 may or may not comprise, so as to make the definition enumera- 
tive but not exhaustive . Hence, existing laws other than those enumerated 
in Art, 366 (10) will be included within the defintion of “ laws in force” but 

within that of “ existing law”. ae 
Ss 
- Carne. v. Lakshmi, ALR. 1945 x a 2 Performing Right Society v. Urban Council 

(11) Of "United Provinces v. Atiqua, ATR. *"(i4) OP Unied Bit Sas 

ro FC eG an: rate fe) ovinces v. Atiqua, A.L.R, 1g4t 
gee ‘akeley «. The Triumph, (1924) 1 K.B.D. (15) Cf Province of Bengal 


A.LR. 1946 Cal. 217 (224). v.  Hingalkumari, 
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“All the law” would also include those Acts of the British Parliament which 
were applicable to India on the date of commencement of the Constitution?$. 
It is to be noted that Sec. 6 (4) of the Indian Independence Act, 1947, provided 
that no Act of the British Parliament passed after the 15th August, 1947, shall 
extend to India, by its own force. But the Independence Act did not affect the 
applicability of British statutes passed prior to 15-8-47. 

Cl. (2) + Adaptation of Existing laws.—Under the present clause, the President 
has made the Adaptation of Laws Order, 195017, and the Adaptation of Laws 
(Amendment) Order, 195018. 


373. Until provision is made by Parliament under clause(7) 

of article 22, or until the expiration of one 

Power of President to make year from the commencement of this Consti- 

tik onettn elu e tution, whichever is earlier the said article 

certain cases, shall have effect as if for any reference to 

Parliament in clauses (4) and (7) thereof 

there were substituted a reference to the President and for any refer- 

ence to any law made by Parliament in those clauses there were 
substituted a reference to an order made by the President. 


Legislation by Parliament.—See pp. 131-2, ante. 


374. (1) The Judges of the Federal Court holding office 
immediately beforce the commencement of this 

Provisions as to Judges of Constitution shall, unless they have elected 
eae aie ee otherwise, become on such commencement 
Federal Court or before His the Judges of the Supreme Court and_ shall 
een thereupon be entitled to such salaries and 
allowances and to such rights in respect of 

leave of absence and pension as are provided for under article 


125 in respect of the Judges of the Supreme Court. 


(2) All suits, appeals and proceedings, civil or criminal, pending 
in the Federal Court at the commencement of this Constitution ve 
stand removed to the Supreme Court, and the Supreme ce ie 
have jurisdiction to hear and determine the same, and the Jue gm he 
and orders of the Federal Court delivered or made o ore aa 
commencement of this Constitution shall have the same eee 
effect as if they had been delivered or made by the Supreme . 


(3) Nothing in this Constitution shall operas hg one 
the exercise of jurisdiction by His Majesty in oe ‘ Aocee or 
appeals and petitions from, or in respect of, any ju gme Me axe ie 
order of any court within the territory of India in a a bay Majesty 
of such jurisdiction is authorised by law, and any or a senda 
in Council made on any such appeal or petition after t a ae eel 
ment of this Constitution shall for all purposes a 





(18) Gh MeRloas ys Maceo geal EP: ance Core S.R.O. 115, Gazelle of India, 


i . pe Ste 
tt7) C.O. 4, Gazette of India, Extraordinary, Extraordinary, Part II, Sec. 3+ Ps 5 
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as if it were an order or decree made by the Supreme Court in the 
exercise of the jurisdiction conferred on such Court by this Cons- 
titution. 


(4) On and from the commencement of this Constitution the 
jurisdiction of the authority functioning as the Privy Council in a 
State specified in Part B of the First Schedule to entertain and dispose 
of appeals and petitions from or in respect of any judgment, decree 
or order of any court within that State shall ccase, and all appeals 
and other proceedings pending before the said authority at such 
commencement shall be transferred to, and disposed of by, the 
Supreme Court. 


(5) Further provision may be made by Parliament by law 
to give effect to the provisions of this article. 


Cl. (4).—The Supreme Court has framed rules for disposal of appeals transferred 
to itself from the Judicial Committee of Hyderabad!*. 


375. All Courts of civil, criminal and revenue jurisdiction, all 

authorities and all officers, judicial, executive 

Courts authorities and and ministerial, throughout the territory of 

eee is Se pivot atte India, shall continue to exercise their respec- 

Constitution. tive functions subject to the provisions of this 
Constitution. 


37G. (1) Notwithstanding anything in clause (2) of article 
ee 217, the Judges of a High Court in any 
ieee. as to Judges of province holding office immediately before 
i the commencement of this Constitution shall, 
unless they have elected otherwise, become on such commencement 
the Judges of the High Court in the corresponding State, and shall 
thereupon be entitled to such salaries and allowances and to such 
rights in respect of leave of absence and pension as are provided for 
under article 221 in respect of the Judges of such High Court. 


_ (2) The Judges of a High Court in any Indian State corres- 
ponding to any State specified in Part B of the First Schedule holding 
office immediately before the commencement of this Constitution 
shall, unless they have elected otherwise, become on such com- 
mencement the Judges of the High Court in the State so specified 
and shall, notwithstanding anything in clauses (1) and (2) of article 217 
but subject to the proviso to clause (1) of that article, continue to 


hold office until the expiration of such period as the President may 
by order determine. 


(3) In this article, the expression “ Judge ” does not include 
an acting Judge or an additional Judge. 
(19) See Part X, O. XLVI of the Supreme dated 19-8 » Gazelle ie inary 
Court Rules, 1950, added by No V. 10/49-FC.J, Part, I Gh, deed seo Rersordinaty 
C—g2 
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377. The Auditor-General of India holding office immediately 
i agilaaceee before the commencement of this Constitution 
and Auditor-General of Indi SHall, unless he has elected otherwise, become 
‘on such commencement the Comptroller and 
Auditor-General of India and shall thereupon be entitled to such 
salaries and to such rights in respect of leave of absence and 
pension as are provided for under clause (3) of article 148 in respect 
of the Comptroller and Auditor-General of India and be entitled to 
continue to hold office until the expiration of his term of office as 
determined under the provisions which were applicable to him 
immediately before such commencement. 


378. (1) The members of the Public Service Gommission 

for the Dominion of India holding office 

Provisions as to Public Sere immediately before the commencement of 

vice Commissions. this Constitution shall, unless they have 

elected otherwise, become on such commence- 

ment the members of the Public Service Commission for the 

Union and shall, notwithstanding anything in clauses (1) and (2) of 

article 316 but subject to the proviso to clause (2) of that article, 

continue to hold office until the expiration of their term of office as 

determined under the rules which were applicable immediately 
before such commencement to such members. 


(2) The members of a Public Service Commission of a Province 
or of a Public Service Commission serving the needs of a group of 
Provinces holding office immediately before the commencement of 
this Constitution shall, unless they have elected otherwise, become 
on such commencement the members of the Public Service Commission 
for the corresponding State or the members of the Joint State Public 
Service Commission serving the needs of the corresponding States, as 
the case may be, and shall, notwithstanding anything in er i Y 
and (2) of article 316 but subject to the proviso to clause (2) 0: af 
article, continue to hold office unti! the expiration of their. term 
office as determined under the rules which were applicable immeci 
ately before such commencement to such members. 


: uly 
$379. (1) Until both Houses of Parliament have eer ch 
constituted and summoned to meet oP ihe 
Provisions as to Pe first session under the a a a the 
tad Deputy Speaker treet, Constitution, the body functioning i “op 
Constituent Assembly of the. CaatataoD 
India immediately before the commencement att ie poner 
shall be the Provisional Parliament and shall exercise oe A Ahié 
and perform all the duties conferred by the prov! 
Constitution on Parliament. se aenit 
. nstituen 
Explanation.—For the purposes of this clause, the Cor 
Assembly of the Dominion of India includes— cher territory 
(i) the members chosen to represent any State ° ora 
for which representation is provided under clause (2); 





‘Art. 379) TEMPORARY AND TRANSITIONAL PROVISIONS 731 


(ii) the members chosen to fill casual vacancies in the said 
Assembly. 


(2) The President may by rules provide for— 


(a) the representation in the provisional Parliament functioning 
under clause (1) of any State or other territory which was not re- 
presented in the Constituent Assembly of the Dominion of India 
immediately before the commencement of this Constitution, 


(6) the manner in which the representatives of such States or 
other territories in the provisional Parliament shall be chosen, and 


(c) the qualifications to be possessed by such representatives. 


(3) If a member of the Constituent Assembly of the Dominion 
of India was, on the sixth day of October, 1949, or thereafter at any 
time before the commencement of this Constitution, a member of 
a House of the Legislature of a Governor’s Province or of an Indian 
State corresponding to any State specified in Part B of the First 
Schedule or a Minister for any such State, then, as from the commence- 
ment of this Constitution the seat of such member in the Constituent 
Assembly shall, unless he has ceased to be a member of that Assembly 
earlier, become vacant and every such vacancy shall be deemed 
to be a casual vacancy. 


(4) Notwithstanding that any such vacancy in the Consti- 
tuent Assembly of the Dom‘nion of India as is mentioned in clause (3) 
has not occurred under that clause, steps may be taken before the 
commencement of this Constitution for the filling of such vacancy, 
but any person chosen before such commencement to fill the vacancy 


shall not be entitled to take his seat in the said Assembly until after 
the vacancy has so occurred. 


(5) Any person holding office immediately before the 
commencement of this Constitution as Speaker or Deputy Speaker 
of the Constituent Assembly when functioning as the Dominion 
Legislature under the Government of India Act, 1935, shall on such 
commencement be the Speaker or, as the case may be, the Deputy 
Speaker of the provisional Parliament functioning under clause (1). — 


Prowstonal Parliament.—The Constituent Assembly which framed the Consti- 
tution has been constituted the Provisional Parliament, by the present Article. 
It will function as the Parliament of the Union until the first Parliament is elected 
under Arts. 80-81, ante. The first election is expected to take place sometime in 
1951. 


Till the election is held and both Houses of Parliament are dul constituted 
and summoned [Art. 85 (2) (a), ante], this provisional Parliament ‘vill exercise 
all the powers and perform all the duties which are by this Constitution conferred 


on“ Parliament”. It is obvious that the Provisional Parliament is a single chamber 
Legislature. Hence, consequential changes in various articles of the Constitution 


as refer to ‘“‘ Parliament” are necessary, during this transitional i 
provisional Parliament is to function. These changes or sdastoc ee ine 
made by the Constitution (Removal of Difficulties) Order No. II2°. 


(20) C.O. 5, Gazette of India, Extraordinary, dated 26-1-50. 
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$380. (1) Such person as the Constituent Assembly of the 
Dominion of India shall have elected in that 
: behalf shall be the President of India until 
a President has been elected in accordance with the provisions con- 
tained in Chapter I of Part V and has entered upon his office. 


(2) In the event of the occurrence of any vacancy in the 
office of the President so elected by the Constituent Assembly of 
the Dominion of India by reason of his death, resignation, or removal, 
or otherwise, it shall be filled by a person elected in that behalf 
by the provisional Parliament functioning under article 379, and 
until a person is so elected, the Chief Justice of India shall act 
as President. 


Provision as to President. 


$381. Such persons as the President may appoint in 

that behalf shall become members of the 

p,Council of Ministers ofthe Council of Ministers of the President under 

this Constitution, and, until appointments 

are so made, all persons holding office as Ministers for the 

Dominion of India immediately before the commencement of this 

Constitution shall on such commencement become, and shall continue 

to hold office as, members of the Council of Ministers of the President 
under this Constitution. 


382. (1) Until the House or Houses of the Legislature of each 

State specified in Part A of the First Schedule 

Provisions as to provisional as or have been duly constituted and 

\ atthe Fist Schedule. Part Summoned to meet for the first session under 

the provisions of this Constitution, the House 

or Houses of the Legislature of the corresponding Province 
functioning immediately before the commencement of this Con- 
stitution shall exercise the powers and perform the duties conferre 
by the provisions of this Constitution on the House or Houses 0 

the Legislature of such State. 


(2) Notwithstanding anything in clause ( 1), where a general 
election to reconstitute the Legislative Assembly of a Province he 
been ordered before the commencement of this Constitutiens tie 
election may be completed after such commencement as if this sate 
tution had not come into operation, and the Assembly so es or 
shall be deemed to be the Legislative Assembly of that Prov 
the purposes of that clause. 

(3) Any person _ holding. office immediat 
commencement of this OL pa 
of the Legislative Assembly or President or Vepu ie 
Legislative Council of a Province shall on such commenceme™ the 
the Speaker or Deputy Speaker of the Legislative Dee ie ie 
Chairman or Deputy Chairman of the Legislative Council, f the First 
may be, of the corresponding State specified in Part ite (1) : 
Schedule while such Assembly or Council functions. under ¢ 


ely before the 


Deputy Speaker 
President of the 
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ided that where a general election has been ordered for 
the ee of the Legislative Assembly of a Province before 
the commencement of this Constitution and the first meeting of the 
Assembly as so reconstituted is held after such commencement, the 
provisions of this clause shall not apply and the Assembly as reconsti- 
tuted shall elect two members of the Assembly to be respectively 
the Speaker and Deputy Speaker thereof. 


Provisional Legislatures in States in Part A—See notes under Art. 379, ante, and 
the Constitution (Removal of Difficulties) Order, No. II. 


383. Any person holding office as Governor in any Province 

immediately before the commencement of 

Provision as to Governorsof this Constitution shall on such commence- 

bao ment be the Governor of the corresponding 

State specified in Part A of the First Schedule until a new Governor 

has been appointed in accordance with the provisions of Chapter II 
of Part VI and has entered upon his office. 


384. Such persons as the Governor of a State may appoint 

3 in that behalf shall become members of the 

Council of Ministers of Council of Ministers of the Governor under 
Governors. ° . . : ° 

this Constitution, and, until appointments 

are so made, all persons holding office as Ministers for the corres- 

ponding Province immediately before the commencement of this 

Constitution shall on such commencement become, and shall 

continue to hold office as, members of the Council of Ministers of 

the Governor of the State under this Constitution. 


38S. Until the House or Houses of the Legislature of a State 
specified in Part B of the First Schedule has 

Le revision as to provisional or have been duly constituted and summoned 
egislatures in States in Part . 7 
B of the First Schedule. to meet for the first session nuder the provi- 
sions of this Constitution, the body or autho- 

rity functioning immediately before the commencement of this 
Constitution as the Legislature of the corresponding Indian State shall 
exercise the powers and perform the duties conferred by the pro- 


visions of this Constitution on the House or Houses of the Legislature 
of the State so specified. 


$38G. Such persons as the Rajpramukh of a State specified in 


Part B of the First Schedule may appoint i 
gone os: purse fer that behalf shall become members of the 


Schetlule, Council of Ministers of such Rajpramukh under 
this. Constitution, and, until appointments are 
so made, all persons holding office as Mini 


nisters for the corres i 
‘Indian State immediately ‘before the commencement of thie’ Cone 
tution shall on: such commencement become, and shall’ continue 
to hold office as members of the Council of Ministers ‘of ‘such 
-Rajpramukh under ‘this “Constitution. 2) 000 ep bh wart 
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387. For the purposes of elections held under any of the pro- 
Special provision as. to WHONS of this Constitution during a period of 
determination of population three years from the commencement of this 
ee en reres on eae Constitution, the population of India or of 
any part thereof may, notwithstanding any- 
thing in this Constitution, be determined in such manner as the 
President may by order direct, and different provisions may be made 
for different States and for different purposes by such order. 


388. (1) Casual vacancies in the seats of members of the 

2 _ provisional Parliament functioning under 
seiotisone asso. ne NUE «clause (3) OF. article 379, including vacancies 
provisional Parliament. and referred to in clauses (3) and (4) of that 
prominin Leastatures ofthe article, shall be filled, and all matters in 
connection with the filling of such vacancies 
(including the decision of doubts and disputes arising out of, or in 
connection with, elections to fill such vacancies) shall be regulated— 


(a) in accordance with such rules as may be made in that 
behalf, by the President, and 


(6) until rules are so made, in accordance with the rules 
relating to the filling of casual vacancies in the Constituent Assembly 
of the Dominion of India and matters connected therewith in force 
at the time of the filling of such vacancies or immediately before the 
commencement of this Constitution, as the case may be, subject 
to such exceptions and modifications as may be made therein before 
such commencement by the President of that Assembly and thereafter 
by the President of India : 


Provided that where any such seat as is mentioned in this 
clause was, immediately before it became vacant, held by a Peekh 
belonging to the Scheduled Castes or to the Muslim or the 51 
Community and representing a Province or, as the case ay > 
a State specified in Part A of the First Schedule, the person to 


such seat shall, unless the President of the Constituent Assembly 


or the President of India, as the case may be, considers it necessary 


or expedient to provide otherwise, be of the same community : 


Provided further that at an election to fill any such ne 
in the seat of a member representing a Province or a Se A aatve 
in Part A of the First Schedule, every member of the si ia 
Assembly of that Province or of the corresponding oe Ade, 
State, as the case may be, shall be entitled to participate 4 


1on.— h oses of this clause— 
Explanation.—For the purp ae se 


i r 
(a) all such castes, races or tribes or parts of o ot in dia 


i i i Govern 
castes, races or tribes as are specified in the Ces in relation 


Castes) Order, 1936, to be Scheduled 1 J 
ae Peace ot be dosed to be Scheduled Castes im relation 
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to that Proivince or the corresponding State until a_ notification 
has been issued by the President under clause (1) of article 341 
specifying the Scheduled Castes in relation to that corresponding 
State ; 


(b) all the Scheduled Castes in any Province or State shall 
be deemed to be a single community. 


(2) Casual vacancies in the seats of members of a House of 
the Legislature of a State functioning under article 382 or article 
385 shall be filled, and all matters in connection with the filling of 
such vacancies (including the decision of doubts and disputes arising 
out of, or in connection with, election to fill such vacancies) shall 
be regulated in accordance with such provisions governing the filling 
of such vacancies and regulating such matters as were in force 
immediately before the commencement of this Constitution subject 
to such exceptions and modifications as the President may by order 
direct. 

Cl. (1) : Rules made by President—Under Art. 388 (1) (a), the President has 
made the Provisional Parliament (Filling of Casual Vacancies and Election Peti- 
tions) Rules, 1950*?. : 

Cl. (2): Order made by President—Under Cl. (2) of the present article, the 
President has made the Provisional State Legislatures (Casual Vacancies) Order, 
1950?%. 


389. A Bill which immediately before the commencement 

of this Constitution was pending in the 

oa Provision as to Bills pending Legislature of the Dominion of India or 
and in the Legisacures of in the Legislature of any Province or Indian 
Provinces and Indian States. State may, subject to any provision to the 
contrary which may be included in rules 

made by Parliament or the Legislature of the corresponding State 
under this Constitution, be continued in Parliament or the Legis- 
lature of the corresponding State, as the case may be, as if the 
proceedings taken with reference to the Bill in the Legislature of 
the Dominion of India or in the Legislature of the Province or 


Indian State had been taken in Parliament or in the Legislature 
of the corresponding State. 


390. The provisions of this Constitution relating to the Con- 

solidated Fund of India or the Consolidated 

aa eT Fund of any State and the appropri- 
received or rai i 

or expenditure eared ie ation of moneys out of either of such 

ween, the, commencement of Funds shall not apply in relation to moneys 

i the gist’ received or raised or expenditure incurred 

by the omen of India or the Govern- 

: , ment of any State between the commence- 

ment of this Constitution and the thirty-first day of March, 1950 

Eee “ 2 


“ eS 
(a1) No. F. 11/50-C (1), dated 5-4-50. (22) S.R. O, 63, dated 20-5250,’ 
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both days inclusive, and any expenditure incurred during that period 
shall be deemed to be duly authorised if the expenditure was specified 
in a schedule of authorised expenditure authenticated in accordance 
with the provisions of the Government of India Act, 1935, by the 
Governor-General of the Dominion of India or the Governor of the 
corresponding Province or is authorised by the Rajpramukh of the 
State in accordance with such rules as were applicable to the authori- 
sation of expenditure from the revenues of the corresponding Indian 
State immediately before such commencement. 


Adaptation —For a period of two years from 26th January, 1950, Art. 390 
shall be subject to the following adaptations?* :— 


“ (a) To article 390, the following shall be added, namely :— 
“or is authorised in accordance with the provisions of article 390-A’’, 
(b) After article 390, the following article shall be inserted, namely :— 


‘390-A. (1) If in respect of the financial year ending on the thirty-first day of March, 1950, 
further expenditure from the revenues of India becomes necessary 
over and above the expenditure theretofore authorised for that year, 
the President shall cause to be laid before Parliament a supplementary 
statement showing the estimated amount of that expenditure, and 
1950. the provisions of sections 33, 34 and 35 of the Government of India 
Act, 1935, shall subject to necessary modifications have effect in relation to that statement and that 
expenditure as they would have had effect in relation to the annual financial statement and the expen- 
diture mentioned therein if this Constitution had not come into force. 


Provisions as to supple- 
mentary grants in respect of 
the year ending gist March, 


(2) If in respect of the said financial year further expenditure from the revenues of a State 
specified in Part A of the First Schedule becomes necessary over and above the expenditure thercto- 
fore authorised for that year, the Governor of the State shall cause to be laid before the House or 
Houses of the Legislature of the State a supplementary statement showing the estimated amount 
of that expenditure, and the provisions of sections 78, 79 and 80 of the Government of India Act, 
1935, shalll subject to necessary modifications have effect in relation to that statement and that expen- 
diture as they would have had effect in relation to the annual financial statement and the expenditure 
mentioned therein if this Constitution had not come into force. 


(3) If in respect of the said financial year expenditure from the revenues of a State pci 
in Part B of the First Schedule becomes necessary over and above the expenditure theretofore aula 
rised for that year, the Rajpramukh of the State shall authorise such expenditure in accordance Wit) 
the rules in force immediately before the commencement of this Constitution governing the authori- 
sation of such expenditure from the revenues of the corresponding Indian State subject to necessary 
modifications. ; 
this article and article 390 


. Pas . Punjab § Jnion, 
(4) In their application to the Patiala and East Punjab States Union, there was sub- 


shall have effect as if for any reference therein to the thirty-first day of March, 1959, 
stituted a reference to the twelfth day of April, 1950.” 


8391. (1) Ifat any time between the passing of this Consti- 
tution and its commencement any action 18 

Power of the President to taken under the provisions of the Covernmen 
amend the First and Fou of India Act, 1935, which eae oP he 
gencies. the President requires any amendmen i 
First Schedule and the Fourth Schedule, i 

President may, notwithstanding anything in this ee ae y 
order, make such amendments in the said Schedu es a Yee 
necessary to give effect to the action so taken, and ay al sere 

may contain such supplemental, incidental and consequ 


sions as the President may deem necessary. 


0 eng ear 


- > inary’ 26-1750. 
(23) The - Gonstitutionr -- (Removal of Diffi- - Gazette of India, Extraordinary, ae 
culties) Order No. III, 1959, (C. O, 6 of 26-1-50), . : aw 
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(2) When the First Schedule or the Fourth Schedule is so 
amended, any reference to that Schedule in this Constitution shall 
be construed as a reference to such Schedule as so amended. 

Amendments of the First and Fourth Schedules-—Under the present Article read 
with Art. 392 (3), the Governor-General of India made the Constitution (Amend- 
ment of the First and Fourth Schedules) Order, 1950,?4 making certain amendments 
which are noted under the First and Fourth Schedules, post. 


392. (1) The President may, for the purpose of removing any 

: difficulties, particularly in relation to the 

gra ee Potent fe" transitions from the provisions of the Govern- 

ment of India Act, 1935, to the provisions of 

this Constitution, by order direct that this Constitution shall, during 

such period as may be specified in the order, have effect subject 

to such adaptations, whether by way of modification, addition or 
omission, as he may deem to be necessary or expedient : 


_ Provided that no such order shall be made after the first 
meeting of Parliament duly constituted under Chapter II of Part V. 


(2) Every order made under clause (1) shall be laid before 
Parliament. 


(3) The powers conferred on the President by this Article, 
by Article 324, by clause (3) of Article 367 and by Article 3gr shall, 
before the commencement of this Constitution, be exercisable by 
the Governor-General of the Dominion of India. 


Cl. (1): The President has ‘made the following Orders, under the present 
power : 
1. The Constitution (Removal of Difficulties) Order No. II (C.O. 5) of 


1950, 26th January, 1950, making adaptations necessary prior to the election 
of Parliament and the State Legislatures in conformity with the Constitution. 


2. The Constitution (Removal of Difficulties) Order No. II (C.O. 6 of 26th 
January, pots tis ae adaptations in Arts. 149, 270, 273 275, 390. 
paragraph 13 of Sch. and inserting Art. 390-A, f i 0 years : 
foe ae g Art. 390-A, for a period of two years from 


6 3. The Constitution (Removal of Difficulties) Order No. II (Amendment) 
rder, 


Bad Soqnae (Removal of Difficulties) Order No. I (Second Amend- 


Cl. (3): The Governor-General promulgated the followi si 
exercise of the power conferred by this clause : Dee 


1, The Constitution (Removal of Difficulties) Order No. 1 (C.O. I) of 
January, 1950,° providing that untit-a President has been slected in ee 
with Ch. I of Part V of the Constitution, the President shall be “ such person as 


the Constituent Assembly shall have elected in that behalf 2 i 
Rajendra Prasad was elected on 26th January, 1950, in conformity with oe 


‘Order. 
a eS 
eee 
5 AY Gr-Or's; Gazette “of India; “Extraordinary, =~--~{1)- Q.-O: 6,-Bbide+ = ~~—— ~~. 
*(G5) GO, Gazette of India, Extraordinary, 8 Re mbehel 2 R28 dated 118-5 
dated 26-1-50. , Es 1951-50, Pe 19. ne aioe Gaeste Park, 
C—93 or) 
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2. The Constitution (Declaration as to Foreign States) Order (C.O. 2), 1950, 
23rd January, 1950,‘ declaring members of the Commonwealth not to be ‘ foreign 
States’ for the purposes of the Constitution [vide Art. 367 (3), ante.] 

3. The Constitution (Amendment of the First and Fourth Schedules) Order, 
1950 (C.O. 3, dated 25th January, 1950) *. 


PART XXII 


SHort TiTLE, COMMENCEMENT AND REPEALS 


393. This Constitution may be called 


Short tide. the Constitution of India. 


394. This Article and Articles 5, 6, 7, 8, 9, 60, 324, 366, 367, 

379, 380, 388, 391, 392 and 393 shall come into 

Copunenvenicits force at once, and the remaining provisions 

of this Constitution shall come into force on the twenty-sixth day 

of January, 1950, which day is referred to in this Constitution as 
the commencement of this Constitution. 


8395. The Indian Independence Act, 1947, and the Govern- 
ment of India Act, 1935, together with all 
enactments amending or supplementing the 
latter Act, but not including the Abolition of Privy Council Juris- 
diction Act, 1949, are hereby repealed. 

Effects of repeal—In view of S. 6 of the Indian General Clauses Act (X of 1897), 
the repeal of the Acts mentioned, does not affect rights and liabilities already accrue 
under those Acts. ® 


Repeals. 


Illustration. 


A claim available against the Province of West Bengal under the eae 
Independence (Rights, Property and Liabilities) Order, 1947, would oe Ae 
against the successor Government, i.e, the State of West Bengal, notwithstanaing 
the repeal of the Indian Independence Act.° 


‘ Gazette of fadan Gi y, Provit West Bengal, 
i i “5 Madan Gopal v. Province of 
4) Gaz Ind: Extraordinary, dated 24-1-50 (5) 4 s0pa : 
i orahed in Caleutta Gazette, Part I-A, (1950) 54 G.W.N. 807 (809) 


16-2-50, p. 44- 
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FIRST SCHEDULE 
(Articles 1, 4 and 391) 
The States and the territories of India 


First Scu.] 


PART A 

Names of States Names of corresponding Provinces 
1. Assam Assam 
2. Bihar Bihar 
3. Bombay Bombay ; 
4. Madhya Pradesh The Central Provinces and Berar 
5. Madras Madras 
6. Orissa Orissa 
7. Punjab East Punjab 
8. Uttar Pradesh*? The United Provinces 
g. West Bengal West Bengal 


TERRITORIES OF STATES 


The territory of the State of Assam shall comprise the territories 
which immediately before the commencement of this Constitution 
were comprised in the Province of Assam, the Khasi States and the 
Assam Tribal Areas. 


[The territory of the State of West Bengal shall comprise the 
territory which immediately before the commencement of this 
Constitution was comprised in the Province of West Bengal] ®. 


The territory of each of the other States in this Part shall comprise 
the territories which immediately before the commencement of this 
Constitution were comprised in the corresponding Province and 
the territories which, by virtue of an order made under section 290-A 
of the Government of India Act, 1935, were immediately before 
such commencement being administered as if they formed part 
of that Province. 


Indian States merged in Bihar® : 
“ Kharsawan, Seraikella.” 


Indian States merged in Bombay?® : 


*¢ Akalkot, Aundh, Bhor, Jamkhandi, Jath, Kurundwad (Junior), Kurundwad (Senior), Mirai 
(Junior), Miraj (Senior), Mudhol, Ramdurg, Sangli, Seen Sawanwwvadi, Wadi, Tanke anal 
Phaltan, Balasinor, Bansda, Baria, Cambay, Chhota-Udepur, Dharampur, Jawhar, Lunawada, 
Rajpipla, Sachin, Sant, Idar, Vijaynagar, Danta, Palanpur, Jumbughoda and Ambaliara Baroda, 
Bhaderwa, Ghodasar, Hol, Kolhapur, Khatosan, Khadal, Mohanpur, Malpur, Mansa, Punadra, 





(6-7) The name “ Uttar Pradesh” has been Schedules) Order, 1950=C. O. 3, Gazette of 





substituted for ‘the United Provinces,’ by the 
United Provinces (Alteration of Name) Order, 
1950 (Not. No. S. O. 32, dated 24-1-50=Current 
Statutes (1950) Not, Central 2g=C.O, 3, Gazette 
of India, Extraordinary, dated 25-1-50. 

This paragraph relating to the territory 
of West Bengal has been omitted by the Con- 
stitution (Amendment of the First and Fourth 





Indie eee ty 24-1-50. 

¢ States’ Merger, (Governors’ Provinces) 
ler, 1949 (App. XLIV. i 

in = Site: pp. ,» White Paper on 
10) ¢ States’ Merger (Governors’ Pro. 

vinces) Order, 1 App. i : 

So Suet pp. XLIV, White Paper 
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Pon ee Sn Surgana, Sanjeli, Thrad, Valasna, Varsoda, Vasna, Wao, following areas of the 


1, Abu Road 34.. Ambaveri 67. Kivarli. 

2. Kesarganj 35. Mahikheda 68. Tunka 

3. Akra 36. Fatehpura 69. Derna 

4 Manpur 37. Chotila jo. Tartoli 

5. Santpur 38. Rokhada 71. Vasada 

6. te 39- Muliya Mahadeo 72. Morthala 

7: adat 40. Forest Chotila 73. Deldar (Jagir) 

8. Umarni 41. Chandravati 74. Deldar (Devasthan) 

9. Kui 42. Upli Bor 75. Arna 

10. Siawa 43. Upla Garh 76. Oria 

11, Sangna 44. Upla Khejra 77. Govagam 

12, Panduri 45. Kiyariya 78. Javai 

13. Maval 46. Tokiya 79. Dhundhai 

14. Redwa Mota 47. Deri 80, Torna 

15. Dona Kakar 48. Jambudi 81. Dilwara 

16. Dan Vav 49. Jaydara 82, Salagam 

17. Mudarla 50. Taleti 83. Achalgadh 

18. Kiyara 51. Dotra 84. Masgam 

19. Kiyariya 52. Nichala Garh 85. Sanigam 
20. Khara 53. Nichli Bor 86. Hetamji 
21. Bhesa Sen 54. Nichala Kherja 87. Block No. 1 (excluding 
22. Amba 55. Pava all that portion to the west 
23. Mungthala 56. Buja _ of a line drawn from western 
24. Mirgarh 57. Bori Buj boundaries of — Badarpura, 
25, Adaliya 58. Bosa Fatehpura, Maliakhera to 
26, Aval 59. Dhamariya south-west point of Block No. 
27. Chandela 60. Men 3 and village Masgam). 

28, Girwar 61, Ranora 88. Portion of Block No. 2 on 
2g. Bageri 62, Rada south of the Abu Road. 

30. Redwa Chhota 63. Surpagala 89. Utraj village Survey Noss 
31. Behadurpura 64. Amthala 771 to 785.” 

32. Chanar 65. Od 

33. Talvarankanaka 66. Karoli 


Enclaves transferred from Rajasthan to Bombay : 
<*Mial Village of former Jodhpur State.” 


Enclaves transferred from Saurashtra to Bombay : 

“1, The following villages of former Limbdi State :— 
Fatepur, Gounjar, Pachham and Ratanpur. 

2. Otaria and Sandhida villages of former Bhavanagar State. 


3. The following villages of former Lakhtar State :— 
Jalampur, Karakthal, Kishol (Moti), Lishol (Nani), Rupavati, Wasan and Wasawa. 


4. Mithapur and Odki villages of former Dasada State. 
5. The following villages of former Jetpur State :— 
Khijidiya, Pania and Venivadar, 
6. The following villages of former Lakhapadar Thana :— 
Ghadia, Kaner, Lakhapadar, Nini-Garmli, Patla and Vaghavdi. 
7. Khantadi village of former Eastern Kathiawar States Agency.” 


Enclaves transferred from Hyderabad to Bombay}? : 

«1, Belwara village of Patoda taluk in District Bid. 

¢ of Osmanabad Taluka in District Osmanabad. ahawate 
a ‘ing villages of Parendra Taluka in District Osmanabad :—Anjangaon, hawarya 

(an canes Chavanvadi, Dhanora, Hatkarwadi, Jamgaon (Byarg), Kae anpun 

Kevada, Manegaon, Pachpunwadi, Ridhore, Shelgaon, Sindri Jagir, Shirpa impri, . 

Upla village including hamlets of Wangiwadi, Irla and Tawarwadi. : 
4. Andewadi (J) village in District Gulbarga, Kakerbli, Madbal, and Dholar vi 


Taluk. et 
5. Bhatnoor and Nagarbetta villages in Taluk Shorapur. 
6. Gadesankpur village in Taluk Lingsugur. 


| The following villa! es in Talug Kushtagi :-— os 
rca hh ‘ : Baliguda, Chigalgundi, Hanamsagar, Kurbannal (J.), 


Mullapur (J.), Sarjapur, Santgira, 
-— 


Itgi (J.), Gulguli (J.), Mugli. 
i e change of 
12) India and Hyderabad (Ex 
Baleves) Order, 1950 S- O- 36, [hpP- LI of 
the White Paper om Indian States]. 


2. Borgaon villag 


ages in Jeevargi 


(11) The States’’ Merger (Bombay) Order, 
1gso [S.O. 34=App. XVII, White Paper on 
Indian States, p. 193]- 
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8. Hirlagundi (J.) village in District Raichur. OE 
9. The following villages of Tuljapur Taluka in District Osmanabad * unten 
; i, Vi Shivni. .!, Warlegaon, Chikhelli (J.', 
Astha, Pophali, Virwad Khurd, Shivni, Karamba J : h \ 
Giinueaie Pete Bapla, Yekoda, Mangoli, ieee ae eee See ene 
KS insi, Bhagachiwadi, Kowtali, Saklewadi, Kal Iman, Maslachowadhari, Padshii, , 
Lerrecarag romero Bhoir, Ranmasla, Dharpal, Nanaj, Mohtechiwadi, Gharilac hiwadi. 
10. The following villages of Ashti Taluka in District Bid oe 
‘ Kavadgaon, Hasnabad, Girvalli, Pimpalkhed, Chandi, Aghi, 
bad, Helgace, Nanj, Wagh, Javalki, Dhanegaon, Kawla, Tartgaon, Balegaon, 
Dimeshwar.”” : 
Nore.— ‘J’ shown against a village indicates Jahagir. 
States merged in Central Provinces and Berar (Madhayapradesh) 13.14; 
“*Bastar, Changbhakar, Chhuikhadan, Jashpur, Kankar, Kawardha, Khairagarh, Korea, 
Makrai, Nandgaon, Raigarh, Sakti, Sarangarh, Surguja, Udaipur. 
Enclaves transferred from Vindhya Pradesh to Madhya Pradesh : 
“1. The following villages of former Nagod State :— 
Harduwa, Pipra, and Chori. 
2, Dhanwahi and Kherwa villages of former Maihar State. 
3. The following villages of former Panna State :— Lae 
Kherpura, Patha, Dighi, Niwas, Dhoria, Madanpura, Syamer, Singhi, Bhechmai, Udaipura, 
Baudha, Paira and Paperi. 
4. The following villages of former Bijawar State :— 
Sewra, Barkhera and Seondha,” 


Indian States merged in Madras 13-14 ; 
“Banganapalle, Pudukkottai, Sandur.’”” 


Enclaves transferred from Mysore to Madras : 


“3. ‘The following villages of Molakalmurru Taluk, District Chittalldrug :—Jodi, Kasenai- 
kanahalli, Gauripura, Bommagatta, Budenahalli, Jodi Bommunhalli, Inam Oblapura, Sarva. 


2. The following villages of Bangarpet Taluk in District Kolar :—Bayapparaddihalli, Chinnara- 
doddi, Gollahalli, Harakchinnapalli, Hosapete, Jodi, Volgalkuppa, Kayamgutta, Vardikuppa. 


3. Kaladasapura village of Malur Taluk, District Kolar. 
4. Badagalpur village of Chamrajuagar Taluk in Mysore.” 


Enclaves transferred from Travancore-Cochin to Madras : 


“The following areas of former Cochin State :—1. Isolated bit of Nalleppali village (117 
acres 30 cents). 2. Isolated bit of Chittoor village (31 acres 99 cents). 3+ Thattamangalam 
village (159 acres 893 cents) and 4. Vallanazhi village (51 acres 19 cents). 


Enclaves transferred from Hyderabad to Madras'® ; 


The following villages of Madhira Taluk, Warrangal District; Kodavatkallu including the 
hamlets of Ustepalli and Kondapeta, Patiala, Battulpadu, Mogalura, Atkura, Peta, Tekalpalli, Santa- 
palli, Gangapadu Kottaru, Pullarlamudi, Chikalgudam, Buruvancha, Malavalli, Pullampad. 


Territory of Orissa.—Orissa was constituted a separate Province, by curving 
out the Orissa Division from the Province of Bihar and Orissa, by the Govern- 
ment of India (Constitution of Orissa) Order, 19361¢ and some other territories 
from the Provinces of Madras and the Central Provinces. The areas and bound- 
aries of the Province of Orissa under the above Order are— 


“PART I 
AREAS COMPRISED IN THE PROVINCE OF ORISA 


1, That portion of the Province of Bihar and Orissa which is at the date of this Order known 
as the Orissa division thereof, 
2, Areas transferred from the Presidency of Madras :— 
(i) The Ganjam Agency Tracts ; 
(ii) The following areas in the non-Agency portion of the Ganjam district, viz., the taluks of 


Ghumsur, Aska, Surada, Kodala and Chatrapur, and so much of the taluks of Ichapur and. Berh 
as lies to the north and west of the line describdd in Part II of this schedule : : aout 


Khamgaon, Dhanora, Fakhira- 
Rodegaon, Borgaon, 


ee 
_ (18-14) The States’ Merger (Governors’ Pro- _ Enclaves) Order, 1950 [Aj . LI, i 
ee 1949, a XLIV, White Paper on — State]. or eee J ae cael 
on nm States, M. S. 6]. 1 16) See als « 28 * 

(15) The India and Hyderabad (Exchange of mi i India Act, ieee CEES Goes 
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itt) So much of the Parlakimedi Estate as lies to the north and east of the said line ; and 
(iz) The following areas in the Vizagapatam district, that is to say, the Jeypore (Impartible) 
Estate and so much of the Pottangi taluk as is not included in that estate. 
3. Areas transferred from the Central Provinces :— 
i) The Khariar Zamindari in the Raipur district ; and 
_ (i) The Padampur Tract in the Bilaspur district, that is to say, the detached portion of that 
district consisting of fifty-four villages of the Chandrapur-Padampur estate and also of the following 
seven villages, namely, Kuhakunda, Badimal, Panchpudgia (Soda), Barhampura /{Malguzari), 
Panchpuragia (Palsada), Jogni, and Thakurpali ( Jogni). 


PART II 
Tur Laxp Bounpary oF Orissa 


A. The main portion of Orissa. 

The boundary follows a line which starts in latitude 19 °3‘ (approximate), at the point on the 
coast of the Bay of Bengal where the boundary of Patisonnapuram village, after following the coast 
from north to south, turns inland. From that point it runs along the existing village boundary | so 
as to include the village in Orissa) until it meets the boundary of the Berhampur taluk at a sharp 
re-entrant angle in that boundary ; thence along the northern arm of that taluk boundary until 
it meets the south-eastern boundary of Chikati estate: thence along that estate boundary west- 
wards and southwards until it again mects the boundary of the Berhampur taluk ; thence along 
that taluk boundary south-westwards until it meets the boundary of Jalantra estate ; thence along 
that estate boundary westwards until it meets the boundary of the Ganjam Agency ; thence south- 
westwards along the boundary of that Agency until it meets the boundary of the Parlakimedi Estate ; 
hence eastwards and southwards along that boundary to the point where the southern boundary 
of Peddahamsa village leaves the estate boundary ; thence through the estate to the south-west corner 
of the village of Pedda Murangi along existing village boundaries so as to include in Orissa the villages 
of Peddahamsa, Labonyogodo, Baduobada, Mamidipalle and Pedda Murangi (including Lavanya 
Kotta Reserved Forest) ; from the south-west corner of Pedda Murangi along the west boundary 
of the village of Mara, the north-western forest boundary of Banapuram Reserved Forest, the northern 
boundary of the village of Bagadalla and the northern boundary of the village of Surjam to the most 
northerly point (approximately) of the last-mentioned boundary ; thence in a northerly direction 
for a distance of about half a mile across the saddle in the hills to the south-castern corner of the village 
of Kosali ; thence to the point where the south-west. corner of the village of Omora meets the Mahen- 
dratanaya river along existing village boundaries so as to include in Orissa the villages of Kosali, 
Jangalapadu, Saradopuram, .\garakhandi ; Bhinnola ; Dhamidigam and Omora ; from the last- 
mentioned point in a westerly direction along the middle line of that river to the south-west corner, 
of the village of Kaviti Khaspa ; thence to the point where the western boundary of the village of 
Singupuram Agraharam meets the southern forest boundary of the Kurlanda Reserved Forest along 
existing village boundaries so as to include in Orissa the village of Kaviti Khaspa, Cheruvudigus a, 
Venkatapuram ; Peddakhinga (1), Mukkidipadu (1), Ranipeta : Siddamanugu (1) and Singupuram 
Agraharam ; thence along the southern forest boundary of Kurlanda Reserved Forest until it me : 
the boundary of the village of Minigam ; thence to the point where the eastern boundary , ie 
village of Kinigam mects the Vamsadhara river along existing village boundaries so as to Hado! i, 
in Orissa Kurlanda Reserved Forest, the villages of Minigam, Sitapuram, Kharada, V istala, adie 
hangi, Jayapuram, Nilapuram and Kinigam ; thence in a north westerly direction along sca bout 
line of the river until it meets the boundary of the Ganjam district ; thence along that ta eh: 
dary, which is there the boundary also of the Jeypore (Impartible) Estate ; Se Aa 2 eat boule 
wards until that estate boundary diverges from the district boundary ; thence along that es Sealak ¢ 
dary (so as to include the estate in Orissa) until it meets the eastern boundary of the Fae the Boune 
thence along that taluk boundary (so as to include the taluk in Orissa) until nibs oundaty 
dary of the Jeypore (Impartible) Estate ; thence along that estate Loundary unulitm dacalong the 


of the Madras Presidency ; thence northwards, south-eastwards and again oe Paice 
boundary of the south-western portion of the | gu 


Presidency boundary until it meets the r - Bor it again meets 
thence along the west, north and east boundaries of that portion - un ee vancin States 
the Presidency boundary at a point where that boundary is also the boundary he Bengal Presi- 


ili y of t 
Agency ; thence along the boundary of that Agency until it meets the pene. Mie sea: 
dency ; and thence ina south-easterly direction along the Presidency boundary 


isting + 1 District of 
B. ‘The detached portion of the Province formed by the part of the existing Angul U1 
the Province of Bihar and Orissa which is wholly surrounded by Indian States. 
The boundary follows the existing boundary. Soi diate of the Province of 


C. The detached portion of the Province formed by the ce si 
Bihar and Orissa and the two arcas transferred from the Central Prov 6 


‘The boundary follows the existing boundaries. ” 


Indian States merged in Orissa’? : 


“Athgarh, Athmalik, Bamra, Baramba, 
handi, Keonjhar, Khandpara, May’ bh 
Rairakhol, Ranpur, Sonepur, Talchar, 
























indol 
Bandh, Bonai, Daspalla. Dhenkanal, Gangrur, ane 
i Narsingpur, Nayagarh, Nilgiri, Pal Lahara, » 














i s, M. 
(17) The States’ Merger (Governors’ Pro- Paper on Indian States, ¥ 


vinces) Order, 1949 [App. XLIV of the White 
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Indian States merged in the United Provinces.1®—Banaras, Rampur, Tehri-Garhwal. 
“Banaras, Rampur, Tehri-Garhwal.” 


Enclaves transferred from Vindhya Pradesh to Uttar Pradesh : 

“1, Math and Rampur villages of former Orchha State. 

2. The former Samthar State consisting of ror villages. 

. The following villages of former Datia State: -~Sami, Baroda, Pulia, Bannao, 
Padri, Babli, Girwasa, Dogkhajrai, Khajuri, Akrol, Dong Akrol, Garaia, Duggattia, Sajera, 
Dugsajera, Kurcholi, Dung Chabria, Kemra, Nadi Gaon, Dung Kherai, Beri Dong, 
Chandu Pura, Kampura, Khera, Parsani, Dhasuri, Simora, Jaitpura, Chilora, Mohammad 
Pura, Bhohahi, Sipura, Salampura, Barkara, Sikuribujurg, Pajania, Arjunpura, Akinwa, Bara, 
Jabalpura, Ankhara, Dhanori, Sabali Bajurg, Adlispura, Babupura, Katpuri Bhim, Katpuribhoj, 
Panasi, Katpuri Bujurg, Chakwahi, Jakhela, Sikandarapura, Alampura, Janeshpura, Jalpura, 
Shikari Kkurd, Basit, Rajipura, Sirsajpura, Dogarpur, Karmara, Mchanpura, Babini, Rampura, 
Java, Killa, Kanahari, Masodpura, Tiliphpura, Sahpura, Mahalpura, Kharaundi Khurd, Anspuri, 
Chintapura, Rura, Dabri, Seoni Khurd, Beona, Gangthara, Ranipura, Jhillara, Raipura. 


4. The following 28 villages of former Orchha State:—Bachawali, Barethi, Berisalpura, Muratha, 
Lohargaon, Kolasra, Ghat, Kalyanpur, Budhupura, Bagra Bagri, Laundi, Bhandokar, Amli, Sirwo, 
Dadpura, Dadpura (Jagir), Chokari, Patha Karka, Rampur, Jalwauli, Sedna, Jhala, Gundaha, 
Tahauli Kalan, Dhawari, Tai, Pajra Rai, Silauri and Madhpura. 


. The former Dhurwari State consisting of nine villages. 

. The former Tori Fatehpur State consisting of thirteen villages. 

. Banka Pahari village of former Banka Pahari State. 

. The following villages for former Bijna State :—Bagrani, Bhawara, Bijna, Haboli and Basar. 
The following villages of former Garrauli State :—Richora, Sataura, Slipura, Lokharia, 

Padaria, Kanora, Amanpura, Banchor, Salat and Bhataura. 

10. The former Bihat State consisting of 9 villages. 

11. Rabai and Churari villages of former Naigawan Rebai State, 

12. The former Jigni State consisting of 6 villages. 

13. The former Sarila State consisting of 11 villages. 

14. The former Baoni State consisting of 52 villages, 

15. The former Beri State consisting of 12 villages. 

16, Nimahipur, Bankolan Kalan, Sahban and Ladpahari villages of former Ajaigarh State. 

17. The former Baraundha State consisting of 4 villages. . 

18. The following 18 villages of former Paldeo State—Raroti, Baglai, Bihra, Chakla, Gurbaba, 
Dhar Thol, Dugwan, Kharaha, Khurd, Lakoria, Linjha, Mabai, Makundpur, Makra Kburd, 
Makri Kalan, Padri, Rampura, Rampur, Rehunta. 

19. The former Bhaisaundha State consisting of 5 villages. 

20. Chhamu village of former Rewa State. 

21. The former Taraon State consisting of 15 villages. : 

22. The following villages of Pehra State :—Pahra, Bhikampur, Bharatpur, Mabai and Sheoraj- 


5 
6, 
7 


8. 


pur, 

23. The following villages of former Charkhari State :—Beri, Kunwa, Pipwara, Pahartha 
Garhari, Patha, Kanri, Salwa, Kamlkhra, Sirhar, Katroli, Rehuniyan, Bihari, Sijora, Kakun, 
Bamahaurikalan, Purura-Bajpai, Tiratipura, Bambheria, Natari, Panchampura, Jatora, Kumai 
Rawai, Markui, Jawari, Latora Santoshpura, Nib Bari, Garranti, Ururi, Dumduma Khirya, 
Guptmauk, Kohari, Chanikhurd, Sabuba, Kutama, Bamahauri Khurd, Patistha, Bakhretha, Regal, 
Gurha, Lowpuri, Dhurwai, Bijalpur, Sudamapuri, Kaneda, Rajora, Kakra, Bampitha, ‘Notara, 
Barikera, Imlikhera, Bamrara, Roshanpura, Sohjana, Itwan, Malkhanpur, Udaipura, Rainpur, 
Davdbe Rinnbhone itive wine Pasteur, Majhor, Jardingjanj, Mitenganj Bagraun, 

7 ra, lang, Milya, Maharajpura, al aj i, tl : 
Padra, Akona, Chakbangaon, Kazipur, Bahgaon, Kuda” Ponte: Doser ey ens NET 


Enclaves transferred from Rajasthen to Uttar Pradesh : 


“The following villages of former Bharatpur State : 
Bad, Bhainsa, Dharampura, Karahi and Khera Jat.” 


Territories of West Bengal and Assam—S. 3 of the Indian Independence Act, 


1947, which partitioned the Province of Bengal int ri 
sod Wen ‘Deal weerwien ngal into the Provinces of East Bengal 


“(2) If, whether before or after the passing of this Act, but before the appoi: y 
General declares that the majority of the Salid votes’ cast in the Recent a ag 
othe passing of this Act, is being or has recently been held in that behalf under his authority in th : 

istrict of Sylhet are in favour of that District forming part of the new Province of East Ben; al, th i 
as from that day, a part of the Province of Assam shall, in accordance with the rovisi a of it 
section (3) of this section, form part of the new Province of East Bengal. Seria ee 


—Nagla Borha, Nagori, Umri, Shamspur, 


(18) The States’ Merger (United Provinces) : on Indian S' 
Order, 1949 [App. XLV of the White ro ren nernten eae OR 
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_ (3) The boundaries of the new Provinces aforesaid and, in the event mentioned in sub-Sec. (2) 
of this section, the boundaries after the appointed day of the Province of Assam, shall be such as may 
be determined, whether before or after the appointed day, by the award of a boundary commis- 
sion appointed or to be appointed by the Governor-General in that behalf, but until the boundaries 
are so determined— 

_ (a) the Bengal Districts specified in the First Schedule to this Act, together with, in the event 
mentioned in sub-Sec. (2) of this section, the Assam District of Sylhet, shall be treated as the territo- 
ries which are to be comprised in the new Province of East Bengal ; 

(b) the remainder of the territories comprised at the date of the passing of this Act in the 
Province of Bengal shall be treated as the territories which are to be comprised in the new Province 
of West Bengal ; and 

(c) in the event mentioned in sub-Sec. (2) of this section, the District of Sylhet shall be excluded 
from the Province of Assam. 


FIRST SCHEDULE 
BENGAL DistRICTS PROVISIONALLY INCLUDED IN THE New Province oF East BENGAL. 


In the Chittagong Division, the districts of Chittagong, Naokhali and Tippera. 

In the Dacca Division, the districts of Bakarganj, Dacca, Faridpur and Mymensingh. 

In the Presidency Division, the districts of Jessore, Murshidabad and Nadia. 

In the Rajshabi Division, the districts of Bogra, Dinajpur, Malda, Pabna, Rajshahi and 
Rangpur.” 


The result of the referendum referred to in S. 3 (2) above, was against the 
Province of Assam and in favour of East Bengal ; hence the District of Sylhet was 
to be excluded from the Province of Assam. 


The Boundary Commission was thereafter constituted?9, and its report, known 
as the ‘ Radcliffe Award’ was as follows : 
“Tue Rapciieve AWARD. 
Bengal Report. 


10. . . . . The demarcation of the boundary line is described in detail in the schedule 
which forms Annexure A to this award, and in the map annexed thereto, Annexure B. ave mab 
is annexed for purposes of illustration, and if there should be any divergence between the bounda' Y 
as described in Annexure A and as delineated on the map in Annexure B, the description in Annexure ¢ 
is to prevail. 

ANNEXURE A. 


idewa in the District 
1. Aline shall be drawn along the boundary between the Thana of Phansidewa int ‘ 
of Darjeeling and the Thana Tetulia in the District of Jalpaiguri from the point ae ne aan 
meets the Province of Behar and then along the boundary between the Thanas of Tetulia on salt ibed 
the Thanas of Pachagar and Rajganj, and the Thanas of Pachagar and Jalpaigurs, one St Cooch- 
continue along the northern corner of the Thana Debiganj to the boundary of the t of this line 
Behar. The District of Darjeeling and so much of the District of Jalpaiguri as lies nore ri District 
shall belong to West Bengal, but the Thana of Patgram and any other portion of Jalpaigu 
which lies to the east or south shall belong to East Bengal. 


ripur, 
2. Aline shall then be drawn from the point where the boundary between the rn ieee 
and Rajganj in the District of Dinajpur meets the border of the Province x i ar Bengal This line 
the boundary between the Districts of 24 Parganas and Khulna meets is ye Prana ce of Bengal 
shall follow the course indicated in the following paragraphs. So much o! ihe red in paragraph 1 
as lies to the west of it shall belong to West Bengal. Subject to what has been pre see he Province of 
above with regard to the Districts of Darjecling and Jalpaiguri, the remain 
Bengal shall belong to East Bengal. 


3. The line shall run along the boundary between the following Thanas : spies ae 

Haripur and Rajganj; Haripur and Hemtabad ; Ranisankail aod a acatieail Biral and 
Hcmtabad ; Pirganj and Kaliganj ; Bochaganj and Kaliganj ; Biral Dinaj ur and Kumarganj ; 
Kushmundi ; Biral and Gangarampur ; Dinajpur and Gangarampur 5 a nae Balurghat. It sha 
Chirirbandar and Kumarganj ; Phulbest snd Rete Valonghat meets the north-south 

“rminate int where the boundary between Phu! “The line shal 

i Serie Bengal Asan Railway in the eastern corner of the Thane of ae that edge until it 
turn down the western edge of the railway lands belonging to pee ay a 
meets the boundary between the Thanas of Balurghat and Panchbibi. he following Thanas 

4. From that point the line shall run along the boundary between al sayin el 
Balurghat and Panchbibi ; Balurghat and Joypurhat ; Balurghat ane | Porsha ; Habibpur and 
Dhamairhat, Tapan and Patnitala ; Tapan and Porsha ; Bamangoa in and Bholahat ; English 
Porsha ; Habibpur and Gomastapur ; Habibpur and Bholahat ; Malda 


(19) Cacette of India (Extraordinary), dated the goth June, 1947- 
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holahat : English Bazar and Shibganj ; Kaliachak and Shibganj ; to the point where 
ie ee between theawo last. mentioned thanas mects the boundary between the districts of 
Malda and Murshidabad on the river Ganges. sana Bakar 
_ The line shall then turn south-east down the River Ganges along the boundary between the 
Dhieie ok Malda and Murshidabad ; Rajshahi and Murshidabad ; Rajshahi and Nadia ; to the pains 
in the north-western corner of the District of Nadia where the channel of the River Mathabanga takes 
off from the River Ganges. The district boundaries, and not the actual course of the River Ganges, 
shall constitute the boundary between East and West Bengal. 

6. From the point on the River Ganges where the channel of the River Mathabanga takes off, 
the line shall run along that channel to the northernmost point where it mects the boundary between 
the Thanas of Daulatpur and Karimpur. The middle line of the main channel shall constitute 
the actual boundary. : 

7. From this point the boundary between East and West Bengal shall run along the boundaries 
between the Thanas of Daulatpur and Karimpur ; Gangani and Karimpur; Mcherpur and Karimpur: 
Mcherpur and Tehatta ; Meherpur and Chapra ; Damurhuda and Chapra; Damurhuda and Krishna- 
ganj ; Chuadanga and Krishnaganj ; Jibannagar and Krishnaganj ; Jibannagar and Hanskhali ; 
Maheshpur and Hanskhali ; Maheshpur and Ranaghat ; Maheshpur and Bongaon ; Jhikargacha 
and Bongaon : Sarsa and Bongaon ; Sarsa and Gaighata ; Gaighata and Kalaroa ; to the point where 
the boundary between those thanas mects the boundary between the districts of Khulna and 24 
Parganas. ae 

8, The line shall then run southwards along the boundary between the Districts of Khulna and 
24 Parganas, to the point where that boundary meets the Bay of Bengal.” 

Sytuetr Report 

“13... Aline shall be drawn from the point where the boundary between the Thanas of 
Patharkandi and Kulaura meets the frontier of Tripura State and shall run north along the boundary 
between those Thanas, then along the boundary between the Thanas of Patharkandi and Barlekha, 
then along the boundary between the Thanas of Karimganj and Barlekha, and then along the 
boundary between the Thanas of Karimganj and Beani Bazar to the point where that boundary 
meets the river Kusiyara, The line shall then turn to the east taking the river Kusiyara as the 
boundary and run to the point where that river meets the boundary between the Districts of Sylhet 
and Cachar. The centre line of the main stream or channel shall constitute the boundary, So 
much of the District of Sylhet as lies to the west and north of this line shall be detached from the 
Province of Assam and transferred to the Province of East Bengal. No other part of the Province of 
Assam shall be transferred. 


14. For purposes of illustration a map marked A is attached on which the line is delineated. 
In the event of any divergence between the line as delineated on the map and as_ described in para- 
graph 13, the written description is to prevail.” 


Tue Bacce Decision 
Certain disputes having arisen as to the interpretation of the Radcliffe Award, 
these were referred to an Indo-Pakistan Boundary Disputes Tribunal, having as 
its Chairman Hon'ble Algot Bagge (former member of the Supreme Court of Sweden). 
The four disputes referred to, were as follows :— 


* (a) East-West Bengal disputes conce:ning (i) the boundacy between the district of Murshida- 
bad (West Bengal) and the district of Rajshahi including the thanas of Nawabganj and Shibgani of 
pre-partition Malda district (East Bengal); and (ii) that portion of the common boundary between the 
two Dominions which lies between the point on the river Ganga where the channel of the river Matha- 
bhanga takes of according to Sir Cyril Radcliffe’s award and the northernmost point where the channel 
meets the boundary between the thanas of Daultpur and Karimpur according to that award. 

(b) East Bengal-Assam disputes concerning (i) the Patharia Hill Reserve Forest; and (ii) 
the course of the Kusiyara river.” 


The Tribunal’s decision ®° has been as follows : 


(a) (i)?! In the area in dispute the district boundary line, consisting of the land boundary 
portion of the district boundary as shown on the map Annexure ‘ B’ and as described in the Notifi- 
cation No. 10413-Jur., of 11-11-49, and the boundary following the course of the midstream of the 
main channel of the rive: Ganges as it was at the time of the Award given by Sir Cyril Radcliffe, 
in his Report of August 12, 1947, is the boundary between India and Pakistan to be demarcated 
on the site. If the demarcation of this line is found to be impossible, the boundary between India 
and Pakistan in this arca shall then be a line consisting of the land portion of the above-mentioned 
boundary and of the boundary following the course of the midstream of the main channel of the river 
cane as Sepeticeaytd on aT ame oe ion and not as it was on the date of the Award. The 

lemarcation of this line shall be made as soon as ible and at the lat ithi 
date of the publication of this decision. ee A ee es eee 
(ii)** The boundary between India and Pakistan shall run along the middle li i 
channel-of the river Mathabhanga which takes off from the river Gangesin or close to the: oe mae 
—_—————— 
re 
(20) Gazette of India, Extraordinary, dated 2-5-' i isi “Dj 
Bath see . ; pene : wf ry, 5-50, in Referred to in the Decision as “Dispute 
(21) Referred to in the Decision as ‘ Dispute I.’ 
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tern corner of the district of Nadia at a point west-south-west of the police station and the camping 
ground of the village Jalangi as they are shown on the air photograph map of-1948, and then flows 
southwards to the northernmost point of the boundary between the thanas of Daulatpur and Karimpur. 
The point of the off-take of the river Mathabhanga shall be connected by a straight and shortest 
line with a point in the midstream of the main channel of the river Ganges, the said latter point being 
ascertained as on the date of the Award or if not possible as on the date of the demarcation of the 
boundary line in Dispute I. The said point so ascertained shall be the south-casternmost point in 
the boundary line in Dispute I, this point being a fixed point. 

(b) (i)** The red line indicated in the map ‘A’ attached to the Award given by Sir Cyril Radcliffe 
in his Report of August 13, 1947, is the boundary between India and Pakistan. 

(ii) ** From the point where the boundary between the thanas of Karimganj and Beani Bazar 
meets the river described as the Sonai river on the map ‘A’ attached to the Award given by Sir 
Cyril Radcliffe in his Report of August 13, 1947 (Gobindapur) up to the point marked ‘B’ on 
the said map (Birasri) the red line indicated on the said map is the boundary between India and 
Pakistan, From the point ‘B’ the boundary between India and Pakistan shall turn to the east 
and follow the river which according to the said map runs to that point from the point ‘C’ marked 
on the said map on the boundary line between the districts of Sylhet and Cachar.” 


Indian State merged in West Bengal.?5 
** Cooch Behar.” 


Territory of Punjab.—By S. 4 of the Indian Independence Act, the old Province 
of the Punjab was divided into two Provinces—West Punjab and East Punjab. 
The Province of East Punjab [which is simply ‘ Punjab’ under the Constitution], 
was to provisionally include the rest of the old Province of Punjab left after excluding 
the following districts included in the Second Schedule, subject to the report of the 
Boundary Commission. 

“SECOND SCHEDULE 
DIsTRICTS PROVISIONALLY INCLUDED IN THE NEW Province OF West PuNJAB 
In the Lahore Division, the districts of Gujranwala, Gurdaspur, Lahore, Sheikhupura and 
Sialkot. . 
In the Rawalpindi Division, the districts of Attock, Gujrat, Jhelum, Mianwali, Rawalpindi 
and Shahpur. 
In the Multan Division, the districts of Dera Ghazi Khan, Jhang, Lyallpur, Montgomery, 
Multan and Muzaffargarh.” 
RADCLIFFE AWARD 
PunjaB REPORT sa 
MF, a auteh ei fee sd cap aheyls The demarcation of the boundary line is described in detail in the 
schedule which forms Annexure A to this award, and in the map attached thereto, Ann ie 
The map is annexed for purposcs of illustration, and if there should be any divergenrt oo eiption 
boundary as described in Annexure .A and as delineated on the map in Annexure B, the 
in Annexure A is to prevail. 
ANNEXURE A 


int 

1, The boundary between the East and West Punjab shall commence on the nosh rah Pthe 

where the west branch of the Ujh river enters the Punjab Province from the State o ‘ aah sorthe 

boundary shall follow the line of that river down the western boundary of the pay Oat aad cE 
point where the Pathankot, Shakargarh and Gurdaspur tahsils meet. The tahsil boundary 


i yest Punjab. 
ihe actual course of the Ujh river shall constitute the boundary between the East a MN ae ‘is 
2. From the point of meeting of the three tahsils above mentioned, the boun! ay Raviand 


I . ith riv its j i vith the Ti 

East and West Punjab shall follow the line of the Ujh river to its junction wit laspur and 
eon the line wf the river Ravi along the boundary between ee Reps iiceon 
Shakargarh, the boundary between the tahsils of Batala and Shakargar! 7 « V Narowal, and the 
the tahsils of Batala and Narowal, the boundary between the tahsils of Ajnala ane Ravi where the 
boundary between the tahsils of Ajnala and Shadara, to the point, on a aaries referred to, an 
district of Amritsar is divided from the district of Lahore. | The tahsi sk Lenween the East and 
not the actual course of the Ujh or the river Ravi, shall constitute the boundary 

West Punjab. 

3. From the point on the river Ravi where t 
of Lahore, the boundary between rg East ee est 
dary between the tahsils of Ajnala an ahore an 
the point where the tahsils of Kasur, Lahore and Tarn ‘Taran Lp the point w 
westward along the boundary betwecn the tahsils of Lahore and Kasu elias the caste 
meets the north-east corner of village Theh Jharolian. It will then ru 


ed from the district 


he district of Amritsar is divid a ewving the boun- 


Punjab shall turn southwards nto 
a ‘then the tahsils of Tacs ern Pee ke 
qyeaurs here thatboundary 
m boundary 


ALY 1) Order, 
soe “Nn; 2 tes’ Merger (West Bengal a 
CS a to in the Decision as ‘“‘ Dis- 1 [Are XLVI, \ehite Paper on Indian 
ute . : 7 
e (24) Referred to in the Decision as * Dis- States]. 


pute IV.” 
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its juncti i i janw: boundary 
that village to its junction with village Chathianwala, turn along the northern ry 
* that village and then in down its eastern boundary to its junction with village Waigal. ae 
then run along the eastern boundary of village Waigal to its junction with village Kalia, ane i n 
along the southern boundary of village Waigal to its junction with village Panhuwan. G nn ae 
will then run down the castern boundary of village Panhuwan to its junction with village _ nae . 
Theline will then run down the eastern border of village Gaddoke to its junction with village? Deen ja. 
It will then turn along the southern boundary of village Gaddoke to its junction with village Katluni 
Kalan. The linc will then run down the eastern boundary of village Katluni Kalan to its junction 
with villages Kals and Mastgarh. It will then run along the southern boundary of village etn! 
Kalan to the northwest corner of village Kals. It will then run along the western boundary of village 
Kals to its junction with village Khem Karan. ‘The line will then run along the western and southern 
boundaries of village Khem Karan to its junction with village Macwala. It will then run down 
the western and southern boundaries of village Maewala, proceeding castward along the boundaries 
between village Mahaidepur on the north and villages Sheikhupura, Kubna, Kamalpuran, Fatchwala 
and Mahewala. The linc will then turn northward alcng the western boundary of village Sahjra 
to its junction with villages Mahaidepur and Machhike. It will then turn north-eastward along 
the boundaries between villages Machhike and Sahjra and then proceed along the boundary between 
villages Rattoke and Sahjra to the junction between villages Rattoke, Sahjra and Mabbuke. The 
line will then run north-east between the villages Rattoke and Mabbuke to the junction of villages 
Rattoke, Mabbuke and Gajjal. From that point the line will run along the boundary between 
villages Mabbuke and Gajjal, and then turn south along the castern boundary of village Mabbuke 
to its junction with village Nagar Aimanpur. It will then turn along the north-eastern boundary 
of village Nagar Aimanpur, and run along its eastern boundary to its juncticn with village Masteke. 
From there it will run along the eastern boundary of village Mastcke to where it meets the boundary 
between the tahsils of Kasur and Ferozepur. 


For the purpose of identifying the villages referred to in this paragraph, I attach a map of the 
Kasur tahsil authorised by the then Settlement Officer, Lahore District. which was supplied to the 
Commission by the Provincial Government. 


4. The line will then run in a south-westerly direction down the Sutlej River on the boundary 
between the Districts of Lahore and Ferozepore to the point where the districts of Ferozepore, Lahore 
and Montgomery meet. It will continue along the boundary between the districts of Ferozepore 
and Montgomery to the point where this boundary meets the border of Bahawalpur State. The 
District boundaries, and not the actual course of the Sutlej River, shall in cach case constitute the 
boundary between the East and West Punjab. 


. It is my intention that this boundary line should ensure that the canal headworks at 
Sulemanke will fall within the territorial jurisdiction of the West Punjab. If the existing delimitation of 
the boundaries of Montgomery District does not ensure this, I award to the West Punjab so much of 
the territory concerned as covers the headworks, and the boundary shall be adjusted accordingly. 


6. So much of the Punjab Province as lies to the west of the linc demarcated in the preceding 
paragraphs shall be the territory of the West Punjab. So much of the territory of the Punjab Province 
as lies to the east of that line shall be the territory of the East Punjab.” 


Indian States merged in Punjab.1— 
“* Dujana, Loharu, Patandi,” 


Enclaves transferred from Himachal Pradesh to East Punjob? : 


“ 


1. Built up areas of cen (201 acres) ; Barari (62 acres) ; Chakkar (61 acres) (including 
Himachal Pradesh portion of Prospect Hill). 


2. Built up area of Kasumpti (excluding the area in which Himachal Pradesh Courts arc located) 
Area 203 acres.” 


Enclaves transferred from Patiala and East Punjab States Union to East Punjab? : 


«“ 1, The following 24 villages of sub-Tehsi] Bhunga of Kapurthala, Abbowal, Badala, Baich> 
Bhatonlian, Bhunga, Chak Khela, Daulat Pur, Dhoot, Dhaulowal, Goraya, Hajipur, Hussainpur, 
Kabiepar, Koont, Kotli, Lalowal, Nadali, Noorpur, Pandori, Phumbra, Sandhar, Sotla, Shababdin 
and Taggar. 


2, The following villages of Tehsil Sirhind, in Fatehgarh District :— 

Machhiwara, Khanpur, Kotala, Salana, Hiatpura, Gausgarh, Raipur, Akalgarh i 
Loharian, Garhi’ Sainian, Bhurla, Sharian, Majri Risen, Caution | arwatgark, Takueaes’ 
Kauri, Bhatian, Libera, Ikolahi, Iraq, Dhanda, Kotla, Kiri Afghanan, Dolran, Bassi Guijjran, Shamash- 
pur, Amargarh, Mansurpur, Jatana Uncha, Khamanonkamli, Khamanon-Kalan, Fraur, Mahesh- 
pura, Ranama, Balaspur, Thikriwal, Bhambri, Bhathan Kalan, Sanghol, Bhattan Khurd, Bhota 
Co oar Tah ee ee ee eee eee Raipur Rainan, Jhadiala, Ramgarh, 

khanpur, Jatana Newan, Manderan, manon Amrala, Dhi jra, Kalew: i 
majra, Naglan, Raia and Bir Ramgarh, : : rane ae 
——————— 


_(t) The. States’ Merger (Governors’ Pro- (2) The Provinces and States [Absorpti / 
vinces) Order, 1949 [App. XLIV, White Paper, Enclaves) Order, 1950 [S. O. oa 
on Indian States). - White Paper on Indian States, P- 343). ‘ 
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3, Four Revenue Estate of Kapurthala near Jullundur City :—Bastinau, Bastishahkuli, Kotla 
and Kotsaddiq. 

4. The following 6 villages in Bhatinda District :—Lakhnaurasahib, Mohri, Klalmajra, Tejan, 
Nadiali, and Khera. 

‘i 5. Sub-Tehsil Bawal of Magindargarh District divided into two enclaves and comprising 3 
vi AGES, 

6. Two enclaves of Tehsil Rajpur District Patiala consisting of 6 villages. 

7-, Chhachrauli area of former Kalsia State (excluding villages of Police Station Dera Sassi) 
consisting of 115 villages including 13,228 acres of the following Forests area :—Bagpat, Khallanwala, 
Kansali, Jakkan, Shehzhadwala, Darpur, Ibrahimpur, Jatanwala, Taharpur, Salinpur Kohi, Ban 
Sankor and Khol Fatehgarh.” 

Enclaves transferred from Rajasthan to East Punjab? : 


“‘Khori and Neemkhera villages of former Bharatpur State.” 


PART B 


NAmeEs OF STATES 


1. Hyderabad. 6. Rajasthan. 

2. Jammu and Kashmir 7. Saurashtra. 

3. Madhya Bharat. 8. Travancore-Cochin. 
4. Mysore. eS gt EN ORS 
5. Patiala and East Punjab 


States Union. 


TERRITORIES OF STATES 


The territory of the State in this Part shall comprise the territory 
which, immediately before the commencement of this Constitution was 
comprised in, or administered by the Government of, the corresponding 
Indian State, and in the case of the State of Madhya Bharat, shall 
also comprise the territory which, immediately before such commence- 
ment was comprised in the Chief Commissioner’s Province of Panth 
Piploda?#. 


Enclaves transferred from Madras to Hyderabad? : 

1. The following villages in Lingagiri Group of District Kistna :—Kalvapalli, 
Guddam, Sarwa Varam, Laxmi Puram, Linga Giri, Lekka Varam, Srinivas Puram, 
Puram, Kundish Guddam, Ganuga Banda, Amravaram, Ayanna Guddam (Anjneyapuram, 


Kavasaram 
Sitaram 


) 


2. The following villages of District Warrangal :—Mulu Kumadeo (Mulugumadu), Malla 
Varam and Rumapi Malla (Rumpimalla).” 

Enclaves transferred from Bombay to Hyderabad? : 

“1, The following villages of Nardgaon Taluka in District Nasik :— 
ena ; d, Babul Khede, 


Kawitkhede, Anchalgaon, Balhegaon, Hingane Kanad, Sakegaon, Pokhat Kana 
Khirdi Kanad, Salegaon, Malegaon, Bhokargaon. 

2, The following villages of Chalisgaon in Distric Moa Kanads 
Malpur, Vadali Pra Kanad, Bokangaon, Palasgaon, Banshendra, Hatnur, Jamadi Pra Kana 
Chapaner, Jalgaon Pra Kanad, Wodolwadi, Chikalthan, Withalpur. 


SF Wi ae ee a ore er 


iginal Cls. (a) and (4), by the Constitution 
aniesdneat & the First and Fourth Schedules) 
Order, 1950, Gazelle of India, Extraordinary, 


dated 25-1-50. bad (Exchange at 


t East Khandesh :—Narsingpur, Maranpur’ 


(2-a) Vide Footnote (2), page 747- 
(3) ‘Vindhya Pradesh’, which was State 
No. g of Part B, has been transferred to Part C, 


by the Constitution (Amendment of the First 
and Fourth Schedules Order, 1950, C. O. 3; 
Cazette of India, Extraordinary, dated 25-1-50- 

(4) This paragraph was substituted for the 


The India and Hyderal c 
inclaves) Order, 1950 [App- LIL, White Paper, 
on Indian States]. 
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3. Malunja (Budruk) village of Nevasa Taluka in District of Ahmednagar. 


The following villages of Patardi Taluka in District Ahmednagar :—Arvi, Jhapwadi, Saroor, 
Kanujwadi, Koalwadi, Rakshas Bhawan, Hinganwadi, Gomalwadi, Hingalwadi, Pimpalwadi. 


5. The following villages of Jamkhed Mahal in District Abmcdnagar :—Khokar Mohu, 
Ghogawadi, Buragwadi, Rupawadi, Shirasmarga, Kalwadi, Bandalwadi, Taratwadi, Deemakwadi, 
Soangaon, Murshidpur, Khelad, Dongargaon, Devi Nimbagaon Kada, Seri (Khurd}, Gandiwadi, 
Kansiwadi, Amwadi, Kaswadi, Brahmangaon, Bhalaoni, Hajipur, Handewadi, Amalner, Pimpal- 
wandi, Pangri, Ambawadi, Maserwadi, Chendorwadi, Jadowadi, Saradwadi, Bidarwadi, Depotwadi, 
Kusulamb, Godewadi, Bharatwadi, Nalwandi, Bongarkinni, Batachiwadi, Naskwadi, Pimpalgoan 
Dhar, Nirgudi, Kodewadi, Tirumalwadi, Bidawadi, Domri, Maibwadi, Ganjwadi, Bhidasangvi. 

6. The following villages of Sholapur Taluka in District Sholapur :—Hadalgi, Kukrambawadi, 
Thadala, Kukramba, Katachiwadi, Mangrole Sardwadi, Khandikarwadi, Arlibudruka, Kalegaon, 
Kesarjawalga. 

7. The following villages of Barsi Taluka in District Sholapur :—-Savargaon Upla, Wagoli, 
Kajla, Pawarwadi, Rajwadi. 

8. Sonari Village of Karmala Taluka in District Sholapur. 

g. Ainapur and Bhilwad villages of Sindgi Taluka in District Bijapur. 


10. The following villages of Ron Taluka in District Dharwar :—Hagdahal, Hirejundgud, 
Hirebahadurdinni, Hanmanhal.” 


Indian States forming Madhya Bharat®,— 


“Alirajpur Barwani, Dewas (Junior), Dewas (Senior), Dhar, Gwalior, Indore, Jaora, Jhabua, 
Khilchipur, Narsingarh, Rajgarh Ratlam, Sailana, Sitamau, Jobat, Kathiwara, Kurwai, Mathwar, 
Piploda Nimkhera, Pathari, Muhammadgarh.”” 


Buumia STATES 


Enclaves transferred from Madhya Pradesh to Madhya Bharat? : 


“The following villages of Khandwa Tehsil in Ditstrict Nimar :—Nagawan, Laundi, Bijgohan, 
Shahpur, Kanapur, Dalchi, Selda, Balabad, Katora, Sangwi, Kheri, Rawer, Pachla, Kankaria, 
Jaikher, Phangaon, Bhogwan Sipani, Mahegaon, Tajpura, Bhogawan, Nipani, Khanpura, Takli, 
Dobhan, Lachhan, Kalan, Jamnia, Amba, Beria, Khas Bagda, Buzrug, Bania Khurd, Guraria, 
Tamolia, Amarputa, Nimkheri, Chitawad, Bhulgaon, Nilkanth, Raharkot, Arsi, Mirzapur, Barud.” 





*Nore.—Total area 93.28 sq. miles including 18 sq. miles of Reserve Forest and the Govern- 
ment tank at Lachhora. 
Enclaves transferred from Uttar Pradesh to Madhya Bharat® : 
“Katha village of Tehsil and District Jalaun.”” 
Enclaves transferred from Bhopal to Madhya Bharat® : 
“1, The following villages of Ashta Tehsil :—Dodi, Harru Kheri, Semli Khera. 
2. The following villages of Piklon Tehsil :—Deoli, Sankrod, Bhainswaya, N: ti 
Nagar, Chopra, Bisrai, Bisraya, Mala, Piklon. ane Heater ayes Nabe cutesy Bae 
3. The Parlia Mohibba village of Jawar Tehsil. 
4. The following villages of Schore Tehsil :—Jamner, Unchod.” 


Enclaves transferred from Vindhya Pradesh to Madhya Bharat® : 


“he The following villages of former Khaniadhana State :—Badali, Bi i 

Deori, Durgapur, Dharampura, Ganesh Khera, Hukumpur, Himatpur, Kintin eee ea 
Khaniadhana, Kanchanpur, Jalimpur, Mahrauli, Mudia, Nadanwara Nimkhera Panih: : P. he ? 
Pura, Sanawal Kalan, Silawal Khurd, Silpura, Urahi. 7 5 ee 


2. The following villages of former Orcha State :—Garrera, Rajapur. 


3. The following villages of former Datia State :-—B: i i : 
Bedna, Bisaipur, Bhusalai Khurd, Beri Nokora, Cahavais,, OMedaet, ‘Goaciart t Derkechari, 
Kalan Toria Khurd, Kodila, Kamanpura, Kolaria, Kumaria Rai, Kurgawana, Lada Lohr, pasdeor, 
Mau, Naganpur, Pali Pawari, Pardhana, Piprauli, Phuskar Reo, Rai Neja, Sawaw: Fahawaili, 
Sohdowra, Tal Bheo, Taka Bujurg, Taka Khurd,.” 5 Nea, Sawawali Khurd, 


Enclaves transferred from Rajasthan to Madhya Bharat® : 
“a. The following villages of Tehsil Begum District Chit! — 
Kanwarji ka Khera, Khanpura, Jaswantpura, Pand Kuri, Palacins Raawebee pine Kecae 
: 
es pect wee om . Spy erry co 2 anna Ay, 
si) App. XXXVIII, White Paper on Indian «8 App. LI, ibid. ed 
(7) App. LI, ibid. . (9) App. LILI, ibid. 
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ka Khera, Luwa, Manakpur, Sujanpura, Ralaita, Sanwaria, June Purana, Naya Purana, Bhanwar 
ka Rajpura, Fatehkheri, Khoarakuri, Dingaria, Kulmia, Ubran, Kolpura, Umedpura, Bora Kuri, 
Inderji ka Khera, Piplia Gurha. : 

2. The following villages of Tehsil Chhoti Sadri District Chittoor.-—Bisalwas, Bharbharia, 
Sarwana Borkheri, Ucher, Piplia Waria, Lusuria, Sir ka Khera, Semli, Milki, Palsoda, Nal Khera, 
Ranpura, Hadmatia. 


3. Bhanwar Kua village of Shahbad Pargana in Kotah District. 
4. Nimrol village of formec Dholpur State. 


5+ Chappén village of Sironj in former Tonk State.” 


Enclaves transferred from Madras to Mysore%® : 

“t. The following villages of Madakasire Taluk of District Anantapur :—Burdakunte, Palyam, 
Bettur, Bettagaudawahalli, Ballasamudram, Badigondanahalli, Bhilmanakunta, Bullasamudram, 
Erragattupalim, Honnapuram, Kanajanahalli, Kotagerlahalli, Narasapuram, Sarjammanahalli, 
Tsautikuntapalli, Virpugcodanahalli. 

2. The following villages of Salem District :—Angisattipalli, Adesundatti, Agraharam, Arleri, 
Balapanapalli, Bandapuram, Ettakodi, Chattihallikere, Karagatannapalli, Kuntenahalli, Madiralam, 
Moreasure, Nagnyakkanapalli, Rayasandiram, Settipalli, Talasandodi, Tulukanapalli, Turusanda- 
palli. 

3. The following villages of Goondapur Taluk in District South Canara :—Bailgi, Benhatti, 
Baijkal, Birdemaru, Gurtakair, Garte, Gachika, Habbige, Hennamagane R.F., Honnar, Hosahalli 
Holegaru, Hosagudde, Halumane, Holegarugudda, Honnar Magane R.F., Kote Shirur, Kottegudda 
Kalkamadi, Lakmane, Mairgudda, Nagodi, Nittur, Manchagalale, Menasinagudde R.F., Markatta,, 
Malckoppa, Ratihalli, Shirar, Uruthi.” 

Indian States forming Patiala and East Punjab States Union ® : 
“Faridkot, Jind, Kapurthala, Malerkotla, Nabha, Patiala, Kalsia, Nalagarh.” 
Enclaves transferred from East Punjab to Patiala and East Punjab States Union}? : 

“1, Dagshai. 2. Barauli including Sabattu. 3. Sanawar. 4. Kasauli. 5. Khallag. 
6. Kala. 

7. The following 4o villages of Tahsils Samrala and Ludhiana in Ludhiana District :—Gajan 
Majra, Rurki Kalan, Rurki Khurd, Ladewal, Dheromajra, Jabomajra, Sandhur, Manke, Khiali, 
Sanor, Chakrohi, Chananwal, Raisar, Bhotna, Chung, Bidhata, Shehana, Burj Fatehgarh, Patti 
Darska, Malianwala, Kaira, Bakhatgarh, Pakhoke, Chima, Jodhpur, Pholewal, Sandharkhurd, 
Ghanda Banna, Dhapali, Dhingarh, Alike, Jathoke, Ghareli, Bhunder, Chaoke, Pirkot, Bhaini Chuhar, 
Bhupwali, Bagriam and Jandiali Kalan. 

8. One enclave of Police Station Budhlada of Hissar District consisting of 15 villages. As 

9. The following 32 villages of Tahsils Kaithal and Thanesar in Karnal District :—Bibipur 
Khurd, Dhandhian, Naraingarh, Gutmenrha, Bishangarh, Katakheri, Khakat Khurd, Buchenpyee 
Jattan, Baran, Sidhowal, Rakherha, Main, Mardaheri, Nanansu, Batoi, Khurd, Shadipur, bi el 
Kakra, Mavi, Chatehrha, Tullewal, Kishangarh alias Darola, Daroli, Nasurpur, Asarpur, ae jarpur, 
Jamalpur, Paharpur, Danipur-Khudadadpur, Harigarh-Butasinghwala, Kharyal, Rattakhen. . 

10, One enclave consisting of the following 16 villages of Tehsil Kharar in Ambala Di he, 
Bibipur, Batta, Silkapra, Sil, Lonon, Mulanpur, Sadiqpur, Kajjalmajri, Garangan, ue i > 
Malan Majri, Roopa Heri, Kheri Birusingh, Dadiana, Railon, Bhaganpur and Gadh Hera. 


Enclaves transferred from Himachal Pradesh to Patiala’! and East Punjab States en ' 

“Two sma!l portions of Himachal consisting of Rampur Vanka and Kotah villages lying 
between Simla and Bharauli.” 

Indian States forming Rajasthan’*— aad 

“Alwar, Bharatpur, Dholpur, Karauli, Bikaner, Jaipur, Jaisalmer, Jodhpur, rier ai ai hy 
Kishengarh, Jhalawar, Bundi, Tonk, Banswara, Shahpura, Dhungarpur, Udaipur 

Enclaves transferred from Bombay to Rajasthan™® : 

“Varanba and Sarvane villages of former Wav State.’ 


Enclaves transferred from East Punjab to Rajasthan™* : eos eal atts 
“1, The following villages of Tehsil Ferozepur Jhirka in Dt. Gurgaon :—Fatehpur, 2 
Gajuka, Hasamdika. i in District. Gurgaon :—Sansairi, Shahajahanpur, 


2. The following villages of Tehsil Rewari 
Foladpur Boari and Chaubara.” ; 
Enclaves transferred from Uttar Pradesh to Rajasthai 


“4, Phulwara village of District Muttra. 


nis; 


(10) App. LI, White Paper on Indian States. 
(11) App. LI, ibid. 
(12) App. XL, ibid. 


(13) App. LI, ibid. 
a) App. LI, ibid. 
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2. The following villages of District Agra :—Mai Gujar, Samauna, Indauli, Jarga.” 


Enclaves transferred from Madhya Bharat to Rajasthan‘ : 


“1, The following villages of Tehsil Neemuch in District Mandysaur :—Chirkheda (including 
Khera and Sedh), Miloni Khera (Meroli), Gangapur including Khera Sundan), Bhandera, Arnia, 
Udaliavyas, Khajuria, Naithal, Majhawas, Surawas, Padliavyas, Piplivyas, Surajpura J, Narabadia 
J. Pipliadeoda J, Koshial J, Radaikheda J, KaroliJ, Bhatoli-Gujran J, Nimgoan, Jhadsadri J, Mewada]J, 
‘Madfia. Ghodakheda J, Bhutkheda J, Chadlia J, Pilana M, Utelheda M, Nikumbh J, Punaoli J, 
Pindoda J, Dhedasutaran J, Bhatolibrahman J, Kachumbra J, Padlia, Rajpura, Kesoda, Chatera M 
(Gatod:, Khedakundal J (Motipura), Nanumantiakundal, Chandoli, Basedikundal J (Nankia), 
Jalodia J, Bhukanganj, Bhichor, Pohampur, Nal, Basota, Allunpur, Mahesara, Muroli, Sheopura J, 
‘Nadwal, Amarkhal, Amalda-Jhalanpur, Narsinghpur, Bhanoda, Dewri, Madhcopur, Bhawanipura, 
Gudha ‘including Kurantia), Nimods, Tejpura, Haripura, Annadpur, Tawa, Jhadol, Kishanpura, 
Hardeopura, Chawadia-Bhichor, Gopalpur, Kethoda, Madona, Bhawancha, Tukrai, Remnagar, 
Nayagaon, Basifatehpur, Raeti, Awalaheda, Kheda, Karanpura, Rakiakheda, Deopur, Dhanora, 
Gulana, Bemanheda, Jaisinghpura, Padawas, Mankeshwar, Haripura, Nilwadah (Charsa’, 
Dhamancha Kalda. 


2. Amalheda village of Tehsil Sheopur in District Morena.” 
Indian States forming Saurashtra?$ : 


“Nawanagar, Bhavnagar, Porbandar, Dharangadhra, Morvi, Gondal, Jafrabad, Wankaner, 
Palitana, Dhrol, Limbdi, Rajkot, Wadhwan, Lakhtar, Sayla, Chuda, Vala, Jasdan, Amarnagar, 
Thana Devli, Vadia, Lathi, Muli, Bajana, Virpur, Maliya, Kotda-Sangani, Jetpur, Bilkha, Patdi, 
Khirasra, Junagadh and Manavadar.” 


Enclaves transferred from Bombay to Saurashira‘? : . 


“4, The following villages of Viramgam Taluka in Ahmedabad District :—Derwala, Dhanchi, 
Gedia, Kherwa, Modhwana, Sakar, Savlana and Tanmania. 


2. The following villages of Rampur Mahal in Ahmedabad District :—Bhadla Mota, Bodana, 





; Chorvira, Gangajal, Goraiya, Harania, Loya, Matra Nana, Nadala, Nagadka, Ninama, Noli, Ori, 


Samadiala, Sangoi, Shekhdod. 
3. Bhader and Bhalgam villages of Dhari Taluka in Amreli District. 
4. Khakhbai and Ningala villages of Khanbha Mahal in Amreli District, 


« 5 The following villages of Damnagar Mahal of Amreli District :—Ganeshgadh, Ishvaria, 
Rupavati and Shiyanagar,” ; 


6. Bhimkatta and Pati villages of Okhmandal Taluka in Amreli District. 

7. Muglana and Navagam Mota villages of Ghogho Mahal in Amreli District. 
8. Panavi and Muldhari villages of Dhanduka Taluka of Ahmedabad District.” 
Enclaves transferred from Madras to Travancore-Cochin}® : 

“tr, The following areas of Tirunelveli District :—Anjengo (100 ac Th i 

Panagudi (15 acres). ie esi Tome STS as 


2. The following areas of Malabar District :—Theneri (82, 58 acres), Vadavannur (63, 41 acres), 


Peruvemba, (51, 72 acres}, Kootallur (4, 81 acres), Elapully (31, 06 s), Elay: i 
Panayur (rt, 84 acres) and Palathulli, 1, 62 acres). 1G Peres Eoghan (ty 08 ner) 


PART C 


Names oF STATES 


1, Ajmer. 5. Delhi. 
2. Bhopal. 6. Himachal Pradesh. 
3. Bilaspur. 7. Kutch. 
oe ee eT 8. Manipur. 
4. Coorg. g. Tripura. 
10. Vindhya Pradesh.?°¢ 


—_—_—_—_—_—_—_— 


(15) App. LIII, White Paper on Indian States. Hence, it has been omitted from the Part 
’ 


' 16) Apps. XXXIV, XXXVI, ibid. by the Constitution (Amendment of the First 
2 App. LI, ibid. and Fourth Schedules) Order, 1950 [c. o 
4 pp. LI, ibid, 3, Gazette of India, Exiracrdinary, 25-1- or 

9) Cooch-Behar, which was State No. 4 of (20) Vindhya Pradesh has heen eens 


Part GC, has merged with West Bengal. from Part B to Part C, by the same Order 
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TERRITORIES OF STATES 


The territory of each of the States of Ajmer, Coorg and Delhi 
shall comprise the territory which immediately before the commence- 
ment of this Constitution was comprised in the Chief Commissioner’s 
Provinces of Ajmer-Merwara, Coorg and Delhi, respectively. 


The territory of each of the other States in this Part shall comprise 
the territories which, by virtue of an order made under section 290-A 
of the Government of India Act, 1935, were immediately before 
the commencement of this Constitution being administered as if 
they were a Chief Commissioner’s Province of the same name. 


PART D 


The Andaman and Nicobar Islands. 


Indian States forming Himachal Pradesh®? : 

**Baghal, Baghat, Balsan, Bashahr, Bhajji, Bija, Darkoti, Dhami, Jubbal, Keonthal, Kumharsai 
Kunihar, Kuthar, Mahlog, Sangri, Mangal, Sirmur, Tharoch, ae, Mandi, and Suk 

Enclaves transferred from East Punjab to Himachal Pradesh*? : 

“Solan Cantonment, Kothkhai, Kotgarh.” 

Enclaves transferred from Uttar Pradesh to Himachal Pradesh?? : 


“ Sansog and Bhattar villages of Chakrata Tahsil in Dehra Dun District.” 


Enclaves transferred from Patiala and East Punjab Union to Himachal Pradesh?? : 


1, The area called Kufri of Pinjaur District. 
2. The following villages of former Nalagarh State :—Dhar Khulag, Goila, Jamrarha, Nathal, 
Kunjiara, Sureta and Baragraon Jungle.” 


Areas included in Kutch?4 : 
« (j) The State of Kutch, excluding the area known as Kutchigarh situate in Okhamandal. 


(ii) That part of the United State of Saurashtra which is comprised in the Adboi Mahal of 


Morvi, consisting of the seven villages Adhoi, Dhama, Gamdan, Halara, Lakhpat, Rampur and 


Vasatava.”” 


Manipur and Tripura : [See Apps. XXXI-XXXII of the White Paper on Indian 


States.] 
Indian States forming Vindhya Pradesh?’ : 
“Ajaigarh, Baoni, Baraundha, Bijawar, Chhatarpur, Charkhari, Datia, Maihar, Nagod, Orchha 
Panna, Rewa, Samthar, Alipur, Banka Pahari, Beri, Bhaisaundha, Bihat, Bijna, Dhurwai, Gaurihar, 
Garrauli, Jaso, Jigini, Kamta-Rajaula, Khaniadhana, Kothi, Lugasi, Naigawan-Robai, Pahra, 
Paldeo (Nayagaon), Sararila, Sohawal, Taraon and Tori-Fatehpur.” 


Enclaves transferred from Central Provinces and Berar to Vindhya Pradesh’ : 


Budera village of Banda Tahsil—(District Saugor). 2. The following villages of Hatta, 
Tahsil (District Saugor)—Madanwa (Bhensroi) Kupi, Udla. 3. The following villages of 
Murwara Tahsil | (District Jubbulpore }— Mand, Banjaria, Gundan, Pitebra, Guraiya, Jhan‘bar, 
Pachoha, Junwahi, Bara, Khalond and Kai.” 


Enclaves transferred from Uttar Pradesh to Vindhya Pradesh’ : 
The following villages of Jhansi District :-— 
. i 


: act apael 

rhe States Merger (Chief Commissioners’ (24) The States’ Merger (Chief Commissioners 

se Oe iaae p. XLVII, White Provinces) Order, 1949 [S.O. aie XLVI, 
Paper Indian States, p. 313J- White Paper on Indian States, p. 314]. r 

“te2) “Rhe Provinces “ad States (Absorption § (25) App. XXXII, White Paper on Indian 

2? aves) Order, 1949 [S- O. 35=App- LI, States. . 

an pipe oi ee St : (1) The Provinces and States (Absorption of 

(23) App. LI, White Paper on Indian States Enclaves) Order, 1950 [S. O. 35=APP- 
(M.S. 6). White Paper on Indian States, P- 341). 


‘ 
Ow 


‘ 


"he 


(21) 
Provinces) Order, 1949 (Api 





’ 
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ta) Tila, Kainan and Jugyai villages of Jhansi Tehsil. 
.b\ Jer, Khiston, Kharon, Jarua and Pahari Buzurg villages of Mau Tehsil. 
2, Negawan village of Tehsil Kulpahar in District Hamirpur. 
3. The following villages of Banda District :—~ 
(a) Jai Baram, Matra Brahmanan, Khaddi and Silap villages of Tehsil Banda. 
ib) Narainpur, Majhgawan, Nayagaon and Sidhpur Kalan villages of Tehsil Naraini. 
4. Chaukhandi and Khoha villages of Tehsil Karchahana in District Allahabad.” 





SECOND SCHEDULE 


(3), 65 (3), 75 (6), 97, 125, 148 (3), 158 (3), 164 (5). 
186 and 221] 


PART A 


PROVISIONS AS TO THE PRESIDENT AND THE GOVERNORS OF STATES 
SPECIFIED IN Part A OF THE First SCHEDULE 


1. There shall be paid to the President and to the Governors 
of the States specified in Part A of the First Schedule the following 
emoluments per mensem, that is to say :— 

The President 10,000 rupecs 

The Governor of a State 5,500 rupees 

2. There shall also be paid to the President and to the Governors 
of the States so specified such allowances as were payable respectively 
to the Governor-General of the Dominion of India and to the Gover- 
nors of the corresponding Provinces immediately before the 
commencement of this Constitution. * ; 

3. The President and the Governors of such States throughout 
their respective terms of office shall be entitled to the same privileges 
to which the Governor-General and the Governors of the correspond- 
ing Provinces were respectively entitled immediately before the 
commencement of this Constitution.” 

4. While the Vice-President or any other person is discharging 
the functions of, or is acting as, President, or any person is discharging 
the functions of the Governor, he shall be entitled to the same emolu- 
ments, allowances and privileges as the President or the Governor 


Megas functions he discharges or for whom he acts, as the case may 
e. 


{Articles 59 


PART B 


PROVISIONS AS TO THE MINISTERS FOR THE UNION AND FOR THE STATES 
iN Part A AND Part B or THE First SCHEDULE 


There shall be paid to the Prime Minister and 

re : to each of 
the other Ministers for the Union such salaries and allowances as 
were payable respectively to the Prime Minister and to each of the 


other .Ministers for the Dominion of India i i 
: immediately beft 
commencement of this Constitution. 2 ete 


ooo OO '- OO 


(2) The provisions relating to the allowances 
and privileges af the Governors, . immediately 
‘ preceding the commencement of this Consti- 


tution ‘are to be found in the Government of* 


India (Goyernors’’ Allowances and. Privileges) 


C—95 


Order, 1950, which came into force from ] 

1.1950 [Gazefle of India, Pie ae 
16-1-50] ‘replacing the Governmertt of India 
(Governors’ Allowances and Privileges) Order, 


» 1936.- 
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_ _6. There shall be paid to the Ministers for any State specified 
in Part A or Part B of the First Schedule such salaries and allowances 
as were payable to such Ministers for the corresponding Province 
or the corresponding Indian State, as the case may be, immediately 
before the commencement of this Constitution. 


PART CG 


PROVISIONS AS TO THE SPEAKER AND THE Deputy SPEAKER OF THE 
House oF THE PEOPLE AND THE CHAIRMAN AND THE DEPUTY 
CHAIRMAN OF THE COUNCIL OF STATES AND THE SPEAKER AND 
THE Deputy SPEAKER OF THE LEGISLATIVE ASSEMBLY OF A STATE 
iN Part A oF THE First SCHEDULE AND THE CHAIRMAN AND 
THE Deputy CHAIRMAN OF THE LEGISLATIVE COUNCIL OF ANY 
suCH STATE 
7. There shall be paid to the Speaker of the House of the People 

and the Chairman of the Council of States such salaries and allowances 

as were payable to the Speaker of the Constituent Assembly of the 

Dominion of India immediately before the commencement of this 

Constitution, and there shall be paid to the Deputy Speaker of the 

House of the People and to the Deputy Chairman of the Council 

of States such salaries and allowances as were payable to the Deputy 

Speaker of the Constituent Assembly of the Dominion of India imme- 

diately before such commencement. 

8. There shall be paid to the Speaker and the Deputy Speaker 
of the Legislative Assembly of a State specified in Part A of the First 
Schedule and to the Chairman and the Deputy Chairman of the 
Legislative Council of such State such salaries and allowances as 
were payable respectively to the Speaker and the Deputy Speaker 
of the Legislative Assembly and the President and the Deputy Presi- 
dent of the Legislative Council of the corresponding Province imme- 
diately before the commencement of this Constitution and, where 
the corresponding Province had no Legislative Council immediately 
before such commencement, there shall be paid to the Chairman 
and the Deputy Chairman of the Legislative Council of the State 
such salaries and allowances as the Governor of the State may deter- 


oa PART D 


PROVISIONS AS TO THE JUDGES OF THE SuPREME CourT AND ae 
Hicn Courts in STaTEs IN Part A oF THE First SCHEDU 


i Court 

There shall be paid to the Judges of the Supreme Court, 

in a time spent on actual service, salary at the following 

rates per mensem, that is to say :— ve 
The Chief Justice 5,00 p 

4,000 rupees 


Any other Judge ae a 

Provided that if a Judge of the Supreme Court at at ee 
his appointment is in receipt of a pension (other than ne rl 
or wound pension) in respect of any previous service 
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Government of India or any of its predecessor Governments or under 
the Government of a State or any of its predecessor Governments, 
his salary in respect of service in the Supreme Court shall be reduced 
by the amount of that pension. 

(2) Every Judge of the Supreme Court shall be entitled without 
payment of rent to the use of an official residence. 

(3) Nothing in sub-paragraph (2) of this paragraph shall 
apply to a Judge who, immediately before the commencement of 
this Constitution,— 


(a) was holding office as the Chief Justice of the Federal 
Court and has become on such commencement the Chief Justice 
of the Supreme Court under clause (1) of article 374, or 


(b) was holding office as any other Judge of the Federal Court 
and has on such commencement become a Judge (other than the 
Chief Justice) of the Supreme Court under the said clause, 
during the period he holds office as such Chief Justice or other Judge, 
and every Judge who so becomes the Chief Justice or other Judge 
of the Supreme Court shall, in respect of time spent on actual service 
as such Chief Justice or other Judge, as the case may be, be entitled 
to receive in addition to the salary specified in sub-paragraph (1) 
of this paragraph as special pay an amount equivalent to the difference 
between the salary so specified and the salary which he was drawing 
immediately before such commencement. 


(4) Every Judge of the Supreme Court shall receive such 
reasonable allowances to reimburse him for expenses incurred in 
travelling on duty within the territory of India and shall be afforded 
such reasonable facilities in connection with travelling as the Presi- 
dent may from time to time prescribe. 


(5) The rights in respect of leave of absence (including leave. 
allowances) and pension of the Judges of the Supreme Court shall 
be governed by the provisions which, immediately before the com- 
mencement of this Constitution, were applicable to the Judges of the 
Federal Court. 


10. (1) There shall be paid to the Judges of the High Court 
of each State specified in Part A of the First Schedule, in eset of 
time spent on actual service, salary at the following rates per mensem 
that is to say :— , 

The Chief Justice -- 4,000 rupees 


Any other Judge 3,500 rupees 


(2) Every person who immediately before the co 
of this Constitution— f eee Te 


r (a) was holding office as the Chief Justice of a Hi 

Tusice poe ane bara theages Spinone bee ee Ce 
ce of the Fil: court mm t i 

of article 376, - € corresponding plate under clause (1) 
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(6) was holding office as any other Judge of a High Court 
in any Province and has on such commencement become a Judge 
(other than the Chief Justice) of the High Court in the corresponding 
State under the said clause, 


shall, if he was immediately before such commencement drawing 
a salary at a rate higher than that specified in sub-paragraph (1) 
of this paragraph, be entitled to receive in respect of time spent on 
actual service as such Chief Justice or other Judge, as the case 
may be, in addition to the salary specified in the said sub-paragraph 
as special pay an amount equivalent to the difference between the 
salary so specified and the salary which he was drawing immedi- 
ately before such commencement. 

(3) Every Judge of a High Court shall receive such reasonable 
allowances to reimburse him for expenses incurred in travelling on 
duty within the territory of India and shall be afforded such reasonable 
facilities in connection with travelling as the President may . from 
time to time prescribe. 

(4) The rights in respect of leave of absence (including leave 
allowances) and pension of the Judges of the High Court of any State 
shall be governed by the provisions which, immediately before the 
commencement of this Constitution, were applicable to the Judges 
of the High Court in the corresponding Province. 

11. In this Part, unless the context otherwise requires,— 


(a) the expression ‘“‘ Chief Justice’ includes an acting Chief 
Justice, and a ‘‘ Judge” includes an ad hoc Judge ; 

(b) ‘actual service” includes— 

(i) time spent by a Judge on duty as a Judge or in the perfor- 
mance of such other functions as he may at the request of the Presi- 
dent undertake to discharge ; 

(ii) vacations, excluding any time during which the Judge 
is absent on leave ; and 

(iii) joining time on transfer from a High Court to the Supreme 
Court or from one High Court to another. 


PART E 


PROVISIONS AS TO THE COMPTROLLER AND AupDITOR-GENER 


i Auditor- 
: There shall be paid to the Comptroller and ‘ 
Geis of India a salary at the rate of four thousand rupees per 


sates i i diately before 

(2) The person who was holding office immeaia sae India 
the commencement of this Constitution as Auditor-Genera, bere 
and has become on such commencement the Comptroller sare ay 
General of India under article 377 shall in addition : rag reeeive 
specified in sub-paragraph (1) of this paragraph be entit a he. 
as special pay an amount equivalent to the difference 


AL OF INDIA 
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salary so specified and the salary which he was drawing as Auditor- 
General of India immediately before such commencement. 


(3) The rights in respect of leave of absence and pension and 
the other conditions of service of the Comptroller and Auditor- 
General of India shall be governed or shall continue to be governed 
as the case may be, by the provisions which were applicable to the 
Auditor-General of India immediately before the commencement 
of this Constitution and all references in those provisions to the 
Governor-General shall be construed as references to the President. 


THIRD SCHEDULE 


[Articles 75 (4), 99, 124 (6), 148 (2), 164 (3), 188 and 219] 
Forms of Oaths or Affirmations 
I 
Form of oath of office for a Minister for the Union :— 
swear in the name of God 
“TT AB., do———_——_—_—_——that I will bear true 
solemnly affirm 
faith and allegiance to the Constitution of India as by law established, 
that I will faithfully and conscientiously discharge my duties as a 
Minister for the Union and that I will do right to all manner of people 
in accordance with the Constitution and the law, without fear or 
favour, affection or illwill.”’ 
II 
Form of oath of secrecy for a Minister for the Union :— 
swear in the name of God 
“T, A.B., do——_——_——————that I will not directly 
solemnly affirm 

or indirectly communicate or reveal to any person or persons any 
matter which shall be brought under my consideration or shall 
become known to me as a Minister for the Union except as may be 
required for the due discharge of my duties as such Minister.” 


Ill 


Form of oath or affirmation to be made by a member of Parlia- 
ment :— 
“*J, A.B., having been elected (or nominated) a member of the 
: swear in the na Gi 
Council of States (or the House of the People) do eee eee 
; ; solemnly affirm 
that I will bear true faith and allegiance to the Constitution of India 
as by law established and that I will faithfully discharge the duty 
upon which I am about to enter.” : 


IV 


Form of oath or affirmation to be made by 


th 
’ Supreme Court and the Comptroller and Auditor-G: eduiees: othe 


eneral of India :-— 
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“J, A.B., having been appointed Chief Justice (or a Judge) 
of the Supreme Court of India (or Comptroller and Auditor-General of 
swear in the name of God 


India) do that I will bear true faith and 





solemnly affirm 
allegiance to the Constitution of India as by law established, that 
I will duly and faithfully and to the best of my ability, knowledge 
and judgment perform the duties of my office without fear or favour, 
eiceen or illwill and that I will uphold the Constitution and 
the laws.” 


Vv 


Form of oath of office for a Minister for a State :— 
swear in the name of God 
“JT, A.B., do————_—W¥+ that I will bear true 
solemnly affirm 

faith and allegiance to the Constitution of India as by law established, 
that I will faithfully and conscientiously discharge my duties as a 
Minister for the State of .. 2... . 2. eee eee eee and that 
I will do right to all manner of people in accordance with the 
Constitution and the law without fear or favour, affection or illwill.” 


VI 
Form of oath of secrecy for a Minister for a State :— 
swear in the name of God : 
“J, A.B., do— thar I will not directly 
solemnly affirm 

or indirectly communicate or reveal to any person or 
matter which shall be brought under my consideration o 
become known to me as a Minister for the Stateof.....-+> . 

. except as may be required for the due discharge of my duties 
as such Minister.” 


or persons any 
r_ shall 


VII 


Form of oath or affirmation to be made by a mem 
Legislature of a State :— 


“ i inated) a member of the 
I, A.B., having been elected (or ponte AeteeotGod 


ber of the 


Legislative Assembly (or Legislative Council), do solemnly affirm 


i j itution of 
that I will bear true faith and allegiance to the Constitu 
Tadia as by law established and that I will faithfully discharge the 


duty upon which I am about to enter.” 
Vill 


Form of oath or affirmation to be made by the Judges 
Court :— 


of a High 
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“T, A.B., having been appointed Chief Justice (or a Judge) of the 
swear in the name of God 








solemnly affirm 
that I will bear true faith and allegiance to the Constitution of India 
as by law established, that I will duly and faithfully and to the best 
of my ability, knowledge and judgment perform the duties of my 
office without fear or favour, affection or illwill and that] will uphold 
the Constitution and the laws.” 


High Court at (or of)... -----> do 


FOURTH SCHEDULE 
[Articles 4 (1), 80 (2) and 391] 
Allocation of seats in the Council of States 
To each State or group of States specified in the first column 
of the table of seats appended to this Schedule there shall be allotted 
the number of seats specified in the second column of the said table 
opposite to that State or group of States, as the case may be. 
TABLE OF SEATS 
THE COUNCIL OF STATES 


Representatives of States specified in Part A of the First Schedule 








I 2 
States Total Seats 
1. Assam 6 
2. Bihar aI 
3. Bombay 7 
4. Madhya Pradesh 12 
5. Madras 27 
6. Orissa 9 
7. Punjab 8 
8. Uttar Pradesh* 31 
6. West Bengal 14 
tt 
ToTaL .. 145 


(3) See p. 739 ante, 
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Representatives of States specified in Part B of the First Schedule 


-eoo--r nr eee 


I 2 


SS 


States Total Seats 
ne 


Hyderabad I 
Jammu and Kashmir 

Madhya Bharat 

Mysore 

Patiala and East Punjab States Union 
Rajasthan 

Saurashtra 


Travancore-Cochin 
% *4 


BOOST. OO oR CO 
DEeOW DOL 





Toran .. 494 





Representatives of States specified in Part C of the First Schedule 











I 2 
States and Groups of States Total Seats. 
ct a eee eee 

1. Ajmer) : 

2. Coorg 

3. Bhopal I 

4. Bilaspur \ ; 

5. Himachal Pradesh } 

* * «5 

6. Delhi ; 

7. Kutch 

8. Manipur) 2 

g. Tripura ; 
10. Vindhya Pradesh* 4 


SS Yt”; 
ToraL .. 10 


se Ra eae ee 


ToTaL OF ALL SEATS .- 204 





(4) See p. 748 avite. (5) See p. 751 ante. 
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FIFTH SCHEDULE 
[Article 244 (1)] 


Provisions as to the Administration and Control of Scheduled Areas and 
Scheduled Tribes. 


Scope of the Fifth Schedule —While the Sixth Schedule deals with the adminis- 
tration of the Tribal Areas in Assam (see Table A & B appended to paragraph 20 
of that Schedule, post), the Fifth Schedule deals with the administration of other 


Scheduled Areas and Tribes (as enumerated under paragraph 6 of the Fifth 
Schedule). 


Roughly speaking, the Fifth Schedule corresponds to the ‘Excluded Areas 
and Partially Excluded Areas’, as referred to in secs. 91-92 of the Government of 
India Act, 1935 and the Government of India (Excluded and Partially Excluded 
Areas) Order, 1936 (minus the Areas of Assam, which are included in the Sixth 
Schedule). The reasons why special provisions have been made for these Areas 
and Tribes are that they are culturally backward, and that their social and other 
customs are different from the rest of India.°® 


The special provision as regards the administration of all these Excluded 
and Partially Excluded Areas in the Government of India Act, 1935, were contained 
in S. 92 of that Act, which was as follows : 


“(1) The executive authority of a Province extends to excluded and partially excluded areas 
therein; but, notwithstanding antyhing in this Act, no Act of the Federal Legislature or of the Provincial 
legislature shall apply to an excluded area or partially excluded area, unless the Governor by public 
notification so directs, and the Governor in giving such a direction with respect to any Act may direct 


that the Act shall in its application to the area, or to any specified part thereof, have effect subject to 
such exceptions or modifications as he thinks fit. 


: (2) The Governor may make Regulations for the peace and good government of any area 
in a Province which is for the time being an excluded area, or a partially excluded area, and any 
Regulations so made may repeal or amend any Act of the Federal Legislature or of the Provincial 
Legislature, or any existing Indian law, which is for the time being applicable to the area in question. 


Regulations made under this sub-section shall be submitted forthwith to the Governor-General 
and until assented to by him in his discretion shall have no effect, and the provisions of this Part of 
this Act with respect to the power of His Majesty to disallow Acts shall apply in relation to any such 


Regulations assented to by the Governor-General as they apply in relation to Acts of a Provincial 
Legislature assented to by him. 


(3) The Governor shall, as respects any area in a Province which is for the time being an excluded 
area exercise his functions in his discretion.” 


The system of Administration provided for the Scheduled Areas and Tribes 
as provided in Parts A and B of the Fifth Schedule may be summarised as follows : 


The executive power of the Union shall extend to giving directives to the States regarding the 
administration of the Scheduled Areas,?_ Tribes Advisory Councils are to be constituted to give advice 


on such matters as welfare and advancement of the Scheduled Tribes in the States as may be referred 
to them by the Governor or Ruler’, 


The Governor or Ruler is authorised to direct that any particular Act of Parliament or of the 
legislature of the State shall not apply to a Scheduled Area or shall apply, only subject to exceptions 
or modifications, The Governor or Ruler is also authorized to make regulations to prohibit or restrict 
the transfer of land by, or among members of, the Scheduled Tribes, regulate the alloument of land, 


and regulate the business of moneylending. All such regulations made by the Governor or Ruler 
must have the assent of the President®, 





LK, 
(6) See Constituent Assembly Debates, Vol. (8) Para. 4. 

VU, Apps. C and D, pp. 108-9, 157. (9) Para. 5. 
(7) Para. 3. 


C—96 
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PART A 
GENERAL 


: 1. Interpretation—In this Schedule, unless the context otherwise 

requires, the expression “‘ State” means a State specified in Part A 
or Part B of the First Schedule but does not include the State of 
-\ssam. 


2. Executive power of a State in Scheduled Areas—Subject to the 
provisions of this Schedule, the executive power of a State extends 
to the Scheduled Areas therein. 

3. Report by the Governor or Rajpramukh to the President regarding 
the administration of Scheduled Areas—The Governor or Rajpramukh 
of each State having Scheduled Areas therein shall annually, or 
whenever so required by the President, make a report to the President 
regarding the administration of the Scheduled Areas in that State 
and the executive power of the Union shall extend to the giving 
of directions to the State as to the Administration of the said areas. 


PART B 


ADMINISTRATION AND CONTROL OF SCHEDULED AREAS AND SCHEDULED 
TRIBES 


4. Tribes Advisory Council—(1) There shall be established in 
each State having Scheduled Areas therein and, if the President so 
directs, also in any State having Scheduled Tribes, but not Scheduled 
Areas therein, a Tribes Advisory Council consisting of not more 
than twenty members of whom, as nearly as may be, theree-fourths 
shall be the representatives of the Scheduled Tribes in the Legislative 
Assembly of the State : 

Provided that if the number of representatives of the Scheduled 
Tribes in the Legislative Assembly of the State is less than the number 
of seats in the Tribes Advisory Council to be filed by such eT cae 
tatives, the remaining seats shall be filled by other members of those 
tribes. os ati 

(2) It shall be the duty of the Tribes Advisory Counci 
advise : such matters pertaining to the welfare and Se Ly 
of the Scheduled Tribes in the State as may be referred to them y 
the Governor or Rajpramukh, as the case may be. 


(3) The Governor or Rajpramukh may make rules prescribing 
or regulating, as the case may be,— 


(a) the number of members of the Council, the 
appointment and the appointment of the Chairman o 
and of the officers and servants thereof ; 


; : F : al : 
(b) the conduct of its meetings and its procedure in genera’ ; 


mode of their 
f the Council 


and 
(c) all other incidental matters. 
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5. Law applicable to Scheduled Areas.—(1) Notwithstanding any- 
thing in this Constitution, the Governor or Rajpramukh, as the 
case may be, may by public notification direct that any particular 
Act of Parliament or of the Legislature of the State shall not apply 
to a Scheduled Area or any part thereof in the State or shall apply 
to a Scheduled Area or any part thereof in the State subject to such 
exceptions and modifications as he may specify in the notification 
and any direction given under this sub-paragraph may be given 
so as to have retrospective effect. 


(2) The Governor or Rajpramukh, as the case may be, may 
make regulations for the peace and good government of any area 
in a State which is for the time being a Scheduled Area. 


In particular and without prejudice to the generality of the 
foregoing power, such regulations may— 


(a) prohibit or restrict the transfer of land by or among members 
of the Scheduled Tribes in such area ; 


(b) regulate the allotment of land to members of the Scheduled 
Tribes in such area ; 


(c) regulate the carrying on of business as moneylender by 
persons who lend money to members of the Scheduled Tribes in 
such area. 


(3) In making any such regulation as is referred to in sub- 
paragraph (2) of this paragraph, the Governor or Rajpramukh 
may repeal or amend any Act of Parliament or of the Legislature 
of the State or any existing law which is for the time being applicable 
to the area in question. 


; (4) All regulations made under this paragraph shall be sub- 
mitted forthwith to the President and, until assented to by him, shall 
have no effect. 


(5) No regulation shall be made under this paragraph unless 
the Governor or the Rajpramukh making the regulation has, in the 
case where there is a Tribes Advisory Council for the State, consulted 
such Council. 


Para. 5, Cl. (1) : Scope of Governor's Power to make notifications —The power of 
making a notification under the present Clause is a legislative power, and, in 
making a modification, the Governor (or Rajpramukh) is competent to change 
the whole aspect of an Act or Section referred to in the notification.}° 


“So as to have retrospective effect’ —In Fatindra v. Province of Bihar4}, the Federal 
Court held. that under the corresponding provision in S. g2 (1) of the Act of 1935 
Governor had no power by his Notification, to give retrospective effect to a Provincial 
statute, which itself was not retrospective, though, of course, the Governor might, 
by a subsequent notification, apply a Provincial statute to the Excluded Area with 
effect from the commencement of that statute. The above words have been en- 
grafted in the Constitution, to counteract the effect of that decision. It express] 
provides that in applying an Act of Parliament or ofa State Legislature, the Governor 


(10) Chhattwram v. Commr. of I.T. i i, i ‘ 
F.LJ. 92. am v. Commr. of (1947) rity) oa Province of Bihar, (1949) 
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may make such application retrospective,—without any limitation on his power 
as io the point of time from which such effect was to commence. 


* Notwithstanding anything in the Constitution, the Governor may... . . we 


These words make a departure from the corresponding provisions in S. 92, (1) 
of the Government of India Act, 1935. Under that Section, 


“no Act of the Dominion Legislature or of the Provincial Legislature shall apply to an excluded 

. avea, unless the Governor so directs.” . . .12 
There is no such provision in the Constitution to the above effect. On the 
contrary, Art. 245 (1) (p. 536, ante) provides that an Act of Parliament shall, of its 
own force apply to the whole of the territory of India, unless any part is excepted, 
and similarly, an Act of the State Legislature shall apply to the whole of the terri- 
tory of the State. The present Clause cf Para 5 of the Fifth Schedule constitutes 
an exception to the generality of the above provision in Art. 245 (1), viz., that the 
Governor may exclude the application of an Act of Parliament or a State Act in a 
Scheduled Area or may direct that it will be applicable subject to exceptions or 
modifications as may be specified in his Notification. But so long as and in so far 
as the Governor does not make any such notification, the general Acts of Parliament 
and of the State Legislature shall apply to the Areas referred to in the Fifth Schedule. 


Cl. (2) : Scope of Governor's power to make Regulations —While Cl. (1) gives 
the Governor the power or merely applying or modifying the application of Acts 
made by Parliament or the State Legislature, Cl. (2) confers powers of independent 
legislation of great width. He is given plenary power of legislation concerning 
these Areas, by traming regulations ‘ for the peace and good Government’ of that 
Area. He is the sole judge to decide whether the Regulation is required for the 
peace and good Government of the Area in question.1* There is no doubt that the 
Governor has under the present Clause the power of retrospective legislation just 
as the State Legislature possesses!*. Again, the ambit of the present power of the 
Governor is not restricted to any particular Entry or Entries of the Legislative Lists 
in the 7th Schedule. The plenary nature and extent of this power is alusrated 
Cl. (3) which says that in making any such Regulation, the Governor may aero 
(repeal or amend) any Act of Parliament or of the State Legislature so far as ie 
application to that Area is concerned. So. the power of the Governor to ma 
Regulations, extends to all the three Lists of the 7th Schedule.14 


The only limitations to the exercise of this plenary power are conta ie 
Paras. 4 and 5, viz., that they must be (i) made on previous consultatio® ae 
Tribes Advisory Council where there is such a Council ; and (ii) submitte 
assented to by the President. 


PART CG 
ScHEDULED AREAS ee 
_—(1) In this Constitution, the expres 
: Sail ee ae nih areas as the President may by order 
declare to be Scheduled Areas. 
(2) The President may at any time by order— sel 
(a) direct that the whole or any specified part of ae , 
Area shall cease to be a Scheduled Area or a part of suc ae : 
(6) alter, but only by way of rectification of boundaries, any 
Schedule Area ; ; 


- 1949) 
1947 





; tturam v. Province of Bihar, 
Ly be Natindra v. Province of Bihar, f 


“LJ. 225 (238). 


(12) See Jatindra v. Province of Bihar, (1947) 
F.L.J. 225 (246). . F 

(13) Chatturam vy. Province of Bihar, (1947)  F 
F.L.J. 92- 


J. 
J. 
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(c) on any alteration of the boundaries of a State or on the 
admission into the Union or the establishment of a new State, declare 
any territory not previouly included in any State to be, or to form 
part of, a Scheduled Area ; and any such order may contain such 
incidental and consequential provisions as appear to the President 
to be necessary and proper, but save as aforesaid, the order made 
under sub-paragraph (1) of this paragraph shall not be varied by 
any subsequent order. 


Para. 6, Cl. (1).—The President has made the Scheduled Areas (Part A States) 
Order, 1950, declaring what areas shall be ‘ Scheduled Areas’ [Cf. Art. 244, ante] 
within the States in Part A of the First Schedule of the Constitution : 


The Scheduled Areas (Part A States) Order, 1950,"* 
“ In exercise of the powers conferred by sub-paragraph (t) of paragraph 6 of the Fifth Schedule 
to the Constitution of India, the President is pleased to make the following Order, namely :— 
1. (1) This Order may be called THe ScHeouLeD Areas (Part A STATES) ORDER, 1959. 
(2) It shall come into force at once. 
2. The areas spzcified below are hereby declared to be the Scheduled Areas within the States 
specified in Part A of the First Schedule to the Constitution :— 
Bihar 
(1) Ranchi district. 
(2) Singhbhum district, excluding Dhalbhum sub-division. 
(3) Santal Parganas district, excluding Godda and Deoghar sub-divisions. 
(4) Latehar sub-division of Palamau district. 


Bombay 
(1) Navapur Petha, Akrani Mahal, and the villages belonging to the Parvi of Kathi, the Parvi 
of Nal, the Parvi of Singpur, the Walvi of Gaohali, the Wassawa of Chikhli, and the Parvi of Navalpur 
in West Khandesh district. 
(2) The Satpura Hills reserved forest arcas in East Khandesh district. 
(3) Surgana Mahal, Kalvan Taluka and Peint Petha, in Nasik district. 


ies (4) Jawhar, Dahanu and Shahapur Talukas and Mokhada and Umbergaon Pethas, in Thana 
istrict. 
ey pane district. 
rampur, Vijara, Bansda and Songadh Talukas and the vill i re 
and Nanchal areas of the Mangrol Taluka in Surat district. ee eee 
Sad A Sagbara and Valia Mahals, and Dediapada, Nandol and Jhaghadia Talukas in Broach 
istrict. 
pon (8) Chhota Udepur Taluka and the villages of Gad-Boriad Estate of Naswai Taluka, in Baroda 
istrict. i 
(9) Limkheda, Deogadh-Naria and Sant Talukas, and the vill i jeli 2 
included in Jhalod Taluka, in Panch Mahals district. Ree ner in ee SaaS 
ae ,{t9) Khedbrahma, Bhiloda and Meghraj Talukas, and Vijayanagar Mahal, in Sabarkantha 
istrict. 
Madhya Pradesh 
({t) Melghat taluq of Amravati district. 
(2) Baihar tahsil of Balaghat district. 
af Bast) ee and Dantewara Tahsils, and Kutru and Bhopalpatnam Zamindaris 
( oe tahsil of Betul district. 
<enda, Matin, Lapha, Uprora, Chhuri and Korba Zamindari i istri 
@) Ahici Zamindariin the Sironcha tahsil and the Dhanora, Dudmala, eae Gemarconk 
Khutgaon, Kotgal, Muramgaon, Palagarh, Rangi, Sirsundi, Sonsari, Chandals. Gilgaon Pai- 
Muranda and Potegaon Zamindarisin the Gadhchivoli asi of Chanda district. , : 
__ (7) Harrai, Gorakghat rpani, Batkagarh, Bard. 7 
Jagirs, and the portion of Pachmarhi Jagir, in Ghinitee dic ate Aenea Aah Sees 
(8) Ambagarh-Chauki, Aundhi, Koracha and Panabaras Zamindaris of Durg district 
(9) Bazag, Samnapur and Karanjia Revenue Inspectors’ Circles of Mandla district. 
aS oho Zeniniar _ Jashpur Tahsil of Raigarh district. . 
fi Siateences - r 
of Surge, mae sae nspectors’ Circle in Pal Tahsil and Samri and Changbhakar Tahsils 
, Madras ; 
(1) Laccadive Islands (including Minicoy) and Amindivi 
(2) East Godavari, West Godavari and Vicbiapateis Agere 


(15) C.O. 9, Gazette of Indig, Extraordinary, CJ. F 
Page 670, dated the 26th January, 1950, (aneah s es serene 53- 
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Orissa 


(1) Koraput, Mayurbhanj and Sundargarh districts. 
(2) Ganjan Agency, including Khondamals, but excluding the Chokpad Khandam and the 
Pandakhol Mouttha of Suruda Muliahs. 
Punjab 
Spiti and Lahaul in Kangra district. 


3. Any reference in the preceding paragraph to a territorial division by whatever name 
indicated shall be construed as a reference to the territorial division of that name as existing at the 
commencement of this Order. 


PART D 


AMENDMENT OF THE SCHEDULE 


7. Amendment of the Schedule——(1) Parliament may from time 
to time by law amend by way of addition, variation or repeal any of 
the provisions of this Schedule and, when the Schedule is so amended, 
any reference to this Schedule in this Constitution shall be construed 
as a reference to such Schedule as so amended. 


(2) No such law as is mentioned in sub-paragraph (1) of this 
paragraph shall be deemed to be an amendment of this Constitution 
for the purposes of article 368. 


SIXTH SCHEDULE 
[Articles 244 (2) and 275 (1).] 


Provisions as to the Administration of Tribal Areas in Assam. 


Scope of the Sixth Schedule—See under the Fifth Schedule, p. 761, ante. The 
provisions of the Sixth Schedule may be briefly summarised as follows : 


There are two Parts in the Table appended to this Schedule. The Areas 
in Part A shall be an ‘autonomous district’ by virtue of the Constitution, 1 and 
the provisions in Paras. 1-17 relate to the administration of these Autonomous 
included in Part B, on the other hand, shall, in the first ins- 


districts. The Areas inc other hand, ; ; 
tance, be governed by the Governor of Assam acting in his discretion, as the o 
of the President.!? But by notification issued [under Cl. (1) of Para. 18] by the 


Governor with the previous approval of the President, the provisions of Paras. 
i—17 relating to autonomous districts may be applied in whole or in part to any 


Area included in Part B.18 

The Areas included in Part A are not outside the executive authority of the a ad 
ment of Assam but provision is made for the creation of District Counci ie 
Regional Council. Again, barring such functions as law-making in NN ance 
fields, such as management of any forest, other than a reserved en sae ihe 
of property, marriage and social customs?? and certain judicial func f Parliament 
are to be exercised by the District or Regional Councils, the exon oO! cael 
as well as that of the Assam Legislature extends over these Areas, under the g' 


isi > notification, so directs.*! 
‘ovisions of Art. 245 (1). Unless the Governor, by notification, ‘Ge 
Tall such laws made a these Councils, are to have no effect, unless ne ae 
the Governor.22. The jurisdiction of the Supreme Court and Hig! een 
such Regional Tribunals is not barred, but the High Court’s power os 


6) ly to these Areas, unless the District Cot 
(10) Paras 18. (a oy Notification, so "directs. 


uncil, 


(17) Para. 18 (2)-(3)- 

(18) Para. 18 (1). (20) Para. 4. P 

(19) Para. 3; Para. 12 (a). As regards the (21) Para. 12 (4). 
matters enumerated in Para. 3, Acts of Parlia- (22) Para. (3)- 


ment or of the Assam Legislature shall not 
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suits and cases as are mentioned in paragraph 4 (2), is subjected to regulation by 
Order of the Governor?*. 

1. Autonomous districts and autonomous regions.—(1) Subject to 
the provisions of this paragraph, the tribal areas in each item of 
Part A of the table appended to paragraph 20 of this Schedule shall 
be an autonomous district. 

(2) If there are different Scheduled Tribes in an autonomous 
district, the Governor may, by public notification, divide the area 
or areas inhabited by them into autonomous regions. 

(3) The Governor may, by public notification.— 

(a) include any area in Part A of the said table, 

(b) exclude any area from Part A of the said table, 

(c) create a new autonomous district, 

(d) increase the area of any autonomous district, 

(e) diminish the area of an autonomous district, . 

(f) unite two or more autonomous districts or parts thereof 
so as to form one autonomous district, 

(g) define the boundaries of any autonomous district : 

Provided that no order shall be made by the Governor under 
clauses (c) (d), (e) and (f) of this sub-paragraph except after consi- 
deration of the report of a Commission appointed under sub-paragraph 
(1) of paragraph 14 of this Schedule. 

2. Constitution of District Councils and Regional Councils —(1) There 
shall be a District Council for each autonomous district consisting 
of not more than twenty-four members, of whom not less than three- 
fourths shall be elected on the basis of adult suffrage. 

; ee shall be a separate ena! Council for each area 
constituted an autonomous region under sub-para « 
graph 1 of this Schedule. . Pabereee eye) eae 

(3) Each District Council and each Regional Council shall 
be a body corporate by the name respectively of “ the District Council 
of (name of district)” and “ the Regional Council of (name of region) ”, 
shall have perpetual succession and a common seal and shall by the 
said name sue and be sued. 

_ (4) Subject to the provisions of this Schedule, the adminis- 
tration of an autonomous district shall, in so far as it is not vested 
under this Schedule in and Regional Council within such district 
pe vested in the District pone for such district and the administration 
of an autonimous region shall be v i i A 
toe Men aon, gi vested in the Regional Council 

) In an autonomous district with Regi i 
District Council shall have only such powers adene de = 
under the authority of the Regional Council as may be d. cated 
to it by the Regional Council in addition to the powers i ie aos 
on it by this Schedule with respect to such areas. oe 


(23) Para. 4 (3). ' 
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(6) The Governor shall make rules for the first constitution 
of District Councils and Regional Councils in consultation with the 
existing tribal Council or other representative tribal organisations 
within the autonomous districts or regions concerned, and such rules 
shall provide for— 

(a) the composition of the District Councils and Regional 
Councils and the allocation of seats therein ; 

(b) the delimination of territorial constituencies for the purpose 
of elections to those Councils ; 

(c) the qualifications for voting at such elections and the 
preparation of electoral rolls therefor ; 

(d) the qualifications for being elected at such elections as 
members of such Councils ; 

(e) the term of office of members of such Councils ; 

(f) any other matter relating to or connected with elections 
or nominations to such Councils ; 

(g) the procedure and the conduct of business in the District 
and Regional Councils ; 

(h) the appointment of officers and staff of the District and 
Regional Councils. ; 

(7) The District or the Regional Council may after its first 
constitution make rules with regard to the matters specified in sub- 
paragraph (6) of this paragraph and may also make rules regulating— 


(a) the formation of subordinate local Councils or Boards 
and their procedure and the conduct of their business ; and ; 

(b) generally all matters relating to the transaction of business 
pertaining to the administration of the district or region, as the case 
may be: 

Provided that until rules are made by the District or the Regional 
Council under this sub-paragraph the rules made by the oe 
under sub-paragraph (6) of this paragraph shall have effect n ah 
of elections to, the officers and staff of, and the procedure an the 
conduct of business in, each such Council ; bap 

Provided further that the Deputy Commissioner or the Sub: 
Divisional Officer, as the case may be, of the North oe a 
Mikir Hills shall be the Chairman ex-officio of the District Gou 


wT ively 
i rritories i items 5 and 6 respective 
in respect of the territories included in 5 an re 


of Part A of the table appended to paragraph 2 Fiton 
and shall have power for a period of six years after the OPE ashok : 
of the District Council, subject to the control of the ie Counell 
annul or modify any resolution or decision of the ee pais 
or to issue such instructions to the District comets nee ey aes 
appropriate, and the District Council shall comply w} 
instruction issued. : : 
. Powers of the District Councils and Regional cu io ane 
laws.—(1) The Regional Council for an autonomou 
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respect of all areas within such region and the District Council for 
an autonomous district in respect of all areas within the district except 
those which are under the authority of Regional Councils, if any, 
within the district shall have power to make laws with respect to— 


(a) the allotment, occupation or use, or the setting apart, 
of land, other than any land which is a reserved forest, for the purposes 
of agriculture or grazing or for residential or other non-agricultural 
purposes or for any other purpose likely to promote the interests 
of the inhabitants of any village or town : 


Provided that nothing in such laws shall prevent the compulsory 
acquisition of any land, whether occupied or unoccupied, for public 
purposes by the Government of Assam in accordance with the law 
for the time being in force authorising such acquisition ; 


(b) the management of any forest not being a reserved forest ; 


(c) the use of any canal or water-course for the purpose of 
agriculture ; 


(d) the regulation of the practice of jhum or other forms of 
shifting cultivation ; 


(e) the establishment of village or town committees or councils 
and their powers ; 


(f) any other matter relating to village or town adminis- 


tration, including village or town police and public health and 
sanitation ; : . 


(g) the appointment or succession of Chiefs or Headmen ; 
(h) the inheritance of property ; 

(i) marriage ; 

(j) social customs. 


; (2) In this paragraph, a “reserved forest”? means any area 
which is a reserved forest under the Assam Forest Regulation, 1891, 
or under any other law for the time being in force in the area in 
question. 


(3) All laws made under this paragraph shall be submitted 
forthwith to the Governor and, until assented: to by him, shall have 
no effect. 


4. Administration of justice in autonomous districts and autonomous 
segions.—(1) The Regional Council for an autonomous region in 
respect of areas within such region and the District Council for an 
autonomous district in respect of areas within the district other than 
those which are under the authority of the Regional Councils, if any, 
within the district may constitute village councils or courts for the 
trial of suits and cases between the parties all of whom belong to 
Scheduled Tribes within such areas, other than suits and cases to 
which the provisions of sub-paragraph (1) of paragraph 5 of this 
Schedule apply, to the exclusion of any court in the State and ma 
appoint suitable persons to be members of such village Councils or 
Presiding officers of such courts; and may, also appoint such officers 
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as may be necessary for the administration of the 1 
paragraph 3 of this Schedule. Ss ee 
(2) Notwithstanding anything in this Constitution : 
‘ ; , the 
Regional Council for an autonomous region or any court constituted 
in that behalf by the Regional Council or, if in respect of any area 
within an autonomous district there is no Regional Council, the 
District Council for such district, or any court constituted in’ that 
behalf by the District Council, shall exercise the powers of a court 
of appeal in respect of all suits and cases triable by a village council 
or court constituted under sub-paragraph (1) of this paragraph 
within such region or area, as the case may be, other than those to 
which the provisions of sub-paragraph (1) of paragraph 5 of this 
Schedule apply, and no other court except the High Court and the 
Supreme Court shall have jurisdiction over such suits or cases. 
_ , ., (3) The High Court of Assam shall have and exercise such 
jurisdiction over the suits and cases to which the provisions of sub- 
paragraph (2) of this paragraph apply as the Governor may from 
time to time by order specify. 

(4) A Regional Council or District Council, as the case may be, 
ey with the previous approval of the Governor make rules regu- 
ating— 

(a2) the constitution of village councils and courts and the 
powers to be exercised by them under this paragraph ; 

(b) the procedure to be followed by village councils or courts: 
in the trial of suits and cases under sub-paragraph (1) of this para- 
graph ; 
(c) the procedure to be followed by the Regional or District 
Council or any court constituted by such Council in appeals and other 
proceedings under sub-paragraph (2) of this paragraph ; . 

(d) the enforcement of decisions and orders of such Councils 
and courts ; 

(e) all other ancillary matters for the carrying out of the 
provisions of sub-paragraphs (1) and (2) of this paragraph. 

. Conferment of powers under the Code of Civil Procedure, 1908, 
and the Cade of Criminal Procedure, 1898, on the Regional and District 
Councils and on certain courts and officers for the trial of certain suits, cases 
and offenves.—(1) The Governor may, for the trial of suits or cases 
arising out of any law in force in any autonomous district oF ey 
being a law specified in that behalf by the Governor, or for the tria 
of offences punishable with death, transportation for life, or al 
ment for a term of not less than five years under the Indian bars 
Code or under any other law for the time being applicable to Maer 
district or region, confer on the District Council or the Regiona 
Council having authority over such district or region or on a 
constituted by such District Council or on any officer appoer ‘Ci ii 
that behalf by the Governor, such powers under the ode Prot 
Procedure, 1908, or, as the case may be, the Code of Criminal *F . 
cedure, 1898, as he deems appropriate, and thereupon the sai 
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Council, court or officer shall try the suits, cases or offences in exercise 
of the powers so conferred. 


(2) The Governor may withdraw or modify any of the powers 

conferred on a District Council, Regional Council, court or officer 
under sub-paragraph (1) of this paragraph. 
(3) Save as expressly provided in this paragraph, the Code of 
Civil Procedure, 1908, and the Code of Criminal Procedure, 1898, 
shall not apply to the trial of any suits, cases or offences in an auto- 
nomous district or in any autonomous region to which the provisions 
of this paragraph apply. 


6. Powers of the District Council to establish primary schools, etc.— 
The District Council for an autonomous district may establish, 
construct, or manage primary schools, dispensaries, markets, cattle 
pounds, ferries, fisheries, roads and water-ways in the district and, 
in particular, may prescribe the language and the manner in which 


primary education shall be imparted in the primary schools in the 
district. 


7. District and Regional Funds——(1) There shall be constituted 
for each autonomous district, a District Fund and for each autonomous 
region, a Regional Fund to which shall be credited all moneys received 
respectively by the District Council for that district and the Regional 
Council for that region in the course of the administration of such 


district or region, as the case may be, in accordance with the provisions. 
of this Constitution. 


(2) Subject to the approval of the Governor, rules may be 
made by the District Council and by the Regional Council for the 
management of the District Fund or, as the case may be, the Regional 
Fund, and the rules so made may prescribe the procedure to be follo- 
wed in respect of payment of money into the said Fund, the with- 
drawal of moneys therefrom, the custody of moneys therein and any 
other matter connected with or ancillary to the matters aforesaid. 


8. Powers to assess and collect land revenue and to impose taxes.—(1) 
The Regional Council for an autonomous region in respect of all 
lands within such region and the District Council for an autonomous 
district in respect of all lands within the district except those which 
are in the areas under the authority of Regional Councils, if an 
within the district, shall have the power to assess and Gollest reverie 
in respect of such lands in accordance with the principles for the tim 
being followed by the Government of Assam in assessing ands 
for the purpose of land revenue in the State of Assam generally. 


(2) The Regional Council for an autonom ion i 
of areas within such region and the District Council fer aut 
mous district in respect of all areas in the district except those which 

_ are under the authority of Regional Councils, if any, within h 

_district, shall have power to levy and collect taxes on land: ind 
buildings, and tolls on persons resident within such areas oe 


ial 
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(3) The District Council for an autonomous district shall have 
the power to levy and collect all or any of the following taxes within 
such district, that is to say— 

(a) taxes on professions, trades, callings and employments ; 

(6) taxes on animals, vehicles and boats ; 

(c) taxes on the entry of goods into a market for sale therein» 
and tolls on passengers and goods carried in ferries ; and 

(d) taxes for the maintenance of schools, dispensaries or roads. 

(4) A Regional Council or District Council, as the case may 
be, may make regulations to provide for the levy and collection of 
any of the taxes specified in sub-paragraphs (2) and (3) of this para- 
graph. 

Licences or leases for the purpose of prospecting for, or extraction 
of, minerals—(1) Such share of the royalties accruing each year 
from licences or leases for the purpose of prospecting for, or the 
extraction of, minerals granted by the Government of Assam in 
respect of any area within an autonomous district as may be agreed 
upon between the Government of Assam and the District Council 
of such district shall be made over to that District Council. 

(2) If any dispute arises as to the share of such royalties 
to be made over to a District Council, it shall be referred to the 
Governor for determination and the amount determined by the 
Governor in his discretion shall be deemed to be the amount payable 
under sub-paragraph (1) of this paragraph to the District Council 
and the decision of the Governor shall be final. 

10. Power of District Council to make regulations for the control of 
money-lending and trading by non-tribals.—(1) The District Council of an 
autonomous district may make regulations for the regulation an 
control of money-lending or trading within the district by persons 
other than Scheduled Tribes resident in the district. 

(2) In particular and without prejudice to the 
of the foregoing power, such regulations may— 

a) prescribe that no one except the holder of a licence issued 
in that behalf shall carry on the business of money-lending ; 

(b) prescribe the maximum rate of interest which may be 
charged or be recovered by a money-lender ; 

(c) provide for the maintenance of accoun 
and for the inspection of such accounts by officer 


behalf by the District Council ; ba see 
d) prescribe that no person who is not a member 

ei laned Tribes resident in the district shall carry on wholes 

or retail business in any commodity except under a licence 


in that behalf by the District Council : 
e made under this para- 


Provided that no regulations may be ° 
graph unless they are passed by a majority of not less than three 
fourths of the total membership of the District Council : 


generality 


ts b money-lenders 
S appointed in that 
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Provided further that it shall not be competent under any 
such regulations to refuse the grant of a licence to a _money-lender 
or a trader who has been carrying on business within the district 
since before the time of the making of such regulations. 


(3) All regulations made under this paragraph shall be sub- 
mitted forthwith to the Governor and, until assented to by him, shall 
have no effect. 


11. Publication of laws, rules and regulations made under the Schedule.— 
All Jaws, rules and regulations made under this Schedule by a 
District Council or a Regional Council shall be published forthwith 
in the Official Gazette of the State and shall on such publication 
have the force of law. 


12. Application of Acts of Parliament and of the Legislature of the 
State to autonomous districts and autonomous regions.—(1) Notwithstanding 
anything in this Constitution— 


(a) no Act of the Legislature of the State in respect of any 
of the matters specified in paragraph 3 of this Schedule as matters 
with respect to which a District Council or a Regional Council may 
make iaws, and no Act of the Legislature of the State prohibiting 
or restricting the consumption of any-non-distilled alcoholic liquor 
shall apply to any autonomous district or autonomous region unless 
in either case the District Council for such district or having juris- 
diction over such region by public notification so directs, and the 
District Council in giving such direction with respect to any Act 
may direct that the Act shall in its application to such district or 
region or any part thereof have effect subject to such exceptions or 
modifications as it thinks fit ; 


(b) the Governor may, by public notification, direct that any 
Act of Parliament or of the Legislature of the State to which the 
provisions of clause (a) of this sub-paragraph do not apply shall not 
apply to an autonomous district or an autonomous region, or shall 
apply to such district or region or any part thereof subject to such 
exceptions or modifications as he may specify in the notification. 

(2) Any direction given under sub-paragraph (1) of this 
paragraph may be given so as to have retrospective effect, 


_ 13. Estimated receipts and expenditure pertaining to autonomous 
districts to be shown separately in the annual financial statement.—The esti- 
mated receipts and expenditure pertaining to an autonomous district 
which are to be credited to,-or is to be made from, the Consolidated 
Fund of the State of Assam shall be first placed before the District 
Council for discussion and then after such discussion be shown sepa- 
rately in the annual financial statement of the State to be laid before 
the Legislature of the State under Article 202. 


Adaptation.—For a period of two years from 26th 
6th Schedule shall be subject to the following adspuntioases gels eee 


eae 
‘ + 


(24) The Constitution (Removal of Difficulties Order), 1950 (C.O. 6 of 26-1-50) 
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“* Paragraph 13 of the Sixth Schedule shall be renumbered as sub-paragraph (1) of that para- 
graph, and the following sub-paragraph shall be added thereto, namely :— 


“(2) The provisions of sub-paragraph (1) shall not apply in relation to the annual financial 
Statement in respect of the financial year beginning on the first day of April, 1950, to be laid before 
the Legislature of Assam under article 202.” 

14. Appointment of Commission to inquire into and report on the ad- 
ministration of autonomous districts and autonomous regions—(1) The 
Governor may at any time appoint a Commission to examine and 
report on any matter specified by him relating to the administration 
of the autonomous districts and autonomous regions in the State, 
including matters specified in clauses (c), (d), (e) and (f) of sub- 
paragraph (3) of paragraph 1 of this Schedule, or may appoint a 

ommission to inquire into and report from time to time on the 
administration of autonomous districts and autonomous regions in the 
State generally and in particular on— 


(a) the provision of educational and medical facilities and 
communications in such districts and regions ; 


(6) the need for any new or special legislation in respect of 
such districts and regions; and 


(c) the administration of the laws, rules and regulations made 
by the District and Regional Councils ; 


and define the procedure to be followed by such Commission. 


(2) The report of every such Commission with the recommen- 
dations of the Governor with respect thereto shall be laid before the 
Legislature of the State by the Minister concerned together va 
explanatory memorandum regarding the action proposed to be taken 
thereon by the Government of Assam. 

(3) In allocating the business of the Government of ee 
among his Ministers the Governor may place one of ee Bab 
specially in charge of the welfare of autonomous districts an 
mous regions in the State. 


15. Annulment or suspension of acts and resolutions of meh ise 
Regional Councils.—(1) If at any time the Governor is ae testy - 
an act or resolution of a District or a Regional ceune ve ee 
endanger the safety of India, he may annul or alae (including 
resolution and take such steps as he may consider recenary at of ail 
the suspension of the Council and the ee Counc) to 
or any of the powers vested in or exercisable by t cae giving of 
prevent the commission or continuance of such act, or 


effect to such resolution. 


(2) Any order made by the Govern 


hi raph together with the rea r bled 
bebie ihe Teelature of the State as soon as pe ane A a 
shall, unless revoked by the Legislature of ae eS oak au 
force for a period of twelve months from the date o 


so made : 


or under sub-paragraph (1) 
sons therefor shall be lai 
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Provided that if and so often as a resolution approving the 
continuance in force of such order is passed by the Legislature of 
the State, the order shall unless cancelled by the Governor continue 
in force for a further period of twelve months from the date on which 
under this paragraph it would otherwise have ceased to operate. 


16. Dissolution of a District or a Regional Council.—The Governor 
may on the recommendation of a Commission appointed under 
paragraph 14 of this Schedule by public notification order the dissolu- 
tion of a District or a Regional Council and— 


(a) direct that a fresh general election shall be held imme- 
diately for the reconstitution of the Council, or 

(b) subject to the previous approval of the Legislature of the 
State assume the administration of the area under the authority 
of such Council himself or place the administration of such area under 
the Commission appointed under the said paragraph or any other 
body considered suitable by him for a period not exceeding twelve 
months : , 

Provided that when an order under clause (a) of this paragraph 
has been made, the Governor may take the action referred to in clause 
(b) of this paragraph with regard to the administration of the area 
in question pending the reconstitution of the Council on fresh general 
election : : 


Provided further that no action shall be taken under clause (5) 
of this paragraph without giving the District or the Regional Council, 
as the case may be, an opportunity of placing its views before the 
Legislature of the State. 


_ 17. Exclusion of areas from autonomous districts in forming constituen- 
cies in such districts —For the purposes of elections to the Legislative 
Assembly of Assam, the Governor may by order declare that any 
area within an autonomous district shall not form part of any consti- 
tuency to fill a seat or seats in the Assembly reserved for any such 
district but shall form part of a constituency to fill a seat or seats 
in the Assembly not so reserved to be specified in the order. 


18, Application of the provisions of this Schedule to areas specified in 
Part B of the table appended to paragraph 20.—(1) The Governor may— 

_ (a) subject to the previous approval of the President, by 
public notification, apply all or any of the foregoing provisions of 
this Schedule to any tribal area specified in Part B of the table append- 
ed to paragraph 20 of this Schedule or any part of such area and 
thereupon such area or part shall be administered in accordance 
with such provisions, and 


_(6) with like approval, by popes notification, exclude from 
the said table any tribal area specified in Part B of that table or any 
part of such area. , 


. (2) Until a_ notification is issued under sub-paragraph 
of this paragraph in respect of any tribal area specified te Dart B 
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of the said table or any part of such area, the administration of such 
area or part thereof, as the case may be, shall be carried on by the 
President through the Governor of Assam as his agent and the provi- 
sions of Part IX shall apply thereto as if such area or part thereof 
were a territory specified in Part D of the First Schedule. 

_ (3) In the discharge of his functions under sub-paragraph (2) 
of this paragraph as the agent of the President the Governor shall 
act in his discretion. 


19. Transitional provisions—(1) As soon as possible after the 
commencement of this Constitution the Governor shall take steps 
for the constitution of a District Council for each autonomous district 
in the State under this Schedule and, until a District Council is so 
constituted for an autonomous district, the administration of such 
district shall be vested in the Governor and the following provisions 
shall apply to the administration of the areas within such district 
instead of the foregoing provisions of this Schedule, namely :— 

(a) no Act of Parliament or of the Legislature of the State shall 
apply to any such area unless the Governor by public notification 
so directs ; and the Governor in giving such a direction with respect 
to any Act may direct that the Act shall, in its application to the area 
or to any specified part thereof, have effect subject to such exceptions 
or modifications as he thinks fit ; 


() the Governor may make regulations for the peace 
and good Government of any such area and any regulations so made 
may repeal or amend any Act of Parliament or of the Legislature 
of the State or any existing law which is for the time being applicable 
to such area. 


(2) Any direction given by the Governor under clause (a) 
of sub-paragraph (1) of this paragraph may be given so as to have 
retrospective effect. 


(3) All regulations made under clause (6) of sub-paragraph (1) 
of this paragraph shall be submitted forthwith to the President and, 
until assented to by him, shall have no effect. 


20. Tribal areas.—(1) The areas specified in Parts A and B 
of the table below shall be the tribal areas within the State of Assam. 


2) The United Khasi-Jaintia Hills District shall comprise 
the ae which before ts commencement of this ak 
were known as the Khasi States and the Khasi and aes shin 
District, excluding any areas for the time being comprise ech 
the cantonment and municipality of Shillong, but including a 
of the area comprised within the municipality of Shillong as 
part of the Khasi State of Mylliem : lees 

Provided that for the purposes of clauses (e) and (f ae = : 
paragraph (1) of paragraph 3, paragraph 4, paragraph 5: P a o ) 
6, sub-paragraph (2), clauses (a), (6) and (d) of su fab saaran 
and sub-paragraph (4) of paragraph 8, and clause (d) of sub-p 
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of paragraph 10 of this Schedule no part of the area comprised 
Onin nie eneaieipality of Shillong shall be deemed to be within 
the District. 7 

(3) Any reference in the table below to any district (other 
than the United Khasi-Jaintia Hills District) or administrative area 
shall be construed as a reference to that district or area at the com- 
mencement of this Constitution : 

Provided that the tribal areas specified in Part B of the table 
below shall not include any such areas in the plains as may, with 
the previous approval of the President, be notified by the Governor 
of Assam in that behalf. 

TABLE 
Part A 
The United Khasi-Jaintia Hills District. 
The Baro Hills District. 
The Lushai Hills District. 
The Naga Hills District. 
The North Cachar Hills. 
The Mikir Hills. 


OVP O NP Tt 


Part B 


1. North East Frontier Tract including Balipara Frontier 
Tract, Tirap Frontier Tract, Abor Hills District and Misimi Hills 
District. 

2. The Naga Tribal Area. 


21. Amendment of the Schedule—(1) Parliament may from time 
to time by law amend by way of addition, variation or repeal any 
of the provisions of this Schedule and, when the Schedule is so amended 
any reference to this Schedule in this Constitution shall be construed 
as a reference to such Schedule as so amended. 


(2) No such law as is mentioned in sub-paragraph (1) of this 


parageph shall be deemed to be an amendment of this Constitution 
or the purposes of article 368. 


SEVENTH SCHEDULE.?® 
[Article 246.] 
List I—Union List 
1. Defence of India and every part thereof including preparation 
for defence and all such acts as may be conducive in times of war 
to its prosecution and after its termination to effective demobilisation. 
OTHER CONSTITUTIONS 


U.S.A.—Art. 1, Sec. 8 (1) of the Constitution empowers Congress— 
‘to provide for the Common defence.’ 


Australia—Sec. 51 (vi) gives the Commonwealth Parliament the power to 
legislate with respect to— 





rt 


(25) The reference to the existing Laws in the exhaustive, it is only illustrative. 
Commentary under each entry is by no means 


C—g8 
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“The naval and military defence of the Commonwealth and of the several States,” 
Canada.— ‘Defence’ is a matter within the exclusive competence of the 
Dominion Parliament, under Sec. 91 (7), : 
“Militia, military and naval service, and defence”. 
_ Burma.—The first part of item 1 of the Union List of the Burmese Consti- 
tution is identical with the present Entry of our Constitution. 


INDIA 
‘Defence’—The defence power of the Union js liberally construed in all 
countries (see pp. 17-18, ante). It would not, however, empower the Union to 
subvert the federal nature of the Constitution or to encroach upon fundamental 
tights. Provisions in that respect are contained in Part XVIII, ante. Entries 
1 to 7 may be broadly classified under the head—‘defence power of the Union,’ 


‘Preparation for defence’—This expression confers wide power, but the 
exercise of the power should be legitimate having regard to the purpose specified. 
Thus, a law that called up the whole of the civil population between the ages of 
16 and 60 in times of peace would be a fantastic fraud of the power, but it would 
be a valid exercise if such military service is called upon during years of war, 
or when war is impending." 

‘Such acts as may be conducwe...... effective demobilisation’.—These 
words remind one of the American decisions to the following effect: The War 
power includes the power to wage war? and 

“to prosecute it by all means and in any manner in which war may be legitimately 


prosecuted”, 
not only to bring it to a successful conclusion but also the power, after the 


cessation of active military operations, to take measures against its renewal and 
also to remedy the evils which have arisen from! the war and its progress. 

So far as the municipal Courts are concerned, they cannot question the 
validity of an Act of Congress, legitimately necessary for the successful prosecu- 
tion of war, on the ground that it is opposed to the rules of international law 


or usage.° ; ‘ 
The power no doubt remains with the Courts to determine whether the acts 


of Congress have any possible relation to the successful operation of war or 
whether the constitutional limitations imposed by the Bill of Rights have been 
violated, but once the relation is established, the Courts resolve all doubts in 
favour of the War power, and so it has been said— 

“The complete and undenied character of the War power of the United States is not 
disputable.” 


2. Naval, military and air forces; any other armed forces 


of the Union. 
OTHER CONSTITUTIONS 


U.S.A.—Art. 1, Sec. 8 (12) gives Congress the executivd power— 


‘to raise and support armies.’ : 
: . + conscrip- 

This power has been held to include the power to raise forces by conscrip 
tion,’ to penalise resistance to recruitment.® 


U.S. 215. 
(6) Pacific Ry. 


(1) Cf. Adelaide Co. v. Commonwealth, Co. v. N. Dakota, 250 


(1943) 67 C.L.R. 116 (161). 


ilding Association y. Blais- U.S. 135. 
def (1038) PU. (7) Selective Draft Law Cases, (1918) 
United States, 11 Wall. 245 U.S. 366. us, (1919) 249 U.S. 


(3) Miller v. 


268. 
(4) Stewart vy. Khan, 11 Wall. 493. 
(5) Littlejohn v. United States, 270 


(8) Schenck v. 
47. 
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Art. 1, Sec. 10 (3), on the other hand, imposes a corresponding prohibition 
upon the States: 

“No State shall, without the consent of Congress . . . . keep troops or ships of 
war in time of peace,.... or engage in war, unless actually invaded, or in such immi- 
nent danger as will not admit of delay.” 

Though the States are thus forbidden to maintain an Army or Navy, they do 
maintain ‘National Guard’ units, for suppression of internal disturbances within 
the State. 


The other powers of Congress relating to the matter are— 


“To provide and maintain a Navy” [Art. 1, Sec. 8 (13)]. 

“To make rules for the government and regulation of the land and naval forces” 
[Art. 1, Sec. 8 (14)). 

Canada.—See Sec. 91 (7). 


Australia,—Sec. (vi) of the Constitution Act relates to— 


“|... Control of the Forces to execute and maintain the laws of the Common- 
wealth,” 
Burma.—litem 1 (1) of the Union List is— 
(1) the raising, training, maintenance and control of Naval, Military and Air 
Forces and employment thereof for the defence of the Union and the execution of the 
laws of the Union and the States. 


Government of India Act, 1935—See Entry 1 of List I of that Act. 


‘Other armed forces’—refers to the Assam Rifles, and the armed police 
forces maintained by the Centre for certain Indian States——Armed Central 
Reserve Police Force. 


Existing Laws—Indian Army Act (VIII of 1911)° as amended by the 
Army Act (XLVI of 1950); Indian Air Force Act (XIV of 1932)*® as amended 
by the Air Force Act (XLV of 1950) ; Indian Navy (Discipline) Act (XXXIV 
of 1934); Indian Reserve Forces Act, 1888; Indian Naval Reserve Forces 
(Discipline) Act, 1939; Central Reserve Police Force Act (LXVI of 1949) ;!° 
Assam (Rifles Act (V of 1941); National Cadet Corps Act (XXXI of 1948); 
Territoriai Acy (LVI of 1948); Armed Forces (Emergency Duties) Act 
(XV of 1947). 


Laws made by Parliament—Army Act (XLVI of 1950); Air Force Act 


(XLV of 1950); Army and Air Force (Disposal of Private Property) Act (XL 
of 1950). 


3. Delimitation of cantonment areas, local self-Government 
in such areas, the constitution and powers within such areas of can- 
tonment authorities and the regulation of house accommodation 
(including the control of rents) in such areas. , 


OTHER CONSTITUTIONS 
Government of India Act, 1935.—Item 2 of List I included— 


“local self-government in cantonment areas (not being cantonment areas of Indian 
State troops), the regulation of house accommodation in such areas, and, within British 
India, the delimitation of such areas.” 








—— 


(9) Almost the whole of the Acts of 1911 Police Force. 
and 1932 has been replaced by the Acts of (11) The territorial army will serve as a 
1950. : reinforcement of the regular army and 
(10) The Central Reserve Police Force assist in internal defence 


: eee t in cases of 
Act, 1949, provides for the constitution and national emergency. . 


regulation of an armed Central Reserve 
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Burma.—Item 1 (4) of the Union List is— 


: “(4) Local self-government in cantonment areas, the constitution and powers within 
such areas | of cantonment authorities, the regulation of house accommodation in such areas 
and the delimitation of such areas.” 


INDIA 


‘Cantonments’—The specific enumeration of subjects in the Entry shows 
that the Union Parliament shall have exclusive jurisdiction over cantonment 
areas, only in respect of the specified subjects, such as— 

(i) delimitation; (ii) local self-government, (iii) constitution and powers 
of cantonment authorities; (iv) regulation of house accommodation, including 
control of rents.?? 

: Administration of justice, which is a State subject under entry 3 of List II, 
includes administration of justice in cantonments just as in other areas of the 
State.?? 

Existing Laws.—Cantonments Act (II of 1924); Cantonments (House 

Accommodation) Act (VI of 1923). 


4. Naval, military and air force works. 


OTHER CONSTITUTIONS 

U.S.A.—Congress exercises exclusive control over— 

“places, purchased ..... for the erection of forts, magazines, arsenals, dock- 
yards” (Art. 1, Sec. 8 (17)]. 

Burma—Item 1 (3) of the Union List of the Burmese Constitution is 
identical with the present Entry of our Constitution. 
Government of India Act, 1935.—The first part of item 2 of List I of that 
Act was identical with the present Entry. 


INDIA. 
‘Naval, Military and Air Force Works’—Military works, such as forts, aif- 
fields, arsenals, naval docks, etc., are situated in different parts of the country. 
The Union Parliament shall have exclusive jurisdiction over these works an 


shall have power to establish other works as may be required from time to time. 


Analogous Provisions.—Such works from property of the Union, and vou 
accordingly be exempt from taxation by the States wherein they are situa oe 
unless otherwise provided by Parliament itself (Art. 285). The power to acqu 
lands to erect such works, is conferred by entry 33 of List I. 


Existing Laws.—Indian Works of Defence Act (VIT of 1903). 
5. Arms, firearms, ammunition and explosives. 


OTHER CONSTITUTIONS Ses 
Burma—Item 1 (5) of the Union List of the Burma Constitution 1s 
identical with the present Entry of our Constitution. 
Government of India Act, 1935.—Items 29 and 30 o 
. t Entry. ; 
covered the presen ry «Rifles Act (XXII 


Existing Laws —Indian Arms Act (XI of 1878) ; India T 
of 1920) ; indie Explosives Act (IV of 1884) ; Explosive Substances Act (V 


of 1908). 
(12) Cé. United Provinces v. Governor- General, A.I.R. 


f List I of that Act 


1939 F.C. 58 (69). 





q7H Sox.) SrveNTH SCHEDULE. 781 


6. Atomic energy and mineral resources necessary for its 
production. 
OTHER CoNSTITUTIONS 


Burma—Item I (6) of the Union List of the Burmese Constitution is 
similar to the present Entry of our Constitution. 


INDIA 


‘Atomic Energy —This term has, been defined in Sec. 3 (a) of the Atomic 
Energy Act (XXIX of 1948), thus: 


«Atomic energy’ means the energy released from atomic nuclei as a result of any 
process, including the fission process, but does not include energy released in any process 
of natural transmutation or radio-active decay which is not accelerated or influenced by 


external means.” 


Existing Law.—Atomic Energy Act ,XXIX of 1948).° 


Industries declared by Parliament by law to be necessary 
for the purpose of defence or for the prosecution of war. 


Burma.—Item 1 (2) of the Union List is—Defence Industries’. 


8. Centra! Bureau of Intelligence and Investigation. 


OTHER CONSTITUTIONS 


Government of India Act, 1935—Entry 1 of List I included—“Central 
intelligence bureau.” 


Inpia, 


‘Central Bureau of Inteiligence.’—The object of this Entry is that there 
should be a Bureau at the Centre which would collect all information about crime 
throughout the territory of India and check whether the information was correct 
or not. The Union would then be able to inform State Governments so that they 
might be in a position to exercise their police powers in a much better manner 
than they might be able to do otherwise and in the absence of such information. 
The word ‘investigation’ in this entry, as Dr. Ambedkar explained, does not mean 
the investigation into a crime preparatory to filing a charge against an offender 
under the Criminal Procedure Code, which is a matter for the Police and is 
exclusively a State subject (Entry 2, List II). Investigation in the present entry 
means a general enquiry for purposes of information. So, there is no possibility 
of double or parallel investigations into a single crime by the Union and the State 
authorities. 


g. Preventive detention for reasons connected with Defence, 
Foreign Affairs, or the security of India ; persons subjected to such 
detention. 


; OrHeR ConsTITUTIONS 
Government of India Act, 1935.—Item 1 of List 1 of that Act included— 


- : se 2 ie - 
- » “preventive detention in.British India for reasons of State connected with def 
ce affairs, or the discharge of the functions of the Crown in its relations with Indian 
7 ies.” 


: (13) By the Atomic Energy Act, 1948, with the production or use of atomi 

the Central Government took over to itself and any mineral which may be ted for th : 
the exclusive control of atomic energy and production or use of atomic energy. : 
the development of any industry connected Be RES oe a 





acy 
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Inpia 
“Preventive detention—See pp. 126-7, ante. 


; Connected with defence’ —Effective prosecution of a War in which India 
1s engaged, maintenance of relations with foreign powers, maintenance of 


peaceful conditions in tribal areas, etc., come within matters connected with the 
defence of India.¥4 


‘Security of India’.—The word ‘security’ occurs not only in the present entry 
but also in Entry 3 of List III. If the security only of a particular State is 
concerned, the power of preventive detention would be concurrent, but if the 
security of India itself is at state, the Union Parliament shall have Exclusive 
power to make such legislation under the present Entry. 


The question is, what is meant by the word ‘security’ which occurs in many 
other clauses of this Constitution, e.g., Art. 19 (2) [see pp. 77-80, ante]. 


Art. 352 (1) says that the security of India or any part thereof may be 
threatened by “war or external aggression or internal disturbance.” The 
question arises, however, what degree of internal disturbance would threaten the 
‘security’ of India or any part thereof. The Supreme Court has just pronounced* 
that this expression must be distinguished from the analogous expressions ‘public 
order’, ‘public safety’ and the like. According to their Lordships— 

“Public order is an expression of wide connotation and signifies that state of tran- 


quillity prevailing among the members of a political society as a result of internal regula- 
tions enforced by the Government which they have instituted.” 


“Public Safety ordinarily means security of the public or their freedom from danger. 
In that sense anything which tends to prevent dangers to public health may also be re- 
garded as securing public safety. The meaning of the expression, must, however, vary 
according to the context. Thus, rash driving or riding on a public way, rash navigation of 
a vessel, are, among others, offences against public safety.” 

In the opinion of their Lordships, a disturbance of public peace or tranquil- 
lity may threaten the security of the State, only when it assumes grave propor- 
tions, as waging war against the State or otherwise endangering the foundations 
of the State (apart from minor disturbances, such as unlawful assembly, ee 
rioting and the like). Thus, mere exciting disaffection or bad feelings agains 
the State would not necessarily threaten the security of the State.7® 


“The Constitution thus requires a line to be drawn in the field of pabfic, order OF 
tranquillity marking off, more or less roughly, the boundary between i ae the 
aggravated forms of public disorder which are calculated to endanger t See cealing 
State and the relatively minor breaches of the peace of a purely oe one , 
for this purpose differences in degree as if they were differences in kind. 


ision.—Preventive detention for reasons other than those 
atin heen Entry 3 of List III. [See p. 127, ante.] As to 
provision, see Art. 22 (3)-(7), pp. 126, et seq. . 
10. Foreign Affairs ; all matters which bring the Union into 
relation with any foreign country. 
OTHER CONSTITUTIONS “ 
Australia,—Sec. 51 (xxix) of the Constitution Act deals with— 


“External affairs.” 


(14) Cf. Shibnath aie 
943 Cal. 377 (383) S.B. 5 
' (is) "Rotitesh v. State of Madras, (1950) 
D.L.R. (S.C.) 42 (46). (The comments 
made at pp. 79—80 must be read in the 
light of this decision). 


Porter, A.I.R. 


observations made in this 


(16) The eA tice 


Commentary in para. : 
thus confirmed, by the above observations 


State of 
f the Supreme Court Ramesh v. 
Madras, (1950) D.L.R. S.C. 42 (47). 


7ru Scu.] 


SgvenTH SCHEDULE. 


783 


This expression has been generically interpreted to include—(a@) the external 


representation of the Commonwealth 
the business and promotion of the in| 
countries; (c) Extradition’; 


by accredited agents; 
terests of the Commonwealth in outside 
(d) and, generally, 


(b) the conduct of 


any matter affecting the 


Commonwealth as a whole in its relations with other countries”; e.g., rendition 
of fugitive offenders® legislation as to the overvance of treaties; legislation 
for the Mandated Territories”®; giving effect to the convention for the regulation 


of aerial navigation.”* 


Burma.—Item 2 of the Uniom List is the same as above. 
Government of India Act, 1935.—Item 3 of List I included— 


” 


“External affairs... . . 


INDIA 


‘Foreign Affairs’ —What are Foreign Affairs are practically enumerated in 
entries 11 to 21, just follows.” Anything that does not come within entries 1--21, 
but yet relates to the relation between the Union and any foreign country, will 


come under entry 10. 


The present entry is the residuary entry as to Foreign Affairs." This entry 
is not so much the grant of a specific power, but confers complete and exclusive 
authority upon the Union Parliament to deal with “all matters which bring the 


Union into relation with any foreign country.”** 


If a matter properly comes 


within this entry in ‘pith and substance’, the Union power would not be subject 
to any limitation by reason of any corresponding State power. 


Existing Law.—TYoreign Relations Act (XII of 1932); Reciprocity 


Act (IX) of 1943. 


11. Diplomatic, consular and trade representation. 


OTHER CONSTITUTIONS 
Burma—tItem 2 (1) of the Burmese Constitution is identical with the 


present Entry of our Constitution. 


INDIA 


Diplomatic representation’ —Diplomatic agents represent a State for conduct- 
ing intercourse with foreign States. They are duly accredited by a ‘letter of 
credence’ issued by the State which they represent, the duties of diplomatic 
agents or Public Ministers, as they are also called, are as follows: 





———— 
(17) Quick & Garran, Annoted Constitu- 
tion, p. 632. 
(18) Wynes, 
Powers, p. 206. 
(19) McKelvey v. 
C.L.R. 265. 
(20) Jolly v. Mainka, (1933) 49 C.L.R. 
242. 
(21) R. v. Burgess, (1936) 55 C.L.R. 
8 


608. : 

(22) Vide Rep. of Union Powers Com. 
Const. Assembly Debates, Vol. III, No. 1, 
p. 375. 

(23) It is even wider and more explicit 
than the Australian Entry [S. 51 (xxix) 
of the Australian Constitution] . 

(24) These words are adopted from the 


Legislative & Executive 


Meagher, (1906) 4 


observations in the Australian case J. R. 
v. Gurgess, (1936) 55 C.L.R. 608 (684)] 
—“the expression ‘external affairs . . . is 
frequently used to denote the whole series 
of relationship which may exist between 
States in time of peace or war.” 

(25) This Act, as amended by Act XXII 
of 1943, lays down that persons domiciled 
in ‘British Possessions’, including Dominions 
other than India, Protectorates, etc., shall 
be entitled only to such rights and privi- 
leges as ne entry, travel, residence, 
acquisition, holding and disposal of pr 
= as fons “accorded by the aw er 
administration of su ‘ossessi persons. 
of Indian origin. aoe * ‘ 
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cane () : gitar his included the presentation of the letter of credence, 
re € oe ee ing State marriages, funerals and other ceremonials of the 
ae ich they are accredited. (b) Negotiattons.—Informal understandings 
ae greements are negotiated by the diplomats to be followed by treaties, etc, 
if they mature. (c) Observation—A diplomatic mission, with the help of its 
assistants and attaches, observes the foreign policy and conduct of the country 
to which they are accredited and supplies the home Government with reliable 
information. (d) Guardianship of countrymen—The diplomatic agency looks 
after its countrymen while in the foreign State concerned, and makes proper 
representations to the foreign office of that State where necessary. (e) 
Pleading the country’s cause.—Above all, it is the business of the diplomat to 
represent the policies and actions of his country in the most favourable light. 


Diplomatic agents are classified as follows: 


1. Ambassadors, legates and nuncios.—These form the highest rank. 
They alone have the representative character. : 


2. Envoys, Ministers or other persons accredited to Sovereigns.—While 
ambassadors have access to the foreign Sovereign, Ministers have access to the 
Secretary for Foreign Affairs of the country to which they are accredited. 
Special envoys are employed to conduct negotiations on specific matters. 


3. Ministers Resident, accredited to the various Courts—These are 
generally sent to the minor States. 


4. Charge d’Affaires, accredited to Mimisters for foreign affairs—A charge 
d’affairs takes control of the mission during the temporary absence of the head 
of the mission. A charge d’affairs is entitled to have the audience of the Foreign 
Minister only. 


5. Attaches—Attaches do not hold diplomatic rank but their names are 
included in the diplomatic lists as members of the staff of a diplomatic mission. 
These officers are attached to a diplomatic mission for the purpose of _supple- 
menting the political and consular work, by specilised study and observation and 
to help the home Government with reports on matters of defence (military and 
naval attaches), economics and commerce (commercial attaches, trade commis- 
sioners, press attaches, information officers). 


Privileges and Immunities of diplomatic agents.—As the representative of 
a sovereign State, and in order that he may exercise his functions in a foreign 
State, certain privileges are given by International Law to a diplomatic agent 


in the State to which he is accredited— 


(i) Immunity from criminal action —The diplomat, his family ane oe 
are immune from criminal action and arrest in the accredited ae i he - y 
remedy for crimes committed by them is to apply to the State whic a ey ae e 
sent, for the recall of the diplomat. But if they conspire against the g 
State, they may be expelled. 

(ii) Exemption from civil jurisdiction —The Minister, his ee 
suite are also exempted from the civil jurisdiction of the a : . oe 
are accredited, subject, of course, to any agreement between : e eae 
concerned. Members of suite includes ‘all persons associated in the ed 
of the duties of an embassy or legation’, ¢.g., 4 charge yah : a 
an assistant military attache, and any person on the list of staff which 1s recog 
by the State to which the embassy is accredited. 


(25) Dicey, Conflict of Laws, 1949, p. 135. 
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Generally speaking, they cannot be sued for torts, breach of contract, or for 
recovery of debts; they cannot also be summoned to depose in Courts of the 
accredited State. But action lies against a person belonging to the suite of a 
diplomatic agent, if such person engages in trade.’ 


(iii) Extra-territorial position—The diplomat is regarded as an extra- 
territorial person and so his official residence is immune from search or visit of 
the police, except when the privilege is abused, ¢.g., when a foreign subject is 
illegally detained in the embassy.” 


(iv) Exemption from taxation—Diplomatic agents and their property 
are exempt from taxation and customs duty in the State to which they are 
accredited. 


Consular representation—While ‘diplomatic agents are appointed to 
act as the medium of intercourse between the Government of one State with 
that of another, consuls are appointed to reside in foreign countries for the 
purpose of looking after the interests of the subjects of the State which they 
represent, as may reside in that foreign territory.2 A consul, in short, is a 
guardian and friend of fellow subjects residing in the foreign country. When 
a commission appointing a consul to a foreign country is communicated to the 
Government of that country, the foreign office of that Government acknowledges 
the status and powers of the consul by means of a document called exequatuv4, 
and this document may be revoked by the foreign Government at any time. 


The duties of consults, generally, may be summarised as follows:* 


“(a) Administration of the estates of subjects their own country when dying in the 
foreign country; (b) arbitration on matters brought before them by fellow-subjects; (¢) 
care of fellow-subjects in distressed conditions; (d) celebration of foreign marriages; 
(e) grant of visa to passports to the home country; (f) collection of statistics and aid to 
collection of income-taxes from fellow subjects residing in the foreign country; (g) com- 
munication and report to own Government cases of injustice to fellow-subjects, condition 
of markets in the foreign country, and on many other matters.” 


Consuls are not entitled; to all the immunities and privileges of diplomats. 
The consulate and its records are immune from invasion by the authorities of 
the State to which the consul is accredited. The consul himself is, however, 
subject to the jurisdiction of the civil and criminal Courts of the country in 
which he resides and is liable to arrest for serious crimes. He may be summoned 
as a witness but may not be compelled to bring official documents with him. 


12. United Nations Organisation. 


OTHER CONSTITUTIONS 


Burma.—titem 2 (2) of the Union List is identical with the present Entry 
of our Constitution. 


InpIA 


‘United Nations’ —The United Nations is an international organisation 
formed with the object of securing international peace and security, 
and development of friendly relation and co-operation between the 
nations, It came into being in 1945 under the Charter‘ of the United 
Nations, signed at San Fransisco on 26th June, 1945, by the representatives of 
50 States, in pursuance of the proposals made at Dumbarton Oaks in the autumn 
of 1944. In April, 1946, the United Nations has officially replaced 

ee 


(1) Dicey, Conflict of Laws, 1949, p. 141. 339, 


(2) Wheaton, i, 456. (4) See App. B t i 
(3) Keith, Constitutional Law, 1939, p. Review, Vol. f. © OE) ieee Tae 
C—g9 
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hie Foor o N ations as an international organisation. India is a member of 
nite ations, and a ‘non-permanent’ member of its Security Council. 


Obligations of members and the settl igati 
the Members of the U.N. are as Pll gp mere renee 


ore (3) 3 Members a settle their international disputes by peaceful 
in such a manner that international peace and securi justi 
eee Pp ecurity, and justice, are 


(b) All Members shall refrain in their international relations from the 
threat or use of force against the territorial integrity or political independence 
of any State, or in any other manner inconsistent with the purposes of the United 
Nations. 

_ (o) All Members shall give the United Nations every assistance in any 
action it takes in accordance with the present Charter, and shall refrain from 
giving assistance to any State against which the United Nations is taking 
preventive or enforcement action. Art. 2.] 


(d) Whenever any dispute arises between States, the continuance of which 
is likely to endanger the maintenance of international peace and security, they 
are, in the first place, to seek a solution by any form of peaceful means according 
to their own choice, such as negotiation, enquiry, mediation, conciliation, arbitra- 
tion, judicial settlement, resort to regional agencies or arrangements, and the 
like (Art. 33). But Members are under no obligation to submit matters which are 


essentially within the domestic jurisdiction of any State, to peaceful settlement, 
nor shali the United Nations have jurisdiction to intervene in such matters 


[Art. 2 (7)]. 
(e) Any Member of the United Nations may draw the attention of the 
Security Council or the General Assembly to the existence of any dispute that 


may endanger international peace and security and the Security Council itself 


may investigate whether any such dispute or situation exists [Arts. 34-35]. 


(f) The Security Council, when it deems necessary, may call upon the 
parties to any dispute to settle it by peaceful means and the Council may recom- 
mend appropriate procedures or methods of adjustment (Arts. 33, 36). Parties, 
themselves, may also request the Council to make such recommendations 


(Art. 38). If the parties fail to settle a dispute by peaceful means, they shall 
refer it to the Security Council, and then the Security Council may either recom- 
mend terms of sett of settlement (Art. 37). 


lement itself or suggest some new means \ 

As a general rule, the Security Council shall refer all legal disputes to the 

International Court of Justice. . 

Existing Law.—United Nations (Security Council) Act (XLIII) of 1947); 
United Nations (Privileges and Immunities) Act’ (XLVI of 1947). 


es ts yout fects tins 
13. Participation 1m intermational _conferences, associa 
| implementing of decisions made thereat. 


and other bodies anc 
OTHER CONSTITUTIONS 
Union List is identical with present Entry of our 


Burma.—Item 2 (3) of the 


Constitution. ; ae 
i 5 \ . ; sew Vol. involving the use of armed forces, the 40" 
; een (1947): Indian Law Review, Vol ey as oe tinea make sch rows ie 

1 XPD: , » for that pur eo 
as may be necessary yee nvention 


A. . 
6) By this Act it has been provided that e ar 
se vies ‘Aut, 41 of the Charter of the (7) This Act gives effect to ot 
United Nations, the Security Council on the Privileges an 
of the United Nations calls upon the Govern- United Nations. 
ment of India to apply any measures, not 
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INDIA 
Existing Laws—The Carriage by Air Act (XX of 1934) was passed to 
implement the rules framed by the Warsaw Convention, 1929, relating to 
international carriage by air. The Carriage of Goods by Sea Act (XXVI of 
1925) was passed to implement the decisions of the Brussels Conference, 1922, en 
Maritime Law. The Indian Dock Labourers Act (XIX of 1934) was passed to 
give effect to the Geneva Convention of 1932. 


14. Entering into treaties and agreements with foreign countries 
and implementing of treaties, agreements and conventions with foreign 
countries. 

OTHER CONSTITUTIONS 


England.—Treaty-making is the Prerogative of the English Crown and 
treaties are negotiated and concluded by the Executive without reference to the 
Legislature and for their international validity, no ratification by Parliament is 
necessary. But consent of Parliament has been necessary owing to the rule of 
common law that the private rights of a subject are not affected by a treaty unless 
its terms are embodied in an Act of Parliament.* The cases in which ratification 
by Parliament are necessary may be summarised as follows: 


“(a) Treaties which alter or add to the existing law of Great Britain and require 
to be enforced by British Courts.® (b) Treaties imposing monetary liability on Great 
Britain, since under the English Constitution, no money may be raised or expended without 
legislation. (c) Treaties which attempt to increase the power of the Crown.!® (¢) Trea- 
ties involving the cession of British territory.11  (d) Treaties made expressly subject to 
the approval of Parliament. Many modern treaties are now made in this form.” 


The law of England as regards treaties was explained by the Judicial 
Committee thus :?? 


. “Within the British Empire there is a well-established rule that the making of a treaty 
is an executive act, while the performance of its obligations, if they entail an alteration of 
the existing law, requires legislative action. Unlike some other countries ( eg. U.S.A.), 
the stipulations of a treaty duly ratified, do not within the Empire, by virtue of the treaty 
alone, have the force of law. If the national executive, the Government of the day, decide 
to incur the obligations of a treaty which involve alteration of the law, they have to run 
the risk of obtaining the assent of Parliament to the necessary statute or statutes. To make 
themselves as secure as possible they will often in such cases before final ratification, seek 
to obtain from Parliament an expression of approval. But it has never been suggested, 
and it is not the law, that such an expression of approval operates as law, or that in Jaw 
it precludes the assenting Parliament or any subsequent Parliament from refusing to give 
its sanction to any legislative proposals that may subsequently be brought before it.’!2 


U.S.A.—Art. IT. Sec. 2 (2) of the Constitution of the United States says— 


“He (the President) shall have power, by and with the advice and consent of the 
Senate, to make treaties, provided two-thirds of the Senators present concur.” 

In practice, it is the President who negotiates treaties and later obtains the 
ratification of the Senate. The Senate thus acts as a restraining body and has 
refused its assent to no less than over 60 treaties proposed by the President. It 
has been observed that this plan of giving the effective power of treaty-making 
to one of the branches of the Legislature and the ultimate power of control to its 
minority (since a 2|3 majority is required for assent), is unique in the world. 
The object of excluding the House of Representatives from the plan was to secure: 
secrecy and despatch and an extraordinary majority of the Senate was required’ 
for assent in order to prevent treaties from being made lightly. Minor agree- 
ments which are not termed treaties and are called “executive agreements” are 

2 eee Oe aE 








es Walker vy. Baird, (1892) A.C. 491 343; Wade & Phillips, Constitutional Law 


(1946), p. 184. 
(9) The Parliament Belge, (1879) 4 P.D. (12) A.-G. of Canada 
129. Ontario, A.I.R. 1937 P.C. (86) . 


(10) The Zamora, (1916) 2 A.C. 77. (13) Ogg & Ray, Inti i - 
(11) Keith, Constitutional Law, 1939, p. Goverteasa: P. 646... sohietion fo Americas 


v. A.-G. of 
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entered into by he Pre ident with 
ter t Ss 01 
1 ut the consent of the Senate, and the Courts 


In the United States, the Constitution itself declares a treat 
: tes, to be the 
ee of the land’. {Art. VI, Sec. 2]. It is consequently to tg regarded 
in Courts of Justice as equivalent to an act of the Legislature and it operates 
without the aid of any legislative provision. A treaty will therefore be enforced 
by the Courts even though it overrides previously existing statute law, provided 
of course, the treaty] is not contrary to the Constitution of the United "States, 38 


In no other State can it be said that a treaty is part of the law of the land. 


While the power to make treaties is given to the Federal Executive with the 
consent of the Senate [Art. II, Sec. 2 (2)], the States are, on the other hand,— 
“(a) absolutely forbidden—‘to enter into any Treaty, Alliance, or Confederation’ 
{Art. 1, Sec. 10 (1)]; and also (5) forbidden, ‘without the consent of Congress’— 
Art. Psa we Gi agreement or compact with another State or with a foreign power’ 
_ This means that while a State is prohibited from entering into any inter- 
national alliance or agreement of a political nature, it may be permitted by 
Congress to enter into agreements of a non-political nature.” 


Canada.—Sec. 132 of the Br. North America Act confers upon the Dominion 
Parliament and Government, the powers for performing all obligations of 


“Canada or any Province thereof as part of the British Empire, towards foreign 
countries, arising under treaties between the Empire and such foreign countries.” 


A distinction has, however, been made between treaties between the British 
Empire and foreign countries which Canada has undertaken to implement as a 
part of the British Empire,’ and conventions which Canada has agreed to 
implement as an independent unit. As regards the latter, it has been held that 
Sec. 132 is inapplicable and such legislation may be undertaken by the Dominion 
Legislature only with the consent of the Provinces concerned, if the subject- 
matter of the treaty is one assigned exclusively to the Provincial Legislature.” 


The Privy Council has observed :* 
“In a Federal State where legislative authority is limited by a constitutional document 
or is divided up between different legislatures in accordance with the classes of subject- 


i gislation . . ++ the obligation imposed by treaty may have to 
matter submitted for legislatio g: ef ey Te coieeinine 


be performed, if af all, by several legislatures; and the executive hav k 1 
the legislative assent not of the Parliament to whom they may be responsible but rape 
of several Parliaments to whom they stand in no direct relation. The ein is ~ re 
the obligation is formed, that is the function of the executive; but how is the o) igat 


to be performed and that depends upon the authority of the competent legislature or legisla- 
tures.”2° 


Lord Atkin”® put it nicely— 

“Whi i ate sails on large ventures and cig! re 
Soci ens Sak are an esential part of the original structure. : 

Thus, it was held that the Dominion Parliament had no power to ae 
Weekly Rest in Industrial Undertakings Act and the Mina Fi . a 
in performance of the international convention agreed to by ee ip eel 
independent member of the League of Nations, because the ge r Ee Gale 
sively Provincial subjects,—‘‘property and civil rights in the Prov , 


Sec. 92 (13) of the Br. N. America Act.?° 


into foreign waters she retains the 


(1932) A.C. 54 


(18) Aeronautics Case, 1G,” for 


aru ee Se gee (19) A-G. for canes v. 
(15) Pitt Cobbett, Vol. I 6th Ed». 21. Ontario, | 190) eae bo ae fon 
(16) Fost . Nelson, et. 253. ) A.-G. " 

iy) Virginia vy. Tennessee, (1893) 148 Ontario, ALL.R. 1937 P.C. 8 (86) 


Uy S. 503, 
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Outside the scope of Sec. 132, thus, legislation to perform a Canadian treaty 
is not an exclusively Dominion legislative power. 

“For the purposes of Secs. 91 and 92, the distribution of legislative powers between 
the Dominion and the Provinces, there is no such thing as treaty legislation as such, The 
distribution is based on classes of subjects; and as a treaty deals with, a particular class 
of subjects so will the legislative power of performing it be ascertained."?! 

Burma.—Item 2 (5) of the Union List is similar to the present Entry of our 
Constitution. 


Government of India Act, 1935.—Sce item 3 of List I. 
INDIA 


‘Treatie’.—Broadly speaking, treaties are contracts between Sovereign 
States. But all international engagements are not treaties in the strict sense of 
the term which comprises only solemn agreements such as treaties of peace, 
alliance, neutrality and arbitration. 


‘Agreements’.—While treaties proper are formally concluded in the names 
of the heads of States, other agreements are less formally concluded by duly 
authorised agents of the Government and may be subject to ratification or confir- 
mation by the head of the State. Examples of agreements are those between 
different parts of the British Empire, ¢.g., the Ottawa Agreement of 1932. A 
most loose form of agreement was the Munich Agreement of 1938 between Hitler, 
Mussolini, Chamberlain and Daladier, which was in substance nothing more than 
the expression of opinion by these statesmen that their peoples desired a 
peaceful settlement. 


Conventions.—Conventions are multi-lateral agreements or law-making 
treaties, such as the Slavery Convention (1926); Convention on international 
Exhibitions (1928). 


Declarations.—Agreements declaratory of International Law are called 
declarations, e.g., Declaration of London, 1909. 


Protocols.—Protocols are supplementary treaties, either amending or supple- 
menting other treaties. 


Pacts—The term Pact has been familiar since the Locarno (1925) and 
Kellogg (1928) Pacts. A most recent instance is the Nehru—Liakat Pact (1950) 
as to the treatment of minorities in India and Pakistan. 


Exchanges of notes.—These are used for clearing moot points. 


Analogous Provision—The present power enables Parliament to invade the 
State List (see pp. 556, 560, ante). 


Existing Laws.—Abducted Person (Recovery and Restoration) Act (LXV 
of 1949)”; Exchange of Prisoners Act (LVIII of 1948).2% [See also under 
Entry 13]; Arbitration (Protocol and Convention) Act (VI of 1937). 


15. War and peace. 


OtHer ConsTITUTIONS 


U.S.A.—The power “to declare War” is vested in the Federal Congress. 
(Art. I, Sec. 8 (11)]. No other authority can involve the United States in a 
-—— es 

(21) 4.-G. of Canada v. A-G. of in pursuance of an agreement ith Paki: 
Ontario, A.I.R. 1937 P.C. 8&2. | ) To provide fer the pian pra ne 
(22) The Abducted Person (Recovery and tain prisoners between India and Pakistan, i 
Restoration) Act, 1950, provides for the re- pursuance of an agreement a 
covery and restoration of abducted persons, ° 


° 
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war. Usually the declaration i 
f ; ee ; 
edit ee jon is made by a joint resolution of the two Houses 


Burma.—Item 2 (4) of the Union List is— 


The declaration of war and the conclusion of peace.” 


16. Foreign jurisdiction. 
OTHER CONSTITUTIONS 
Burma.—tItem 2 (11) of the Union List is identical with the present Entry. 


INDIA 


4 . «pe ae i. ke < ee er : 
eee — Foreign jurisdiction’ is founded on the doctrine of 
| 1 y’, recognised by International Law. Extra-territoriality is 

exception to the territorial Sovereignty of a State over persons, things ‘and 
places within its territorial limits. By the fiction of extra-territoriality, certain 
persons and things, etc., are deemed, for the purposes of jurisdiction and control 
to be outside the territoryi of the State within which they are for the time being 
and are treated as within the jurisdiction of some Foreign State, the jurisdiction 
of which is to that extent enlarged.?>-*** In short, ‘foreign jurisdiction’ may be 
said to be the jurisdiction exercised by one State within the territory of another 
State, by virtue of the rules of International law, and sometimes by treaty or 
agreement as well. , 


Exemption from local jurisdiction may also be accorded to persons who have 
no such privilege under the rules of International law, by legislation, such as the 
Diplomatic Privileges (Extension) Acts of 1941, 1944, 1946, in England, under 
which, for example, members of international organisations and their staff have 
such privilege. 

The present entry empowers the Indian Parliament to enact similar laws. 

The principal cases of foreign or extra-territorial jurisdiction, recognised by 


International law, are— 

“(i) Sovereigns, whilst travelling or residing in foreign countries. (ti) Ambassadors 
and other diplomatic agents, having a representative character, and their residences. 
(iii) Public vessels, whilst in foreign ports or territorial waters. (iv) The armed forces 
of a State when passing through foreign territory.” 

I. Sovereigns —The Head of a Foreign State, visiting another State, is 
immune from taxation and his person and residence are inviolable. He cannot be 
subjected to the jurisdiction of the local Criminal Courts nor is “he subject to the 
jurisdiction or process of the local Civil Courts, unless he voluntarily submits to 
such jurisdiction.’ The immunity from local jurisdiction extends to his family 
and suite when accompanying him and to property which belongs to him or 15 
in his possession or under his control.? 


But if a Sovereign of one State acquires pri 


another State, so far as that property is concerned, 
privilege of immunity, and actions connected with that pro 


jurisdiction of the local Courts.4 
II. Diplomatic Agents.—See under Entry 11. 


operty within the territory of 
he is deemed to waive the 
erty are subject to 





(24) Of course, the President as Com- Cobbett’s Cases on International Law, 6th 
mander-in-Chief, may act in such way that Ed., 1947, Vol. I, p. 276ff. nore, (1894) 
war becomes inevitable [Munro—Government (1) Mighell vy. Sultan of Johore, 


of the United States, 454]. 1 Q.B. 149. é 
(25) Brierly, Law of Nations (1928), P- (2) The Parlemente Belge, (1880) ° PD. 
110. (C.A.) 197. “eg 

(25-a) For a fuller discussion, read Pitt (3) The Charkich, (1873) 4 A. & E. 59. 
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It is to be noted that this immunity from local jurisdiction is confined to diplo- 
matic agents who are duly accredited by a foreign State, and not to diplomatic 
agents of foreign countries who merely happen to be in another State as an 
ordinary foreigner‘, unless diplomatic privileges are extended to them by local 
legislation. 


Ill. Public Vessels—Public property of one State, when within the terri- 
torial limits of another State, is exempt from the local jurisdiction.* 


A special application of this rule is to be found in respect of ‘Public Vessels’. 


“A public vessel is one owned and commissioned ly the Government of a. . . State 


.. . 80 long as it is recognised externally as_a separate international person. In the 
category of public vessels are included not only ships of war, but also unarmed Government 
vessels, store ships, and transports.”5 

The public character of a vessel is primarily evidenced by her flag and 
pendant but the ultimate proof is to be found in the commission issued by the 
Government of the State to which she belongs or the declaration of that Govern- 
ment, The immunity has been extended even to vessels chartered or requisitioned 
by. a foreign State, while in its control and. possession.” 


A public vessel, while merely passing through the territorial waters of a 
foreign State, in time of peace, is altogether exempt from territorial jurisdiction 
of that State. When she is at a foreign port or is stationery in foreign waters, 
she is entitled to a number of privileges, such as exemption from jurisdiction of 
locat Courts, local dues and the exemption from local jurisdiction extends to her 
officers and crews. But the privilege may be waived, e.g., when the chief officer 
of the ship takes the aid of: the local police and takes part in the trial.’ Again, 
if the crews offend on the shore, they may be arrested and punished and if they 
escape to the ship after offending on the shore, the territorial power may ask 
for their surrender. 


IV. Armed forces—The military forces of a friendly State, in time of 
peace or war, are entitled to privileges similar to those of public vessels, while 
in the territory of another State. The jurisdiction over the troops while in the 
foreign State, is retained by the State to which the forces belong, in the absence 
of agreement to the contrary. But where the forces of’ a belligerent State come 
upon a neutral territory, in time of War, it is the duty of the neutral State to 
intern and disarm them and until the conclusion of peace, the neutral State has 
jurisdiction over such belligerent forces.® 


Existing Law.—The offences on Ships and Aircraft Act (IV of 1940) 
extends the operation of the criminal law of India to offences committed on ships 
and aircraft registered in India, wherever they may be. 


17. Citizenship, naturalisation and aliens. 


OTHER CONSTITUTIONS 


U.S.A.—Citizenship, in the U.S.A., is a dual concept (see p. 
Under the 14th Amendment, citizenship of the United Stakes : erie ue 
within the territories of the United States, or by naturalisation. United States 
citizens automatically acquire citizenship of a State by residing within it. It is 
possible for a person to be a citizen of the United States without being a citizen 














(4) Dicey, Conflict of Laws, 1949, p. 134, (1939) A.C. 256 

(5) Pitt Cobbett, Cases on International ing i. ‘ 
Law, 6th Ed., Vol. I, p. 289. ees age) ne eo. CN Tie Kg, 

(6) Republic of Spain v. Arantzast, (8) Hague Convention V, 1907, Art. 11 
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of any State, ¢.g., while a United States citizen is abroad. Federal and State 
citizenships have distinct rights and obligations.® 


Sec. 1 of the 14th Amendment says— 


“All persons born or naturalized in the United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of the State wherein they reside.” 

Thus, citizenship of the United States’ may be acquired in one of two ways 
—(a) birth in the United States; (b) naturalisation therein. 


(a) Birth in the United States— (i) Any person, of whatever race or 
colour, born within the United States acquires citizenship of the United States, 
excepting (a) children of foreign sovereigns or their ministers; (0), children of 
enemies within and during a hostile occupation of part of the United States 
territory.!° (ii) Birth within the United States includes the birth abroad of 
children of American citizens temporarily residing or travelling in other coun- 
tries," but not on foreign ships. (iii) The condition of birth in the United 
States also includes full and complete allegiance to the Government of the United 
States and subjection to its jurisdiction.*® 


(b) Naturalisation.—There are three modes of naturalisation in the United 
States—(i) by judicial process; (ii) by treaty; (iii) by congressional statute. 


(i) Naturalisation by judicial process means the granting of a petition tor 
naturalisation by a Court, upon the merits of that application. The oa 
first makes a declaration of his intention; and after residence for a specifies 
number of years, he makes a petition for citizenship accompanied by wets 
from two citizens of the United States. The Bureau of Hnanrea * } 2 re 
ralisation then investigates into the record and character of the app toe ee 
Court then makes a hearing and, if satisfied, grants the petition. é . - site 
left entirely to the discretion of the Judge. (ii) Naturalisation by ae 
place when it is provided by a treaty made at the time of sone . a ce 
(iii) Naturalisation is also granted to groups of persons by statutes 0 g' 
in cases of acquisition of territory. 

t under authority of law." By 


i itizenship cannot be Jost excep H a 
ae tallow coe down under which an American 


statute, the following conditions have been laid 
citizen may expatriate himself or herself : 


ili i ing abroad to avoid 

Desertion from the military or naval service, or going a ae 

being Ae fiity drafted into such service, shall be deemed to be a ga en 
quishment and forfeiture of the rights of American citizenship. | ( y 


i is at 

American citizen may expatriate pave a, oe au mas A of 
a s . : ate 

war, by naturalizing himself in any foreign es United Stakes shail 


iance to any foreign State. (c) A woman cl oo al 
ee her ‘itizenstio by reason of her marraige, Ee acai’ 
jation of her citizenship before a Court having juris ie 
chen d) But any American woman citizen who Bee =o ae ta 
to "Arherican citizenship shall cease to be a sare of Te Osea 
If naturalized citizens move permanently to a foreign on IY a ataraliratiod 
fter they have been naturalized, the Bureau of Immigration ¢ C. eaud in 
ae e the Courts to declare that the original grant is aimee : 
ope hime naturalization is also a ground for judicial de-natura 


, ii 69 
Crescent (12) United States v- Wong Kim, 1 


tchers’ Association Vv. : 
Ligesoct Coy, (1872) 16 Wallace 36. (5 Ur S: $49 (6°9)- anon, 2 Cranch 64 
GS oe ce States y. Wong Kim, i Coke Constitutional Law, P. ; 


(11) Cooley, Constitutional Law, p- 316. 
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A citizen of the United States has certain special rights and privileges, e.9-, 
to. participate in the Government; to participate in foreign and inter-State 
commerce; to demand care and protection of the United States when abroad, and 
so on, 

Under the ‘equal protection clause’, an alien is safeguarded in all criminal 
prosecutions against self-incrimination, double jeopardy and the like.’® A right 
to trial by jury is conceded to an alien similarly as in the case of citizens, for 
any crime committed within the United States, or for punishment for illegal 
entry into the United States.” But for mere deportation, a hearing before an 
executive officer is sufficient.* As a sovereign State, the United States has an 
unlimited right to expel or deport unnaturalized and undesirable aliens.” They 
are also entitled to ‘due process’.”* : 


But an alien cannot be chosen or elected as the President, Vice-President, 
a member of the Senate or House of Representatives, or have a right to vote for 
{the above elections. 


England.—All persons in England, are either British subjects or aliens. A 
person may become a British subject—(a) by birth 2° (b) by naturalisation or 
denization; (c) by British conquest or cession of territory to Great Britain; 
(d) by marriage; a woman marrying a British subject herself becomes a British 
subject, subject to certain statutory conditions. At Common Law, an alien was 
a subject of a foreign State who was not born within the allegiance of the Crown. 
But now an alien may become a British subject by naturalisation, and a British 
subject may become an alien by alienage or expatriation ; so that “the expression 
‘alien’ means a person who is not a British subject”. 


Aliens are either ‘friendly aliens’ or ‘enemy aliens’. 


An alien enemy is a person who yoluntarily resides or carries on business 
in enemy territory." The term includes not only subjects of a State at war 
with England but also British subjects voluntarily residing in or trading with 
an enemy country.2? An alien enemy may be sued in England and if sued, has 
a right of appeal, but cannot sue unless he be within the realm under licence 
from the Crown.2* Contracts made with an alien enemy are void,” while 
executory contracts made in times of peace with a person who afterwards 
becomes an alien enemy, are suspended during hostilities** After the restoration 
of peace, however, action lies by an alien who was an enemy during war, im 
respect of a contract made before the commencement of the war." 


The Crown may claim any property of an enemy, found in England, under 
the prerogative ; and any property captured at sea or abroad as prize of booty.? 

An alien enemy has no right to habeas corpus, and he can be arrested and 
imprisoned under the Royal prerogative.** 


(B) Aliens, other than ‘alien enemies’ are alien friends. By statute 
law, alien friends in England have been conferred full civil rights as opposed to 
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(23) Port y. Freud 
Crandall vy. Nevada, 6 Wall. 36 857 EN reudenberg, (1915) 1 K. 








(16) Zian Sung v. United State, 266 U. 
oi, 
(17) Davidson v. Orleans, 96 U.S. 97. 


(18) United States v. Ju Toy, (1905) 
198 U.S, 253. 
(19) U. S. v. Williams, 194 U.S. 279. 


(20) Sce the British Nationality and Status 
of Aliens Act, 1914-48. 
(1943) 


(21) Sovfracht v. Van Udens, 
A.C. (H.L.) 203. 

(22) Vandyke v. Adams, (1942) Ch. 155. 
C—100 


. 857. 
(24) Bousmaker, Ex 
Ven 71. x parte, (1806) 13 


oo) Ertel Co. v. Rio Tinto, (1918) A. 


‘a Janson v. Dri i i 
Mie, ti, aus Renee Consolidated 
tephen’. Cc i ‘ 
Ware ommentaries, 20th Ed., 
(3-6) R. v. Schiever, (1759) 2 Burr. 


765; R. v. Knockal 
(19i7) 87 LJ Ok-B.) age mana 


794 Tue ConstituTion of INDIA (7TH Scu. 
civic or political rights. Thus, an alien friend can—(i) bring an i 

‘ 5 Thus, an | g and defend actions 
and Prosecutions like British subjects, including actions against the Crown and 
its officers’; (b) acquire property; (c) enjoy full personal liberty; (d) enter into 
contracts, trade or commerce. 


_ But an alien cannot—(i) exercise parliamentary, municipal or other fran- 
chise; (ii) hold any office or place of trust, civil or military ; (iii), sit as juror, 
if challenged; (iv) own a British ship or, with certain exceptions, act as the 
chief officer of a British ship. 

As they owe local allegiance, they are entitled to the protection of the State 
where they reside, but they cannot complain if they suffer in common with the 
subjects of that State, e.g., owing to Civil War or invasion.® 


An alien, whether domiciled or not, owes a temporary local allegiance to the 
State where he is actually resident for the time being and so long as such residence 
continues.’ Such allegiance is due from all aliens present (otherwise than as 
invading enemies) on British territory, and thus an alien whose country is at 
war with the Crown, but who is not a part of the enemy forces of invasion, is 
guilty of treason if he aids the enemy, as much as he is a subject. It is no defence 
that the British Crown had temporarily withdrawn its protection de facto owing 
to enemy occupation of the territory.1? On the other hand, even if the alien is 
absent from England for a time, leaving his family and effects under the protection 
of the Crown, he may be charged with treason if he joins the enemies during such 
absence."? Again, though local allegiance is primarily dependent on residence 
within the territory to which such allegiance is due,—an alien who goes abroad 
with a British passport, he continues to have the protection of the Crown and the 
privileges of a British subject, by virtue of the passport, and is accordingly, liable 
in England for treason committed abroad, so long as he retains his passport.’” 


Australia—Under Sec. 51 (xix) of the Constitution Act, the Commonwealth 
Parliament has the power to legislate with respect to— 


“Naturalisation and aliens.” : . h 
The power is concurrent, by reason of Sec. 107. This entry includes the 


power—(a) to determine the conditions upon which aliens may be permitted a 
enter and remain in this country;?* (b) to provide for. their explusion an 
deportation,"* and (c) to impose any extra-territorial restraint which is necessary 


to make deportation effective.’ 
As to aliens, it has been held that 


above power, require a foreign company to tak omni ae 
though the company desires to carry on its business only within the limits of 


single province.’ Provincial Legislatures cannot legislate against aliens as such, 
but may legislate as regards franchise, which is a Provincial Bowes: ss 

Canada.—Sec. 91 (25) of the Br. N. America Act gives Paes 
Parliament exclusive authority in respect of—‘Naturalisation and ai a 

It has been held that by this entry, the Dominion Sarat a ee ad 
authority in all matters which directly concen the A Deiniuicn Parlia- 
disabilities of aliens in Canada.” But this power enables the ms 
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ment to determine what shall constitute alienage or naturalisation, and not the 
consequences thereof, such as the privileges resulting from naturalisation."* 


Burma.—Item 2 (8) of the Union List is— 
Citizens; aliens; acquisition and termination of citizenship. 
Government of India Act, 1935.—Item 49 of List I of the Act was— 


“Naturalisation and aliens”. 


INDIA 


‘Citizenship’ : meaning of.—‘‘Citizens are members of the political community 
to which they belong. They are the people who compose the state and who in 
their associated capacity have established or subjected themselves to the domininon 
of a Government for the promotion of their general welfare and for the protection 
of their individual as well as their collective rights.” 


The population of a State is divided into two classes—citizens and aliens. 
While citizens enjoy full civil and political rghts, aliens do not enjoy all of them. 
On the other hand, though citizens and friendly aliens residing within the territory 
of a State are equally entitled to the protection of the State—While the relation 
of a citizen with the State is personal, and permanent, the relation between a State 
and its resident aliens is territorial and temporary.” 


A citizen of India shall have the following special rights and obligations 
which aliens shall not have— 


(i) Some of the Fundamental Rights belong to citizens alone—see Arts. 
15; 16; 18 (2); 19; 29; 30 [pp. 43-44, ante]. 


(ii) Right to hold the offices of President (Art. 58 (1) (a)]; Vice- 
President [Art. 66 (3) (a)]; Judge of the Supreme Court [Art. 124 (3)] or 
of a High Court [Art. 217 (2)]; Attorney-General [Art. 76 (1)]; Governor of 
a State (Art. 157); Advocate-General (Art. 165). 


(iii) Right of suffrage for the election to the House of the People (of 
the Union) and the Legislative Assembly of every State (Art. 326); right to 
become a member of Parliament (Art. 84) and of the Legislature of a State 
{Art. 191 (d)]. 


Legislative power with respect to citizenshihp—See p. 40; pp. 42-3, ante. 


‘Citizenship and Nationality.’—While the term ‘citizenship’ refers to the 
relationship with a State from the internal aspect, ‘nationality’ refers to similar 
relationship from the international aspect. The one is a question of municipal 
law while the other falls within the province of International law. 


Nationality is the status or quality of belonging to some particular nation or 
State, The ‘nationals’ of a State comprise all persons who are politically members 
of that State and owe allegiance to that State but all of them may not possess the 
full civic privileges which are conferred by ‘citizens.’ Again, nationality may 
‘or may not be accompanied by residence within the State. The status and 
privileges of nationality continue even when the national is outside the terri- 
torial limits of the State. Nationality may be acquired by (a) birth, (0d) 
naturalisation, (c) marriage, (d) repatriation, or (e¢) cession or conquest of? 
territory. 
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The incidents of nationality i i 
in International | 
false ty al law may be summed up as 
: (i) Every State has within certain limits a right to protect the persons 
of Its nationals while they are outside its limits; and every State has a corres- 
ponding duty to protect the nationals of other States within its territory. 


; (it) Every State may interevene for the protection of the property of its 
Nationals abroad. : 


(it) Every State is entitled to allegiance and obedience to certain of its 
laws, from its nationals even while they are residing within the jurisdiction of 
another State.?4 


‘Domicil’—Domicil has been defined to be ‘the country which is taken to be 
a man’s permanent home for the purpose of determining his civil status’. A 
person having domicil in a country acquires the civil rights of that country, even 
though he may not have political rights as belong to a citizen of that country. 


While ‘citizenship’ has a political context and ‘nationality’ has an inter- 
national context, ‘domicil’ has a civil context. Under the Constitution of India, 
the law of domicil has to be referred to, for the purpose of determining citizen- 
ship at the commencement of the Constitution, under Art. 5;?* p. 39, ante. 


A domicil once acquired is retained until it is changed for another domicil,— 
(a) in the case of an independent person, by his own act; or (b) in the case of 
a dependent person, by the act of some one on whom he is dependent. 


Certain general rules relating to domicil are recognised by Private Inter- 
national Law in England and are embodied in the Indian Succession Act, 1925. 
These are—No man can ever be without a domicil. On the other hand, a person 
can have only one domicil at a time. Domicil may be acquired—(1) by birth ; 
(2) by choice; and (3) by operation of law. (1) As soon as a person is born, 
he gets a domicil which is called the domicil of origin. 


(1) The domicil of origin of a person is— 

(i) in the case of a legitimate child, the domicil of the father at the de 
of the child’s birth; (ii) in the case of an illegitimate, posthumous or ison 
child, the domcil of his mother at the time of his birth; (iii) in the case of @ 
foundling, the country where he is found.” 

(2) As soon as he attains majority, he can acquire a domicil of his e 
choice, by animo et facto, i.e., by (i) actually residing in a id ia 
(ii) the intention of permanently residing there. This new domici 7 o; te 
domicil of choice. The domicil of origin, however, is not Se, eras 
act of acquiring a domicil of choice, but only remains in fe (ie, in 
soon as the person abandons the domicil of his choice anuno ¢ ey 


mind as well as in fact.). st 

(3) Domicil may also be acquired by operation of law. ines meomicil 
a woman acquires the domicil of her husband if she had eT eh fatiows that 
before: and during continuance of the marriage, the wife’s dom! 


of her husband. _ dion 

Rights and disabilities of Aliens in India—Any person we a nr egislation 
of India is an alien. The rights and disabilities of aliens are 1 ie males some 
by Parliament under the present Entry. But the Constitution itse 
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provisions in that respect. We have seen, that some of the Funda- 
mental Rights are expressly confined to ‘citizens’. The rest of the provisions 
in Part III shall apply to aliens who are included within the word ‘person’ (p. 44, 
ante). But ‘enemy aliens’ suffer from a special disability ; they are not entitled 
to the benefit of the procedural provisions in cls. (1)-(2) of Art. 22 (see p. 126, 
ante). An alien has no right of suffrage nor can he hold any of the offices 
specially meant for citizens. 


‘Naturalization’. —Naturalization is the act by which rights of citizenship are 
conferred by a State upon a person who was before an alien to that State. 


Analogous Provisions—As to citizenship of India at the commencement of 
the Constitution, see Arts. 5-11, pp. 39-43, ante. 


Existing Laws—The Indian Naturalisation Act (VII of 1926), provides 
the law relating to naturalisation in India of aliens resident in India. A certifi- 
cate of naturalisation may be granted by the Central Government, on being 
satisfied, upon the application, and affidavit of the alien, and on further enquiry, 
if any, that he has the qualifications laid down in Sec. 3 of the Act. It also 
provides for ‘declaration of alienage’ by a naturalized person, under certain 
conditions (S. 10). 


18. Extradition. 


OTHER CONSTITUTIONS. 
U.S.A.—International extradition is an exclusively federal subject.” 
Burma.—titem 2 (9) of the Union List is identical with the present Entry. 
Government of India Act, 1935.—Item 3 of List I included—‘Extradition’. 


InpIA. 


‘Extradition’ —Extradition is the delivery up of a person who has committed 
a crime in one country and taken refuge in another, by the authorities of the 
country where he has taken refuge to those of the country where the crime is 
committed. It is founded on the principle of international justice and is based 
on mutual treaties between States. Apart from treaties there is no legal obligation 
upon a State to surrender a fugitive to another State which claims him as an 
offender.* But there is nothing to prevent a State from granting extradition 
under municipal legislation, without a treaty.? The claim for extradition may be 
preferred only by a State within which the offence was committed,’ the principle 
of international law being that criminal law and jurisdiction are primarily 
territorial. 


“By the law of nations, each person who is within the jurisdiction of the particular 
country in which he commits a crime is subject to that jurisdiction; otherwise the criminal 
Taw could not be administered according to any civilised method.” 

A person extradited for one offence cannot be tried for another, so long as 
he is not freed from the restraint involved in the extradition process.*® 


Existing Law.—The Indian Extradition Act® (XV of 1903), deals with the 


(24) As to ‘enemy aliens’, cf. p. 793, ante. Att.-Gen. of Hong Kong v. Kwok-a-Sing, 
(25) Cais States v. Rauscher, (1886) L.R. 5 P.C. 179. 
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procedure relating to extradition and ially isi 
Faris Eatin Aes ra ee follows the provisions of the 


19. Admission into, and emi i i 
s 3 igration and expulsi ia ; 
passports and visas. i Eonar 


OTHER CONSTITUTIONS. 


: US.A—It is curious to note that Congress draws its power to control 
immigration of aliens from its ‘Commerce power’,—which has been interpreted 
to include any sort of intercourse (Art. I (8)]. Numerous laws ae been 
passed to regulate the immigration of aliens. Those who are totally excluded 
are—(a) insane persons; (b) persons likely to become public burdens; (c) 
persons suffering from serious physical and mental ailments; (d) polygamists ; 
(e) : anarchists; (f) persons convicted of serious crimes. An alien who is 
admitted, must pass a literacy test, and pay a head tax. 


The federal laws authorise the Commissioner of Immigration to deport—(a) 
any alien whose entry in the U.S.A. is found to have been unlawful; (>) any 
alien who tries to foment revolution, to spread subversive political doctrines 
[e.g. communism] or who is convicted of certain crimes, or who becomes a public 
charge within 5 years of entrance. 


From the deportation orders, there is a right of appeal to the Courts, which 
may interfere only if the deported person proves that the order is not supported 
by substantial evidence. The English doctrine that an alien has a right to reside 
within the State only so long as the supreme power should think fit, has been 
followed in the U.S.A.“ In 1933, as many as some 20,000 aliens were deported.. 


In 1943, the number was 4,200. 

Australia—Sec. 51 (xxvii) of the Constitution Act empowers the Common- 
wealth to legislate with respect to—‘Immigration and emigration’. 

The following are not ‘immigrants’ within the meaning of the above entry, 
go as to enable Parliament to regulate their admission into Australia— 


(i) A person born in Australia, who returns from abroad to Australia, 
as to his home. But if he enters the country not with any intention of residence 
or settlement, he would be an immigrant.® (ii) Persons who, having immigrated 
to Australia, have made ‘Australia their permanent homes and have become 


members of the Australian community.’° 
An alien may not only be excluded but also be expelled at the will of the 


Commonwealth.** Ey 


of aditi varrant: (i ffence in pursuance of that object, it would be a 
of an extradition warrant: (i) the offe pu , bject, it wood) oO 
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“The power to make such laws as Parliament may think fit with respect to aliens must 
surely, if it includes anything, include the power to determine the conditions under which 
aliens may be admitted to the country, the conditions under which they may be permitted 
to remain in the country, and the conditions under which they may be deported from it.” 


England —Under the Aliens Order, 1920, no alien immigrating from abroad 
can land in the United Kingdom without the authority of an immigration officer ; 
and such authority is only to be given where the alien can prove that he fulfils 
a number of conditions, ¢.g., that he is in a position to support himself and his 
dependents, and he is not medically unfit. Aliens are only allowed to land at 
certain specified ports.’2 Persons who have been guilty of extradition offences, 
or against whom an expulsion order has been made, are excluded. There is also 
provision for the registration of resident aliens over the age, of 16, with certain 
particulars. 


Under the Aliens Act, 1905, the Home Secretary may deport aliens convicted 
of crime and recommended by the Court for deportation or reported to have been 
within 12 months of entry in receipt of parochial relief or to have been living in 
insanitary conditions or to have been convicted in a foreign country of an extradi- 
tion offence or whose removal is considered conducive to the public good. J:ven 
apart from this statute, an alien friend may be expelled by the executive Govern- 
ment of the United Kingdom, without Parliamentary sanction, and an alien so 
expelled has no right to enter into British territory enforceable by action in a 
Court of law.”® 


Burma—item 2 (10) of the Union List is— 

‘Passports and visas’. 

Item 2 (14) relates to— 

‘Admission into, and emigration and expulsion from the Union.’ 
Government of India Act, 1935.—Item 17 of List I was— 


Admission into, and emigration and expulsion from, India, including in relation thereto 
the regulation of the movements in India of persons who are not British subjects domiciled 
in India, subjects of any Federated State, or British subjects domiciled in the United Kingdom. 


INDIA 


‘Admission into, Expulsion’ —One of the rights possessed by the supreme 
power in every State is to refuse to permit an alien to enter that State, to annex 
what conditions it pleases to the permission to enter it, and to expel or deport 
from the State, at pleasure, even a friendly alien, especially if it considers his 
presence in the State opposed to its peace, order and good Government.* F.xtra- 
territorial constraint is incident to the exercise of the power of deportation. Once 
it is conceded that the State has the right to expel aliens, it follows that it has 
the power to do those things which must be done in the very act of expulsion, if 
the right is to be exercised effectively at all, notwithstanding the fact that 
constraint upon the person of the alien outside the boundaries of the State or the 
commission of a trespass by a State officer on the territories of its neighbour 
should thereby result.** 


Passport.—A passport is an official document issued in the name of the head 
of a State, to a traveller for his safe passage to and protection in a foreign country. 
“A passport is a license for the safe passage of anyone from one country to another.’35 


Senee 


(1l-a) Robtelmes v. Brenan, (1906) 4 C. (14) 4. G. for Canada v. Cain, (1906) 
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Visa.—Vi icati 
‘Visa means the authentication of a passport by a foreign authority. 


Existi ma 
Ss Re bed aa Influx from Pakistan Control Act (XXIII of 1949) ; 
pinged Se ee tee Indian Emigration’ Act (VII of 1922) ; the Immigra~ 
tration of F Pana Aa "OO Fa) the canigratie (Eadie Regi 
: J > ° ; the Immigrants (E: i f 
Assam) Act (X of 1950); the Indian Passport Act (XXXIV ‘ noe ss 


20. Pilgrimages to places outside India. 


a ae ae a on the high seas or in the 
Ir 5 against the law of nations committed 
high seas or in the air. ge 


OTHER CONSTITUTIONS. 
U.S.A.—Art. I, Sec. 8 (10) of the United States Constitution says— 


“The Congress shall have power: T: ish piraci i i 
see Tigh dae ait oes a ire bal era piracies and felonies committed 
di oe this power, Congress is competent to enact laws punishing pirates, 

ough they may be foreigners and may have committed no particular offence 
against the United States, provided the piracy is committed on the high seas.’° 


Burma.—item 2 (13) of the Union List is the same as the present Entry of 
our Constitution. ; 


INDIA 


‘Piracy’—(i) In International Law.—Speaking generally, piracy is an act 
of robbery or depredation committed on the ‘high seas’. Actual robbery is not 
an essential element of the offence and a frustrated attempt to commit piracy is 
also treated as piracy in international law.” It is the right and duty of public 
vessels of every nation to suppress pirates and pirates may be captured on the 
sea or in territorial waters, or in territory unappropriated by any State. The 
pirate loses his nationality and the pirate vessel loses the protection of her national 
flag, by reason of the offence and thus becomes liable to seizure and punishment 


at the hands of any State.” 


“Piracy is the commission of those 
if committed upon land would amount to 
the law of nations gives to every one the right to pursue an’ 
previous declaration of war.”?? 

(ii) In Municipal Law.—Piracy is also treated as 
law. In England, however, by statute, the definition of piracy has been extended 
beyond that of simple robbery or depredation on the high seas,—so as to include 
acts of hostility committed on the high seas, against natural-born British subjects, 
under colour of comm Power; adhering on the sea to 


acts of robbery and violanca upon the sea, which 
felony. They are the common enemy of all and 
'd exterminate them without any 


an offence in municipal 


ission from any foreign a \ 
the King’s enemies on the part of natural-born British subjects, and the like. But 
jn so far as the meaning of piracy is extended by municipal law beyond the 


on the basis of recipro- 
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f restrictions on the en- 
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of 1924) was passed for regulating the en- 
try and residence of persons domiciled in (22) Wharton’s Law Lexicon. 
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limits of international law, it is not justiciable except in the State to which the 
offender belongs, or in the State against which the offence was committed.”* 


Art. I, Sec. 8 (10) of the Constitution of the United States empowers the 
Congress not only to punish but also to define piracies and felonies on the high 
seas, Under this power, Congress has declared a number of acts to be piracy 
though they are not so according to international law, e.g., slave trade.”* 


It was under this power that the United States Congress made it a crime to 
counterfeit the notes and securities of foreign Governments.” 

“The law of nations requires every national Government to use ‘due diligence’ to 
prevent a wrong being done within its dominion to another Nation with which it is at peace, 
or to the people thereof; and because of this the obligation of one Nation to punish those 
who, within its jurisdiction, counterfeit the money of another nation, has long been 
tecognized,”25 

Though the power to ‘define’ piracies and offences against the law of nations 
is not expressly mentioned in the present Entry of our Coiistitution—the genera- 
lity of the Entry suggests that it would include the power of definition as well as 
punishment. 


‘High seas’—The high seas means the waters of the sea beyond the three- 
mile limit of ‘territorial waters’ (see p. 33, ante). 


22. Railways. 


OtHER CoNnsTITUTIONS 
Australia—Sec. 98 of the Constitution Act provides that 


“the power of Parliament to make laws with respect to trade and commerce 
[Sec. 51 (i)] extends to . . . . railways the property of any State.” 


Sec. 51 (xxxii) gives the Commonwealth power to legislate with respect to— 


“The control of railways with respect to transport for the ‘naval and military’ purposes 
‘of the Commonwealth.” 


Sec. 51 (xxxiii), on the other hand, gives the Commonwealth the power to 
legislate for— 


“The acquisition, with. the consent of a State, of any railways of the State on terms 
atranged between the Commonwealth and the State.” 

Sec. 51 (xxxiv), again gives the Commonwealth power over— 

“Railway construction ‘and extension in any State with the consent of that State.” 

Burma.—iltem 3 (5) of the Union List is identical with the present Entry. 

Government of India Act, 1935—Item 20 of List I was— 


“Federal railways; the regulation of all railways other than minor railways in respect 
of safety, maximum and minimum rates and fares, station and service terminal charges, 
interchange of traffic and the responsibility of railway administrations as carriers of goods 
and passengers; the regulation of minor railways in respect of safety and the responsibility 


“of the administrations of such railways as carriers of goods and: passengers.” 


INpIA : " 


‘Railways’—This Entry gives to the Union exclusive jurisdiction to legis’ 
late regarding all railways, regarding all matters,—irrespective of their owner- 
ship or whether they are major or minor railways,—in order to ensure uniformi! 
.as between railways in the matter of rates, charges, responsibility and the like 
(The present Entry thus differs from Item 20 of List I of the Act of 1935), 


“"(23) Pitt Cobbett, 1947, Vol. I, p. 316. 25) United States v. Arj oi 
(24) Willoughby, Constitutional Law (11), 47s-) United States v. Arjona, 120 U. S. 

p. 1122. i 

C—101 


802 Tue Constitution oF INpIA (71H Scu. 


Analogous Provision—See Art. 366 ,20); Art. 257 (3). 


Existing Law.—The Indian Railways Act (I 2 i 
Railways Board Act (IV of 1905). Peg eee 


23. Highways declared by or under law made by Parliament 
to be national highways. 


: OTHER CoNSTITUTIONS 

US .A.—The Federal Government exercises its power over national highways 
by virtue of the ‘commerce clause’ (Art. I (8) ].2 

Burma.—lItem 3 (3) says— 

“Highways and waterways 
waterways.” 

Government of, India Act, 1935.—There was no item in List I of that Act, 
corresponding to the present Entry. All roads came under Entry 18 of List II. 


declared by the Union to be Union highways and 


Inpia 

‘National highways’—While roads form a State subject, under Entry 13, 
List II, such highways as would be declared to be national highways by the Union 
Parliament, would form an exception to the entry in the State List, and form a 
Union subject. 

‘Highway .—A highway is a way along which the public generally has a 
right to pass.° 

Analogous Provision—See Proviso to Art. 257 (2). 

24. Shipping and navigation on inland waterways, declared 
by Parliament by law to be national waterways, as regards mecha- 
nically propelled vessels ; the rule of the road on such waterways. 

25. Maritime shipping and navigation, including shipping 
and navigation on tidal waters ; provision of education and training 
for the mercantile marine and regulation of such education and 
training provided by States and other agencies. 


OTHER CONSTITUTIONS 
s that the judicial power 


U.S.A.—(a) Art. III (2) of the Constitution say he judicial power 
of the United ae shall nel to all cases of . ‘maritime jurisdiction. 

From this, it has been held that the Federal Government has dentate 
over all voyages which are maritime in character and on micas pwr on 
though the voyage is confined wholly within the limits of a gee tae the 
navigable waters have thus come under the federal contro eve 7 g' 
provision of the Constitution, quoted above, refers to judicial power . ae 

Under the above power, together with the commerce sna Cc unding 
Government controls the merchant marine and aids BE yr pra 
lighthouses, buoys, lifesaving patrols, etc. It has also provided to 
and protection of seamen, by federal legislation. 


Act, 1935, 





‘ rrier 

(2) Thus, the Motor Ca 1% 

vests in the Interstate Commerce ets 

the regulation of transportation © a . 
and goods by motor carriers engag' 


(1) The Indian Railways Act, 1890, is a 
consolidating statute relating to Railways in 
India. It not only deals with the construc- 


tion and maintenance of railway works, but 
also lays down provisions relating to the 
working of railways, responsibility of Rail- 
way as carriers and offences committed in 
connection with railways. 


interstate or foraen ee 
Tomlin’s Law Dictionary. ; 
vy The ‘Lottazeanna, (1874) 21 Wallace . 
558. 
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(b) Since ‘commerce’ has been interpreted to include navigation,® 
Congress draws its power over navigation also from the ‘commerce clause.’ . 


But the nature of authority derived from the two clauses is different: Under 
the clause relating to admiralty and maritime jurisdiction, the authority is (though 
not exclusively), to fix the /aw governing transactions with reference to or upon 
navigable waters. Under the Commerce clause, the authority is to determine the 
conditions under which the waters shalf be navigated and to protect or to increase 
their navigability.® 


The power of Congress to determine what is obstruction to navigation is 
conclusive.” 


Australia —Sec. 98 of the Constitution Act says— 


“The power of the Parliament to make laws with respect to trade and commerce exteuds. 
to navigation and shipping. , 

The power of Parliament over trade and commerce is confined to ‘‘trade and 
commerce” with other countries, and among the States [Sec. 51 (i)]. Hence, the 
combined effect of Sec. 51 (i) and Sec. 98 is to endow the Commonwealth Parlia- 
ment, not with a substantive power to deal with navigation and shipping at large, 
but with power to deal with the subject only in so far as it is relevant to inter- 
State and foreign trade and commerce.® 


Intra-State shipping is a State subject.® 

Canada.—Sec. 91 (10) of the Br. N. A. Act gives the Dominion Parliament 
exclusive power in relation to— ° 

“Navigation and shipping.” 

This power means the right to prescribe rules and regulations for vessels 
navigating the waters of the Dominion;?° to prescribe the law of the road, the 


lights to be carried, evidence of ownership, transmission of interest; to declare 
what shall be deemed an interference with navigation.” 


Sec. 92 (10) curves out an exception from the above exclusive power of the 
Dominion, in favour of the Provincial Legislature— 


_ “Local works and undertakings other than . . . lines of steamships between the 
Province and any British or foreign country.” 


So, the Province is competent to incorporate Provincial navigation companies, 
the operations of which are limited to the Province.” 


Burma.—item 3 (4) of the Union List is the same as our Entry 24, with 
the addition of the words— 

“Carriage of passengers and goods on such waterways,” 
which forms part of Entry. 30 of List I of our Constitution. 


Again, Item 3 (6) of the Union List is the same as the first part of 
Entry 25, é.e., up to ‘tidal waters.’ : eet oe 


Government of India Act, 1935.—Item 21 of List I was— 


- “Maritime, shipping and navigation, including shipping and navigation on tidal 
waters... .. 


eee 
(5). Gibbons v. Ogden, (1814) 9 Wh. 1. 8 C.L:R. 330 (352). 


(6) Gilman v. Philadelphia, 3 Wall. 713. 10) Lefroy, iz ituti 
Gee Sites Chicos pas - ve efroy, Canadian Constitutional Law, 
53 


Power Co., 229 U. S.. 53. 11) Fisher 

fi e ee Stay es R A4-G. nay HOGER CON: Ops? As & 0 

‘or Commonwealth, 29 C.L.R. 357. 12). Macd 9 i igati 
(9) Huddart Parker v. Moorehead, (1908) Co. (188 oe Cy, tion. Navigation 
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InpIa 
‘Shipping and navigation in national waterwa i i 
. ; } ‘ z ways’.—While Entry 24 of Li 
gives the Union Parliament exclusive jurisdiction in respect af shicome a 
navigation in those inland waterways which shall be declared by it to be ‘national 
waterways’, Entry 32 of List III makes shipping and navigation in other inland 
waterways a concurrent subject. Both these Entries, however, are confined to 
shipping ~ ee by ‘mechanically propelled vessels’. Navigation in the 
inland waterways by means of any other kind of vessel, is a Stat j 
Entry 13 of Lig IL Ly is a State subject under 
_ Shipping and navigation in ‘tidal waters’, on the other hand, is an exclusive 
Union subject. (Entry 25, List 1). 

‘Ship’—A ship, as defined by Sec. 3 (51) of the General Clauses Act (X 
of 1897), includes— 

“every description of vessel used in navigation not exclusively propelled by oars.” 

‘Shipping’ includes every kind of business relating to ships, and may include 
ship building. 

‘Navigation’. —Navigation is “the art of sailing at sea, also the manner ot 
trading”’.** 

‘Mercantile Marine’—This means the vessels of a country engaged in 
carrying trade with foreign countries as well as between different parts of its 
own territory. 

Existing Laws.—The Indian Registration of Ships Act (X of 1841) ; Inland 
Steam Vessels Act (I of 1917); Control of Shipping Act (XXVI of 1947) ; the 
Indian Merchant Shipping Act (XXI of 1923). 


26. Lighthouses, including lightships, beacons and other provi- 
sion for the safety of shipping and aircraft. 


OTHER CONSTITUTIONS 

Australia,—Under Sec. 51! (vii) of the Constitution Act, 1900, the Common- 

wealth Parliament has the power to legislate with respect to— 
“Lighthouses, lightships, beacons and buoys.” 

This power includes the power of imposition and collecti 
paid by the owners or masters of ships which pass the lights, 
which derive benefits therefrom.” 

Canada.—Sec. 91 (9)! of the Br. N. A. Act relates to— 


on of dues to be 
signals, etc., and 


“Beacons, buoys, lighthouses. . - + + ; ‘ss 
Government of India Act, 1935.—Item 25 of List I of that Act was # 
same as the present Entry. 


ji t Entry. 
Burma.—Item 3 (10) of the U presen 


nion List is the same as the 


INDIA 

signal-lights for 
dangerous coast, 
rm includes other 


‘Lighthouse’.—A lighthouse is usually a tower, containing 


i i them off from 
the guidance for vessels at night, and to warn t 

Bosks, etc. Under the English) Merchant Shipping Act, the te 
similar beacons and signals— eee 
tution, p. 565; Wynes, Legislative and Exe- 
cutive Powers, p. 134. 








(13) Tomlin’s Law Dictionary. . 
(14) Quick and Garran, Annotated Consti- 
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“any floating, and other light exhibited for the guidance of _ships and also’ any sirens 
and another description of fog signals, and also any addition to a lighthouse of any improved. 
light or any siren or any description of fog signal. 


The present entry follows the above definition of the English Act. 
Existing Laws.—Indian Lighthouse Act (XVII of 1927). 


27. Ports declared by or under law made by Parliament or 
existing law to be major ports, including their delimitation, and the 


constitution and powers of port cuthorities therein. 


OTHER CONSTITUTIONS 
Burma.—ttem 3 (7) of the Union List is the same as the present Entry. 


Government of India Act, 1935.—Item 22 of List I was substantially the 
same as the present Entry. 


INDIA 


‘Major ports’—This Entry gives to the Union only a limited power as 
regards ports—(a@) It is confined to ‘major ports’ (see Art. 364); (6) It is 
restricted to the specified matters only, viz., ‘delimitation, constitution and powers 
of port authorities therein.’ 


Other ports will come within Entry 31 of List III (concurrent). 


Port.—“A port is a harbour or place of shelter, where ships arrive with their 
freight, and customs for goods are taken.’ 


“A port is a Haven and somewhat more,— 
1. It is a place for arriving and unlading of ships or vessels; 
2. It hath a superinduction of a civil signature upon it, somewhat of franchise and 
privilege; 

_ 3. It hath Ville or City or Borough, that is the capus portus for the receipt of 
mariners and merchants, and the securing and vending of their goods, and victualling their 


shops .’16 ee 

Existing Laws.—Indian Ports Act (XV of 1908) ; Calcutta Port (Pilotage) 
Act (XXXIII of 1948); Bombay, Calcutta and Madras Port Trusts (Constitu- 
tion) Amendment Act (XXXVI of 1948). 


28. Port quarantine, including hospitals connected therewith ; 
seamen’s and marine hospitals. 


OTHER ConsTITUTIONS 


U.S.A.—Congress has no express power under the Constitution with respect 
to quarantine. Hence the States retain their power to legislate over this matter 
subject to federal legislation as may be made by Congress under its ‘commerce 
power’.”* 


Canada.—The Dominion Parliament has exclusive power [Sec. 91 (11)J 
over— 


“Quarantine and the establishment and maintenance of marine hospitals.” 
Australia.—Sec. 51 (ix) makes 











“Quarantine” 
a federal subject of legislation. 
aay ” a 
(15) Tomlin’s Law Dictionary. (17) Wynes, Legis. & Executive P. 
do) Foreman vy. Free Fishers, L.R. 4 p. 135. 2 Dat oee 
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Burma.—titem 3 (1) of the Union List is— 


“(1) Port and inter-unit quarantine; seamen’s and marine hospitals and hospitals 
connected with port quarantine.” 


Government of India Act, 1935.—Item 18 of List I of that Act was the same 
as the present Entry, 


INDIA 
_ ‘Quarantine’—The term is thus explained in Webster’s International 
Dictionary: 


“It is now comprehensive enough to cover any forced stopping of travel, or of 
transit, or of communication, as well as compulsion to remain at a distance or in a given 
place, without intercourse, on account of any malignant, contagious or dangerous disease on 
land as well as by sea.” 


“The prevention of disease is the essence of quarantine law”.® It extends 
to the enactment of provisions for inspection, exclusion, detention, observation, 
segregation, isolation, protection, treatment, and regulation of vessels, persons, 
goods, things, animals, or plants, so far as any or all of these matters may be 
directed to the prevention of the introduction or spread of disease.’ 

Analogous Provision—While the present Entry deals with quarantine at 
ports, Entry 81 of the same list deals with quarantine on State borders or inter- 
state quarantine. . 


2g. Airways; aircraft and air navigation; provision of 
aerodromes ; regulation and organisation of air traffic and of aero- 
dromes ; provision for aeronautical education and training and 
regulation of such education and training provided by States and 


other agencies. 


OTHER CONSTITUTIONS 
U.S.A.—The Federal Government has derived power over transportation by 
air from the ‘commerce clause’ [Art. 1 (8)]. 
Canada.—The power to deal with aerial navigation throughout Canada has 


been held to belong to the Dominion Parliament, under Sec. 132 of the Br. N. 


America Act ;?° as well as Sec. 92 (10) (a) relating to— Qe 
Provinces . . . and extending beyond the 


“Other undertakings connecting the 
limits of the Province.”2¢ 

Burma.—Item 3 (2) of the Union List says— 

“Airways.” 

Item 3 (8), again, relates to— 

“Aircraft . . . . aerodromes.” 

Government of India Act, 193 
the present entry— 

“Airways . . . aerodromes.” 


5,—Item 24 of List I covered the first part of 


INDIA aa 
‘Airways’—This Entry makes legislation regarding air navigation, 
or foreign, an exclusive Union subject. 
‘Aerodrome’.—Sec, 2 (2) of the Indian Aircraft Act, 1934, says— 
FO an EN a ae ge eee ceo 


in land 


goo v. St. Louis Ry., (1901) 181 Pin se Caailol of Aeronautics, (1932) 


«S. 255. . 
(19) Wynes, Legislative and Executive A.C. 54. 
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; “ ‘Aerodrome’ means any definite or limited ground or water area intended to be used, 
either wholly or in part, for the landing or departure of aircrafts, and including buildings, 
sheds, vessels, piers, and other structures thereon or appertaining thereto.” 

Territorial air—In International law, a claim to sovereignty over ‘terri- 
torial air’, i.e., the air space over the territory of a State has come to be recently 
asserted by States, on the analogy of the principle relating to “territorial waters” 
(p. 33, ante). Thus, by the United Nations Interim Agreement on International 
Civil Aviation which became effective on 6th June, 1945, every State is stated to 
have complete and exclusive sovereignty in the air space above its territory, 
including the air space over its territorial waters (Art. 8). 


Existing laws—The Indian Aircraft Act (XXII of 1934) provides for the 
control of manufacture, possession, use, operation, sale, import and export 
of aircraft. 


30. Carriage of passengers and goods by railway, sea or air, 
or by national waterways in mechanically propelled vessels. 


OTHER CONSTITUTIONS 


Burma.—Items 3 (9) and 3 (4) of the Union List cover the subject-matter 
of the present Entry. 


Government of India Act, 1935.—Item 26 of List I was— 


“Carriage of passengers and goods by sea or by air.” 


InpIa 


‘Carriage by railway, sea or air’—This Entry deals with carriage of passen- 
gers and goods by railway, sea or by air, or by national waterways by ‘mechani- 
cally propelled vessels’. 


Carriage of passengers and goods by roads come under the State List 
[Entry 19, List II]; while carriage by inland waterways come within the 
- Concurrent list [Entry 32, List III]. 


‘Mechanically propelled vessels’ themselves come under Entry 35 of List IIT. 


Existing Laws.—Indian Carriage by Air Act (XX of 1934) ; Indian Carriage 
- of Goods by Sea Act (XXVI of 1925) ; the Carriers Act (III of 1865) ; Indian 
Railways Act (IX of 1890) ; Railways (Transport of Goods) Act (XII of 1947). 


31. Posts and telegraphs ; telephones, wireless, broadcasting 
and other like forms of communication. : 


OTHER CONSTITUTIONS 


U.S.A.—Art. I, Sec. 8 (7) empowers Congress to establish—‘Post-o 
and Post-roads.’ This power has been most liberally interpreted to nae the 
powers of—(a) organization of the Postal Department and appointment of its 
‘officers; (b) determination of the places and ptemises for post-offices, the routes 
-over and the means by which the mails shall be carried; (c) manufacture of 
stamps; (d) punishment of crimes which endanger the security of the mails??; 
- (e) establishment of Government monopoly in the carriage of mail**; (f) decision 





ee 


(21) U.S. v. Bullington, 170 Fed. 121; 22) U. Sova Ki ; 
illionis R. Cov. Monts, 163 U.S. 142. Re ag, 04 Rochersberger, Am. Law 
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of what matters shall be car 


ried in the mails and exclusion of indecent, injurious 
and fraudulent matters,?% 


The power of Congress over telegraph, telephone and wireless4 has been 
deduced from the above power as well as from the ‘commerce power.’ 


<lustralia—Sec. 51 (v) of the Constitution Act gives the Commonwealth 
Parliament power with respect to—‘Postal, telegraphic, telephonic and other like 
services’. It has been held that the above power covers wireless telegraph and 
broadcasting.?> 


Canada.—Sec. 92 (10) of the Br. N. America Act gives the Dominion 
Parliament power over— 


“Telegraphs and other works and undertakings connecting the Province with other 
Provinces or extending beyond the limits of the Province. Sec. 91 (5), again, gives it power 
over the ‘Postal services’. 


It has been held that the above two clauses empower the Parliament, to provide for or 
control the carrying of mails by air! or to control broadcasting by radio.”2 


Burma—lItem 3 (11) of the Union List is the same as the present Entry of 
our Constitution. 

Government of India Act, 1935.—Item 7 of List I included the subject of 
the present Entry. 

Existing Laws.—Indian Post Office Act (VI of 1898); Indian Telegraph 
Act (XIII of 1885). 


32. Property of the Union and the revenue ero a 
as regards property situated in a State specified in Part A or Par 
of the First Schedule subject to legislation by the State, save in so 
far as Parliament by law otherwise provides. 

‘Property of the Union’.—See under Arts. 294; 285. The as reget 
shall have the power to legislate over property situate within the State, sub; 
to legislation by Parliament. a eit 3 

33. Acquisition or requisitioning of property for the purp 
of the Union. 

OrHER CONSTITUTIONS & feats 

Burma.—titem 5 (4) of the Union List is—‘Acquisition of property fo 

f the Union.’ 
Bg ean, 51! (xxxi) of the Constitution sot see p. 152, ae oe 

Government of India Act, 1935.—Item 9 of List II was—‘compulsor) 
acquisition of land.’ 


ee the trans- 
isiti isitioning’ .— isition of property means the tr 
‘ and requisitioning —Acquisi y , 
f oe rights aot ownership over a property ie re pene 
dominion or control over a property, without acquiring rig 
Tye 
(2) In re Radio Communication, (1932) 
A.C 





S. 727; In re 
(23) Ex parte Jackson, 96 U. : ak 
Rapier, hs DS ao U. Tel Co (3) Lal Singh A Cc. P.& Berar, A 
(24) Pensacola v. . Fy ‘ oo nC w. : 
RT) Me L.R Ray Ton Bug v. Collector e berth 
(25) King v. Brislan, (1935) 54 C.L.R. ae thas bom. 216 (ain; Khe sda 
are James v. Commonwealth, (1936) Protapmull, A.I.R. 1946 : 


A. C. 587 (614). 
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Analogous Provisions —See Entries 36 of List I]; 42 of List IIT [see also 
p. 156, ante]. 


34. Courts of Wards for the estates of Rulers of Indian States. 


‘Courts of Wards for estates of Rulers’.—This Entry forms an exception 
to the general provision in Entry 22 of List IT. 


Public debt of the Union. 


OTHER CONSTITUTIONS 

Burma.—Item 4 (1) of the Union List is—‘The borrowing of money on the 
credit of the Union’, while item 5 (11) is—‘Public debt of the Union’. 

Australia—Sec. 51 (iv) of the Constitution Act gives the Commonwealth 
Parliament power to make laws with respect to— 

‘Borrowing money on the public credit of the Commnowealth.” 

Government of India Act, 1935.—Under Entry 6 of List I,— 

“Public debt of the Federation” was an exclusive federal subject. 


35- 


INDIA 


‘Public debt.—For the borrowing power of the Union and the States, see 
Arts. 292-3, pp. 619-20, ante. 


Analogous Provision —Entry 6 of List II makes ‘Public debt of the State” 
a State subject. 


Existing Law.—The Public Debt (Central Government) Act (XVIII of 
1944.5 


36. Currency. coinage and legal tender ; foreign exchange. 
OTHER CONSTITUTIONS 


ae U.S.A.—Art. I, Sec. 8 (5) of the Constitution authorised the Congress to: 
‘coin money, regulate the value thereof”, while Art. I, Sec. 10 ( 1), forbids the 


States to “coin money.” The right to issue paper money has been held to follow 
from the power to ‘borrow.’ : 


Under the present power, Congress may restrain the circulation, as money, 
of any notes not issued by its own authority.” ¢.g., by laying a prohibitive tax 
on notes issued by banks chartered by States’ It can compel citizens to hand 
over their gold in return for paper money®; abolish the ‘gold clause’ in private 
contracts ;* pay interest on its bonds by devalued currency.” 


As to legal tender, the Constitution makes no provision save in Art. I, 
Sec. 10 (1), forbidding States to 


“make anything but gold and silver coin a tender in payment of debts.” 


Australia.—These subjects are within the jurisdiction of the Commonwealth 
Paciament, under Sec. 51 (xii) of the Commonwealth of Australia Act, which: 
Telates to— 


“Currency, coinage and legal tender.” 
(5) Consolidates the land relating to 


(7) Veasie Bank « Fenno, (1870) 8: 





vernment securities issued -by the Central 
Government and to the management of the 
public debt of the Central Government, by 
“the Reserve Bank. 


(6) The L 
Wan. a. egal Tender Cases, (1871) 12 


C—102 


Wall. 533. 
(8) Norts v. U. S. (1935) 294 U.S. 317. 
(9) Norman y. Baltimore, R.R., (1935) 
294 U.S. 240. . 
sae Perry vy. U. S., (1935) 294 U.S.. 
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While item (xiii) of the same section confers similar power as regards-— 
“The issue of paper money.” 

The power is concurrent [Sec. 115], subject to Sec. 109, 
Canada.—Under Sec. 91 (14) & (20) of the Br. North America Act, 


‘currency, and coinage’ and ‘legal tender’ are within exclusive competence of the 
Dominion Legislature. 


Burma.—item 5 (2) of the Union List is—‘Currency, coinage and legal 
tender’. 
Government of India Act, 1935.—Entry 5 of List I was— 
“Currency, coinage and legal tender.” 
INDIA 
‘Currency’ —Currency, according to Quick & Garran'™ means— 


“the acceptance, reception, passing or circulation from hand to hand, from person to 
Person, of metallic money, or of Government or bank notes as substitutes for metallic money.” 


‘Coinage’—Coinage is ‘the act or process of converting metal into money 
for circulation’. 

‘Legal Tender’—As to what coins and paper currency are legal tender in 
India, under existing enactments,—see Secs. 11-15 of the Indian Coinage Act 
(III of 1906) and Secs. 2 and 14 of the Indian Paper Currency Act (X of 1923). 

The currency and legal tender powers would enable Parliament to deny the 
quality of legal tender to foreign coins, to punish the offence of counterfeiting 
not only Indian coins, but also foreign coins and notes.” 


Foreign Exchange.—Foreign exchange has been defined in the Foreign 


Exchange Regulation Act (VII of 1947) as follows: 


“Foreign exchange’ means foreign currency and _ includes all deposits, ra and 
balances payable in any foreign currency, and any drafts, traveller's chen, e ae 
credit and bills of exchange, expressed or drawn in Indian currency but payable in any § 


currency.” 

ee 5 fz ; in (Legal 
Existing Laws.—Indian Coinage Act (III of 1906) ; Bronze Coin As 
Tender) Act (XXII of 1918); Indian Paper Currency Act (X of 1923) ; Foreign 
Exchange Regulation Act (VIT of 1947).?4 


37. Foreign loans. 


OtHER CONSTITUTIONS eS 
Burma.—Item 2 (7) of the Union List of the Burmese Constitution 1 
same as the present entry of our Constitution. 
INDIA 


‘Foreign loans’.—See under Arts. 292-3, pp. 619-20, ante. 


s the 


38. Reserve Bank of India. 


OTHER CONSTITUTIONS 


Burma.—Item 5 (1) of the Union List is— ve bitrate 
“The Reserve Bank; banking including incorporation of banks, ai 


paper money.” 


; (11) Quoted in Wynes, Legislative & 


Executive Powers, p. 140. 0) 
(12) Cf. Wynes, Legislative & Execu- securities and ‘ 
time Powers, pp. 141-2. currency and bullion. 


(12-a) The Foreign Exchange Regulation 





Act (VII of 1947), provides for the rexel 
tion of dealings in foreign exchange a : 
the import and export 0 
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‘Reserve Bank of India’—The Reserve Bank of India, established by the 
Reserve Bank of India Act (II of 1934), functions as the ‘Central Bank’ of 
India and has two separate Departments,—the Issue Department and the Banking 
Department. In its Issue Department, it has a complete monopoly of issue of 
the paper currency, and is under an obligation to convert the different forms of 
currency into notes of smaller denominations or coins. In its Banking Depart- 
ment, it controls the credit system of the country, by the purchase and sale of 
securities and sterling to maintain the sterling exchange rate as well as to maintain 
the internal rate of interest, by making loans and advances to banks and ‘local 
authorities, and by controlling and inspecting books of account of other Banks 
under the Banking Companies Act. The Bank shall also buy or sell 
foreign exchange of a value exceeding two lakhs of rupees. It is however 
prohibited from competing with other banks by engaging in trade or having a 
direct. interest in any commercial or industrial undertaking, from allowing 
interest -on deposits, and in some other specified ways. By the Reserve Bank 
(Transfer to Public Ownership) Act (LXII of 1948), the Reserve Bank has 
been transformed from a private shareholders’ Bank into a State-owned bank. 


39. Post Office Savings Bank. 

Burma.—Item 4 (11) of the Union List is—‘Savings Bank’. 

Government of India Act, 1935.—The present subject was included in Item 7 
of List I. 


Existing Laws—Government Savings Bank Act (V of 1873); Post Office 
Cash Certificates Act (XVIII of 1947). 


40. Lotteries organised by the Government of India or the 
Government of a State. 


OTHER CONSTITUTIONS 
Government of India Act, 1935.—Item 48 of List I was— 
“State lotteries.” 


INDIA 


_ Lottery’—A lottery is a distribution of prizes by lot or chance.’* It 
embraces the elements of procuring through lot or chance, by the investment of 
a sum of money or something of value, some greater amount of money or thing 
of greater value.’ : 


41. Trade and commerce with foreign countries ; import, and 
export across customs frontiers ; definition of customs frontiers. . 


OTHER ConstTITUTIONS 
U.S.A.—Under Art. I, Sec. 8 (3) of the Constitution, the power 
“to regulate commerce with foreign nations,” 
is a federal subject of legislation. 
The control of Congress over foreign commerce is in effect wider than that 


over inter-State commerce though both powers are conferred by the same clause 
‘imasmuch as it has plenary authority over foreign relations and is, accordingly 





5 Taylor vy. Smethen, (1883) 11 QB. (14) U. S. v. Wallis, 58 Fed. 942. 


a 
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entitled to grant special commercial privileges to a country by treaty or to lay a 
total or partial embargo upon a foreign commerce directly, or indirectly, by tariff 
legislation. Again, it has been held that the power over foreign commerce 
includes the responsibility and duty of— 


_ “providing for the security of the citizens and the people of the United States in 
relation to foreign corporate bodies, or foreign individuals with whom they may have 
relations of foreign commerce.”15 

On the other hand, as regards inter-State commerce, Congress cannot prohibit 
the right of passage of persons and property from one State to another. But as 
a Sovereign State it has the right to exclude foreigners or their manufactures,?* 
The United States are considered as a unit in all regulations of foreign com- 
merce, but Congressional regulations of commerce among the several States must 
be equal and general in their provisions. It cannot impose an embargo upon one 
or some of them. 


Australia—Under Sec. 51 (i) of the Australian Constitution Act, 1900, 
“trade and commerce with other countries. ” is a federal subject of 
legislation. 


Canada.—Sec. 91 (2) of the Br. N. America Act gives the Dominion 
Parliament to legislate in relation to— 

“The regulation of trade and commerce.” 

This clause thus covers both foreign and inter-State commerce.’*”” 


Under this clause together with cl. (25) [‘naturalisation and aliens’] the 
Dominion Parliament has power to require a foreign company to take out a 
license from the Dominion Minister, even though the company desires to carry 
on its business only within the limits of a single Province.” 


Burma.—Item 2 (6) of the Union List is— 
“Regulation of trade and Commerce with foreign countries.” 


Item 2 (16), again, is— 


ts ’ ” 
“Important and export across customs frontiers as defined by the Union Government. 


Government of India Act, 1935.—Item 19 of List I was— , 
“Import and export across customs frontiers as defined by the Union Government. 


INDIA 
‘Customs Frontiers’ —By a Notification of Ist April, 1937, Government of 


India defined ‘customs frontier’ as— Saacea 
Mi x 
“the frontier, whether one or more than one, whether sea or land, whet 


or interior, of (British) India.”21 .3 i . 
Under the present Entry, this power of definition belongs to ae 
Existing Law—The Land Customs Act (XIX of oe ee ae 

Act (VIII of 1878) are permanent consolidating Acts laying Se tnd, 

relating to the import and export of goods from or to (OR Oy of 1933), 

by land and sea, respectively. The Indian Tea Control Act 


provides for the control of the export of tea from India. 


Inter-State trade and commerce. 


42. See 
wisp Bs aaah Be Be a ee gaa eee 


(15) Crutcher y. Kentucky, 141 U.S. 47. Ee for Canada Vv. A. G. for 


(16) Slaughter House Cases, 16 Wall. ‘Alkcna, apie) Ric. 38 (597); Sieh 
(17) Groves v. Slaughter, 15 Pet. 449. (21) Cf. ine y. Dantes, 
(18-19) Lefroy, Canadian Constitutional Bom. 307 ( : 
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OTHER CONSTITUTIONS 
U.S.A.—Art. I, Sec. 8 (3) lays down— 
“The Congress shall have power to regulate commerce and among the several States.” 
This clause is known as the ‘Commerce clause’. 


Since the Constitution expressly confers upon Congress the power to 
tegulate ‘commerce among the States’ -it has been held, that by implication 
‘Congress is denied any power to interfere with the internal trade and business 
of the separate States, except as a necessary and proper means for carrying into 
execution some other power expressly granted or vested.??_ As to the exclusiveness 
of the federal power to legislate with respect to inter-State trade, has been held— 


(i) The Congressional ‘commerce’ power is necessarily exclusive whenever 
the subjects of it are national in character or admit only of one uniform system 
or plan of regulation; (b) where the power of Congress is exclusive, the failure 
of Congress to make express regulations is deemed an indication of its will that 
‘the subject shall be left free from eny restrictions or impositions.** (c) State 
laws can only be justified if within State police powers; or in matters of a local 
nature, auxiliary to commerce, rather than a part of it.” 


Again, by the application of the doctrine of ‘Implied and Ancillary powers,’ 
the Supreme Court of the United States has used the inter-State commerce power 
of Congress {Art. 1, Sec. 8 (3)] as a most potent means of expansion of the 
federal power.” 

Thus, the power te regulate inter-State Commerce includes—the power to 
control all necessary incidents thereto” such as bills of lading,’ contracts of sale 
and lease of property connected with inter-State commerce.? Again, 

“The power of Congress to regulate commerce carries with it the power over all means 
and instrumentalities by which commerce is carried on.”$ 

So, regulation of inter-State commerce means—(i) regulation, of the instru- 
ments of transport, (ii) regulation of the goods that are in transit, (iii)' regula- 
tion of the persons carrying on that commerce. 

Formerly, the Supreme Court took the view that the commerce power enabled 
the Congress to regulate only transactions of ‘Commerce’ but not activities other 
than commerce even though they might have substantial effect on inter-State 
commerce, e.g., a monopoly. But, in recent years, the liberal interpretation of 
‘regulate,’ as well as ‘Commerce’ has led to the result that anything which has a 
substantial effect on inter-State commerce may be regulated,’ ¢.g., labour 
relations, that might affect such commerce*; an electric power plant which 
supplied its output to customers within the State but some of such customers 
were themselves engaged in inter-State commerce’; child labour.’ It has also 
been held that even initer-State commerce may be regulated, if necessary, in order 





——— i 
) U. S. v. De Witt, (1824) 9 Wall. ; (4) U. S. v. Knight Co., (1895) 156 U.S. 


(23) Robbins v. Shelby Com Taxing “(5) On this point, see the article on 


District, (1887) 120 U. s. “The Indian Constitution through Ameri- 
ae ‘Leisy v. Hardin, (1890) 135 U.S. an eyes,” (1949) F.L.J. at pp. 177-178 
our. 
1058) Milling Co. v. Bondurant, (1904) (6) National Labour peatees Board v. 
396-0.$.. 1, Jones, (1937) 301 U.S. 
(1) Almy v. California, (1860) 24 How. (7) Consolidated Edison’ Co. v. National 


169. Labour Relations Board, (1938) 305 U.S. 
. 2) Caldwell v. N. Carolina, (1903) 187 197. 

.S. 622. (8) U. . Darby Lumber Co., (1941) 
(3) Monongahela Bridge Co. v. U.S., 148 312 U. Ss. 
-S, 312. 
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; ia ‘ : 

: eee aa regulation of inter-State rates to ensure a fair return,® and f 

a ee may be reduced in some States and increased in others,?” or Sane 
panies carning extra return may be compelled to contribute for adv 1 

to companies running below fair return.2 pare 


“Such regulation is not a forbidden j i 
. 1 regule sn idden invasion of State powe y i i 
pete - its i a is : Testrict the use of articles Sr oumere ce the Sees of 
Miata 1s no objection to the assertion of the pow i 

a : ase doy am tion er to re; “ 
commerce that its exercise is attended by the same incidents which attend oe a oie 
police power of the States.”12 ee 

Australia.—Under Sec. 51 (i) of the Australian Constitution Act, 1900, the 
Commonwealth Parliament is competent to make laws with respect to— 


“ - 
Trade and commerce with other countries, and among the States.” 


" The words ‘among the States’ has been interpreted to mean ‘intermingled 
with. ..... pa 


_ It has been held that, subject to Sec. 92, a State has concurrent power to: 
legislate with respect to inter-State trade and commerce," by reason of Sec. 109. 
The American doctrine of exclusiveness of the federal power over inter-State 
commerce has not been imported into Australia.* The reason is that in the 
Australian Constitution, there is a specific guarantee of freedom of inter-State 
trade and commerce (Sec. 92). 

Intra-State trade and commerce, on the other hand, is reserved exclusively 
to the States, by Sec. 107. Hence, Parliament cannot affect carriers engaged in 
intra-State trade through its power over navigation’ or air navigation.” 

Canada.—Sec. 91 (2) of the British North America Act confers upon the 
Dominion Parliament exclusive legislative authority over— 


“The regulation of trade and commerce.” 

This does not mean however, that the Dominion Parliament has power to: 
regulate the intra-State or internal trade of a Province. Practically, therefore, 
the above clause is confined to ‘inter-provincial’ trade and commerce only. Thus,— 

“It includes political arrangements in regard to trade, requiring the sanction of ne 
liament, regulation of trade in matters of inter-provincial concern, and may, perhaps, a 
general regulations of trade affecting the whole Dominion, but it does not comprehend 8 
power to regulate by legislation the contracts of a particular business or trade, such as the 


business of insurance, in a single Province.” 

Nor does the importance of the particular trad 
when the British N. America Act has taken su } 
Provincial jurisdiction [Sec. 92 (13) and (16)], as in the case 0 
[Sec. 91 (15)], it has done so by express words. 

Wuen pors ComMERce BECOME ‘INTER-STATE’. 


(A) U.S.A.—In the U.S.A. it has been held that commerce which eg: 
the territorial limits of a State is regarded as inter-State from o Ponte 
departure from within one State down to its destination within another . 


i a a 


(1922) 257 (14) James v. Commonwealth, 


e or business affect the matter; 


ch forms of business out of 
f ‘banking’ 


(1936) 








(9) Wisconsin vy. Chicago, 


U.S. 563. A.C. 578. . ae 
(10) New York v. U. S., (1947) 91 L. (15) Kerr, Australian co & 
Ed. 1083. 112; Victoria v. Commonwealth, (1942) 
(11) Dayson-Goose R. Rov. U. S., (1924) C.L.R. 488. 7 AG 
263 U.S. 456. (16) New Castle Steamship Co. v- 387. 
(12) U.S. v Darby Lumber Co., (1941) for Commonwealth, (1921) 29 oe ae 
312 U.S. 100. (17) R. v. Burgess, (1936) 55 C.L.R. 


(13) Huddart Parker, Ltd. vy. Moorehvad, 609. 


(1908) 8 C.L.R. 330. (18) Gibbons v. Ogden, (1824) 9 Wh. 1. 
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The journey begins when the goods are turned over to the Inter-State 
carriers, such as the railway.** When the goods are to be carried by some natural 
course, for example, by floating logs down a river, the journey does not begin 
until the goods begin to move.*® There is no interruption of the journey so as to 
lose its inter-State character, if the goods are stopped in the course of the journey 
only for the sake of convenience of transportation or safe delivery.” A carrier, 
though wholly operating within a State, may yet be engaged in inter-State com- 
merce, if it accepts goods for transportation to other States.** Since the inter- 
State journey commences from the point of entrusting to a common carrier, for 
transportation into another State, the journey of the goods to the depot or 


23 


terminus of the carrier is no part of the inter-State journey.” 


The journey ends when the goods are “commingled” with, the goods of the 
State of destination. This takes place in various ways: 


(a) For example, when the original packages in which the goods were 
packed have been broken. This doctrine is known as the Original Package 
Doctrine?4 The doctrine, however, does not mean that even where small 
packages are resorted to for the purpose of evading State taxation, the inter-State 
character would not terminate until that package is broken by the ultimate 
consumer.” 

The doctrine of original package was thus explained in Brown v. Maryland*: 


“When the importer has so acted upon the thing imported that it has become incorpo- 

rated and mixed up with the mass of property in the country, it has, perhaps, lost its distinc- 

. tive ‘character as an import, and has become subject to the taxing power of the State; but 

while remaining the property of the importer in his warehouse, in the original form or 

package in which it was imported, a tax upon it is too plainly a duty on imports to escape 
the prohibition in the Constitution.” 

(b) Similarly does the journey end when the goods come to rest in the 
State destination, say in a warehouse.” 

The power of State taxation depends upon the termination of the inter- 
State journey. Thus, it has been held that: 

(a) When goods have become part of the general mass of property in 
the State, they are liable to be taxed in the usual manner. (b) Such taxation 
must not be conditioned upon the fact that they have come from another State.* 
(c) No tax may be imposed by the State before the goods terminate their inter- 
State journey in the foregoing sense. Thus: 

(i) A Statute of Missouri requiring a license for sale by travelling dealers 
of certain articles which were not the produce of that State was held void, being 
a regulation of inter-State commerce and not a mere tax upon the business of 
selling goods.* 

(ii) More radical was the case of Robbins v. Shelby County,’ where a 
State Act requiring a licence for sale of goods by sample (without saying anything 
about the origin of such goods) was held to be void in so far as it purported to 
apply to inter-State sales. The whole transaction goes out of the States’ 
jurisdiction and becomes inter-State commerce, subject to federal regulation, 
from the point of its start.? 

(19) Pennsylvania R, R. Co. v. Knight, (1) (1827) 12 Wh. 419. 
(1904) 192 U.S. 21. (2) Woodruff v. Parham, (1868) 8 
(20) Goe v. Errol, (1886) 116 U.S. 517, Wall. 123. 
(21) Champion v. Brattleboro, (1922) (3) Brown v. Houston, (1885) 114 U.S. 
260 U.S. 366. 622. 
(22) Daniel Ball, (1870) 10 Wall. 557. (4) Welton v. Missouri, (1876) 91 U.S. 
(23) Goe y. Errol, (1886) 116 U.S. 517. 275. 
(24) Leisy v. Hardin, (1890) 135 U.S. (5) (1887) 120 U.S. 489. 
100. ; (6) Pennyluania R. R. Co. v. Kwight, 
(25) Austin. v. Tennessee, (1900) 179 (1904) 192 U.S. al. 
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On the other hand ‘intra- f i 

iitecbuiue GF anc oe oe means commerce that begins and ends within 
abe eae e.’ It is only that State which can deal with such 
Bey hele a : ae point between its start and destination, the traffic. 
State borders fa defensins tine ee eee eo ee 
is held that commerce is ‘inter-State’ Con eecianal Se nee eee 
the external boundary of a State but saa outer its oe a 
of authorising the disposition of the articles of ate St ee 
become mingled with the common mass of property on es Gone Te 
federal power of regulation of inter-State commerce covers the entire course of 
that commerce from the point of its origin to that of its destination: and ev 

though the destination lies within the territory of a State, the State law a 
give way to federal regulation relating to such commerce. ee 


(B) Australia—In Australia, the doctrine of ‘original : 
accepted as an ‘inflexible rule.’*? eee 


_ “In some case it is either impossible of application from the nature of the commodity 
- is attended me added circumstances which render it of little or no value. The one 
relevant question always is—are the given transacti i i r 

a g ansactions in the circumstances part of tri 
and commerce among the States ?”° me pe 


In McArthur v. Queensland,” it was observed, — 


“Commercial transactions are multiform and each transaction that is said to be inter- 
State must be judged of by its substantial nature in order to ascertain whether and how far 
it is or is not of the character predicated. A given transaction which taken by itself would 
be domestic, as for instance, transport between two points within a State, may in a particular . 
instance be of an inter-State nature by reason of its association as part of a larger integer, 
having as a whole the distinctive character of commerce between States; on the other hand, 
a transaction which is inherently of an inter-State character, as passage of goods between 
two States, is nonetheless inter-State because the contract out of which it arises is itself a 
domestic contract. The mode of fulfilment of the contract may be optional, one mode being 
intra-State and the other (the one assumedly adopted) being inter-State movement, and in 
that case the inter-State movement remains inter-State whatever the impelling motive may 
be.” 

e a tax upon or to require 
into the State, on the 


even though the sale 


So, it is incompetent for a State legislature to impos: 
a licence from, the first seller, of goods after entry thereof 
ground that the first sale is a part of the inter-State trade, 
by itself is a purely domestic act.”° 

(C) India.—Our Constitution tries to avoid the intricacies of American 
case-law relating to the limits of inter-State and intra-State trade, by adopting 
the words ‘within the State’ in Entry 26 of List II. In view of the residuary 


Entry 97 of List I, whatever is not trade within the State, must necessarily be 
e for any third 


“nter-State trade’ within the scope of List I, for there is no scop : 
category. Perhaps the framers of our Constitution have been influenced by t 
observations of the Australian High Court in McArthur v. Queensland,"* quote 


ante. The application of the doctrine of original package will not, therefore, be 
ide or commerce 


i ia. is the substantial character of the tra It 
called for in India. It i ‘ rpreeicnret? 


which will determine its character, viz., whether it is a matter of | 
‘ If it falls within the category 


or trade within the State, or an ‘“inter-State trade.’ Is wit haps are 
of ‘inter-State trade,’ there will be no question of terminii, inasmuch as 
power of Parliament will extend over the entire course of such trade. 

er-State trade and 


‘ ay ” int 
It may also be expected that the words ‘with respect to 10 ; an 
commerce would be liberally interpreted to include all ancillary matters within 
i ( me il Refineries Vv. 

(7) Gibb . Ogden, (1824) 9 Wh. 1. (10) Commonwealth Oil 

&) Leny ve Hendin, (1890) 133 U.S. South Australia, (1926) 38 C.L.R. 408 

100. (428) . « 
(9) Wynes, Legislative and Executive (11) (1928) 28 C.L.R. 530 (549). 


Powers, p. 270. 
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the exclusive power of Parliament, following American precedents as far as 
possible without violation to the other considerations indicated above. 


lt is also be noted that all the three Entries of our Constitution differ from 
the American and Canadian provisions quoted above, and follows the Canadian, 
by omitting the word ‘regulation’ which has been held in Canada” and the United 
States,'“ and Australia to preclude prohibition. But under our Constitution 
the legislative power of both the Union and State Legislature includes the power 
to prohibit any particular act of trade or commerce, subject, of course, to 
Arts. 301-5, ante. There is no expression confining the power of the Legislature 
to mere ‘regulation.’ 


INDIA 


Distribution of legislative power with respect of Trade and Commerce in 
India.—While foreign trade and commerce is dealt with in Entry 41 of List I, 
the legislative power as regards trade and commerce within a State or between 
different States of India, are dealt with in 3 other Entries of the 7th Schedule. 


Entry 42 of List I, is—‘Inter-State trade and commerce.” 


Entry 26 of List II, is—“Trade and commerce within the State subject to 
the provisions of Entry 33 of List IIT.” 


Entry 33 of List III, is—“Trade and commerce in, and the production, 
supply and distribution of, the products of industries where the control of such 
industries by the Union is declared by Parliament by law to be expedient in the 
_ public interest.” ; 


Since the three entries are to be read together, and under Art. 246, the State 
and Concurrent powers are to be read subject to the exclusive power of Parlia- 
ment with respect to any matter of List I, it follows that when a matter is with 
respect to ‘inter-State trade and commerce,’ the jurisdiction of Parliament is 
exclusive, irrespective of any other question [subject, of course, to Art. 304, 
already noted] so, the State Legislative shall have no power in connection with 
inter-State trade or commerce, outside the scope of Art. 304. 


But when the matter is with respect to ‘trade and commerce’ within the 
State, the State Legislature has exclusive power, subject, however, to the power 
of Parliament with respect to inter-State trade and commerce [vide Art. 246 (3)]. 
But even when the matter is with respect to trade and commerce within the State, 
but the trade and commerce relates to the products of industries the control of 
which by the Union has been declared by Parliament to be expedient in the public 
interest, the legislative power shall be concurrent. The power of Parliament to 
declare industries to be of the above nature is conferred by Entry 52 of List I. 


In short, the power of the State Legislature under Entry 26 of List II, is 
Subject to the powers conferred by Entry 42 of List I and 33 of List III. 


Leaving aside Entry 33 of List III, the question before us is what is ‘inter- 
‘State trade’ and what is ‘trade within the State.’ 


43. Incorporation, regulation and winding up of trading 
corporations, including banking, insurance and financial corporations: 
but net including co-operative societies. 


44. Incorporation, regulation and winding up of corporations, 
whether trading or not, with objects nor confined to one State, but 
not including universities. 





es oe of Commerce Act, (1922) U.S. 420. 

.C. 191, (14) Australia v. Bank 

(13) United States v. Hill, (1918) 248 2 Al E.R. 755 On Rey” oe 
C—103 
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OtHeR Constitutions 
U.S.A.—There is no express grant in the Constitution relating to incorpara- 


tion, but it has been held that Congress is competent ‘to incorporate companies 
as a means of execution of any of its expressly granted powers,® 


Australia —Under Sec. 5] (xx) of the Constitution Act, the Commonwealth 
Parliament has exclusive jurisdiction over— 


“Foreign corporations, and trading 
of the Commonwealth.” 

This placitum does not confer on the Commonwealth Parliament the power 
to create corporations; it is limited to legislation as to foreign Corporation and 
trading and financial corporations created by State law.* [See also Sec. 51 (xiii) 
under next Entry],—to regulate their transactions affecting the public.?7 

Canada.—There is no express grant in favour of the Dominion Parliament, 
but section 92 (11) gives exclusive power to the Provinces over— 

“the incorporation of companies with Provincial subjects”, 
and the residuary powers of incorporation accordingly belongs to the Dominion. 

On the other hand. a Province has exclusive right of legislation as regards 

‘property and civil rights in the Province’. 

From the above provisions, it has been held, on the one hand, that— 

(a) The power of Provincial Legislatures to make laws relating to in- 
corporation of companies with Provincial objects does not extend to the passing 
of legislation which strikes ‘at capacities which are the natural and logical conse- 


quences’ of the incorporation by the Dominion Government of companies ‘with 
other than Provincial objects’.'® 


or financial corporations formed within the limits 


(6) A Provincial Legislature may pass laws applying to companies a 
out distinction and thereby requiring companies not incorporated in - - st 
to register for limited purposes, e.g., furnishing information; or ae 0 ge ve 
application regulating procedure, e.g., directing security of costs, Tee 
which interfere with the status of Dominion companies as such or “ er Pp ‘at 
them from exercising powers conferred upon them by Dominion statute. f 


ini ani fi carrying 
(1) A Provincial statute which prevented Dominion coment _ pee ae cake 
on business in the Provinces unless registered or licensed and subjec 
i 9 
was declared ultra vires. . ae 
ibi ini ie ng their share 
(ii) Provincial Acts which prohibited Dominion Companies oo. seine lea pines 
in the Province without the consent of the Provincial Commissioner piri St wee 
on the ground that it ‘sterilized’ the Dominion Company in all its 
age aa 
‘from the moment of its incorporation’.2° oN 
i i venting th 
(iit) A Provincial legislation which was really intended, at Bw ae ele void ?? 
of Dominion Banking Companies, and was only nominally a taxing ; 


On the other hand,—the power to regulate ‘trade and ie 
the Canadian Parliament to prescribe the extent of elcid Ch 
objects of which extend to the whole Dominion. | But i ae Provencal 
cised in such a way as to trench on the exclusive juris wen ta ts ioepocatel 
Legislatures over civil sights in general. Even when a comp: 


i a 5 es ha cetacean gece 


Sles 


, ,. Wharton, 
(15) McCulloch vy. Maryland, (1814) 4 (18) John Pd Plow Co. v 
Wheat 316 ; CMS) AC. 30. the King, 
(16) Huddart Parker v. Moorehead, (19) G. ve a er) 
(1909) 8 C.L.R. 330. (1921) 2 A.C. 91. ‘au Be 


- Albe A.LR. 
(17) Appleton y. Moorehead, (1909) 8 (20) 4. G. y. Alberta, 
C.L.R. 330. ae 


wn 
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by the Dominion Government, it is not the less subject to provincial laws of 
general application enacted under powers conferred under section 92.7! Thus— 

“4 Provincial Law which prohibited any person from trading in securities, unless re- 
gistered with the approval of the Attorney-General, was held to be valid, to affect Dominion 
Companies. It was observed that a Dominion company constitutes with powers to carry 
on a particular business, is— 


“subject to the competent legislation of the Province as to that business and may find 
its special activities completely penalised as by legislation against drink. traffic or by the laws 
as to hold land. If it is found to trade in Securities there appears no reason why it should 
not be subject to competent laws of the province as to the business of all persons who trade 
in securities. . . . . 2 "2? 

Government of India Act, 1935.—Item 33 of List I was— 

“Corporations, that is to say, the incorporation, regulation and winding-up of trading 
corporations, including banking, insurance and_financial corporations, but not including corpo- 
rations owned or controlled by an Acceding State and carrying on business only within that 
State or co-operative societies, and of corporations, whether trading or not, with objects not 
confined to one unit, but not including universities.” 


INpIA 


CHARACTERISTICS OF A CorPoraTion.—A Corporation is an artificial person 
established for preserving in perpetual succession certain rights, which heing 
conferred on natural persons only would fail in process of time.”* 


A corporation is an artificial person, existing only in contemplation of law 
and possessing only those properties which the charter of its creation confers 
upon it, either expressly or as incidental to its very existence. A corporation 
sole consists of only one member at a time. A corporation aggregate consists of 
a number of persons, naving in the aggregate an existence, rights and duties dis- 
tinct from those of the individual members who compose it at any time. It has 
a perpetual succession, a name and a common seal. 


The present Entries relates to corporations aggregate, such as an incorpo- 
rated company, i.e., a corporation formed for the purpose of carrying on a busi- 
ness for profit and incorporated by an act of the Legislature. 


In English law, a corporation aggregate has certain general characteristics: 
(+) It has power to make bye-laws for its own government and transacts 


its business under the authority of a common seal. Such bye-laws are binding, 
unless (a) contrary to law, (b) unreasonable or (c) against the common benefit.?® 


(#) It has no soul nor tangible form, but enjoy ity 
; ; " joys a legal entity, sues and 
is sued by its corporate name and holds and enjoys Secpetty te sack aathe 








(iit) The several members of a corporation and their successors constitute 
but one person in law. The law knows only the body corporate and not the indi- 
viduals constituting it.” : 


INDIA 


“Incorporation of trading and inter-State corporations’—Entries 43-4 have 
to be read together. They confer exclusive jurisdiction upon Parliament not 
over all corporations; the only corporations that come within the scope of thes 
the Entries are (a) ‘trading corporations’, including banking, insurance and 
financial corporations (excluding co-operative societies) whether their business 


_——_—_—_—_——_—_-. Xnhnkk ke aee_ee—— eee 


(21) John Deere Plow Co. v. Whart 2. 
(1915) A.C. 330. a Ws. ae College Case, (1819): 


ain Lymburn vy. Maryland, (1932) A.C. et Kruse vy. Johnson, (1898) 2 Q.B. 
(23) Wharton’s Law Lexicon. (1) Wharton’s Law Lexicon, 
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is confined within One state or not; (4) inter-State cor 
ing or not (excluding universities), 


These two Entries of List I, agai ith E i 
: ‘ r I » again, are to be read with Entry 32 of List 1I 
which gives the State Legislature exclusive jurisdiction in reset of all corpo- 
rations other than those specified in Entries 43-4 of List I; Universities other 
than those specified in Entry 63 of List I; co-operative societies. 


“Incorporation.” —This means the statutory recognition of the formation of 
4 corporation. At the time of incorporation by statute, the Legislature may ratify 
and confirm agreements made by the promoters of a company prior to incorpo- 
ration. The effect of such ratification or confirmation is that the agreement wouid 


be as obligatory and binding on the parties as if these provisions had been enacted 
in the form of a statute.? 


porations, whether trad- 


“Winding up”.-—The specific enumeration of this power improves upon the 
Australian placita, where it has been doubted whether ‘corporation’ would include 
the power of ‘winding-up’. 

Existing Lazvs.—Indian Companies Act* (VII of 1913); Companies (Foreign 
Interests) Act? (XX of 1918); Public Companies (Limitation of Dividends) 
Act® (XXX of 1949); Industrial Finance Corporation Act’ (XV of 1948); 
Damodar Valley Corporation Act? (XIV of 1948) ; Road Transport Corporation 
Act® (XXXII of 1948); Banking Companies Act (X of 1949), 


45. Banking. 


OrHER ConsTITUTIONS 


U. S. A.—The United States Constitution is altogether silent on the subject 
of banking, and since the Federal Legislature has only enumerated powers, it was 
originally supposed that it was a subject for State regulation. But the doctrine 
of ‘Implied powers’ was strikingly applied to extend the power “to coin money and 
regulate the value thereof” [Art. I, Sec. 8 (5)], to include the power to regulate 
paper money and banking in general,’ and since then Congress has controlled the 
entire national banking system by enacting the Federal Reserve Act, 1913 and a 
series of other banking Acts. 

Australia —Under Sec. 51 (xiii) of the Constitution Act, 1900, the Common- 
wealth Parliament has the power to legislate with respect to— nN 

“Banking, other than State banking; also State banking extending beyond, the limits 
cof the State concerned, the incorporation of banks, and the issue of paper money. 


The power to legislate with respect to banking includes a power 2 en 
with respect to customs of a bank in thtir capacity as customers of the . 


Greenock, (1874) (8) Sets Corporation called the 





(2) Caledonian Ry. v. up a 


Niagara hich will be 
an autonomous body within the banners 
of the Act. The objects and functions e 
the Corporation will _be—(a) to ee 
flood in the Damodar river; (b) to uti 7 
its water for irrigation, generation ot 
electrical energy, navigation; Ao) to ne 
note sanitation and economic _ — 
welfare of the Damodar valley, and the es 
(9) Provides for the. mnccsparsn io 
Road Transport Corporations i which i 
Central and Provincial Governments - “ 
be properly represented, Je ee 
improving road transport {3 S. 
mti0) McCulloch y. Maryland, (1819) 4 
{ 316. . 7 
WOT) Melbourne Corporation v. cone 
wealth, (1947) 74 C.L.R. 31 (51). 


2 H.L. 347; International Ry. v. 


Parks, A.1.R. 1937 P.C. 214. . . 
(3) Wynes, Legislative & Executive 
Powers, p. 148. 


(4) Lays down the law relating to the 
constitution, incorporation and administra- 
tion of companies. : ; 

(5) Prohibits the alteration. of articles of 
association which restrict foreign interests in 
certain companies. ; 

(6) Limits the dividends which may be 
paid by public companies. . 

(7) Provides for the establishment of an 
Industrial Finance Corporation for the pur- 
pose of making credito more readily available 
to industrial concerns in India, particularly 
where normal banking accommodation is 
inappropriate or impracticable. 


Damodar Valley Corporation w 
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But under the present power, the Commonwealth cannot totally prohibit private 
banking or provide for the extinction of private banks, for that would mean a 
restriction of ‘inter-State trade, commerce and inter-course’, in contravention of 
Sec. 92 of the Constitution Act.’? 


Canada.—Banking is an exclusive subject for the Dominion Parliament, 
under Sec. 91 (15) of the British North America Act, 1867: 


“Banking, incorporation of banks, and the issue of paper money.” 


“Banking” is an expression “wide enough to cmbrace every transaction 
coming within the legitimate business of a banker”.* A banker has been defined 
as “a dealer in credit”.* The business of “banking” is so wide that it could not 
be operated without interfering with and modifying “property and civil rights” 
which is a topic allotted to the Provincial Legislatures under Sec. 92 (13).13,35 
Thus, bank deposits are in a sense “property”, but the transaction of receiving and 
repaying deposits is a legitimate business of a banker.’® Similarly, the Dominion 
Parliament can legislate in respect of warehouse receipts taken by a bank in the 
due course of its business, though it thereby modifies civil rights in the Province 
and though it may conflict with Provincial statutes relating to warehouse receipts 
as a negotiable document.’ 


On the other hand—if the ‘pith and substance’ of a Provincial Act is 
‘banking’,—to make loans which involve the expansion of credit, the Provincial 
Act is ultra vires by reason of Sec. 91 (15) of the Br. N. America Act, and it is 
immaterial that such business was not being done by the Banks in Canada in 1867.” 
Similarly, if the object of a Provincial legislation is not in a true sense “Taxation 
in order to the raising of a revenue for Provincial purposes” [Sec. 92 (2)], but 
to prevent the operation within the Province of those banking institutions which 
have been called into existence by the Dominion Parliament, the Provincial legis- 
Jation is udtra vires.® Again, a Provincial statute which sought to confiscate alt 
deposits in ‘credit institutions’ whenever they have not been the subject of any 
operation within 30 years, was held to be ‘in pith and substance’ a legislation 
relating to banking (being aimed at bank deposits): even though the word ‘bank’ 
was avoided in the statute and a bank deposit is in a sense a matter of ‘property’. 
Hence, the Provincia! statute was «tra vires.’ : 


Government of India Act, 1935.—Item 38 of List I of the Act was— 


“Banking, that is to say, the conduct of banking business by corporations other tham 
ore owned or controlled by a Federated State and carrying on business only within 
that State. “ 


INDIA 


‘Banking’ —This Entry must be limited to laws which affect the conduct of 
the business of banks qua banks. A law of limitation or a law relating to the 
compulsory acquisition of land may affect the rights of a bank just as they may 
affect other property owners. It would be too much to say that every law, which 
in its operation might affect the property or interests of a bank just as it affects 


A 


(12) Australia v. Bank of N. S.W., (15) 4. G. for Canada y. A. 
(1949) 2 All ER. 755 (P.C.) affirming Bank Quebec, A.I.R. oa P.C. 44. eit 
of N.S. W. v. Commonwealth, (1948) 76 (16) Tennant v. Union Bank, (1894) 
Shea Unio Bob of Canad ALC, Bt. 
‘ennant y. Union Bank of Canada, (17) A. G. of Alberta vy. A. C. of Cana 

(1894) A.C. 31. we ie (1947) 52 C.W.N. 236 (243) wen 

(14) Alberta Legislation Reference, (18) A. G. of Alberta v. A. G. of Canada 
(1938) §.C.R. 100 (116). approved in A.I.R. 1939 P.C. 53 (58). , 
A. G. of Alberta v. A. G. of Canada, (19) A. G. of Canada v. A. G. of 
(1947) 52 C.W.N. 236 (P.C.). Quebec, 01946) 51 C.W.N. 427 (P.C,). 
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the Pp operty Q at rests 0 T s onstitute a ncroachme’ 
T ret interests of othe person would 
a Ss, d consti a 
ute an e nt 
ur Constitution, however, assigns /m10) r Pi “xclusiv uris- 
oO r n, WeEVET, ASSIQNS to the LU 10n Parliament exclusive J S$ 
diction in respect ot banking as a whole. There is no exception in respect of 
State Banking as in Australia. 


The business of banks.—"A bank is a corporation, partnership or individual 
carrying on the business of banking. The business of banking, strictly speaking 
is the receipt of money from or on account of a customer, to be repaid on demand 
or when drawn by cheque. The judicial recognition of the banker’s lien implies 
the inclusion in banking business of the making of advances or the granting of 
overdrafts to customers’? ; 


_Existing Laws.—Banking Companies Act (X of 1949); Imperial Bank of 
India Act (XLVII of 1920). 


46. Bills of exchange, cheques, promissory notes and other like 
instruments. 
OTHER CONSTITUTIONS 


Australia—Sec. 31 (xvi) of the Constitution Act, 1900, gives the Common- 
wealth Parliament power to legislate with respect to— 

“Bills of exchange and promissory notes.” 

Canada.—Sev. 91 (18) of the Br. N. America Act gives the Dominion 
Parliament exclusive power to legislate as regards— 


“Bills of exchange and promissory notes.” 
Government of India Act, 1935.—Item 28 of List I of that Act was the same 
as the present Entry. 


INDIA 


Negotiable instruments.—A negotiable instrument is an instrument which is 
by the custom of trade transferable like cash by delivery, and is also capable of 
being sued upon hy the person holding it pro tempore.” ; 

In India, the law relating to negotiable instruments is codified in the Negoti- 
able Instruments Act (XXVT of 1881). Sec. 13 of this Act enumerates the 


instruments which are ‘negotiable instruments’ under the Act: 


i i i i ‘ payable 
“A negotiable instrument means a promissory note, bill of exchange or cheque pay 


cither to order or to bearer.” 
Sec. 14 says— 
“When a promissory note, 
as to constitute that person the 
The definitions of promissory note, 


follows :78 
Al “promissory note” is an instrument in w 
note) containing an unconditional undertaking, signed by 
money only to, or to the order of, a certain person, or [0 
A “bill of exchange” is an instrument in writing containing an 
by the maker, directing a certain person to pay @ certain sum of 
order of, a certain person, or to the bearer of the instrument. 
A “cheque” is a tall of exchange drawn on a specified banker and not 


payable otherwise than on demand . ty se 
wre ee ee 7 
Q.B. 374. 


bill of exchange or cheque is transferred to any, ea so 
holder thereof, the instrument is said to be negotiated. 
bill of exchange and cheque are as 


nknote or a currency 
certain sum of 
he instrument. 


riting (not being a ba 
the maker, to pay 4 
to the bearer of t 1 
snconditional order, signed 
money only to, or t the 


expressed to be 





(20) Bank of Commerce v. Nripendra, . 
A.I.R. 1945 F.C. 7 (8). (23) In this ¢ i 
(21) Halsbury’s Laws of England, (1907), the English Bills 
Art. 1148. may be referred to. 


(22) Crouch vy. Credit Foncier, (1873) 8 


connection, the definitions in 
of Exchange Act, 1882, 
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Reason behind the Entry.—The reason why these instruments are assigned 
to the Union Legislature is that uniformity of practice regarding these instruments 
for the whole of India is necessary. As they can’ be freely negotiated, they can 
circulate from Province to Province, and after successive endorsements can even 
be sued upon in Provinces other than those in which they were executed.?* 


47. Insurance. 


OTHER CONSTITUTIONS 


U.S.1.—Though the Supreme Court allowed federal legislation regarding 
banking?® as early as 1819, it refused to recognise insurance as ‘inter-State 
commerce’, as a result of which insurance was subject te State control and, as a 
result, the business as well as the insurants suffer owing to diverse conflicting 
laws. The Supreme Court has recently reversed its earlier decisions and opened 
the way for federal legislation.” 


Australia—Sec. 51 (xiv) of the Constitution Act, 1900, gives the Common- 
wealth Parliament exclusive power with respect to— 


“Insurance, other than State Insurance; also State insurance extending beyond the 
limits of the State concerned.” 


Burma.—Item 5 (24) of the Union List is—Insurance’, 
Government of India Act, 1935.—Item 37 of List I of the Act was— 


“The law of insurance, except as respects insurance undertaken by a Federated State, 
and the regulation of the conduct of insurance business, except as respects business under- 
taken by a Federated State; Government insurance, except so far as undertaken by a Fede- 
rated State, or, by virtue of any entry in the Provincial Legislative List or the Concurrent 
Legislative List, by a Province.” 


INDIA 


‘Insurance’, —Tnsurance is the act of providing against a possible loss, by 
entering into a contract with one who is willing to give assurance, that is, binds 
himself to make good such loss should it occur. In this contract, the chances of 
benefit are equal to the insured and the insurer. The first actually pays a certain 
sum and the latter undertakes to pay a larger, if an accident should happen.’ 


The present Entry is wider than the entry in Sec. 51 (xiv) of the Australian 
Constitution inasmuch as State insurance is not excluded from the Union list. 


Insurance is the act of providing against loss or damage which may be caused 
by a contingent event such as fire, marine, accident, death and the like. But 
worker’s compensation is not insurance.* Legislation under this head would 
extend to provisions relating to dividends, publication of accounts, value of 
policies, standard ef policies, prescribing investment, requiring deposits in money 
or in bonds, preventing rate discrimination, limitation of risks and the like.? . 


Existing Law.—Insurance Act (IV of 1938). 


48. Stock exchanges and futures markets. 


49. Patents, inventions and designs ; ‘copyright ;_ trade-marks 
and merchandise marks. 








(24) Subrahmanyam — v. Muttuswami, ciation, (1944) 322 U.S. 533. 


(1940) 45 C.W.N. (F.R.) 1 (11). (3) Wharton's Law Lexicon. 
(25) McCulloch v. Maryland, (1819) 4 tralian ecinghtoe 4 


(4) Australian Steamships vy. Malcol 
Wh. 316. be (1915) 19 C.L.R. 298 (327). coed 
ie Paul vy. Virginia, (1869) 8 Wall. (5) Wynes, Legislative & Executive 


é Powers, p. 144. 
(2) U. S. v. S. E. Underwriters’ Asso- p 
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OTHER CoNnsTITUTIONS 
U.S.A.—Art. I, Sec. 8 (8) of the Constitution gives Congress the power—- 


“to promote the progress of science and useful arts, by i imi i 
: r arts, by securing for limited tim 

to authors and inventors the exclusive right to their respective writings eal discoveries.” 7 
é The above clause gives Congress the power over patents and copyrights. 

ongress has no eNpress grant as to ‘trade-mark,’ But it has been held that it may 
grant exclusive right of trade-mark under its ‘commerce’ power but only as 
regards trade-marks used in foreign or inter-State commerce.® The States may 
nevertheless (in the exercise of their police power) place restrictions upon the 
use of such trade-marks, such as do not directly interfere with the privileges 
acquired from the Federal grant.’ 

Australia. —Sec. 51 (xviii) of the Constitution Act, gives the Commonwealth 
Parliament power to legislate with respect to— 

“Copyrights, patents of inventions and designs, and trade-marks.” 

Canada.—Cl. (22) of Sec. 91 of the Br. N. America Act gives exclusive 
power to the Dominion to deal with— 

“Patents of invention and discovery”, while cl. (23) relates to— 

“Copyrights.” 

There is no specific entry relating to trade-marks. But it has been held® that 
the power to legis!ate with respect to trade-marks is an exclusive power of the 
Dominion Legislature under Cl. (2) of Sec. 91 relating to—‘“regulation of trade 
and commerce”. It has been further held in that case® that a power to regulate 
trade-marks includes the power to create a ‘national mark’ which is now a 
usual feature of international commerce. 

Burma.—Item 5 (27) of the Union List includes the present subject. 


Government of India Act, 1935.—Item 27 of List I was— 


‘Copyright, inventions, designs, trade-marks and merchandise marks.’ 


INDIA 


‘Paten?’.—A patent is an exclusive right or privilege of making, using and 
selling an invention (which means any manner of new manufacture and includes 
an improvement), granted under the law of patents to the ‘true and first are 
thereof [cf. Indian Patents & Designs Act (II of 1911)]. In order to be arti 7 
able, an invention—(a) should relate to a manner of manufacture ; (b) piel ‘a 
novel; (c) should be the outcome of inventive ingenuity ; (d) should have utility ; 
(e) should not he contrary to law or morality. ; Pion 

Copyright—Copyright, in short, is the exclusive right or privilege of printing, 


inti ine ishi ssinal work of an author. It is 
re-printing, selling and publishing of the origina ay ot tows (this defini- 


defined in Sec. 1 (2) of the English Copyright Act, 19] \ T 
tion is extended to India by Sec. 2 (2) of the Indian Copyright Act a 
eee J substantial 


e the work or any 


he case of a lecture to deliver, 


“Copyright means the sole right to produce or reproduc 
part thereof in any material for, whatsoever, to perform, or in t 


the work or any substantial part thereof in public;.....- ; ae 
‘Copyright’ also applies to designs, and S. 2 (4) of the Indian Patents a 
Designs Act (IT of 1911) defines copyright as— 


So 


ne 
ay 5. of Canada, 

(6) Trade Mark Cases, 100 U.S. 82. (9) A. G. af Ontario vay G. of 
(7) Patterson v. Kentucky, 97 U. S. 501. A.I.R. 1937 P.C. tusive right as 


(10) Tt includes such exc 


(8) A. G. of Ontario v. A. G. of Canada, feats deamatic and. musical works. 


A.I.R. 1937 P.C. 99 (100). 
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“the exclusive right to apply a design to any article in any class in which the design is 

registered.” 
Design.—The definition given in Sec. 2 (5) of the Patents and Designs Act, 
1911, is as follows— 

“esign’ means any design applicable to any article, whether the design is applicable for 
the pattern, or for the shape or configuration, or for the ornament thereof, or for any two or 
more of such purposes, and by whatever means it is applicable, whether by printing, painting, 
embroidering, weaving, sewing, modelling, casting, embossing, engraving, staining or any 
other means whatever, manual, mechanical, or chemical, separate or combined, but does not 
include any trade or property mark as defined in sections 478 and 479 of the Indian Penal 
Code.” 

Invention —In Sec. 2 (8) of the Patents and Designs Act, 1911, an invention 
is defined as— 

“any manner of new manufacture, and includes an improvement and an alleged in- 
vention.” 

‘Trade-mark’-—The definition given in Sec. 2 (1) of the Trade Marks 
Act (V of 1940) is— 

“‘trade mark’ means a mark used or proposed to be used in relation to goods for the 
purpose of indicating or so as to indicate a connection, in the course. of trade between the 
goods and some person having the right, either as proprietor or as registered user, to use the 
mark whether with or without any indication of the identity of that person.” 

Existing Lows.—Patents and Designs Act (II of 1911); Copyright Act (III 
of 1914); Trade Marks Act (V of 1940) ; Indian Merchandise Marks Act (IV 
of 1889). 


50. Establishment of standards of weight and measure. 


Oruer CONSTITUTIONS 

U.S.A.—Congress has, under Art. 1, Sec. 8 (5), the power— 

“to fix the standard of weights and measures.” 

Under this power Congress has by law established certain standards of 
length, mass and capacity. The enforcement of these standards, however, is left 
to the States. There is a National Bureau of standards which is the custodian 
of the national standards and which supplies to the States replicas of all sorts of 
standards kept by it, including even technical and scientific units and measures, 
meters, containers and the like. On the other hand, the States have undertaken 
inspection and prevention of fraud in respect of weights and measures, under their 
‘police-power.”* 


Australia.—Sec. 51 (xv) of the Constitution Act, 1900, makes—“Weights 
and measures”, a subject for Commonwealth legislation. 


Canada.—Sec. 91 (17) of the Br. N. America Act gives the Dominion 
Parliament exclusive power in relation to—‘Weights and measures’. 


Burma—ltem 5 (31) of the Union List is—‘Standard weights and measures.’ 
Government of India Act, 1935.—Item 51 of List I of the Act was— 
Establishment of standards of weight.’ 

INDIA 


Existing Laws.—Indian weights and Measures of Capacity Act (XXXI) of 


ot ea) Standards of weight Act (IX of 1939): Measures of Length Act (II 
0 : 





(11) Armour & Co. v. N. Dakota, (1916) 240 U.S. 510. 
C104 
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5h Establishment of standards of quality for goods to be 
exported out of India or transported from one State to another. 


52. Industries, the control of which by the Union is declared 
by Parliament by law to be expedient in the public interest. 


Government of India Act, 1935.—Item 34 of List I of the Act was— 


“Development of industries, were develo i 
Indu; » Wher pment under Federal control is declared by 
Federal law to be expedient in the public interest.” pees 


Burma.—Item 5 (34) of the Union List is similar to the above item of the 
Government of India Act, 1935. 


Existing Laws.——TIndian Power Alcohol Act (XXII of 1948); Electricity 
Supply Act (LIV of 1948) ; Silk Board Act (LXI of 1948); Central Tea Board 
Act (XIII of 1949); Indian Tea Control Act (VIII of 1938); Coffee Market 
Sr Act (VIT of 1942) ; Rubber (Production and Marketing) Act (XXIV 
of 1947). 


53. Regulation and development of oilfields and mineral oil 
resources ;_ petroleum and petroleum products ; other liquids and 
substances declared by Parliament by law to be dangerously inflam- 
mable. 


OTHER CONSTITUTIONS 


Government of India Act, 1935.—Item 32 of List I was— 


“Petroleum and other liquids and substances declared by Federal law to he dangerously 
inflammable, so far as regards possession, storage and transport. 


Existing Laws —Petroleum Act (XXX of 1934). 


54. Regulation of mines and mineral development to the one 
to which such regulation and development under the control o ae 
Union is declared by Parliament by law to be expedient in the pu 


interest. 


OTHER CONSTITUTIONS 


. . as. simmil: 
Government of India -1ct, 1935.—Item 36 of List I of that Act was sim ar 


to the present Entry. 

Existing Law.—Mines and Minerals (Regulation and De 
(LIII of 1948); Indian Mines Act (IV of 1923). 
safety in mines and oil fields. 


velopment) Act 


55. Regulation of labour and 
OTHER CONSTITUTIONS 


Government cf India -Ict, 1935.—Item 35 of List I was identical. 
ving) Act (XIX of 1939). 


. <. yer 
56. Regulation and development of inter-State a eet 
valleys to the extent to which such regulation an + by law to be 
under the control of the Union 1s declared by Parliament by 
expedient in the public interest. . 


Existing Law.—Coal Mines Safety (Stov 
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Analogous Provision.—See Art. 262, p. 575, ante. 
Existing Law.—Damodar Valley Corporation Act (XIV of 1948). 


57. Fishing and fisheries beyond territorial waters. 


OtnER Constirctions 
Australia,—Sec. 51 (x) of the Constitution Act is—'lisheries in Australia 
beyond territorial waters.’ 
Burma,—ltem 2 (15) of the Union List is identical with the present Entry. 
Government of India Act, 1935.—Item 23 of List J was identical. 
INDIA 


Analogous Provisions—‘Fisheries” is an exclusive State subject under 
entry 21 of List II, while “fisheries beyond territorial waters” is an exclusive 
Union subject under Entry 57 of List I. The State Legislature has thus exclusive 
competence over fisheries situated within the territory of its State, including the 
3 miles adjoining the coast [see p. 33, ante]. 


58. Manufacture, supply and distribution of salt by Union 
agencies ; regulation and control of manufacture, supply and distri- 
bution of salt by other agencies. 

OTHER CONSTITUTIONS 
Government of India Act, 1935.--Item 47 of List IT was—‘Salt’. 


INDIA 


‘Manufacture . . . of salt. . .'.—This Entry is an improvement upon 
Item 47 of List ' of the Government of India Act, 1935. In the Government of 
India Act, 1935, Salt was an exclusive Federal subject without any qualification. 
The present Entry gives the Union Parliament exclusive and complete jurisdiction 
over the manufacture and distribution of salt only by Union agencies. As to the 
-manufacture and distribution of salt by other agencies, the Union Parliament has 
only the power of reguiation and control. 


59- Cultivation, manufacture, and sale for export, of opium. 


OTHER CONSTITUTIONS 


Government of India Act, 1935.—The present Entry reproduces Item 31 of 
List I of the Act of 1935. 


INDIA 


Analogous Provision—While the present entry gives the Union exclusive 
control over only cultivation, manufacture and sale for export,—duties of excise 
on the production of opium is a State subject under Entry 51 of List IT. 

Existing Laws.—The Opium Acts (XIII of 1857 and I of 1878), as extended 
by the Opium and Revenue Laws (Extension of Application) Act (XXXITT of 
1950). 


60. Sanctioning of cinématograph films for exhibition. 


OTHER CONSTITUTIONS 


~ Government of India Act, 1935—The present subject. was concurrent,— 
being Item 33 of List III. 
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INDIA 


‘Sanctioning of Films *—Departi f 

; f Films. . .’, parting from the Act of 1935, th i- 
tution makes sanctioning of films an exclusively Union subject ae ae 
matters relating to cinemas is included in Entry 33 of List IJ. 


Existing Law.—Cinematograph Act (II of 1918). 


61. Industrial disputes concerning Union employees. 


‘Industrial disputes concerning union emplo 
‘ r yees’—The present Entry f 
an exception to Entry 22 of List III which includes industrial disputes in eens 


62. The institutions known at the commencement of this 
Constitution as the National Library, the Indian Museum, the Im- 
perial War Museum, the Victoria Memorial and the Indian War 
Memorial, and any other like institution financed by the Government 
of India wholly or in part and declared by Parliament by law to be 
an institution of national importance. 


OTHER CONSTITUTIONS 
Government of India Act, 1935.—Item 11 of List I was— 


“The Imperial Library, the Indian Museum, the Imperial War Museum, the Victoria 
Memorial, and any similar institution controlled or financed by the Federation.” 


Burma.—Item 5 (5) of the Union List is— 
“Any Museum, Library or other institutions declared by Union law to be of national 


importance.” 


Existing Laws—vVictoria Memorial Act (X of 1903); Imperial Library 
(Change of Name) Act® (LI of 1948). 
Analogous Provision.—See Entry 12 of List II. 


63. The institutions known at the commencement of this Consti- 
tution as the Benares Hindu University, the Aligarh Muslim University 
and the Delhi University, and any other institution declared by Parlia- 
ment by law to be an institution of national importance. 


Government of India Act, 1935.—Item 13 of List I was— 

“The Benares Hindu University and the Aligarh Muslim University.” 

Existing Low. —Aligarh Muslim University Act (XL of 1920). 

Analogous Provisions —Universities other than those mentioned in the 
present Entry, are included in Entry 11 of List II. 
chnical education financed 


64. Institutions for scientific or te ‘ 
by the Government of India wholly or in part and declared by Parlia 
ment by law to be institutions of national importance. 

6s. Union agencies and institutions for-—- . 

5 : including 


(a) professional, vocational or technical training, 
the training of police officers ; or 

(b) the promotion of special studie: 

(c) scientific or technical assitance 
detection of crime. 


s or research ; or ! 
in the investigation oF 


(12) Changes the name of imperial Library 





to National Library. 
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OrHER CONSTITUTIONS 
Government of India Act, 1935.—Item 12 of List I was— 


“Federal agencies and institutes for the following purposes, that is to say, for research, 
for professional or technical training, or for the promotion of special studies.” 


Burma—lItem 5 (6) of the Union List is the same as the above item of the 
Act of 1935. 


66. Co-ordination and determination of standards in institu- 
tions for higher education or research and scientific and technical 
institutions. 

‘Co-ordination. . . .’—While ‘education’ is a State subject (Entry 11, 
List Il), Entries 65 and 66 give the Union power to secure that the standard of 
research, etc., is not lowered at the hands of any particular State or States, to the 
detriment of national progress. 


67. Ancient and_ historical monuments and records, and 
archaeological sites and remains, declared by Parliament by law 
to be of national importance. 


Government of India Act, 1935.—Item 15 of List I was— 
“Ancient and historical monuments; archaeological sites and remains.” 


INDIA 


Analogous Provision Archaeological sites, other than those declared by 
Parliament to be of national importance, are included in Entry 40 of List IVI. 


Existing Lows—Ancient Monuments Preservation Act (VIT of 1904). 


68. TheSurvey of India, the Geological, Botanical, Zoological 
and Anthropological Surveys of India ; Meteorological organisations. 
OTHER CONSTITUTIONS 


Australia.—Sec. 51 (viii) of the Constitution Act, 1900, gives the Common- 
‘wealth Parliament the power to legislate with respect to— 


“Astronomical and meteorological observations.” 

Government of India Act, 1935—Item 14 of List I was the same as the 
‘present Entry. 

69. Census. 


OTHER CONSTITUTIONS 


Australia —'Census’ is subject for Commonwealth legislation, under Sec. 51 
xi) of the Constitution Act, 1900. . 


Canada—The Dominion Parliament has [Sec. 91 (6)] exclusive power in 
relation to—“The census and statistics.” 


Burma.—Item 5 (7) of the Union List is the same as the present Entry of 
-our Constitution. 


Government of India Act, 1935—‘Census’ formed Item 16 of List 1. 


INDIA 


Census.—A census is “the official numbering of population with various 
statistics’ (Concise Oxford Dictionary). The power to legislate with respect 
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to census includes the power to set up complete establishment of necessary depart- 
ments, to prescribe at what times and in what manner the census shall be caken, 
and what information shall be supplied by what persons for the purpose.” : 


Existing Law.—Census Act (XXXVII of 1948). 


70. Union public services ; all-India services ; Union Public 
Service Commission. 


OTHER CONSTITUTIONS 
Australia.—Sec. 52 (ii) of the Constitution Act confers upon the Common- 
wealth Parliament ‘exclusive’ power to make laws with respect to— 


. “Matters relating to any department of the public service the control of which is by 
this Constitution transferred to the Executive Government of the Commonwealth.” 


Under Sec. 69 of the Constitution Act, the following Departments have so. 
far been transferred to the Commonwealth: Posts, telegraphs, telephones ; Naval 
and military defence. 

Canada.—Sec. 91 (8) of the Br. N. A. Act gives the Dominion Parliament 
power in relation to— 

‘The fixing and providing for the salaries and allowances of civil and other officers of 
the Government of Canada.’ 

Burma.—Item 5 (8) of the Union List is—‘Union Services.’ 

Government of India Act, 1935.—Item 8 of List I exactly corresponded to- 
the present Entry. 

71. Union pensions, that is to say, pensions payable by the 
Government of India or out of the Consolidated Fund of India. 

Government India Act, 1935.—The present Entry corresponds to Item 9 
of List I of the Act of 1935. 

72. Elections to Parliament, to the Legislatures of States and 
to the offices of President and Vice-President ; the Election Com- 
mission. 


OtueER CONSTITUTIONS 

Government of India Act, 1935.—Item 40 of List I was as follows: 

“Elections to the Federal Legislature, subject to the provisions of this Act anc 
Order in Council made thereunder.” 

Burma.—Item 5 (9) of the Union List is—‘Elections to the Union Parliament 
subject to the provisions of this Constitution’. 

Laws made by Parliament—Representation of the People 
1950) ;** Parliament (Prevention of Disqualification) Act (XIX 
ances of members of Parliamen’, a 
Chairman and Deputy Chairman of the Coney oe an 
Speaker and Deputy Speaker of the Flows of the People. aie 

74. Powers, privileges and immunities of each House | aie 
ment and of the members and the committees oben DONE 


(13) Wynes, Legislative and Executive 
Powers, p. 135. 


d of any 


Act (XLIIL of 
of 1950)."* 


73. Salaries and allow 


—— 








(14) See pp. 285-286, ante. 
(15) See p. 314, ante. 
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ment of attendance of persons for giving evidence or producing 
documents before committees of Parliament or commissions appointed 
by Parliament. 


OTHER CONSTITUTIONS 


U.S.A.—Each House of Congress has the power to punish for contempt any 
person (member or outsider) for refusing to give evidence before any of its 
Committees, unless, of course, there is any legal privilege.’® 

England.—See p. 323, ante. 

Government of India Act, 1935.—Item 41 of List I was— 


“The salaries of the Federal Ministers, of the President and Vice-President of the 
Council of State and of the Speaker and Deputy Speaker of the Federal Assembly; the 
salaries, allowances and privileges of the members of the Federal Legislature; and, to such 
extent as is expressly authorised by Part II of this Act, the punishment of persons who 
refuse to give evidence or produce documents before Committees of the Legislature.” 


75. Emoluments, allowances, privileges, and rights in respect 
of leave of absence, of the President and Governors ; salaries and 
allowances of the Ministers for the Union ; the salaries, allowances, 
and rights in respect of leave of absence and other conditions of 
service of the Comptroller and Auditor-General. 


OTHER CONSTITUTIONS 


‘ Burma.—Item 5 (10) of the Union List Confines Entries 73 and 75 of our 
ist I. 


76. Audit of the accounts of the Union and of the States. 
Analogous Provision—See Arts. 149-151, pp. 432-5, ante. 


77. Constitution, organisation, jurisdiction and powers of the 
Supreme Court (including contempt of such Court) and the fees 
taken therein ; persons entitled to practise before the Supreme Court, 


Analogous Provisions.—The jurisdiction and powers of Courts is dealt with 
by several Entries: 
Entry 77, List I: Of the Supreme Court, relating to any matter, 


Entry 95, List I: Of all Courts other than 
matter in List I. 


Entry 65, List IT: 
matter in List IT. . 
Entry 46, List III: 
matter in-List III. 
Constitution of Courts, again, is dealt with in the followin 
Entry 77, List I: Of the Supreme Court. 
Entry 78, List I: Of the High Courts. 


Entry 3, List II: Of all Courts, 
Courts. 


78. Constitution and organisation of the High Courts except 
provisions as to officers and servants of High Courts > Persons entitled 
to practise before the High Courts. 


Supreme Court, relating to any 
Of all Courts other than Supreme Court, relating to any 


Of all Courts, except Supreme Court, relating to any. 


g Entries— : 


except the Supreme Court and the High 


(16) The Grain v. Daugherty, (1927) 273 U.S. 135. 
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Union’s Control over High Courts—By the present Entry, the Union is 
given exclusive power over the constitution and organisation of the High Courts. 
Already, by Arts. 216-7, the power of appointment of the High Court Judges 
has been vested in the President. The power over constitution of the High Courts 
is given to Parliament for the sake of uniformity. 


Again, legal profession is a concurrent subject [Entry 26, List III]. But, 
for the sake of uniformity, the Union is given, by the present Entry, the exclusive - 
power of prescribing the qualifications for practising before the High Cuurts. 

Existing Law.—Indian Bar Councils Act (XXXVIII of 1926.—Under 
the existing law, each High Court has its own rules regulating the right to 
practise before it. This has created anomaly between province and province. 
Thus, an Advocate who has argued a case before the Supreme Court, may not 
have the right to conduct it in some High Court where it may be sent on remand. 
The present Entry seeks to remove this anomaly, by enabling the Union Parlia- 
ment to lay down uniform rules as regards enrolment of Advocates, and right 
of practice. 


79. Extension of the jurisdiction of a High Court having its 
principal seat in any State to, and exclusion of the jurisdiction 
of any such High Court from, any area outside that State. 


‘Extension of jurisdiction of High Court’.—This Entry is explained by 
Art. 230, p. 498, ante. 


80. Extension of the powers and jurisdiction of members of a 
police force belonging to any State to any area outside that State, 
but not so as to enable the police of one State to exercise powers 
and jurisdiction in any area outside that State without, the conn 
of the Government of the State in which such area 1s se ; 
extension of the powers and jurisdiction of members of a police force 
belonging to any State to railway areas outside that State . 


‘Extension of powers of State police’.—This entry is taken from Item 39 of 
List I of the Government of India Act, with verbal changes. 


81. Inter-State migration ; inter-State quarantine. 


OTHER CONSTITUTIONS 


wae 
stuti o— ine. 
Australia.—Sec. 51 (ix) of the Constitution Act relates to Quarant 


This is a concurrent power. ; ema ao 
Government of India Act, 1935.—Item 50 of List I ier vince 
India from or into a Governor’s Province or a Chief Commnissi ca aan 
Burma.—Item 5 (37) of the Union List is—'Migration within the ’ 
and item 3 (1) includes—‘Port and inter-Unit quarantine. 


INDIA 


“Inter-State migration’ —This is the legislative eel : 
Art. 19 (5), p. 68, ante. In making a law relating to the rig! 
from one State to another, Parliament must not !mpose any res 
those prescribed by Art. 19 (5).77 


r referred to in 
f free movement 
trictions beyond 


a 


(17) Gopalan v. State of Madras, A.I.R. 1950 S.C. 27 (112). 
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82. Taxes on income other than agricultual income. 


OTHER CONSTITUTIONS 


Australia.—There being no limits to the objects of the Commonwealth taxing 
power (Sec. 51 (ii)], the Commonwealth has imposed income-tax [Income-Tax 
Act, 1915], on all taxable income from property or personal exertion, save those 
incomes which are exempted by the Act. The States having concurrent power 
‘of taxation [Sec. 109], may tax pensions paid by the Commonwealth,’* or wages 
fixed by an Arbitration award.’® But neither the Commonwealth nor a State can 
‘tax property belonging to each other [Sec. 114]. 


Burma.—lItem 4 (6) of the Union List is—‘Taxes on income’, while 
item 4 (10) is—‘Excess Profits Tax’. 


Government of India Act, 1935.—The present Entry reproduces item 54 of 
List I of the Act of 1935. 


INDIA 


_ ‘Taxes on income’—Income-tax includes ‘excess. profits tax’ by virtue of 
Art., 366 (29). 


The power to tax income includes the power to tax foreign income of persons 
resident in India.?° 


Income.——The word ‘income’ is not defined in the Indian Income-tax Act, 1922, 
It connotes “‘a periodical monetary return ‘coming in’ with some sort of regu- 
larity or expected regularity from definite source. The source is not necessarily 
one which is expected to be continuously productive, but it must be one whose 
object is the production of a definite return, excluding anything in the nature of 
a mere windfall.”*_ It includes ‘world income’ and not merely income originating 
in India. 

‘Agricultural income’—See Art. 366 (1). 


Existing laws —Indian Income-tax Act” (XI of 1922) ; Government Trad- 
ing Taxation Act (III of 1926) ; Excess Profits Tax Act?® (XV of 1940) ; Tusi- 
ness Profits Tax Act **(XXI of 1947) ; Taxation of Income (Investigation Com- 
mission) Act (XXX of 1947). 


I 


(18) West v. Commissioner of Tavration, 
(1937) 56 C.L.R. 657. 

(19) Tasmanian Steamers v. Lang, (1938) 
60 C.L.R. 111. 

(20) Wallace Bros. & Co., Lid. v. Com- 
missioners of Income-tax; (1948) 52 C.W.N. 
620 P.C 


(21) Income-tax Commissioner v. Shaw 
Wallace, (1932) 59 Cal. 1343 P.C. 

(22) The Indian Income Tax Act, 1922 go- 
verns the assessment and levy of income-tax. 
‘The rates of income-tax and super-tax to be 
in force during each financial year are de- 
clared by the annual Finance Act. Both the 
Income-tax and the Super-tax are graduated 
according to rising slabs of income. 

(23) The Business Profits Tax Act, 1947 
has levied a special tax on business profits, 
a particular kind of income which also comes 
under -the Income-tax Act. The scheme of 
the Business Profits Act, however, is that in 
computing income-tax or super-tax payable 

C—105 


under the Income-tax Act, the amount of 
business profits tax payable by any person 
shall be deducted. ‘Business’ is defined in 
S. 2 (3) of this Act as including “any trade, 
commerce or manufacture, or any adventure, 
in the nature of trade, commerce or manufac- 
ture, or any profession or vocation the pro- 
fits of which are chargeable according to the 
provisions of s. 10 of the Indian Income-tax 
Act, 1922”. The rules for computation of 
the profits of a business are laid down in 
Sch. I of the Act, and certain kinds of busi- 
ness profits are exempted from the tax by S. 
4. There is also provision for relief on 
account of ‘deficiency of profits’. 

(24) In 1940, the Excess Profits Tax Act 
was enacted in order to impose a tax on “ex- 
cess profits arising out of certain businesses in 
the conditions prevailing during the present 
hostilities”. This Act, as amended by Act 
XXII of 1947, is stil in force. 

sey : 
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83. Duties of customs including export duties. 
OTHER ConstituTIONS 


U.S.d.—(1) The imposition of import duties is a federal power, following 
for the power of Congress ‘to regulate commerce with foreign nations (Art. 1 
(8)]. Import duty or tariff is levied in America both for purposes of revenue 
and of protection. There is a Tariff Commission, to advise the President and 
the Congress on tariff, and, generally, on the import trade. It classifies imported 
articles, and ascertains the imported cost and the production cost of these commo- 
dities in the U. S. A. and recommends that the tariff rate should be such as to 
place the American industry on the same footing as the foreign industry, so far 
ag cost of production is concerned. 


(2) But Congress is expressly prohibited from levying export duties. Art. 
I, Sec. 9 (5) says— 

“No tax or duty shall be laid on articles exported from any State.” 

This clause has been interpreted to include not only exports from one State 
to another within the Union, but also exports from one State to a foreign country.* 
In the result, the American Legislature has no power to impose export duties, or 
to impose any tax burden on exports. Thus, a general sales tax on sporting goods 
was held not applicable to goods sold to a commission house for export.’ 


The States cannot impose either import or export duties without the con- 
sent of Congress [Art. I, Sec. 10 (2)]. 


Australia—Under Sec. 90 of the Constitution Act,-the Commonwealth 
Parliament has exclusive power over—‘duties of customs’; the State being pro- 
hibited from imposing customs duties. 


Canada.—The imposition of customs is a matter within the exclusive com- 
petence of the Dominion Parliament as appears from Sec. 122 of the British 
North America Act.? : 

Burma.—Item 4 (2) of the Union List is the same as the present Entry of 
our Constitution. 


Government of India Act, 1935.—The present Entry reproduces item 44 of 
List I of the Act of 1935. 


INDIA 


: . eae . s * his. 
‘Customs’.—Customs duties are levied upon commodities imported into t 
country from other countries or exported out of this country. “ 
i i , sea. 
“Customs duty is a duty on the importation or exportation whether by land or 


. Set +t of 
The reason for making it a fedcral subject of legislation is that ah Sic 
such duties id not confined to the place where, and the persons upon : 


are levied.* i ; sba,in 
A duty of customs being a tax om the act of importation or bi i 
order to be an ‘export duty’, the duty must be levied (1) either 2 duty on goods 
by reason of the exportation of the goods, or (i) a cadet ire tidied ons al 
which are intended for exportation. So, where a genera hoe falling on goods 
goods alike, it cannot be construed as 7 dutv on exports wher , 


j Z xported after- 
not then inteudea tor exportation thuugn they may happen to uit ie Pete 
wards.® On the other hand, a Provincial tax on all timber cu 


| rton’s Law Lexicon. 
@ CF nartoth Oil Refineries, | Ltd. 





(25) American Steel Co. v. Speed, (1904) 


192 U.S. 500. ; 5 : 1920) 38 C.L.R. 408. 
<1) Spalding v. Edwards, (1923) 262 U. sv mh ar Murphy Lumber Co., A- 
- 66. , .C. 173 (175). 
(2) Att-Gen. v. Murphy Lumber Co, A. TR, WD De Froycton, 114 U.S. 622- 


I.R. 1930 P.C. 173 (175). 


= 
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yince with a large rebate in cases where the timber was used in the Province 
was held to.be an export tax.’ 

Customs duty is essentially imposed upon commercial dealings and is con- 
cerned more with the business of importation or exportation than with the person 
or the goods.® Hence, charges relating to fransport of goods is not a duty of 
customs.° 


Existing laws.—Land Customs Act (XIX of 1924); Sea Customs Act (VIII 
of 1878); Indian Tariff Act (XXXII of 1934); Protective Duties Act (XVIL 
of 1946). 


84. Duties of excise on tobacco and other goods manufactured 
or produced in India except— 
(a) alcoholic liquors for human consumption ; 
(5) opium, Indian hemp and other narcotic drugs and nar- 
cotics, but including medicinal and toilet preparations containing 
alcohol or any substance included in sub-paragraph (5) of this entry. 


OTHER CONSTITUTIONS 


Australia.—Under Sec. 90 of the Australian Constitution Act, the Com- 
monwealth Parliament has exclusive power as regards—‘duties of excise’. 


Burma,—See item 4 (3) of the Union List. 


Government of India Act, 1935.—Excise duties were divided between the 
Federation and the Provinces, by the Government of India Act, 1935, 
Item 45 of the Federal List was— 


“Duties of excise on tobacco and other goods manufactured or produced in India 
except— 


(a) alcoholic liquors for human consumption; 
(b) opium, Indian hemp and other narcotic drugs and narcotics, non-narcotic drugs; 


(c) medicinal and toilet preparation containing alcohol, or any substance included in 
sub-paragraph (b) of this entry.” 


Item 40 of the Provincial List thus included the duties which are excluded 
from the Federal item— 


“Duties of excise on the following goods manufactured or produced in the Province 
and countervailing duties at the same or lower rates on similar goods manufactured or pro- 
duced elsewhere in India— 


(a) alcoholic liquors for human consumption; 
(b) opium, Indian hemp and other narcotic drugs and narcotics, non-narcotic drugs ; 
(c) medicinal and toilet preparations containing alcohol or any other substance included 
in sub-paragraph (b) of this Entry.” 
The present Entry of the Constitution differs from item 45, quoted above, 
in so far as the present entry includes medicinal and toilet preparations includ- 
ing alcohol, ete. Entry 51 of List II also makes corresponding change. 


‘Excise duty’: What it means.—A duty of excise is primarily levied upon a 
manufacturer or producer in respect of the commodity manufactured or produced. 
It is a tax upon goods, not upon sales or the proceeds of sale of goods. A 





a 


(7) AG. of Br. Columbia v. Macdonald, C.L.R. 189. 


(1930) A.C. 357. (10) Governor-General y. Provi; 
8) A.-G. for Br. Columbia v. Kingcome, Madras, (1945) 49 CW.N. 381 (PC sf 
(1934) A.C. 45 (59). affirming Province of Madras v. \ Boddy 


(9) Gilpin vy. Commissioner, (1934) 52 Paidanna, A.I.R. 1942 F.C. 33 
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mere licence to sell or carry on business, unconnected with production imposed 
merely with Tespect to sale of goods as existing articles of trade and commerce 
independently of local production, is not a duty of excise. Nor is such a licence, 
though indirectly connected with production or manufacture an excise duty if it 
be regulative and not a form of taxation.» : 

_ “To be an excise, the tax must be levied ‘upon goods’... The tax must bear a close 
relation to the production or manufacture, the sale or the consumption of goods and must 
be of such a nature as to affect them as subjects of manufacture or production or as articles 
of commerce.”?2 

Excise is analogous to customs duty, being an indirect tax, as distinguished 
from a direct or personal tax.'* 

“Customs and excise duties . . . are duties which are imposed in respect of commer- 
cial dealings in commodities and are concerned more with the commodity than with the 
person.”14 

Excise differs from customs in that excise is a tax on articles produced or 
manufactured in the taxing country and intended for home consumption, while 
customs is a tax on consumption outside the taxing states or home consumpticn 
of goods imported from abroad. 

Excise duty and sales tax distinguished.—See under Entry 54, List II, post. 

Existing Laws.—Motor spirit (Duties) Act (II of 1917; XII of 1922) ; 
Silver (Excise Duty) Act (XVIII of 1930); Sugar (Excise Duty) Act (XVI 
of 1934); Mechanical Lighters (Excise Duty) Act (XXIII of 1934) ; Iron a 
Steel Duties Act (XXXI of 1934); Tyres (Excise Duty) Act (X of 1941); 
Central Excises and Salt Act (I of 1944). 


85. Corporation tax. 
OTHER CONSTITUTIONS 


Canada.—Corporation tax is a federal tax. a 
Burma.—lItem 4 (5) of the Union List is—‘Taxes on companies. 
Government of India Act, 1935.—Item 46 of List I was the same as the 
present Entry. 
INDIA 
‘Corporation Tax’—For definition of this term, see Art. 366 (6). 
exclusive of agri- 


86. Taxes on the capital value of the assets, Sine capnal 


cultural land, of individuals and companies ; taxes 


of companies. 
OTHER CONSTITUTIONS 


Burma.—Item 4 (7)-(8) of the Union List cover the present Entry 


Constitution. fags 
5 i , me 2 
Government of India Act, 1935.—Item 55 of List I was the sa 3 


present Entry. ree 
87. Estate duty in respect of property other than agricu 


of our 





land. etiam he bat pees hee amteeesl 


ae 
(11) Wynes, Legislative fr. Executive ait ah for Br. Columbia v. Kingcome 

Powers, p. 316; Peterswald v. Bartley, (14) A.-G. fe 48 (39). 

(1904) 1 C.L.R. 497. Con, (1934) AC AO coinit Act, Aol 
(12) Mathews v. Chicory Marketing (15) eae i a 

Board, (1938) 60 C.L.R. 263 (304). R. 1939 F.C. 1. 
(13) Peterswald vy. Bartley, (1904) 1 C. 
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OTHER CONSTITUTIONS 


Burma.—Item 4 (9) of the Union List covers Entries 87 and 88 of our 
Constitution. 


Government of India Act, 1935—There was Entry on the present subject 
and it was held that an Estate Duty could not be levied under item 56 of List I 
relating to Succession Duty.*® 


England.—The English Estate Duty is an ad valorem graduated tax imposed 
on the principal value of the whole aggregated estate which passes on the death 
of a person,—the rate of the duty increasing with the size of the estate. It is 
payable in respect of all property, real or personal, subject to certain exceptions. 
The net principal value of the estate is arrived at by taking the total of the prin- 
cipal values of all the items of property, and making deductions for reasonable 
funeral expenses and for debts and incumbrances of the deceased. 


INDIA 


Estate Duty distinguished from Succession Duty—There are real and sub- 
stantial differences between Succession Duty and Estate Duty. There is one 
feature common to both taxes, viz., that the occasion for tne levy is the death 
of a person; but while Succession Duty has reference to the acquisition of the 
property by the successor and generally takes into account the extent of the Lene- 
fit derived by him and other considerations relevant from that point of view,—the 
Estate Duty has reference to the value of thd property constituting the estate of 
the deceased and is independent of the question as to who takes it.’ 


The Estate Tax is levied on the inheritance as a whole, while the Succession 
duty is levied on the separate portions going to the different beneficiaries. The 
Estate Duty is thus a more productive and efficient source of revenue while the 
Succession Duty may be said to be the more equitable.** Shortly speaking, while 
a succession duty is an excise upon the privilege of inheriting property, an estate 
tax is an excise upon the privilege of bequeathing. Sce definition of ‘Estate Duty’ 
in Art. 366 (9). 


‘Property other than agricultural land’—Property here means both movable 
and immovable property and property of any kind passing on the death of a 
person, other than agricultural land, in respect of which the State is authorised 
to impose an Estate Duty, by Entry 49 of List IT. 


‘Agricultural land’—See under Entry 18, List II, post. 


88. Duties in respect of succession to property other than agri~ 
cultural land. 


OTHER CONSTITUTIONS 


England.—In England, there are three Duties which are payable in connec- 
tion with the death of an individual: the Estate Duty, the Succession Duty and 
the Legacy Duty. The following points of difference between these three Duties 
should be noted: 


(4) Succession Duty and Legacy Duty are taxes upon the interest to 
which a person succeeds by reason of the death of another. An Estate Duty, on 
the other hand, is expressed to be a tax upon the property which passes upon 
the death. ‘Passing’ no doubt implies a change of ownership, but for the pur- 








(16) In re Ref. on Duty on non-Agricul- R.) 9 (14). 
tural Property, A.I.R. 1944 F.C. 73. (18) Findlay Shirras, Science of Public 
(17) In the matter of Duty on non-Agri- Finance, p. 524. 
cultural Property, (1944) 49 C.W.N. (F. 
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Poses of the Estate Duty, a Property may pass to another otherwise than by 
succession, ¢.g., when money payable on a life insurance policy is payable upen 
the death to a person who is not related to the deceased. In short, while the 
basis of the Succession and Legacy Duty is the interest to which a person succeeds, 
the basis of the Estate Duty is the Property in respect of which the interest 
of the deceased ceases by reason of the death in question.?® 


(it) An Estate Duty is payable in respect of all kinds of property,—real 
and personal. Succession duty is payable in respect of interests in land, including 
leaseholds and previously settled personalty. Legacy Duty, on the other hand, is 
payable on all beneficial acquisitions of personal property other than leasehclds 
by reason of Will, intestacy or donatio mortis causa. It follows that the Suc- 
cession duty and Legacy duty are mutually exclusive, so that if one is payable in 
respect of a particular property, the other cannot be levied in respect of the same. 

U. S. A.—Inheritance taxes are levied by many States in the U.S.A. The 
tax is regarded not as a tax upon the property inherited, but upon the right to 
inherit.2° 

Burma.—Sce under Entry 87, ante. 


Government of India Act, 1935.—Item 56 of List I was the same as the pre- 
sent Entry, 


INDIA 


‘Succession Duty’—See under Entry 87. 

‘Succession’.—Succession in this Entry includes both testamentary and in- 
testate succession, in other words, the transmission, by law or by phe 2 
man, to one or more persons, of the property of a deceased person. The bth 
‘succession’ is used in this Entry in the same sense as in the Indian Successiox 
Act,?4 

‘Agricultural land’—See under Entry 18, List II, post. 


89. Terminal taxes on goods or passengers, carried by railway, 
sea or air ; taxes on railway fares and freights. 
OTHER CONSTITUTIONS = 
Burma.—Items 4 (13)-(14) cover the present Entry of our Constitution. 


i f 
Government of India Act, 1935.—The present Entry reproduces item 58 0 
List I with the addition of the word ‘sea’. : 


INDIA 


: : y is a tax on 
Analogous Provisions.—The terminal tax in the oie! ese ie entry of 
the entry of goods; the tax in Entry 52 of List IT is also a ta 
oods. sis confined to 
: ‘But the terminal tax in List I must be—(a) Sle siaaatle 
goods and passengers carried by railway, sea or air. ; ee Oe siage’ oe 
at a rail or air terminus and be referable to services (w' spor sreanisaons 
otherwise) rendered or to be rendered by some rail or air 
[See further under Entry 52, List IT.] 
i 5 rs 
The terminal taxes on goods or passenge a 
shall be levied and collected by the Union but assigned 


(1) (¢).J 


sea or air 


carried by railway, Art, 269 


to the States 


er 

‘ I 70U 3. icul- 

(19) Stephen's Commentaries, Vol. I, p. te = Ref. on Duty om neweggnes 
+50) Magoun vy. Illinois T. & S. Bank, tural Property, ATR. 1 : 
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go. Taxes other than stamp duties on transactions in stock 
exchanges and futures markets. 


Government of India Act, 1935,—There was no item in that Act, corres 
ponding to the present Entry. 

gi. Rates of stamp duty in respect of bills of exchange, cheques, 
promissory notes, bills of lading, letters of credit, policies of insurance, 
transfer of shares, debentures, proxies and receipts. 

OTHER CONSTITUTIONS 

Government of India Act, 1935.—The present Entry reproduces Item 57 of 
List I of the Government of India Act, 1935, with the addition of—transfer of 
shares, debentures’. . 

INDIA 

‘Rates of stamp duty’ —‘Stamp duties’ is a concurrent subject under Entry 
44 of List III; but ‘rates’ are excluded from that Entry, and included in the pre- 
sent Entry as regards certain specified documents, while the rest are included in 
Entry 63, List II. [See also Art. 268 (1).] 

Existing law—Indian Stamp Act (II of 1899). 


gg. ‘Taxes on the sale or purchase of newspapers and on ad- 
vertisements published therein. 


OTHER CONSTITUTIONS 


U.S.A.—Though newspaper owners are not exempt from the ordinary texa- 
tion of the country, a heavy tax on newspaper advertisements has been invalidated 
on the ground that it was an excessive burden on the freedom of the press.”* 


INDIA 


‘Taxes on sale or purchase of newspapers. . . ..—There was no specific item 
in the Act of 1935 relating to the present subject. Item 48 of List IT included 
taxes on the sale of all goods and on advertisements. 


; Under the Constitution, taxes on sale of goods and on advertisements are 
included in Entries 54-5 of List II, but taxes on sale of newspapers and on news- 
paper advertisements are excluded from those entries and included in the present 


Entry. 


93. Offences against laws with respect to any of the matters 
in this List. 


OTHER CONSTITUTIONS 


Burma and Government of India Act, 1935.—The present Entry is the same 
as Item 5 (39) of the Union List of the Burmese Constitution and Item 42 of 
List I of the Government of India Act, 1935. 


Analogous Provision.—This entry is to be read with Entry 64 of List IT. 
‘The Union and the State Legislatures have the power to legislate as regards of- 
fences relating to the matters included in List I and List II respectively (vide 
excepting portion of Entry 1 of List III), and to direct the destination of the 
fines imposed.”* 





(22) Grosjean v. “American Press Co., (23) United Provinces v. Governor-Gene- 
(1936) 297 U.S. 233. ral, A.ILR. 1939 F.C. 58 @). = 
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Some examples of offences relati in Li ined ti 

. ng to matters in List I, as contained in th 
Indian Penal Code.—(a) Offences relating to coins, (Entry 36) such as coun 
feiting [Secs. 230-254, I. P. Code] and currency [Secs. 489-A-489-D. ] 


eis a Offences relating to trade and property marks (Entry 49). [Secs. 


94. Inquiries, surveys and statistics for the purpose of any of 
the matters in this List. 


OTHER CoNSTITUTIONS 


Australia —‘Statistics’ is a Commonwealth subject under Sec. 51 (xi) of 
the Constitution Act, 1900. But every State is free to keep statistics for its own 
purposes.”4 

Burma.—Item 5 (3) of the Union List corresponds to the present Entry of 
our Constitution. 

Government of India Act, 1935.—Item 43 of List I was the same. 


Analogous Provision.—See Entry 45 of List III, post. 


95. Jurisdiction and powers of all courts, except the Supreme 
Court, with respect to any of the matters in this List; admiralty 
jurisdiction. 

OTHER CONSTITUTIONS 

England—Admiralty means a tribunal for the trial and decision of maritime 
questions and offences according to maritime law. By virtue of the Admiralty 
Courts Acts 1840 and 1861 and the Judicature Acts, 1873 and 1925, the Admiralty 
Division of the High Court of Justice in England has got jurisdiction over the 
following matters, broadly: 

Bottomry.—Bottomry is the hypothecation of the keel or bottom of a ship 
whereby in consideration of a sum of money advanced for the use of the ship, 
the borrower undertakes to repay the same with interest if the ship jn 
her voyage successfully, while the debt is lost if the ship is lost in course of the 
voyage.”® ; 

Respondentia.—Respondentia is the hypothecation of the cargo on board a 
ship on terms similar to bottomry. Pt ys 

Necessaries supplied to foreign ships.—This jurisdiction See oe ae 
for necessaries supplied to any foreign ship at a time when such ship was 
tain ports or on the high seas. ; 

Claims for seamen’s wages, Master's wages and disbursements. eae 

Claims for damage on the high seas.—The Admiralty has Se asians 
all wrongs committed by or to British subjects on the high seas. Pech es 
damage due to collision between ships and vessels, and other damage , 
ship. 

Damage to Cargo.—T ct 1 ms 1¢ 
including short delivery, against British or foreign ships, in fr 
carried or to be carried into a port in England or bie: 

i to persons 

Salvage-—Salvage means compensation allowe 
ance a ait or cargo or the lives of persons belonging to her are save 
ger or loss at sea. ; ‘3 goods seized in 

Droits of admiralty.—When a state of war exists, Seat of Admiralty 
English ports go to the Crown as droits of Admiralty. e 
ee Ray 7. Laws of England, 
(25) Vide Halsbury’s 4a 
Vol. I. 


dr: Seciahfs ims for damage to cargo; 
his jurisdiction relates to claims espect of £00 ‘ds 


by whose assist- 
y d from dan- 


(24) Weynes, Legislative and Executive 
Powers, p. 135. 
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has also the jurisdiction to condemn as droits of Admiralty unclaimed wreck, 
flotsam, jetsam, ligan and derelict found in the shores of the sea or on the high 
seas. 


Forfeiture —The Admiralty Court has jurisdiction to condemn as forfeited 
ships for improper use of British national flag and dangerous goods carried or 
attempted to be carried on board any vessel, in certain circumstances. 


Booty of War and all matters relating thereto. Mortgage of British ships 
disputed between co-owners of ships—tIn England, the Admiralty Court had also 
a criminal jurisdiction, prior to 1861, of trying treason, felony, robbery, murder 
and like offences committed on the sea. But the Admiralty Court Act of 1861, 
transferred this criminal jurisdiction to the ordinary Courts and now these offences 
are treated as though committed in England or Ireland. Nevertheless, the 
jurisdiction to take cognizance of crimes committed on the high seas is still known 
in England as ‘admiralty jurisdiction.’ 


Shortly speaking, admiralty jurisdiction extends over—(i) Offences com- 
mitted on British ships on the high seas; (ii) Offences committed on foreign 
ships in British territorial waters; (iii) Piracies;—Committed by—(@) a British 
subject, (b) a person of any nationality, provided the offence was committed on 
a ship subject to British jurisdiction when the offence was committed. 


(a) Offences committed by British ships on the high seas—Admiralty 
jurisdiction extends only to acts committed on the sea, i.e., crimes which become 
complete at sea. Thus, the admiral would have no jurisdiction over murder, 
where the wounding took place en sea but the death happened on sea.* 
Conversely, where a wrongful act done on shore produces a criminal result at sea, 
the offence is cognizable by the Admiralty.? 


Admiralty jurisdiction begins where the tide touches the shore, whether at 
low or high-water mark, and extends all over the world,—to the coast of every 
country and up every bay, arm of the sea and river, so far as great ships go. It 
is not necessary to show that the tide reaches the spot, if it is accessible to ocean- 
going vessels.® ‘High seas’ thus includes rivers below the bridges, where great 
ships go.‘ : 

(b) Offences committed on foreign ships in British territorial waters.— 
England has admiralty jurisdiction over a foreigner only—(i) if he commits an 
offence on an English ship, while on the high seas and whether he was perma- 
nently or merely casually on board that ship at the time of commission of the 


offence; (ii) if he commits the offence on a foreign ship, while in British 
territorial waters. 


The principle underlying the first case is that a ship on the high seas 
is a floating territory of the State whose flag it flies and therefore, that State has 
the duty to protect persons upon such floating territory and is accordingly entitled 
to enforce obedience to its laws upon such persons. The principle underlying 
the second case is that ‘territorial waters’ are a part of the territory of the State 
which it adjoins and not a part of the high seas. 


But English Courts have no jurisdiction over a foreigner in respect of 
crimes committed elsewhere than in the above two cases, ¢.g., in respect of 
homicide due to a blow inflicted by the foreigner on board a foreign vessel on the 
high seas, even though the injured person lands in England and dies there.* 


In times of war, cases relating to prize vessels captured at sea come within 
the admiralty jurisdiction. 


(1) Hale, P.C. 17. (4) Reg. v. Anderson, L.R 1 CC eI. 
(2) Combe’s Case, 1 Leach C.C. 388. 5) Reg. v. Lewis, (1857) 26 L.J. (M. 
(3) Mayne, Criminal Law, p. 294. oS a? Ea ANY 28 AM 


C—106 
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—_ U.S.A-—Under Art. II, Sec. 2 of the United States, “admiralty and maritime 
Jurisdiction’ is included in the judicial power of the Supreme Court. The 
admiralty jurisdiction in the United States is, however, much wider than in 
England. In the United States, it applies to any waters that are navigable,— 
whether connected with the sea or not. The test of navigability, again, is 
satished when the waters, whether tidal or not, or whether natural or artificial’ 
are navigable in fact, or are susceptible of being so used in themselves or as 
connecting links, as highways over which trade and travel may be conducted 
between the States or with foreign nations.** 

Though the grant of jurisdiction over admiralty and maritime matters is to 
the judicial power of the Federal Government, it has been construed to confer 
co-extensive powers to the Federal Legislature to legislate upon those matters.” 
Again this power of Congress relating to maritime matters, is independent of its 
power over ‘inter-State and foreign commerce’. Thus, the jurisdiction of Congress 
to legislate in respect of admiralty and maritime matters is plenary,—Extending 
to all matters and places to which maritime law extends ;""—and even though the 
navigable waters be wholly within the confines of a particular State, provided 
they constitute connecting links in chains of commercial communication between 
States.?? 


Burma.—Item 2 (12) of the Union List is—‘Admiralty jurisdiction.’ 


Government of India Act, 1935.—‘Admiralty jurisdiction’ was included in 
Item 21 of List I. As to jurisdiction and powers of Courts, see Item 53 of 
List I of that Act. 

INDIA 


‘Jurisdiction of a Court’—Jurisdiction means the authority or power of a 
Court to hear and determine a cause or complaint presented in a formal way 
for its decision.* The limits of this authority are imposed by the statute under 
which the Court is constituted. A Court's jurisdiction may be limited—(a) as 
to the nature of the subject-matter; (b) as to person; (c) as to the Lepped 
value of the subject-matter; (d) as to the area over which the jurisdiction sha 


extend. : Botan Oet tone ini 

According to the United States Supreme Court—Jurisdiction oe s ne 
cular Court is that portion of the judicial power which it has been aut ee 
exercise, by the Constitution or by valid statutes."* ‘Judicial power, _ ay 
hand, is the power of a Court to decide and pronounce a judgment a 


i i 2 it for its 
it into effect between persons and parties who bring a case before tt f 


decision.”® - ss 
Analogous Provisions.—See under Entry 77 of List I. 


Laws made by Parliament.—Special Criminal Courts (Jur 
(XVIII of 1950).%° 


isdiction) Act 


i is Li not 
g6. Fees in respect of any of the matters in this List, but 


including fees taken in any court. mewn 
(6) Propeller Genesee Chief y. Fitzhugh, 3 (14) Binderup v. Pathe Exch., 203 V- 
(4851) 12 Howard, 443. . 
(7) Ex parte Boyer, 109 U oe ia 
i f aw, 346. : 
(8) Willoughby, Constitutional Lav (16) The Specia especial cri- 
P- 5) Daniel Ball, 10 Wall. 557. diction). Act, 1950, confers upon SPE ciate 
C. fer parle Garnett, 141 U.S. 1. minal on eesti tices ngainst 
N H ctitutiona aw isdiction to try S 
OD Willoughby, Constitutional Law, II, ier ee i. any of the matters 
ey : ‘1 i List. 
(12) The Daniel Ball, 10 Wall. nion 
(13) Halsbury. 





201. 
(15) Muskrat v. United States, 219 U.S 


" 1 Criminal Courts (Juris- 


430. cnumerated in the Ui 
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OTHER CONSTITUTIONS 
-Burma.—Item 4 (15) of the Union List is— 


“Fees in respect of any of the matters in this list but not including fees taken in any 
‘Court subordinate to the High Court.” 

Government of India Act, 1935.—Item 59 of List 1 of that Act was the 
same as the present Entry. 


97. Any other matter not enumerated in List II or List Hl 
including any tax not mentioned in either of those Lists. 


OTHER CONSTITUTIONS 


Canada,—It has been held that the distribution of legislative powers in the 
Br. North America Act is exhaustive. Whatever belongs to self-Government in 
Canada must belong either to the Dominion or to the Provinces within the limits 
of the Act? Hence, whatever is not thereby given to the Provincial Legislature, 
rests with the Dominion Parliament.'* 


Burma—Item 5 (40) of the Union List is—‘Any other matter not enume- 
rated in List II (i.e., State List).’ 


INDIA 


‘Any other matter.—The present Entry simply embodies the provisions of 
Art. 248, p. 552, ante, in the form of a legislative Entry. The Entry embodies the 
‘Canadian principle (see above) that if a subject of legislation is not enumerated, 
it must belong to Parliament. But, as has been pointed out [p. 553], this Entry 
can be relied upon only as a matter of last resort and also subject to the doctrine 
of ‘ancillary powers.’ Thus, in a Patna case,’® it was contended that inasmuch 
there is no Entry relating to offences in the Concurrent List, as there are in 
Lists I (Entry 93) and II (Entry 64), the right to create offences relating to 
matters in the Concurrent List should belong to Parliament under the present 
residuary Entry. This contention was rejected on the ground that Entries 93 
and 64 of Lists I and II, respectively, were inserted ex abundanti cautcla, and 
that a State Legislature, while enacting a law under the Concurrent List was 
entitled to create offences for violation of such law, in the exercise of an ‘ancillary’ 
power [see p. 525, ante}. 


Articles of the Constitution, conferring legislative power upon Parliament.— 
Apart from the Entries in List I, various articles of the Constitution confer legis- 
lative power upon Parliament. There is no doubt that Parliament shall be compe- 
tent to make laws relating to those subjects whether or not such subjects readily 
come within any of the Entries of List I. These articles, for example are: 


2, 3, 10, 11, 16 (3), 22 (7), 32 (3), 35, 53 (2), 70, 73 (2), 81 (2)-(3), 
82, 83, 84 (c), 98 (2), 101 (1), 102 (1) (e), 105 (3), 106, 112 (3) (g), 
119, 120 (2), 124 (1), 134 (2), 135, 137, 138 (2), 139, 140, 142 (2), 145 (1), 
146 (2), 148 (3), (5); 149, 169 (1), 173 (¢), 230,240 (1), 241 (1), 242 (1), 
247, 253, 262, 267 (1), 271, 275 (1), 276 (2), Prov. 280 (2), 283 (1), 
285 (1), 286 (2), 287, 289 (2), 293 (2), 300 (1), 302, 307, 315 (2), 321, 
324 (2), 327, 341 (2), 342 (2), 343 (3), 48 (1), 367 (3), Prov., 369, 
371, Para. 7 of the 5th Schedule, Para. 21 of the 6th Schedule. 








(17) Re References, (1912) A.C. 371. (19) Ratan Roy v. State of Bihar, A.I. 
(18) Bank of Toronto v. Lambe, (1887) R. 1950 S.C. 332 (339). 
12 App. Cas. 175. 
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List II—State List. 
1. Public order (but not including the use of naval, military 


or air forces or any other armed forces of the Union in aid of the 
civil power). 


OTHER CONSTITUTIONS 
Government of India Act, 1935.—Item 1 of List I was— 


“Public order (but not including the use of His Majesty’s naval, military or air 
forces in aid of the civil power) ..... ” : : 

Burma.—titem 3 (1) of the State List is the same as the present Entry of 
our Constitution. : 


INDIA 


‘Public Order’. —‘Public Order’ is a most comprehensive term and subject 
to the exception mentioned, viz., use of the armed forces in aid of the civil power,” 
the State Legislature is given plenary authority to legislate on all matters which 
relate to or are necessary for the maintenance of public order.2* [See also under 
Entry 9, List I; also pp. 79-80, ante]. 

Public order implies absence of violence and an orderly state of affairs in 
which citizens can peacefully pursue their normal avocation of life.” Anything 
which disturbs public tranquillity disturbs ‘public order.’ This entry also 
includes ‘public safety’ in its relation to the maintenance of public order.?*?* 
The expression of ‘public safety’ may have one meaning in one context and another 
in a different context. One aspect of it has reference to danger from external 
aggression. Another aspect of it has reference to internal dangers, such as 
adulteration of foodstuffs and other goods, prevention of epidemics, regulation 
of motor traffic and the like.“ ‘Public safety’ means the safety of the lives and 
liberties as well as the property of the members of the community as a whole, but 
it cannot mean the safety of the goods of the individual members of the community, 


without more.? , 
Strikes promoted solely for the sake of causing unrest among workmen a 
directly or indirectly to a subversion of public order.’ Prevention of porate : 
disturbances is a matter falling within ‘public order’ and the State Legis| aa 
may create new offences directly related to communal disturbances, ~ ois 
and punishment thereof.© The Provincial Legislature, in making laws orstled 
maintenance of public order by prevention of communal seg aha - One 
to curtail the use and possession of arms, even though arms’ is a he ae a 
[Entry 8, List I], provided the ‘pith and substance’ of the Act is maintenance 


‘public order’ [Entry 1 of List IT].° a 
While mere belief in or acceptance of any political ideology ats Oe 
relation to the maintenance of public order, affiliation to a party ean 7 
to be spreading a doctrine of violence rendering life and property 1 a 
Seer ee ERR EELS A re S A AEAM Cee . y. asudet', 
(20) Nor would it include ‘defence’ which sb) re Bh ie ~ V a 
Entry 1, List I. 50) D.L.R. 56 (38) FC. oir. 
forty Spanien v. Province of Bihar, oe Gope v. King, (1948) 
49) 3 D.L.R. 17 (22) F.C. at.) . bean thelt 
133) bere Rex, (1949) D.L.R. 186 ar cn Prakash y. King-Emperor, 
All. (F.B.). 7 Nag. . R. 1949 All. 
AN03) Revi Thappar v. State of Madras, (4) Noor Md. v. Rex, Al 
(1950) S.C.J. 418 (423). 2 2s 1 
(24) Nek Mohammad y. Prov. of Bihar, 


not have any 





a 
3) Rex v. Itwari, (1949) 4 D-L.R. 


A.I.R. 1949 Pat. 1 (F.B.). 11 (AIl.). sais D. L. R- 
(25) Emp. v. “Sibnath, A.T.R. 1943 F.C. Cn y. Itwari, (1949) 4 
1 . . 


“(1) Ramesh Thappar v. State of Madras, 
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trying to seize power by violence may, in certain, circumstances, lead to an 
inference that the person concerned is likely to act in a manner prejudicial to 
public order.’ 


2. Police, including railway and village police. 
OTHER CoNSTITUTIONS 


Burma.—Item 3 (2) of the Burmese Constitution is—‘Police including 
village Police.’ 


Governmens of India Act, 1935—Item 3 of List II was the same as the 
present Entry of our Constitution. 


Invi: 

Existing (Central) Law.—Police Act (V of 1861); Police Act (IIT of 
1888). 

3. Administration of justice ; constitution and organisation 
of all courts, except the Supreme Court and the High Court ; officers 
and servants of the High Court ; procedure in rent and revenue 
courts ; fees taken in all courts except the Supreme Court. 


OTHER CONSTITUTIONS 


U.S.A.—In the U.S.A., there is a dual system of Courts—Federal and State 
[p. 30, ante].The Constitution itself provided for the creation of the Supreme 
‘Court, but left the constitution of all other Courts to the Congress [Art. III (1)]. 
‘Congress decided® to have a separate set of Federal Courts, apart from the State 
‘Courts, to determine all the powers enumerated in Art. IIT (2) (1) (as amended 
‘by the 11th amendment), which concern questions of national importance and 
matters in which uniformity of decisions was necessary. 

Thus, the Federal Courts of the United States have exclusive jurisdiction 
to determine cases relating to the following matters—(i) Cases under the Federal 
Constitution, federal laws and treaties. (ii) Cases affecting ambassadors, public 
ministers and consuls. (iii) Cases of admiralty and maritime jurisdiction. (iv) 
Cases to which the United States or a State is a party. (v) Cases between 
foreigners and American citizens and between citizens of different States. 

State Courts, ‘on the other hand, deal with all cases other than the above, 
between citizens of the same State. Notwithstanding the above division of powers, 
the question of jurisdiction as between Federal State Courts, in particular cases, 
is often bewildering to the suitor.° 


A separate system of Federal Courts was established upon the supposition 
that State Courts might be partial towards their own citizens or Governments in 
matters concerning national interests, and in the enforcement of national laws 
cand treaties. 


Australia.—The judicial system of Australia resembles that of the U.S.A. 
State Courts are left to be governed by the State Constitutions. Sec. 71 of the 
Commonwealth Constitution follows Art. III, Sec. 1 of the United States Consti- 
tution in vesting the ‘judicial power of the Commonwealth in a Federal Supreme 
Court called the High Court’ [see p. 392, ante], and ‘in such other Federal Court 
as the Parliament creates, and in such other courts as it invests with federal 
jurisdiction’. The Commonwealth Parliament has passed the Judiciary Act, 
1903, under the above power. Parliament has also created several Federal Courts 
under different Acts, such as the Court of Bankruptcy; the Court of conciliation 
cand Arbitration ; the Court of claims. 


Me ler v. The King, A. I, R. (9) Vide Munro, Government of the 


1950 F.C. 129. United States, 1944, p. 514; Will 
(8) Judiciary Act, 1789. _ Constitutional Law, Vol. IT, p. we 


84b Tue Constrrution or INDIA [77TH Scu.. 


Canada.—Sec. 91 (27) of the British North Ameri i 
nion Legislature— Se earner Om 


“The Criminal Law, except the constitutio: f imi juri 
: : aw, © S n of Courts o icti 
including the Procedure in Criminal matters.” ner As citey Sa 
co. ¢ , : aire . 
Sec. 92 (14) on the other hand gives to the Provincial Legislature— 


The administration of Justice in the Province, including the constitution, mainten- 
ance and organization of Provincial Courts, both of Civil and of Criminal jurisdiction, and 
including procedure in Civil matters in those Courts.” , 


_ Canada does not follow the example of the U.S.A. by setting up a dual system. 
of Courts. There is no division of the judicial power and the Federation has no 
separate set of Courts for itself. Thus, though criminal law and procedure is 
a matter for Dominion legislation, the establishment of Criminal Courts is outside 
its jurisdiction [Sec. 91 (27)]. 

The same set of Courts, i.e., the Provincial Courts, administer both Federal 
and Provincial laws. 
Government of India Act, 1935.—Item 1 of List II included— 


“the administration of justice; constitution and organisation of all courts, except the 
Federal Court, and fees taken therein.” 


Burma.—The first part of item 3 (3) of the State List is similar to the 
above item of the Government of India Act, 1935. 


INDIA 
‘Constitution of Courts’—Barring the Supreme Court and High Courts. 
[see Entries 77-8, List I], the constitution of all Courts is a Provin- 
cial subject. The Indian Constitution thus follows the Canadian example and 
differs from that of the American system by avoiding a dual hierarchy of 
Courts—Federal and State. It is the State Courts which are to administer both 
Federal and State laws; and administration of justice as a whole [subject to 
Entries 77-9 of List I and 46 of List IT] is made a State subject. Of course 
Parliament has the power to create additional Courts for the better adminis- 
tration of particular Union Laws [Art. 247). 
‘Cowrt?.—See pp. 181, 206, ante. 
The following characteristics of a ‘Court’ are laid down in Halsbury’s I 
England— . 
(i) A Court must exercise j pers 
tion of law, and not merely by the voluntary submission t 
arbitrators. edge 
= ; unc- 
(ii) It must be recognised by the law as a Court, mere exercise 0 
tions in a judicial manner is not enough, e.g., the General Medical Council, the Inns 


of Court. 


i i inherent 
vit the public,™* even though it has an 1) 
(iii) A Court must be open to P' Te ao ejoet ‘not tea 


Laws of 


urisdiction over persons by reason of the sanc- 
© its jurisdiction, ¢.9., 


jurisdiction to hear any particular matter in camer ee. Tie 

that a Judge has any personal discretion to sit in camera in any case. 

principal cases where in camera hearing is allowed are. ss teh 
which 1s 


(a) The decision of questions affecting wards and lunatics, 


Sere : ro- 
‘parental’ rather than contentious jurisdiction. (b) Litigation . to ae of 
cess. (c) Under statutory provisions, ¢.g., in nullity suits w aes fe public 
sexual capacity is given. (d) Any other case where presence 0 
would make the administration of justice impracticable. 


To be a Court, the person or persons who constitute it must 
‘judicial’ functions, i.e., of deciding litigated questions accor 


be entrusted with 
ding to law, and 





» ies, Vol. 1, P- 
(11) Scott v. Scott, 1913) A.C. 427. (13) Stephen's Commentaries, VO! 
(12) D. vy. D., (1903) p. 14. 58. 
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such powers must be derived from the State ™*(as distinguished from the agreé- 
ment of parties as in the case of arbitration). 


“Procedure in rent and revenue Courts’—This Entry, together with Entry 
18 of List II gives the State Legislature the power to legislate as regards the 
procedure for realisation of decree for arrears of rent.” 


Analogous Provisions —See, Entries 95 of List I, 65 of List II, 46 of List 
Ill. 


Exist Central) Laws—Provincial Small Cause Courts Act [IX of 
1887]; eee Small Cause Courts Act (XV of 1882); Bengal, Agra and 
Assam Civil Courts Act (VI of 1886); Court-fee Act (VII of 1870). 


4. Prisons, reformatories, Borstal institutions and other institu- 
tions of a jike nature, and persons detained therein ; arrangements 
with other States for the use of prisons and other institutions. 


UTHER CONSTITUTIONS 


U.S.A.—The correction and custody of criminals is a State function under 
its ‘police power’. The institutions are of various types,—security prisons tor 
the more serious offenders; prison farms for the less dangerous; reformatories 
for women, boys and girls; hospitals for the criminal insane. 

Canada.—Under Sec. 91 (28). 

“The establishment, maintenance, and management of penitentiaries”, 

is a Dominion subject ; 
while the Province has the power in respect of— 


s “The establishment, maintenance, and the management of public and reformatory 
prisons in and for the Province.” 


while the Province has the power in respect of— 
Burma.—titem 3 (4) of the State List is— 


_ “Prisons; persons detained therein; arrangements with other units for the use of 
prisons and other institutions.” 


Government of India Act, 1935.—Item 4 of List II was the same as the 
present Entry of our Constitution. 

Existing (Central) Laws.—The Prisoners’ Act (III of 1900) consolidates 
the law relating to prisoners confined by order of a Court, including persons 
detained in Reformatory Schools. The Prisons Act (IX of 1894) regulates 
prisons, provides for the discipline, health, etc., for prisoners, prison-oftences, 
etc. The Reformatory Schools Act (VIII of 1897) makes provision for dealing 


with youthful offenders and maintenance of Reformatory Schools by the 
Provinces. . 


5. Local Government, that is to say, the constitution and powers 
of municipal corporations, improvement trusts, district boards, 
mining settlement authorities and other local authorities for the 
purpose of local self-government or village administration. 


Canada.—Sec. 92 (8) of the Br. N. A. Act gives the Provincial Legislature 
exclusive power in relation to— oi 


“Municipal institutions in the Province.” 2 


This entry gives the Provincial Legislature to create a legal body for the 
management of municipal affairs to which it can give any powers which come 





—= e_V—_—_O Orc 
(14) Bharat Bank v. Employees of Bha- (15) Udaychand v. S d 
rat Bank, A.I.R, 1950 S.C. 188 (195). 8 C.L.J. 1 (F.C.). ey ree 


— ae 


“e\.3 CO 
grt? Le, 


848 Tue Constrrution or InpIA (7TH Scu. 


within the competence of the Provincial Legislature and all. incidental powers 
Necessary to carry on and work such. municipal institution." 
Burma.—ltem 7 (1) of the State List is— 


; “Municipalities: and other local authorities for the purpose of local self-government 
or village administration.” 


Government of India Act, 1935.—Item 13 of List II was the same as the 
present entry. 


i 


6. Public health and sanitation ; hospitals and dispensaries. 


OTHER ConsTITUTIONS 


U.S.A.—Public health is regulated by the State under its ‘police power’. 
It has always been regarded as a power reserved to the States. But the Federal 
Government has also maintained a Public Health service in connection with its 
control over inter-State and foreign commerce which prevents the introduction of 
diseases from abroad and helps local health services with research, expert perscnal 
and the like. 

A State health department has the following functions, inter alia,—intant 
and maternity hygiene, control of communicable diseases, sanitary engineering, 
control over public and private sewage systems, control of nurses, hospitals, dis- 
pensaries, sanitary condition of tenements; milk, food and drug regulation. 

Canada,—Under Sec. 92 (7), the Province has the power in relation to-- 


“The establishment, maintenance and management of hospitals, asylums, charities and 
eleemosynary institutions in and for the province, other than marine hospitals. 
Burma.—titem 6 (1-2) of the State List are— 
“(1) Public Health and sanitation. . . 
(2) The establishment, maintenance and management of hospitals, asylums and dis- 
pensaries.” 


Government of India Act, 1935.—Item 14 of List IT of that Act included tie 
subjects of the present Entry. 


7. Pilgrimages, other than pilgrimages to places outside India. 
‘Pilgrimages within India’*.—This Entry is to be read with item 20 of List I. 


the production, manu- 


. icating liquors, that is to sa Hon, man 
oceeca, ani a sale of intoxicating 


facture, possession, transport, purchase, and 
liquors. 


OTHER CONSTITUTIONS 
Government of India Act, 1935.—Item 31 of List II of that Act was— 


i i nufacture, 

“Intoxicating liquors and narcotic drugs,7® that is to say, the piper ncrte rugs, 

possession, transport, purchase and sale of intoxicating liquors, opium an ier soc scl dale 
Dut subject, as respects opium, to the provisions of List I and, as respects 


gerous drugs,!® to the provisions of List II.” 
INDIA 


‘“Intoxicating Liquors’.°—Duties of excise on alcoholi 
subject [Entry 51, List II, post], but not ‘medicinal and 
taining alcohol [Entry 84, List I]. 


i i- i therwise, 
(16) A.-G. of Ontario v. A.-G. of Domi- narcotic or 0 
nion, (1896) A.C. 348. 19, List IIT 3 og ist IT of the Govern: 
(17) Item 15 of List II of the Government (19) Item 1935, included the subject 
of India Act, 1935, was the same as the pre- ment of India Act, aot 
sent entry. , : of the present Entry. 


(18) Under the Constitution, all drugs,— 


¢ liquors is also a State 
toilet preparations coll 


are included in Entry 
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Prohibition.—The power to legislate with respect to intoxicating liquors and’ 
narcotics includes the power to introduce partial or total prohibition.*” The words 
“that is to say, the production, manufacture . . . .” are explanatory or illustrative 
words, and not words either of amplification or limitation.”° 

The right to legislate as to possession of intoxicating liquors necessarily 
involves a right to prohibit possession.”’ 


Entry to be read subject to Entry 41 of List [.—In case of conflict between 
Lists I and II, it is the duty of Courts to endeavour to reconcile these items with 
reference to the non-obstante clause [Art. 246 (3)] under which the powers 
of the Central Legislature must prevail in the event of an irreconcilable confict.** 

Hence, the State Legislature cannot legislate in respect of possession of 
intoxicating liquors, etc., in such a way as to encroach upon the powers of the 
Union Legislature to legislate, under Entry 41 of List I, in respect of ‘import 
and export across customs frontier’.*? Of course, the mere fact that any legis- 
lation which restricts the possession or consumption of intoxicants is likely to 
have a prejudicial effect upon the customs revenue of the Central Government, 
would not prevent the State Legislature from exercising its powers under Entry 
8 or 51 of List II, but the absolute prohibition against possession indirectly des- 
troys the right of the Central Government to import and export intoxicants across 
the customs frontiers, and would be invalid. 


yg. Relief of the disabled and unemployable. 


OTHER ConsTiTUTIONS 
Burma.—tItem 8 (1) of the State List is—‘Relief of the poor’. 
Government of India Act, 1935.—Item 32 of List 11 .was-—‘Relief of the 
poor ; unemployment’, 
INDIA 


‘Relief of the disabled and unemployable’—This Lntry differs markedly 
from item 32 of List II of the Act of 1935. It does not provide for the relief 
of the poor in general, but only for the ‘disabled and unemployable’, Again, 
unemployment, as such, is included in item 23 of List II. ; 


1o. Burials and burial grounds; cremations and cremation 
grounds. 


‘OTHER CONSTITUTIONS 
Burma.—Item 6 (4) of the State List is—‘Buricis and burial grounds’. 
Government of India Act, 1935.—Item 16 of List II was the same as the 
Burma item, quoted above. 


11. Education including universities, subject to th bcs 
of entries 63, 64, 65 and 66 of List I and 25 of List oe 


OTHER CONSTITUTIONS 


U.S.A.—Education has always been regarded as a State functi 
States have a department of education which supervises the Suite whine 
programme. Congress has entered in the field of education through its system 





a 
(20) Bhola Prasad v. King-Emperor, Bho. 

C9) 46 C.W.N. (F.R.) 32. 2 : Bom. 306" (510) Se Sree ste ae Te 
(21) Emperor v. Dantes, A. ¥. R. 1940 (23) Em D 


Bom. 307 (310) S.B ge ae vy: Dantes, A.LR. 1940 
—107 
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of grants-in-aid, but its activities have so far been confined to higher educa- 
tion. Thus, the Morrill (Land Grant College Act), 1862, authorizes federal 
grant to States, of both land and money, for the establishment of colleges and 
universities offering instruction in agriculture, mechanical arts and military 
science. The Federal Government also offers financial assistance for the training 
of high-school teachers in agriculture, domestic economy and industrial arts. 
Australia.—Similarly, in Australia, education is left to the States, there 
being no express power of the Commonwealth in this respect, in the Constitution. 
The Commonwealth has, however, assumed control over education under its 
power of grants-in-aid, and under its powers over Defence, Trade and Commerce." 
Burma.—litems 5 (1-2) of the State List are— 


“(1) Education excluding, for a period of ten years from the commencement of this 
Constitution and thereafter until the Union Parliament otherwise provides, University, higher 
technical and professional education. 


(2) All educational institutions controlled or financed by the State.” 

Government of India Act, 1935.—Entry 17 of List II of the Act, is amend- 
ed in 1940, was— 

“Education including Universities other than those specified in paragraph 13 of List I.” 

‘Education’ —The present Entry gives the residuary power over education 
and Universities to the States, subject to the exceptions specified in the Entry 
itself. These exceptions are—(i) Universities mentioned in Entry 63, List i: 
(ii) Institutions of national importance (Entry 64, List I); (iii) Union Beene 
for professional education, etc. (Entry 65, List I); (iv) Co-ordination a 
determination of standards (Entry 66, List 1); (v) Vocational and technica 
training of labour (Entry 25, List III). 


Existing (Central) Laws.—Universities Act (VIII of 1904). 


12. Libraries, museums and other similar institutions controlled 
or financed by the State ; ancient and historical monuments and 
records other than those declared by Parliament by law to be of 
national importance. 


OTHER CONSTITUTIONS 


Burma.—Item 5 (3) of the State List is— 
“Libraries, museums and other similar institutions controlled or financed by the 
State.” a 
Government of India Act, 1935.—Item 10 of List II was similar to the 
above Burma item. 
INDIA s 
i ies 
‘Libraries, museums, etc’—The present Entry has to be read with Entri 
62 and 67 of List I, and 40 of List III. ; nak 
Existing (Central) Laws—Ancient Monuments Preservation Act (VT 
Be i ferries 
13. Communications, that is to say, tad ee anicipal 
and other means of communication not specified ae ek subject 
tramways ; ropeways ; inland waterways and traffic alee: 
to the provisions of List I and List III with regard to su 
vehicles other than mechanically propelled vehicles. 
a ee 
a ae ee ee eee ee 
(24) Nicholas, Australian Constitution, 1948, p. 29. 
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/ OTHER CONSTITUTIONS 
Canada.—Sec. 91 (13) of the British North America Act gives the Dominion 
Parliament exclusive power in relation to— 

“Ferries between a Province... . and any foreign country, or between two 
Provinces.” 

Burma,—lItems 4 (1-4) of the State List are— 

“(1) Roads, bridges, ferries and other means of communication other than such as 
extend beyond the borders of the State. 

(2) Municipal tramways; rope-ways. 

(3) Inland waterways and traffic thereon. 

(4) Local works and undertakings within the State other than railways, subject to 
the power of the Union Parliament to declare any work a national work and to provide for 
its construction by arrangement with the State Council or otherwise.” 

Government of India Act, 1935.—Item 18 of List II of the Act included 
the subjects of the present Entry. 


INDIA 


Bridges, dams and ferries—These have been made State subjects by specific 
enumeration, instead of leaving that to judicial determination as in the United 
States, where also, they have been held to be the proper subject of local autho- 
rity which can regulate them better than a government at a distance.” 


Analogous Provisions—Means of communication excepted from the pre- 
sent Entry are those included in Entries 22-25, 30 of List I; 32, 35 of List UTI. 


Existing (Central) Laws.—Indian Tramways Act (XI of 1886); Stage 
Carriages Act (XVI of 1861). 


14. Agriculture, including agricultural education and research, 
protection against pests and prevention of plant diseases. 


OrtnerR CONSTITUTIONS 


U.S.A.—Agriculture is a State subject in the United States. But though 
the Federal Government has no direct power over it, it has, of late come to 
exercise profound influence and control over agriculture for securing uniformity 
and progress. Thus, through its ‘spending power’, it has extended grants-in-aid 
to promote research, experimentation and investigation by the States and has 
itself set up the Office of Experiment Stations in the Federal Department of 
Agriculture to co-ordinate the activities of the State agencies. It also makes 
financial grants for agricultural ediication and demonstration. 


_ Though its ‘commerce power’, congress has passed laws for securing the 
purity of food products and this clause gives it the power of regulation and 
control over agricultural production and trades. Thus, it has legislated to con- 
trol monopolistic practices and speculation relating to agricultural products;? to 
control the marketing and grading of agricultural products ;? to regulate the wages 
paid to packers at the stockyards.® 


Under its power over ‘credit’, Congress has enacted legislation providing 
for moratoria on the foreclosure of farm mortgages* to relieve agricultural deb- 
tors. It has also provided for agricultural credit by authorizing the establishment 
of Federal land banks. : 





oe ee ee 

(25) Pound v. Turck, 95 U.S. 459. : >) 

«asd, tee urd i teekin, Olea gente v. Wallace, (1922) 258 U. 
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Burma.—item 2 (1) of the State List includes—agriculture’. 

Government of India Act, 1935.—Item 20 of List II of that Act included the 
present Entry. 


‘Agriculture’ —See under Entry 18, List II. 


15. Preservation, protection and improvement of stock and 
prevention of animal diseases ; veterinary training and practice. 


OTHER CONSTITUTIONS 
Government of India Act, 1935.—Item 20 of List II included— 


_ “improvement of stock and prevention of animal diseases; veterinary training and 
practice. . 2... e 


INDIA 
‘Preservation and Protection of Cattle. —These words were added to the ori- 
ginal draft entry in response to an amendment proposed by Pandit Bhargava, to 
incorporate a direct ban on cow slaughter. Though this entry falls short of a 
direct ban, it empowers a state to ban cow slaughter by legislation in the interest 
of preservation of cattle. 


Analogous Provision.—See Entry 17 of List IT. 


16. Pounds and the prevention of cattle trespass. 


OTHER CONSTITUTIONS 


Burma,—Item 2 (1) of the State List includes the present Entry of ovr Con- 
stitution. 


INDIA 
Existing (Central) Laws.—Cattle Trespass Act (I of 1871). 


17. Water, that is to say, water supplies, irrigation and canals, 
drainage and embankments, water storage and water power subject 
to the provisions of entry 56 of List I. 


OTHER ConsTITUTIONS 


Government of India Act, 1935.—Item 19 of List II of the Act was— ; 

“Water, that is to say, water supplies, irrigation and canals, drainage and embank- 

ments, water storage and water power.” . saith 
Burma.—lItem 2 (6) of the State List is the same as the above item, 


ented Ni sie de age a nasgaell 
addition of the words—“but excluding inter-unit rivers and water-cour: 


INDIA 


‘ e tof 
‘Water’—This entry corresponds to Entry 19 of List II of the Se wae 
India Act, 1935, with this difference that while under that Act the subj 


ituti e State 
yvincial subject, under the present Constitution, the t 


was exclusively a Pre of development of 


power has been subjected to Union control for the purpose 
inter-State waterways, under Entry 56 of List T. 

18. Land, that is to say, rights in or over land, land Law, 
including the relation of landlord and tenant, and ee = ani 
rents ; transfer and alienation of agricultural land ; land imp 
ment and agricultural loans ; colonization. 
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OTHER CONSTITUTIONS 
Buyma.—Item 2 (3) of the State List includes— 
“Land; land revenue; land improvement and agricultural loans; colonization.” 
Item § (29) of the Union List, on the other hand, is— 


“Regulation of land tenures, including the relation of landlord and tenant and the 
collection of rents; transfer, alienation and devolution of land.” 

Government of India Act, 1935.—The present entry is taken from item 21 of 
List II of Sch. VII of the Government of India Act, 1935, with the only difference 
that Courts of Wards, etc., and Treasure Trove have been included in two separate 
Entries 22 and 44, below. 


INDIA 


‘Lend’—This word is not confined to agricultural land only. It includes 
every form of land agricultural or not; land is primarily a matter of Provincial 
concern. The land in each Province may have its special characteristics in view 
of which it is necessary to legislate, and there are local customs and traditions 
in regard to landholding and particular problems of provincial or local concern 
which require provincial consideration. It would be strange if the land in a 
province were to be broken up into separate portions, some within and some outside 
the legislative powers of the Province. . . . The words which follow the 
word ‘land’ in the entry are appropriate to lands which are not agricultural 
equally with agricultural land.© The particular and limited specification of 
‘agricultural’ land in connection with ‘transfer and alienation’ and improvement 
and loans proves that the word ‘land’ at the beginning of the entry is not used 
with restricted reference to agricultural land but relates to land in general.’ 


_ ‘Pasture’ is land within the meaning of the present entry. It is sufficiently 
allied to agriculture generaily, to be treated as a species of ‘agricultural land.’* 


‘Rights in and over land’.—The words ‘rights in and over land’ make it clear 
that ‘land’ in this entry comprises both corporeal and incorporeal rights and 
interests in land? ‘Rights in land’ must include general rights like full owner- 
ship or leasehold or all such rights.* ‘Rights over land’ would includes easements 
or other collateral rights, whatever form they might take.6 The words ‘that is 
to say’, which follow the word ‘land’ are not words of restriction, but rather 
words of explanation or illustration, giving instances which may furnish a 
clue for particular matters.* ° 


Collection of| rents.—The power to legislate with respect to the collection of 
rents includes the power to legislate with respect to the remission of rents as well 
as their collection or recovery.® Hence, the Provincial Legislature is competent 
to enact that decrees for rent are executable only in some particular manner.*® 


These words are not confined in their application to agricultural lands only 
but are appropriate to non-agricultural lands as well." . 


‘Transfer and alienation. of agricwtural land’—While the precedin 
: : atters 
of the entry relate to both agricultural and non-agricultural nd the maine 





(5) Megh Raj v. Alla Rakhia, (1947) 51 A.I.R. 1941 F.C. 16 (25). 


C.W.N. 523 (528) (P.C.). 10) Ud f 
(6-7) Megh Raj v. Alia Rakhia (1942) 46 go Cw td i wee ek trae 





ee 
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eae ay ee ore to deal with transfer of land is confined to 
current subject under List III : fie, ae alain eee 
agricultural land: mayoveris ( auEY 2) A. State law relating to transfer of 
g al le Nay override the provisions of the Transfer of Property Act.? 
shee or ieaes eels land. —There is no express provision in the Consti- 
could not ae been ae se Put pen 2 subject as mortgages 
Menges ene nes of the Constitution and left as a residual subject. 
} and properly fall under entry 18 of the State List, in so far as 
they are mortgages of /and, though in certain respects they include elements of 
transfer of property and of contract. Mortgages are properly to be classed not 
under the head of contracts but as special transactions ancillary to the entry ‘land’. 
Legislation expressly limited to mortgage of agricultural land is thus wholly 
within the competence of the State Legislature, being covered Item 18 of List II. 
Entries 6 and 7 of the Concurrent List do not affect the position, since agricul- 
tural Jand is excluded in these entries.” 

JAgricultural land’.—In Megh Raj vy. Alla Rakhia,“ the Federal Court 
declined to determine finally whether for the purposes of; the entries in Lists II 
and III of the Constitution Act, a land will be deemed to be agricultural according 
to the general character of the land or according to the use to which it may be 
put at any particular point of time, but it was pointed out that in a general sense, 
it comprehended not merely the raising of grain or food crops but also the culti- 
vation of the ground for the purposes of procuring vegetables and fruits for the 
use of man and beast, including gardening or horticulture and the raising ot 
cattle and other stock and that in this sense it included land used for pasture. 
The Privy Council, on appeal? seems to have taken the term in the ‘general’ 
sense, as their Lordships definitels included pasture within the meaning of 
the term. 

Lands used for the following purposes may now be said to be agricultural 
for the purposes of Lists II and III. (i) coffee or tea garden." ; (ii) cocoa- 
nut garden;'* (iii) lease of land for growing casuarina trees to be used for 
fuel,* (iv) land lying unused, but capable of being used for raising crops, 
vegetables, or other purposes of husbandry,’* or for farmer's residence.”” 

But not land covered by a natural forest.’°7° 

Like the word ‘land’ in the same entry, the words ‘agricultural land’ also 
include ‘rights in or over’ agricultural land.?"** Hence, the State Legislature 1s 
exclusively competent to legislate as regards usufructuary mortgages of agricul- 
tural lands,?* 

Entries 18 and 65 of List IJ —The words of Entry 18 are comprehensive 
enough to include the remedial as well as the procedural provisions concerning 
the reliefs in respect of the several rights and liabilities enumerated in tS XE 
Of course, there is a separate Entry for ‘Civil Procdure’ (4 of List III), 0 


(12) Paramananda v. Sankar, (1950) D. 46 C.W.N. (F.R.) 61 (07). » 
LR 31 (33) Cuttack. (17) Kaju_ ee Saligram, (1923) 

(13) Adapted from Megh Raj vy. Alla C.W.N. 395 P.C.. 7 Deo, 
Rating, C047) 51" C.WON, 523 (528), (18) Prov. of Bihar v. U. N- ae 


P.C.)- 
(1941) 22 P.L.T. 44. (RCO. a LR. 


(529) P.C. PL 
(14) Megh Raj vy. Alla Rakhia, (1942) (19) Sarojint v. 

46 C.W.N. (F.R.) 61. But Varada- 1944 Mad. 401. | Rabun A.LR. 

chariar, J., opined that in the absence of a (20) Nil Sere jnasndl y. Sankar, 


definition of the expression in the Constitu- 1944 Cal. 


tion Act, it must be understood in the sense (1950) D.L.R. 31 (34), Cuaet R. 1945 


which it ordinarily bears in the English Cee v. 

language. Lah. *, 5 ini, A.I.R. 
CSyiteah Raj v. Alla Rakhia (1947) (22) Nil Gobinda _v. Rukmin» 

51 C.W.N. 523 (528) P.C. 1944 Cal. 421. : 


(16) Megh Raj vy. Alla Rakhia, (1942) 
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there civil procedure is used in a general sense as the procedure applicable to 
litigation generally; it does not include a special law of procedure which is 
applicable only to a litigation regarding a special matter.*7* Entry 65 is wide 
enough to create and determine the powers and jurisdiction of Courts in respect 
of land, as a matter ancillary to the subject of Entry 18.” 


Existing (Central) Laws.—Bengal Tenancy Act (VILT of 1885); Bengal 
Alluvion and Diluvion Act (IX of 1847); Agriculturists’ Toans Act CXL 
of 1884). 


19. Forests. 
‘Forests’.—The power to legislate with respect to forests includes the power 
to legislate with respect not only to afforestation but also to disafforestation.? 


Existing (Central) Lazv.—Indian Forests Act (XVI of 1927). 


20. Protection of wild animals and birds. 


Existing (Central) Laws.—Wild Birds and Animals Protection Act «VEIT 
of 1912); Elephants Preservation Act (VI of 1879). 


21. Fisheries. 


OTHER CONSTITUTIONS 


Australia—The power of the States to legislate as regards fishing within 
territorial limits has been inferred from Sec. 51 (x) of the Constitution Act.? 
: Canada.—Contrary to the Australian Constitution, the power over— 
‘inland fisheries’ is given to the Dominion Parliament exclusively, by Sec. 91 (2) 
of the British North America Act. 

It has, however, been held that the exercise of this power by the Dominion 
Parliament is limited by the power of the Provinces to legislate as regards 
‘property and civil rights within the Provinces’ [Sec. 92 (13)]. Hence,— 

: (a) the authority of the Dominion to legislate in respect of inland fisheries 
is confined to the enactment of fishery regulations and restrictions, e.g., as to the 
manner, time and place of fishing, measures for protection and preservation of 
fish, but does not extend to the direct interference with proprietary rights, such 
as, the authorisation of the right of fishing in non-navigable waters, the beds of 
which are the property of private owners.‘ 

(b) Dominion legislation setting up a licensing system in respect of fish 
canneries and curing establishments is stra vires.® 

“Trade processes by which fish when caught are verted i a Rte ‘sui 
to be placed upon the market cannot upon any reasonable ering a caaadioc | cou 
within the scope of the subject expressed by the words—‘sea coast and inland fisheries’ ’. 


The Dominion has no power of buying or selling fish. 


(c) The Province is competent to prescri t “ 
(e) ce 3 n ibe the modes of transfer and 
succession in respect of rights in fishery and the terms and conditions thereof. 


——— eee 
(23) Cf. Bir Bikram v. Tofaszal, (1942) (2) Unit i sie 
- > 2 ed Provinces vy. 
40 Sy oe 999 (1002, 1006}. A.I.R. 1941 F.C. 16 (25) 
wo ) Uday Chand v. Samarendra, (1947) (3) Wynes, Legislative & Executiy. 
Wi CLI 1 FC). Powers, p. 137 : 
See Cf. Megh Raj vy, Alla Rakhia, (4) 4-G. for Canada 
( a 31 C.W -N. 523 (528) P.C. Provinces, (1898) A.C. 700 
(1) Item 22 of List IT of the Government (5) AG. for Canada vw A G. for B 
» A-G. r. 


of India A 9, i 
ae ve aa 1935 was the same as the pre- Cohwmbia, (1930) A.C. 111 (121). 


A tiga Begum, 
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Burma.—Item 2 (2) of the State List is—Fisheries within the State’. 
Government of India Act, 1935.—Item 24 of List IT was the same as the 
present Entry. 
Inpia 


‘Fisheries’ —Though the entry does not refer to ‘fishing’, it would be inter- 
preted to include not only the regulation of fishing itself but also the prohibition 
of fishing altogether in particular places or at particular times.* 


Analogous Provision—Sce Entry 57, List I. 

Existing (Central) Laws.—Indian Fisheries Act (IV of 1897). 

22. Courts of wards subject to the provisions of entry 34 of List 1; 
encumbered and attached estates. 

OTHER CoNSTITUTIONS 

Burma.—\item 2 (3) of the State List includes—‘encumbered and attached 
estates’. 

Government of India Act, 1935.—The latter part of Item 21 of List IT 
included the subject of the present Entry. 


23. Regulation of mines and mineral development subject 
to the provisions of List I with respect to regulation and development 
under the control of the Union. 

‘Regulation of mines. . .?—The present power is subject to Entries 54-5 
of List J. 


24. Industries subject to the provisions of entry 52 of List I. 


OTHER CONSTITUTIONS 


Government of India Act, 1935.—The latter part of Item 29 of List IT 


was— 
“development of industries, subject to the provisions in List I with respect to the 
oe : ' 
development of certain industries under Federal control.” 


INDIA 


‘Industry.—Industry is distinguished from commerce in that industry 


; eae gh ag eA SE ie 
produces while commerce distributes. The two are independent in so fa 


industry on a large scale cannot exist without commerce to market : he 
while there would be no commerce unless there are products to trace Wit". 


Analogous Provision. —See Entry 52 of List 1; 33 of List IIL 
25. Gas and gas-works. 
‘Gas and Gas-works’.—This Entry is the same 
Government of India Act, 1935. 
26. Trade and commerce within the State sub 
sions of entry 33 of List ITI. 
OTHER CONSTITUTIONS 


U.S.A.—The scope of State regulation of int 
small since railways and ships running within the S ee 
transportation to other States, which makes the commerce inte 


as Item 26 of List I] of the 


ject to the provi- 


ra-State commerce is ee 
tate mostly carry goods for 
State ;* 


Entry. 
(6) United Provinces v. Atiqa Begum, 1935 was the same as_the pres vallace X57. 
A.T.R. 1941 F.C. 16 (25). (8) Daniel Ball, (1870) 


(7) Teem 23 of List [I of the Act of 
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Even an indirect interference by Congress with inter-State commerce would 
be invalid. It is on this ground that the Supreme Court invalidated the Empoyers’ 
Liability law.” 

But ‘Inter-State’ does not mean that the State has the right to regulate all 
commerce within its territorial limits. Tf the commerce falls within the category 
of ‘foreign’ or ‘inter-State’ Commerce, Congress has the power to maintain its 
free flow within the boundaries of the individual States.’” 

Australia —Vhere is no express provision assigning intra-State trade to the 
States, Lut it has been held that the limitation of Commonwealth power to ‘trade 
and commerce with other countries’ [See. 51 (i)] by implication prohibits the 
Commonwealth to interfere with internal trade except as a necessary and proper 
means for carrying into exccution some other federal power vested in the 
Commonwealth by the Constitution." 

Government of India -tct, 1935.—Item 27 of List I] of the Government of 
India Act, 1935, included— 


‘Trade and commerce within the Province; 2... 


IXbIa 


‘Trade and commerce within the State’—See Commentary under Entry 42 
of List T. The present power is subject to Art. 303 (1), p. 642, ante. “See also 
Entry 33, List TH, which empowers Parliament to enter into the field of intra- 
State commerce, by declaring some industry as one which requires control by 
the Union. : 


27. Production, supply and distribution of goods subject to the 
provisions of entry 33 of List III. 
Otter Constitutions 


Government of India Act, 1935.—Item 29 of List 11 included— Production, 
supply and distribution of goods.’ 


INpta 
‘Goods’.—See Art. 366 (12), p. 708, ante. 


Existing (Central) Laws.—Coffee Market Expansion Act (VII of 1942), 
Agricultural Produce (Grading and Marketing) Act (I of 1937): Rubber 
(Production and Marketing) Act (XNXTV of 1947). 


28. Markets and fairs. 


Orner Constitutions 


Burma.—ltem 2 (5) of the State List is identical with the present Entry of 
our Constitution, : 


Government of India Act, 1935.—The present Intry_ of the Constitution is 
taken verbatim from the latter part of Item 30 of List IT ofsthes Act of 1935. 





29. Weights and measures except establishment of standards. 


Government of India ctct, 1935.—Item 30 of List IT included—-'Weights 
and measures.’ : 





a 


a A ; 
(9) Employers’ Liahility Cases, 207 U.S. 1; Leisy v. Hardin, (1890) 135 U.S. 100. 


1s ae i A-G. N, a . 
(10) Gibbons v. Ogden, (1824) 9 Wh. Employees, (1908) 6 Cie pine 


LL.B. 
ae US. v. De Witt, (1824) 9 Wa a os 
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INDIA 


‘Weights and measures’—The establishment of standards of weight and 
measure is a Union subject, under Entry. 50, List I. 


Existing (Central) Laws—Indian Weight d Me: ity 
eer et, ghts and Measures of Capacity 


_ _ 30. Money-lending and money-lenders ; relief of agricultural 
indebtedness. 


OrHeR CONSTITUTIONS 
Canada.—See. 91 (19) of the Br. N. America Act empowers the Dominion 
Parliament to legislate exclusively, in relation to—‘Interest.’ 


Government of India Act, 1935—‘Money-lending and money-lenders’ formed 
the latter part of item 21 of List II of the Government of India Act, 1935. 


INDIA 


‘Money-lending’.—The power to legislate in respect to a matter must neces- 
sarily include the power to legislate over subsidiary and ancillary matters. It 
has now been conclusively laid down by the Privy Council (1) that the power to 
make laws in respect to money-lending necessarily imparts the power to affect the 
lender’s rights in respect of promissory notes given as security in money-lending 
transactions, even though promissory notes form a Union subject (vide Entry 91 
of List I, ante). 

“To take a promissory note as security for a loan is the common practice of money- 
lenders and if a legislature cannot limit the liability of a borrower in respect of a promis- 
sory note given by him it cannot in a real sense deal with money-liending. All the lender 
would have to do in order to oust its jurisdiction would he to continue his normal practice 
of taking the security of a promissory note and he would then he free from any restrictions 
imposed by the Provincial Legislature.”1* : 

‘Relief of agricultural indebtedness’.—This item was not expressly mentioned 
in any of the Lists in the Government of India Act, 1935, but it was held by the 
Federal Court,” that it would fall within the Provincial subject with respect to 
‘money-lending and money-lenders’ in List II. The doubt is removed by specific 
enumeration of the subject in the present entry. 

Existing (Central) Laws.—Interest Act (XXXII of 1839); Usurious Loans 
Act (X of 1918); Agriculturists’ Loans Act (XII of 1884). 


gr. Inns and inn-keepers. 


‘Inns and inn-keepers’—This Entry is the same as Iten 
Act of 1935. ‘ 
Existing (Central) Laws.—Sarais Act (XXII of 1867). 


n 28 of List II of the 


32. Incorporation, regulation and winding up of core 
other than those specified in List I, and universities ; Sas 
trading, literary, scientific, religious and other societies and as 


tions ; co-operative societies. 


Incorporation, etc., of Corporati 
etc., of Corporations and societies, w 


is E i i tion 
ons’4—This Entry includes the incorpora 
hich are not included in Entries 43-4, List I, 


(12) Prafulla vy. Bank of Commerce, 1938) . ake nds to item 33 of 
(1947) 51. C.W.N. 599 (608) P.C, (14) This ite correspo dia Act, 
(13) Subramanyam vy. Muttuswami, A.I, List II of the Government of In 
R. 1941 F.C. 47 (upholding validity of 1935. 
the Madras Agriculturists Relief, Act, 
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33. Theatres and dramatic performances; cinemas subject 
tothe provision of entry 60 of List I; sports, entertainments and 
amusements. 


OTHER CONSTITUTIONS 
Government of India Act, 1935.—Item 35 of List II was— 


“Theatres, dramatic performances and cinemas, but not including the sanction of cine- 
matograph films for exhibition.” 


Burma—titem 5 (4) of the State List is— 


“Theatres, dramatic performances and cinemas, but not including the sanction of 
cinematographic films for exhibition.” 


InpIA 


‘Cinematograpl’,—It includes any apparatus for the representation of 
moving pictures or series of pictures*® sanctioning of cinematograph films is 
excluded from the present Entry, and included in Entry 60, List I, ante. 


Existing (Central) Laws.—Cinematograph Act (II of 1918) Dramatic 
Performances Act (XIX of 1876). 


34. Betting and gambling. 


Government of India Act, 1935.—Item 36 of List II was—‘Betting and 
gambling’. 


InpIa 


‘Betting, Gambling, Gaming, Wagering’—A wager is a contract by which 
two or more persons agree that a certain sum of money or other thing of value 


shall be paid or delivered to one of them by the other or others upon the happening 
of an uncertain event. 


Betting is a form of wagering contract, while gaming is a species of betting. 
In betting, money or money’s worth is made payable on the result of an uncertain 
event, which may or may not be a game. Thus, there may be a wagering or 
betting contract on the result of a pending election. 


Gaming is a contract between two or more persons by which they agree to 
play by certain rules at cards, dice or other contrivance that one shall be the loser 
and the other the winner. 

Gaming and gambling are usually used as synonymous; but gambling is a 
wider term. While gaming refers to playing with stakes at cards, dices and 
similar contrivances, gambling includes any act or game whereby a man inten- 
tionally exposes to his money or thing of value to the risk of loss by chance. 


Existing (Central) Laws.—Public Gambling Act (II of 1867). 


35. Works, lands and buildings vested in or in the possession 
of the State, 


OTHER CONSTITUTIONS 


7 Canada.—Sec. 92.(S) of the B. N. A. Act gives the Province exclusive 
jurisdiction over— 


“The management and sale of the public lands belongi i 
timber and wood thereon.” ™ ee ae heer ae 


Burma.—lItem 2 (4) of the State List of the Burmese Constitution is the 
same as the present Entry of our Constitution. 


(1S) Cinematograph Act (II) of 1918 S$. 2.— 
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Government of India Act, 1935.—Item 8 of List IL was to the same effect. 


_ ‘Buildings’ —A building need not necessarily be a completed structure; it 
is sufhcient that it should be a connected and entire structure." Nor need a 
building necessarily have a roof.’ At first there are only foundations and 
disconnected walls: when the construction can be regarded as a whole and not a 
series of disconnected structures, such structure can well be regarded as 
a building.’ 

<Inalogous Provision —While this Entry deals with the legislative power as 
regards property vested in a State, Entry 32 of List I deals with the legislative 
power as regards property vested in the Union. 

30. Acquisition or requisitioning of property, except for the 
purposes of the Union, subject to the provisions of entry 42 of List III. 

Government of India Act, 1935 —Item Y of List TT was—‘Compu'sory 
acquisition of land.’ 


Ixpiy 
‘Acquisitioning and requisitioning. . . .—This Entry is to be read with 
Entry 33 of List T and 42 of List TIT. 
37. Elections to the Legislature of the State subject to the 
provisions of any law made by Parliament. 
Government of India Act, 1935.—Item 11 of List II of the Act was— 


“Elections to the Provincial Legislature, subject to the provisions of this Act and 
of any Order in Council made thereunder.” 


INDIA. 
‘Subject to... law made by Parliament’—Sec Arts. 327-8, p. 671, 
ante. 


i f 

38. Salaries and allowances of members of the Legislature 0 

the Sate, of the Speaker and Deputy Speaker of the Vianna 
Assembly and, if there is a Legislative Council, of the Chairma 


and Deputy Chairman thereof. 


OrtuEer CONSTITUTIONS 


See Item 1 (4) of the State List of the Burmese Constitu' 
of List II of the Government of India Act, 1935. 


munities of the Legislative Assembly 


: camry 5 
and of the members and the committees thereof, ee oe 
Legislative Council, of that Council and of Pinned fae pavite 
committees thereof ; enforcement of attendance oO! SS. Legislature 
evidence or producing documents before committees © 


of the State. 


Government of India Act, 1935.—Item 12 of I 

“the punishment of persons who refuse to give evidence or produce 
Committees of the Provincial Legislature. ‘ 

Analogous Provision.—See Art. 194 (3), p. 465, ante. ees! 


; K.B. 196. 

(16) Oucen y. Manning, (Crown Cases Be ae Sea, (1950) 54 
served, I, 338). ys 

- Ci) iaines " egadie v. Commissioners C.W.N. 642 (647). 


tion, and Ttem 12 


39. Powers, privileges and:im 


List II of the Act included— 


documents before 
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4o. Salaries and allowances of Ministers for the State. 


OtieR CONSTITUTIONS 
Burma—lItem 1 (4) of the State List includes the present Entry of ovr 
Constitution. 


41. State public services ; State Public Service Commission. 
Otter CONSTITUTIONS 
Canada.—Sec. 92 (4) of the British North America Act relates to— ‘Pro- 
vincial Offices and Officers’. 


Burma.—ltem 1 (2) of the State List is the same as the present [entry of 
our Constitution. 


Government of India ctct, 1935.—Item 6 of List J] was the same. 
42.” State pensions, that is to say, pensions payable by the State 
or out of the Consolidated Fund of the State. 
Orner CONnstitUTIONS 


Burma.—Item 1 (3) of the State List is the same as the present Entry of 
our Constitution. 


Government of India Act, 1935.—ltem 7 of List If was identical. 
Existing (Central) Laws—Pensions Act (XXTIJ of 1871). 


43. Public debt of the State. 


Government of India .tct, 1935.—Item 5 of List IT was the same. 


44. Treasure trove. 
Orner CONSTITUTIONS 
Burma.—tItem 2 (3) of the State List includes—‘treasure trove’. 


Government of India Act, 1935.—This subject was included in item 21 of 
List IT. 


Existing (Central) Laws.—Indian Treasure-trove Act (VI of 1878). 


45. Land revenue, including the assessment and collection of 
revenuc, the maintenance of land records, survey for revenue purposes 
and records of rights, and alienation of revenues. 


Orner Constitutions 


Burma.—TItem 2 (3) of the State List includes—‘land revenue’. 
Government of India Act, 1935.—Item 39 of List IT was the same as the 
present Entry. 
INp1A 


‘Land Revenuc’—Land Revenue includes “every sum, annually payable to 


Government by the proprietor of an estate or tenure, held directly under Go- 
vernment in respect thereof, . . . .’?9 





OO 


(19) Bageswart vy. Gawhar, 31 Cal. 256 (P.C.). 


862 Tue Constitution o¢ INDIA (77H Sco 


a The hay hee in India.—There are two systems of land revenue 
settlement in India—(@) the permanent settlement an , 
spr d (b) temporary settles 


_ (A) The Permanent Settlement was initiated by Reg. II of 1793 by which 
the Government’s share of the produce was permanently fixed by estimating the 
rents then paid by the tenants, deducting the cost of collection, and then appro- 
priating 10|11 to the State, leaving the remaining 1{11 to the ‘landlord or rent- 
receiver, Who was recognised as the proprietor. By this system, while the State 
Was ensured of a fixed revenue, all the benefit of increase of profits from the land 
has gone to the landlords or ‘zemindars’. 


_ The Permanent Settlement exists in Bengal, Bihar, Orissa and parts of the 
UL. 1. and Madras. 

‘ iB) The temporary settlements have two sub-divisions—(i) the ‘zemin- 
dari’, malguzari’ or ‘talukdari’ and (ii) the ‘ryotwari’ systems. 

(i) Under the ‘malguzari’ system, it is the landlord or middleman who 
pays the land revenue ta the State, and the land revenue is assessed or adjusted 
at the interval of 30 years or thereabout. This system exists in Agra, Oudh, the 
Punjab and the C. P. (ii) Under the ryotwari system, the ryot or the actual 
cultivator pays the revenue directly to the State. This system prevails in Madras, 
Bombay and Assam. Here there is no middlemen between the ryots and the 
State. 

Nature of the Permanent Settlement.—keg. | of 1793 relates to the subject 
of the jama to be settled in respect of each estate. It has no reference to the 
income derived by an individual from land used for agricultural purposes.” 

“Wile the Regulauuns contain assurances against any claim to an increase of the 
jama, based on an increase of the Zemindari income, they contain no promise that Zemin- 
dar shall in respect of the income which he derives from his Zemindari be exempt from liability 
to any future general scheme of property taxation, or that the income of a Zemindari shall 
not he subjected with other incomes to any future general taxation of incomes.”?+ 

Existing (Central) Laws.—Bengal Land Revenue Settlement Regulation 
(Reg. VIL of 1822); Bengal Land Revenue Sales Act (XI of 1859). 


46. Taxes on agricultural income. 
Government of India Act, 1935.—This Entry is taken from item 41 of List 
Il of Sch. VIT of the Government of India Act, 1935. 


“Agricultural income’—Sce under Art. 366 (1), p. 705, ante. 


is to be read with Entry 82 of List | 


Analogous Provision—This Entry i 
income, an _ exclusively 


which makes taxes on income other than agricultural 
Union subject. These two Entries are complementary to each other. 


a.—An Agricultural Income-tax is not 


Nature Agricultural Income-ta 
ae ent Regulation (I of 1793). 


repugnant to the provisions of the Permanent Settlem { tera 
While Regulation I of 1793 relates to the subject of the jama to be a ae 
respect of cach estate, a tax on agricultural income operates upon the ays . 
derived from the land used for agricultural purposes. The jama is ede ee 
ly upon the Jand, while income-tax is imposed upon the income derived by an 


individual from land used for agricultural purposes.” 
A State Legislature is entitled to impose a tax on some categorie 
cultural income, while excluding others.” 


ura ; varain vy. Prov. of Bihar, 
(20) Hulas Narain vy. Prov. of Bihar, (22) Hulas Narain v. : 
(92) 46 CW.N, UFR.) 31 (30). (1942) 46 C.W.N. (FR.) 2t OP Kaus, 


(21) Prabhat v. The King, (1930) 58 Cal. (23) Cf. Hulas Narain v. 
430 (37) (PC. co. : (1942) 46 C.W.N. (F.R.) 21 (30). 


s of agri- 
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46. Duties in respect of succession to agricultural land. 


‘Succession duty on agricultural land’—The present Entry is the same as 
item 43 of List II of the Government of India Act, 1935. See, further, under 
Entry 88, List I. 


48. Estate duty in respect of agricultural land. 


‘Estate duty on agricultural land’—There was no such item in the Govern- 
ment of India Act, 1935. See, further, under Entry 87, List I. 


4g. Taxes on lands and buildings. 


Orner ConstiIvutions 


Government of India Act, 1935.—The present Entry is taken from item 42 
of List II of the Government of India Act, 1935, but the words ‘hearths and 
widows’ at the end of the item have been excluded. 


England.—The land tax is assessed on the annual value or gross income, 
i.c., the rent at which the property is Iet or is worth to be let by the year, after 
making certain statutory allowances and deductions. The expression ‘lands’ 
includes buildings and farmhouses occupied by the tenant farmers and certain 
miscellaneous hereditaments. 

A tax on lands and buildings is specially a good tax where the property has 
been benefited by local expenditure. In Great Britain as well as in the U. S. A. 
the bulk of local taxation is levied on the occupier of real property.’ 


Australia —A land tax was imposed by the Commonwealth, by the Land 
Tax Assessment Act, 1910.2 The tax is payable by the owner of land upen 
the taxable value of all the land owned by him, unless exempted by the Act. 
Every part of a holding which is separately held by any occupier, tenant, lessee 
or owner, is deemed to be a separate parcel. 

Inpra 

‘Tax on Land and Buildings’—Under the Government of India Acts, 1915 
and 1919, Provincial Legislatures had authority to levy a tax on lands and build- 
ings, but for municipal purposes only. The Government of India Act, 1935, re- 
moved that limitation and authorised the Provincial Legislature to levy _ this 
tax for the purposes of Provincial revenue. The present Constitution has re- 


tained that power, and the meaning of the Entry should be determined with re- 
ference to the meaning which the tax has gathered previously.1* 


An inanimate object cannot pay a tax. Therefore a tax on property must 
be paid by the owner or occupier. But from the fact that the owner is liable, 
it does not follow that the tax is an ‘income-tax’. If lands and buildings are 
treated as investments and the return, as income, is taxed, it is income-tax. On 
the other hand, if the tax is on the lands and buildings themselves and the assess- 
ment is on a standard named by the Legislature which may fluctuate or vary on 
the produce or income from it, it would be a tax on the property. ) 


A tax on land or ‘land tax’ is—“‘a tax on land directly imposed by the State’.4 
eee 


Public 





(24) Findlay 
Tol. I, p. 262 


Shirras, Finance, ee y. Prov. of Bombay, A.1. 


Bom. 65. (The Urban immovable 


(25) Quick, “Legislative Powers, 1919, 


Pp. 
(1) Cf. Byramjce v. Prov. of Bombay, 
A.I.R. 1940 Bom. 65 (75). fs 
(2) Ralla Ram v. Prov. of East Punjab, 
(1949) 4 D.L.R. (F.C.) 8. 


property-tax levied by Bombay Fin: 
CII of 1932), held to be a tax on Tands eat 
ae eas hence valid). 
Solomon yv. New S. WW’. S; 
(1914) 19 C.L.R. 698, ae es 
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. “A yearly impost laid upon real property by Parliamentary enactment for the Pprovi- 
sion of public revenue appears to be within the description.”* 


Tt does not cease to be so because it is imposed upon property within a defined 
area or upon specified classes of property.® 


A tax on land and building may be imposed cither upon the occupier or upon 
the owner. It is not necessarily an ‘occupation tax’ in India. 


50. Taxes on mineral rights subject to any limitations imposed 
by Parliament by law relating to mineral development. 


OTHER CONSTITUTIONS 


England.—In England, there is a Mineral Rights Duty since 1910, which is 
imposed at a particular rate on the rental value of all rights to work minerals 
and of all mineral wayleaves. The person assessed is the proprietor who works 
his own minerals or the person who receives the rents from the person who 
actually works. The term ‘minerals’ does not include—common clay, common 
brick clay, common brick earth, sand, chalk, limestone or gravel, or any substance 
coming within these descriptions. 


INDIA 


‘Taxes on mineral rights’ —This Entry is to be read subject to entry M, 
List I. 


51. Duties of excise on the following goods manufactured or 
produced in the State and countervailing duties at the ales lower 
rates on similar goods manufactured or produced elsewhere in 
India :— tas, 

(a) alcholic liquors for human consumption : ‘ 
(6) opium, Indian hemp and other narcotic drugs and eo 
but not including medicinal and toilet a 
hol or any substance included in sub-paragraph (6) of this entry. 


OtiER CONSTITUTIONS 
s to the present Entry of 


Burma.—Item 2 (8) of the State List correspond: Oe is agaaancotl 
our Constitution, but differs on the following points—(i) Lr ane hel 
drugs. (ii) It also includes medicinal and toilet prepara’ 2g 
opium, hemp, ete. ; : iad 

5 4 ; at Act W 

Government of India Act, 1935.—ltem 40 of List II of tha 

same as the Burma item, as stated above. 


as the 


ae d within the 

‘Countervailing duties’—Lf the alcoholic liquors, ae are ne HF they are 

State, the State Legislature may impose duties of excise’ OF m. siling duties 
manufactured or produced outside the State, it may 

at the same or lower rates. 


impose ‘count 


‘| sntry &4 of 
ao : > is’ % ith Entry © 
Analogous Provision —The present Entry is” to ee hee 
List I. What is excluded by one of the Entries 1s inctu 


i + consumption, 
52. Taxes on the entry of goods into a local area for co Pp 


use or sale therein. aaa 
6G roe! oy wi 930 6) Ralla Ram v. Prov. 
: 2 fon toy. v. David, ATR. 1 as) ER. (EC) 3. 
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Government of India Act, 1935.—The present Entry is a reproduction of 
item 49 of List II of Sch. VII of the Government of India Act, 1935, with the 
substitution of the word ‘taxes’ for the word ‘cesses’. The Entry in the Go- 
-vernment of [ndia Act, 1935, was— 


“Cesses on the entry of goods into a local area for consumption, use or sale therein.” 


Essential features of the tax under Entry 52 of List 1: distinguished from 
‘terminal tax’—The essential features of the present tax are—(a) the entry 
-of goods into a definite local area; (b) the goods must enter for the purpose of 
‘consumption, use or sale therein. Hence, the tax cannot be imposed under the 
present entry on goods merely passing through that local area, But there is no 
limitation on the manner by which the goods to be subjected to the tax may enter 
into that local area.‘ 


The tax referred to by the present Entry is commonly known as ‘octroi’, 
i.e, a tax on goods brought into a place ‘for sale, consumption or use’.® It is 10 
be noted that no such purpose Entry 89 of List I, which relates to ‘terminal tax’. 
A terminal tax is a tax collected at the termini or outskirts of a 
local area, without reference to the purpose for which the goods enter that 
area. Entry 89 of List I, again, is limited by the words ‘railway, sea or air’. 
But in the present Entry there is no limitation on the manner in which the goods 
may enter; there is no ground for suggesting that the entry of goods by rail or 
air is any less contemplated by the present Entry than Entry by waterway or 10ad. 
It follows that so far as rail-borne or air-borne goods are concerned, the same 
goods may well be subjected to taxation by the Union under Entry 83 of List I 
as well as to local taxation under Entry 61 of List IT, but the grounds of taxa- 
tion under the two Entries are radically different.® 


The existence or non-existence of any provision for refunds is not an essen- 
tial criterion of the tax under the present Entry.® ‘ 


Illustration 


_ _ In 1926, the Municipality of Lahore imposed a ‘Terminal tax’ calculated on the gross 
weight of consignments or per tail on the articles specified in a schedule, imported into the 
Municipality by rail or by road. The tax was imposed under the powers conferred by the 
Punjab Municipal Act, 1911, which authorised the Municipal Committee to impose such 
taxes which the Provincial Legislature has power to impose. In 1938, the Municipality 
renamed the tax as ‘Octroi’ (without refunds). The question was whether the tax was a 
‘terminal tax’! within List | of Sch. VII of the Government of India Act, 1935 or a tax 
on the entry of goods into a local area, under List II (entry 49 of the Act of 1935). 


It was found that the goods upon which the tax was imposed, entered into the Munici- 
pal limits of Lahore for consumption, use or sale therein. Held, it was not a terminal 
tax, but a ‘tax on the entry of goods . . .’ within entry 49 of List II," and, accordingly 
the tax was not ultra vires of the powers of the Provincial Legislature and hence of the 
Municipality, even though the goods entered into the Municipal area by rail.12 


53- Taxes on the consumption or sale of electricity. 


‘Taxes on consumption or sale of electricity —There was no item in the Go- 
vernment of India Act, 1935, corresponding to the’ present Entry. The present 
Entry is to be read subject to Arts. 287-8, ante. i ' 


54. Taxes on the sale or purchase of goods other than news- 
papers. 
Se 


(7) Punjab Flour Mills v. Prov. of (10) Entry 89, List 1 of se 
Punjab, (1947) 81 C.L.J. 417 (424) tion, : st T of the Constitu 





(F.C). (11) Entry 52, Lis i 
(8) Empress Mills vy. Wardha Munici- tion. = Shen Sheree aeahe 
pality, A.I.LR, 1950 Nag. 169 (174). .- (12) Punjab Flour Mills y. Prov. of 


(9) Punjab Flour Mills y. Prov. of — Punjab, (1947) 8) 
Punjab (1947) 81 C.L.J. 417 (423) (FC). SUES A RCS, 


C—109 
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OTHER CONSTITUTIONS 
Burma.—item 4 (4) of the Union List is—‘Taxes on the sale of goods’. 


Government of India Act, 1935.—Item 48 of List II was—‘Taxes on the sale 
of goods and on advertisements’. 


INDIA 


‘Taxes on sale . . . . ’—The present Entry differs from Entry 48 of the 
Government of India Act, 1935, in so far as ‘newspapers’ are excluded from the 
present Entry and included in Entry 92, List I. Taxes on ‘advertisements’ form 
a separate Entry (55, below). 


. ‘Sales Tax’ and ‘Excise duty’—A tax on sale is a tax levied upon a vendor 
in respect of the sale of his goods (as existing articles) as distinguished from a 
tax levied on a manufacturer on the manufacture of his goods, which is known 
as an ‘excise duty’. A sales tax, again, is general in its scope and lacks the uni- 
formity of incidence and discrimination in subject-matter which characterise an 
excise duty. A tax which is in substance a ‘tax on sales’ does not become an 
excise duty simply because it is imposed on the first sale of goods manufactured 
or produced in India. The Provincial Legislature has thus the power to impose 
a tax on the first sale of goods manufactured or produced in the Province.” 

On the other hand, an excise duty may be collected at any stage subsequent 
to manufacture or production, ¢.g., on first sale or retail sale. But that is a mat- 
ter of administrative convenience. The nature and character of a tax is to be 
determined not from the point of time of its collection, but from the real reason 
of its imposition and its incidence.** 

A sale tax is a tax of a high merit, being easy of collection and often more 
productive than customs or excises. 

Analogous Provision.—The present power is subject to Art. 286. 

55. Taxes on advertisements other than advertisements pub- 
lished in the newspapers. 

See under Entry 92, List I and Entry 54, List II, above. 

56. Taxes on goods and passengers carried by road or on inland 
waterways. 

‘Taxes on goods and passengers....- 
Entry 89, List I. 

57. Taxes on vehicles, whether mechanically propelled or ; 
suitable for use on roads, including tramcars subject to the provisio 
of entry 35 of List III. 

‘Taxes on vehicles.—This Entry includes taxes on 
roads, but the principles on which mechanically propelled 
is a concurrent subject (Entry 35, List III, post). 


58. Taxes on animals and boats, 


’_This Entry is to be read with 


vehicles used on the 
vehicles are to be taxed 


OTHER CONSTITUTIONS 
Burma.—Item 2 (10) of the State List is the same a: 
our Constitution. Pg ee eee 
Motor Spirit Taxolion 
14) dare PN. (RR), 1 (10). 
Shirras, Public Finance, Voh 


s the present Entry of 


(13) Governor-General v. Prov. of Madras, ( 
(1945) 49 C.W.N. 381 (P.C.), affirming -lct, (1939) 4: 
Prov. of Madras y. Boddu Paidanna, A.1. (1S) Findlay 
R. 1942 F.C. 33. I, p. 261. 
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Government of India Act, 1935.—Item 47 of List II was identical. 


59. Tolls. 

OTHER CONSTITUTIONS 
Burma—Item 2 (12) of the State List is the same as the present Entry, 
Government of India Act, 1935.—Item 53 of List II was identical. 


INDIA 


‘Tol?.—It is a “reasonable sum of money due to the owner of a fair or mar- 
ket, upon sale of things tollable within the same”.’* It is also levied for passing 
over a ferry, bridge or harbour. 


Existing (Central) Law.—Indian Tolls Act (VIII of 1851). 


60. Taxes on professions, trades, callings and employments. 


OTHER CONSTITUTIONS 


Burma.—titem 2 (9) of the State List is—‘Taxes on trades and employ- 
ments”. 3 


Government of India Act, 1935.—Item 46 of List II was the same as the 
present Entry of our Constitution. 


INDIA 


‘Tax on trade’.—It may be a tax on the income derived from trade [subject to 
Art. 256 (2)], or it may be a tax on the total business turnover of a trader even 
though he may not have earned any taxable income.” 


Analogous Provisions—This Entry has to be read with Entry 82 of List 
Tand Art. 276. The result is that though a tax on professions, trades, 
etc., is in the nature of an income-tax, a State tax on professions, etc., will be valid 
if it does not exceed the limit of Rs. 250 per annum. 


61. Capitation taxes. 


OtHer ConsTITUTIONS 


Burma.—titem 2 (7) of the State List is—‘Capitation and Thathameda 
taxes’, ! 


Government of India Act, 1935.—Item 45 of List II was the same as ‘the 
present Entry of our Constitution. 


INDIA 


‘Capitation tax’ —A capitation tax is a poll, tax upon the person simply, 
without any regard to his property, business, employment or other circumstances, 


‘62. Taxes on luxuries, includin 


¢ y g taxes on entertainments, 
amusements, betting and gambling. ; 


Otger Constirutions 


_Burma.—item 2 (11) of the State List is—'Taxes on 
amusements, betting and gambling’. ) 
oe 
pe Tomlin’s Law Dictionary. : 
(17) Dt, Board v, Prag Dutt, (1949) 4 D. 


entertainments, 


L:R. (AIL) 1 (F.B.). 
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Government of India Act, 1935 Item 50 of Li 
; — st I 5 
present Entry of our Constitution, ne ary ee 


63. Rates of stamp duty in respect of documents other 


than those specified in the Provisions of List I with regard to rates 
of stamp duty. 


_ ‘Rates of stamp duty’. . . ’—This Entry relates to rates of stamp duty 
im respect of all documents other than those included in Entry 91, List I. All 


other matters relating to stamp duties, save rates, is included in Entry 44, 
List III, post. 


_ 64. Offences against laws with respect to any of the matters 
in this List. 
OTHER ConsTITUTIONS 


Canada.—Though Criminal law is within the exclusive jurisdiction of the 
Dominion Parliament [Sec. 91 (27)] the Provinces have the power to pass 
laws imposing “fine, penalty or imprisonment for any law of the Province” 
[Sec. 92 (15) ]. 


Government of India Act, 1935.—There was no item corresponding to the 
present Entry, but the present power was deduced as a power ancillary” to that 
of legislation relating to the different subjects included in List II. 


INDIA 


‘Offences’—Though Criminal law is a concurrent subject under List LI, 
Entry 1, each State has, under the present Entry, the exclusive ‘power to pass 
punitive laws for violation of the laws which its Legislature is competent to enact. 


Analogous Provisions.—Entry 93, List I. 


65. Jurisdiction and powers of all Courts, except the Supreme 
Court, with respect to any of the matters in this List. 

Government of India Act, 1935.—Item 2 of List II of that Act included the 
present subject. 

Analogous Provisions—See Entry 95, List 1; 46 of List III, post. 


66. Fees in respect of any of the matters in this List, but not 
including fees taken in any Court. . 


Government of India Act, 1935.—Item 54 List II was the same. 
Analogous Provisions —See Entry 96, List 1; 47 of List III, post. 


List I1J—Concurrent List. 


1. Criminal law, including all matters included in the ae 
Penal Code at the commencement of this Constitution but exc bere 
offences against laws with respect to any of the matters ai ee 
in List I or List II and excluding the use of naval, ie eid 
forces or any other armed forces of the Union in aid, of the 


power. 
ONE bs ea ee 
Narayan v. Prov. of Bihar, 


(18) Item 51 of List II of the Govern- (19) Lakhi 17 (22) (F-B.). 


ment of India Act, 1935, was the same. (1949) 5 D.L.R. 
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OTHER CONSTITUTIONS 


Canada.—Sec. 91 (27) of the Br. North America Act gives the Dominion 
Parliament exclusive jurisdiction over— 

“The Criminal Law, except the Constitution of Courts of Criminal Jurisdiction, but 
including the procedure in criminal matters.” 

Cl. (27) of Sec. 91 of the Br. North America Act makes Criminal law an 
exclusive Dominion subject, in the fullest sense, except that under Cl. (15) of 
Sec. 92, “the imposition of punishment by fine, penalty, or imprisonment for 
enforcing any law of the Province in relation to any matter coming within any 
of the classes of subjects enumerated in Sec. 92”, is a Provincial subject.2? From 
this it has been held that the Dominion Legislature has the exclusive right by 
legislation to create and define crimes and to impose penalties for their commis- 
sion, and also to direct how penalties for the infraction of criminal law shall, be 
applied. 

“If the power to direct the manner of application of penalties were to be dissuciated 


from the power to create such penalties and were to be lodged in another authority, it is 
easy to see how penal legislation may be seriously affected if not stultified.”?! 


Burma.—Item 5 (12) of the Union List is—‘Criminal Law and Procedure.’ 


Government of India Act, 1935—Item I of List III of that Act was the 
same as the present Entry of our Constitution. 


INDIA 


‘Criminal Law’.—As to what is criminal law, the observations of the Judicial 
Committee in interpreting the corresponding provision of the Br. North America 
Act [Sec. 91 (27)], would be very useful:”? 


“Criminal law means the criminal aw in its widest sense. . . The power must extend 
to legislation to make new crimes. Criminal law connotes only the quality of: such acts: 
or omissions as are prohibited under appropriate penal provisions by authority of the State. 
The criminal quality of an act cannot be discerned by intuition: nor can it be discovered by 
reference to any standard but on: Is the act prohibited with penal consequences ? 

Morality and criminality are far from co-extensive; nor is the sphere of criminality 
necessarily part of a more extensive field covered by morality—unless the moral code neces- 
sarily disapproves all acts prohibited by the State... . . It appears to be of little value to 
seek to confine crimes to a category of acts which by their very nature belong to the domain 
of ‘criminal jurisprudence’; for the domain of criminal jurisprudence can only be ascertained 
by examining what acts at any particular period are declared by the State to be crimes, and 
the only common nature they will he found to possess is that’ they are prohibited by the 
State and that those who commit them are punished.”22 : . : 


In a later case**, the Judicial Committee obseryed— 


“The characteristic feature of a crime... .. the intent to do wrong... . . 


There is no ‘other feature of wrongness’ than the intention of thd Legislature.in the: public 
interest to prohibit the act or omission made criminal.’2 Lot 


In the present Entry, however, Criminal law means the ordinary’ criminal 
law of the land and does not include ‘military law.’ ‘ 


Offences, penalties therefor and destination of fines: Analogous Provisions.— 
In general, the power to legislate in respect of criminal law includes the power 


(20) 4.-G. for Ontario v. Hamilton (23) A-G. of Br. Columbia y. A-G. of 


Street Ry., (1903) A.C. 524. 

(21) Toronto City Corporation vy. The 
King, (1932) A.C. 98. 

(22) Proprietary Association v. Att.-Gen., 
A.T.R. 193t P.C. 94 (99). ; 


Canada, A.1-R. 1937 P.C. 91 (92). 

(24) Cf. Meads vy. The King, (1948) 52 
C.W.N. 834 (P.C.) affirming (1944) 49 
C.W.N. (F.R.) 23. ° 
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to impose penalties for disobedience as well as to legislate for the destination of 
fines so imposed Criminal law, under our Constitution, is a concurrent subject. 
But Entries 93 of List I and 64 of List II say that offences relating to laws with 
respect to any of the matters included in List I is an exclusive Union subject, 
while offences with respect to the matters included in List II is an exclusive 
State subject and these are expressly excluded from the present Entry. Hence, 
it is the residue of the criminal law, offences thereunder and punishment for’ 
them, that belongs to the Concurrent List. 


Existing (Central) Laws—The Indian Penal Code (XLV of 1860); 
Whipping Act (IV of 1909) ; Prevention of Seditious Meetings Act (X of 1911); 
Police (Incitement to Disaffection) Act (XXII of 1922); The Criminal Law 
Amendment Acts (XXIII of 1932; XX of 1938) ; Prevention of Corruption 
Act (II of 1947). 


2. Criminal procedure, including all matters included in the 
Code of Criminal Procedure at the conrmencement of this Constitution. 


OTHER CONSTITUTIONS . 
Canada.—‘Procedure in criminal matters’ is an exclusive Dominion subject 


[Sec. 91 (27)]. 


But the Province has the power—(a) to impose punishment for any law of 
the Province [Sec. 92 (15)]; (b) as to the constitution, maintenance and 
organization of criminal Courts [Sec. 92 (14)]. 

In the result, though the Dominion Parliament may give jurisdiction to 
Provincial Courts in criminal matters, in spite of any provincial statute relating 
to such Courts,?> the Dominion Parliament cannot regulate the procedure under 
a Provincial penal statute; coming under Sec. 92 (15). 


Burma,—See under Entry 1. 
Government of India Act, 1935.—dtem 2 of List IIT of that Act was the 
same as the present Entry. 


INDIA 


“Criminal proceedings’—Unless there is a context which ~ ene 
‘criminal proceedings’ indicate only those proceedings iper oh eis es 
instituted under the ordinary criminal law of the ese ae a 
ceedings under military law (i.e., court martial procee ings ; irate 

‘Including all matters included in the Code of Criminal Sani peo 
word ‘including’ is a word of enlargement and not seclearue ean ob tie 
included in the Code of Criminal Procedure at the ee Sei SerL would be 
Constitution, whether they relate to procedure or to substantive right 
a concurrent legislative subject.” 


Powers of Criminal Courts—Parliament 
powers of all Courts (except the Supreme 
matters included in List I (Entry 95, List I). 
Criminal Procedure (V of 1898) deals with th 
Hence, notwithstanding Entry 95 of List I, a State 


een eR ee ge eee 


2 C.W.N. 834 


has exclusive power as scents vi 
Court) with respect to any y ; 

But Part II of the Code o 
e powers of Criminal Courts. 
Legislature shall have con- 


. King, (1948) 5 
(25) Lefroy, Canadian Constitutional in Meads v. King, (1948) : 
a Wade ON ‘anaswami v. Inspector of Police, 
(1) Meads vy. King-Emp., (1944) 49 C. (2) Narayan 


.B.). 
W.N. (F.R.) 23, affirmed by the P.C. (1948) 11 F.L.J. 43 (F 
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current power (under Entry 2, List III) to legislate as regards the powers of 
Criminal Courts, even though the offence to be tried by such Courts is one under 
List I, e.g., an offence under the Arms Act (Entry 5 of List T)3 


Existing (Central) Laws—Criminal Procedure Code (V of 1898) ; 
Coroner’s Act (IV of 1871).* 


3. Preventive detention for reasons connected with the security 
of a State, the maintenance of public order, or the maintenance of 
supplies and services essential to the community ; persons subjected 
to such detention. 


OTHER CONSTITUTIONS 


Burma.—Item 3 (3) of the State List is— 

“preventive detention for reasons connected with the maintenance of public order; 
persons subject to such detention.” 

Government of India Act, 1935.—There was no item in that Act corres- 
ponding to the present Entry. Item 34 of List III simply was ‘Persons subjected 
to preventive detention under Federal authority’. As a result, the Provinces had 
no power of preventive detention save in the interests of ‘public order.’ Thus, 
it was held that the Provincial Legislature had no power to provide for preventive 
detention for ‘black-marketing.’> The present Entry has been inserted to remove 
such difficulties. 

Inpra 


‘Preventive detention’—The present Entry is complementary to Entry 9 of 
List I [see pp. 126, ef seq.]. 


‘Maintenance of supplies and services. . . .’—Under the Government of 
India Act, 1935, it was held that though black-marketing in essential commodities 
might lead to a breach of the public peace, its connection with ‘public order’ 
was too remote to justify preventive detention for black-marketing, under Entry. I 
of List II of that Act.* Hence, the above-quoted words have been introduced in 
the Constitution, conferring express power of preventive detention for maintenance 
of essential supplies and services. 


‘Security of a State’—See ante. 
‘Public order’ —See ante. 


Laws made by Parliament—Preventive Detention Act (IV of 1950), as 
amended by Act (L of 1950). [See pp. 127, 379, ante]. 


4. Removal from one State to another State of prisoners, 
accused persons and persons subjected to preventive detention for 
reasons specified in entry 3 of this List. 


Oruer ConstITuTIoNs 
U.S.A.—Art. IV, Sec. 2 (2) of the United States Constitution provides— 


“A person charged in any State with Treason, Felony, or other Cri 
bon Justice, = be hesges a ie shall on Derand of the erence hoy 
2 e e from wi e L vere , te v ii juri 
fee re up, to be removed to the State having juris- 
(3) The King v. Mrinal Kanti, (1950) Calcutta and Bomba 
54C.W.N. 753 (755). 5) Basudeva v. K 
ane Pee ce ee down 186 wes er Ms eee) AE 
the procedure to ‘ollowed for inquiry 6) R. v. M 5 : 
into the causes violent or suspicious duties sy (F Qo eo, Bb a8 
taking place within the Presidency towns of a 7 
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The matter of _inter-State delivery of criminals is regulated by an Act of 
gress under which the Governor of the State to which the accused has fled 
as a matter of course, delivers up the accused at the request of the Governor of 
the State where the offence was created. There have been some exceptional 
cases where the requisition has been ignored, e.g., on the ground that the accused 
would not receive fair trial in the State where he stands accused.’ The 
constitutional obligation of inter-State rendition of criminals has thus been 
interpreted as a moral duty and not as a mandatory legal duty.? 


, The word ‘crime’ in the above clause has been interpreted to include only 
serious offence as distinguished from misdemeanours or trivial offence.® Again, 
the charge against the accused, in order to obtain an extradition, must be made 
in the form of some judicial proceeding having all the requisites which would 
have been sufficient for the arrest and detention of the accused had he been within 
the State seeking extradition.® 


Con 


If the State upon which the demand is made has herself a complaint against 
the fugitive, she may enforce it before honouring the demand for extradition.” 
Extradition does not lie unless there has been a fleeing from justice’. Hence, 
(a) the accused must have been within the jurisdiction of the State accusing him 
and (b) must have fled from it.1? But if the offender was within the State 
against which the offence was committed, at the time of the act constituting the: 
offence, he may be liable to extradition, if he is found later outside that State.” 


Government of India Act, 1935.—Item 3 of List ITI of the Government of 
India Act, 1935, was— 


“Removal of prisoners and accused persons from one unit to another unit.” 


INDIA 


Inter-State removal of offenders.—One State is not bound under the Consti- 
tution to enforce the criminal judgments or orders of another State. Criminals 
may therefore seek to escape punishment by fleeing from the State where the 
offence was committed. The present Entry seeks to prevent such a situation, by 
making the inter-State delivery of criminals a concurrent subject of legislation. 
By making the subject of inter-State rendition of criminals. concurrent, the Indian 
Constitution enables the Union to lay down compulsory and uniform rules for 
rendition, depriving the States of any discretion to refuse delivery in any case as 
has been claimed in the U.S.A. 


Such delivery of prisoners and accused must be distinguished from ‘extradi- 
tion’ which comes within Entry 18 of List I. Extradition is an international 
procedure for surrender of criminals of other States under terms poocsanti 
Entry 4 of List III deals with the arrest and removal of all offenders within the 
territory of India. 

Existing (Central) Laws.—Transfer of Detained Persons Act (XLVIII of 
1949)?8; Prisoners Act (III of 1900). 


Legislation by Parliament.—Parliament has enacted the ieee - 
Prisoners Act (XXIX of 1950) to provide ‘for the removal from one state 
another of persons confined in a prison. Sec. 3 of this Act provides— 


ane ee tg ee ehh ee ees 
(7) Kentucky v. Dennison, (1861) 24 (12) Roberts ¥ Reilly, ie Ue A 
Howe 366. Scars a tee the removal from one unit 


ce Lash hil. (N.C.) 57. 1949, provides H ; 
ten. Hughes's Case, 1 Phil. ( ) i soother unit of persons subjected 16 rb 
(9) People vy. Brady, 36 N.Y. 182. ventive detention for reason es 
(10) Taylor ¥: Taintor, 16 Wall. 366. the maintenance of public order. 


(11) Ex parte Smith, 3 McLean 133. 
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“(1) Where any person is confined in a prison in a State,— 
(a) under sentence of death, or 
(5) under, or in lieu of, a sentence of imprisonment or transportation, or 
(c) in default of payment of a fine, or 
(d) in default of giving security for keeping the peace or for maintaining good 
behaviour ; 


the Government of that State may, with the consent of the Government of any other State, 
by order, provide for the removal of the prisoner from that prison to any prison in the 
other State. 


(2) The officer in charge of the prison to which any person is removed under sub- 
‘section (1) shall receive and detain him, so far as may be, according to the exigency of 
any writ, warrant or order of the court by which such person has heen committed or until 
such person is discharged or removed in due course of law.” 


5. Marriage and divorce; .infants and minors ; adoption ; 
wills, intestacy and succession ; joint family and partition ; all 
matters in respect of which parties in judicial proceedings were 
immediately. before the commencement of this Constitution subject 
to their personal law. : 


OrHER CONSTITUTIONS 


U.S.A.—Congress has no power relating to marriage and divorce, so that 
the laws relating to these vary from State to State. 


Australia—tIn Australia these are exclusive federal subjects. Cls. (xxi) 
and (xxii) of Sec. 51 of the Constitution Act are— 


“(xet) Marriage. 


(aii) Divorce and matrimonial causes ;” and in relation thereto, parental rights, and 
the custody and guardianship of infants ;” 
Canade—The Dominion has exclusive power [Sec. 91 (26)] over—— 
“Marriage and divorce”; but the Provinces have exclusive authority over “the 
solemnisation of marriage in the Province” [Sec. 92 (12) ]. 


It has been held that the Provincial jurisdiction as to solemnisation of 
Marriage is an exception to the Dominion power. 


Burmo.—See under Entry 13, post. 


Government of India Act, 1935.—Items 6-7 of List III of the Government 
- of India Act, 1935, were— 


“6. Marriage and divorce; infants and minors; adoption.” 
“7, Wills intestacy, and succession, save as regards agricultural land.” 


INDIA 


Competence of the State Legislature to modify personal law.—Under the 
_Government of India Act, 1935, questions were raised whether a Provincial 
Legislature could modify a rule of Hindu or Mahomedan Law.'* The present 
Entry specifically gives a concurrent power to the State Legislature over all 
matters governed by personal law, at the commencement of the Constitution. 


‘Intestacy’—Intestacy is the condition of dying without having made a will. 
‘Intestate’ means and includes “every person deceased who has left undisposed of 


by will the whole, or any portion, of the estate on which he might (if not subject 
to incapacity) have tested.” 














re oreo 

(14) Ins re) Marriage” Legislation in (15) Imperato: v. At 

Canada, (1912) A.C. 880. D.L.R. BP (Bom.). Pam 
C—110 
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‘“Succession’.—Succession is the ‘transmission of the rights and obligations 
of a deceased to his heirs’ and ‘includes both intestate and testamentary succession’. 


Succession’ in the present entry also comprehends devolution by survivorship 
under the mitakshara law of joint family.** 


Existing (Central) Laws—The Child Marriage Restraint Act (XIX of 
1929) ;7 Hindu Widow’s Remarriage Act (XV of 1856); Special Marriage 
Act (III_of 1872); Indian Christian Marriage Act (XV of 1872); Indian 
Foreign Marriage Act (XIV of 1903); Anand Marriage Act (VII of 1909); 
Arya Marriage Validation Act (XIX of 1937) ; Dissolution of Muslim Marriages 
Act (VIII of 1939); Parsi Marriage and Divorce Act (III of 1936); Hindu 
Married Women’s Right to Separate Residence and Maintenance Act (XIX of 
1946) ; Hindu Marriage Disabilities Removal Act (XXVIII of 1946); Hindu 
Marriages Validity Act (XXI of 1949) ; Indian Divorce Act (IV of 1869) ; 
Indian Matrimonial Causes (War Marriages) Act (XL of 1948); Muslim 
Personal Law (Shariat) Application Act (XXVI of 1937); Indian Succession 
Act (XXXIX of 1925); Indian Majority Act (IX of 1875); Guardians and 
Wards Act (VIII of 1890); Partition Act (IV of 1893); Hindu Inheritance 
Removal of Disabilities Act (XII of 1928) ; Hindu Law of Inheritance (Amend- 
ment) Act (II of 1929); Hindu Women’s Rights to Property Act (XVIII of 
1937) ; Married Women’s Property Act (III of 1874). 


6. Transfer of property other than agricultural land ; registra- 
tion of deeds and documents. 


OTHER CONSTITUTIONS 


Burma.—See under Entry 13, post. 
Government of India Act, 1935.—Item 8 of List III of the Government of 
India Act, 1935, was the same as the present Entry. 
INDIA 
Analogous Provisions.—Transfer of agricultural land is a State subject, in 
Entry 18, List II, ante. 


Existing (Central) Laws.—Transfer of Property Act ( IV of 1882) ; a 
Disposition of Property Act (XV of 1916); Indian Registration Act (XVI 0 
1908). 

i i shi racts of 
=. Contracts, including partnership, agency, contracts | 
/: C 
carriage, and other special forms of contracts, but not including 
contracts relating to agricultural land. 


OTHER CONSTITUTIONS 


Burma.—See under Entry 13, post. ee 
Government of India Act, 1935.—Item 10 of List III of 
same as the present Entry. 


hat Act was the 


INDIA = antl 
j r 
‘Contracts relating to agricultural land.—Contracts dre : ans in 
land are excluded from the present Entry in the Cone ae ‘Act, 1938. 
the corresponding Item 10 of List III of the Government 0 é 


fides lidity of marri- 
(16) Re Hindu Women’s Property Act, (18) Provides for Bie ‘rains and their 


A 2C.. 72 (79). ages between Hindus, ects. 
: Meee the solemnisation of child — different castes, sub-castes and s 


inarriages. 
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A contract between a landlord and tenant for payment of rent in respect of agri- 
cultural land irrespective of the form in which it might be clothed, is a contract 
relating to agricultural land and is accordingly excluded from the Concurrent 
List.® Hence, the Provincial Legislature has not exclusive competence over such 
contracts and no question of repugnancy to the provisions of any existing Indian 
law (e.g., the Permanent Settlement Regulation) would thus arise.”° 

Read in this connection: Entry 24 of List II which gives the State Legislature 
exclusive jurisdiction to legislate with respect to “relation of landlord and tenant, 
and collection of rents. . . .”. See also Entry 30 of List I],—“‘relicf of 
agricultural indebtedness.’ 

Existing (Central) Laws.—Indian Contract Act (IX of 1872); Powers of 
Attorney Act (VII of 1882); Carriers Act (III of 1865); Indian Partnership 
Act (IX of 1932) ; Indian Sale of Goods Act (III of 1930). 


8. Actionable wrongs. 


OTHER CONSTITUTIONS 


Burma,—See under Entry 13, post. 
Government of India Act, 1935.—Item 14 of List III of the Act was— 


“Actionable wrongs, save in so far as included in laws with respect to any of the 
matters specified in List I or List IT.” 


INDIA 


Existing (Central) Laws.—Indian Fatal Accidents Act (XIII of 1855); 
Employers’ Liability Act (XXIV_ of 1938); Workmen’s Compensation Act 
(VIIT of 1923); Easements Act (V of 1882); Patents and Designs Act (II 
of 1911). 


g. Bankruptcy and insoivency. 


OtHeR CONSTITUTIONS 


U.S.A.—Art. I, Sec. 8 (4) empowers Congress to establish— 
“uniform laws of the subject of bankruptcies throughout the United States.” 

This power has, however, been interpreted as a concurrent power. If and 
in so far as Congress abstains from exercising this power, the States are at liberty 
to legislate on the subject, but whenever Congress legislates, the State legislation 
must yield to the uniform laws prescribed by Congress.?* c : : 


Australia—Sec. 51 (xvii) of the Constitution Act confers (concurrent}! 
power upon the Commonwealth Parliament, subject to Sec. 109, to legislate 
with respect to—“Bankruptcy and insolvency”. 


(a) This placitum, together with Sec. 77 (iii) empowers the Common- 
wealth Parliament to confer upon State Courts all powers appropriate to bank- 
tuptcy, jurisdiction. (b)Commonwealth bankruptcy law, affecting the allow- 
ances payable to the member of a State Legislature, is valid.*® 

Canada.—Sec. 91 (21) of the British North America Act confers exclusive 


jurisdiction upon the Dominion Parliament to legislate in relation to——‘Bank- 
Tuptcy and Insolvency’. 





(19) Hulas Narain v. Deen Mohammad, (21) Sturges vy. Crowninshield 4 Wh. 122. 
A.I.R, 1943 F.R. 9. (S. 178 B. of the 22) Bond v. Bond « é 44C. 
Bika enmney Ac 1934 upheld) EE pais v. Bond & Co., (1930) 44 C. 
: las Narain vy. m Moh d, 

A.I.R, 1943 F.R. 9. ane wee rn - Eigas, a 
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Under this ! as : 
‘eines ia poe se Dominion Parliament is competent to interfere with 
ine réaing ‘a ne an _ Procedure within the Provinces, so far as a general 
withstanding the : ruptcy and insolvency might affect them,” similarly, not- 
hie oF Coane eo power over the administration of justice and consti- 
establish Sn Teck ou 2 (14)], the Dominion Parliament has the power to 
vine C ae cy Court and to regulate its procedure®® or to invest Pro- 
ourts with a new jurisdiction in insolvency. 


Burma.—See under Entry 13, post. 


Government of India Act, 1935.— i is 
‘ott oe ct, 5.—The first part of item 12 of List III 


Inpia 


‘Bankruptcy and Insolvency’—Broadly speaking, ‘bankruptcy’ involves the 
vesting of the property of debtors in trustees, while ‘insolvency’ provides for 
assignments and compositions by insolvent debtors without ‘bankruptcy’.? While 
laws of insolvency operate at the instance of the debtor, bankruptcy laws operate 
at the instance of the creditor. ; 


_ Object and scope of Bankruptcy and Insolvency laws.—The following, inter 
alia, may be said to be the objects of such legislation:* (a) The equitable and 
rateable distribution of the debtor’s estate amongst his creditors, whether he is 
willing or not. (b) The discharge of the debtor, who has not been guilty of 
fraudulent conduct, from future liability for the debts then existing. (c)Ancil- 
lary provisions, such as punishment of frauds committed in contemplation of 
bankruptcy ; laying the conditions in which the law of insolvency is to be brought 
into operation, and the effect of its operation. 

“In a general sense, insolvency means inability to meet one’s debts or obligations; in a 
technical sense, it means the condition or standard of inability to meet debts or obligations, 
upon the occurrence of which the statutory law enables a creditor to intervene, with the 


assistance of a Court fo stop individual action by creditors and to secure administration 
of the debtor’s assets in the general interest of creditors; the law also generally allows the 


debtor to apply for the same administration. 
The justification for such proceeding by a creditor generally consists in an act of 
bankruptcy by the debtor, the conditions of which are defined and prescribed by the statute 


law.”4 

It cannot be maintained that legislative provision as to composition by which 
bankruptcy is avoided, but which assumes insolvency, is not properly within 
the sphere of bankruptcy legislation.‘ 

Existing (Central) Laws.—Presidency Towns Insolvency Act (III of 
1909) ; Provincial Insolvency Act (V of 1920). 


10. Trust and Trustees. 
OtuHeER CONSTITUTIONS 


Burma.—Sce under Entry 13, post. 


Government of India Act, 1935.—Item 9 of List III of that was the same. 
INDIA A 
Existing (Central) Laws.—Indian Trusts Act (II of 1882) 5 Tet), 
(24) Cushing v. Dupiy, (1880) 5 App. (2) A.-G. Alberta v. A-G. Canada, A. 
Cas. 40. 1.R. 1943 P.C. 76 (81). 4.-G. for 
(25) Hodue v. Queen, (1882) 7 O.A.R. (3) 4G. for Ontarig Ne” 
246. Canada, (1894) A.C. 1 G. of Canada, 
1) oL-G. of Canada y. Sam Chak, (1909) (4) Br. Columbia, vo" 
44.N.S. 19. ALR, 1937 P.C. 95 (98)- 
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11. Administrators-General and official trustees. 


Government of India Act, 1935.—This Entry corresponds to the latter part 
of item 12 of List III of the Government of India Act, 1935. 


‘Administrator-Genera!’.—The Administrator-General is an officer appoint- 
ed by a Provincial Government or the Central Government, under the Adminis- 
trater-General’s Act (III of 1913), for the protection and administration of the 
estate of a deceased person where the next-of-kin take no steps or are resident 
abroad. 


Existing (Centra!) Laws—The Administrator-General’s Act (III of 1913); 
Official Trustee’s Act (II of 1913). 


12. Evidence and oaths ; recognition of laws, public acts and 
records, and judicial proceedings. 


OTHER CONSTITUTIONS 


Australia.—Sec. 51 (xxv) of the Constitution Act gives the Commonwealth 
Parliament concurrent jurisdiction’ to legislate with respect to— 


“The recognition throughout the Commonwealth of the laws, the public acts and re- 
cords, and the judicial proceedings of the States.” 


Burma,—item 5 (14) of the Union List is—‘Law of Evidence’. 

Government of India Act, 1935.—Item 5 of List III of that Act was the same 
as the present Entry. 

Existing (Central) Laws.—Indian Evidence Act (I of 1872). 


Bankers’ Books Evidence Act (XVIII of 1891; Indian Oaths Act (X of 
.1873). : 


13. Civil procedure, including all matters included in the Code 
of Civil Procedure at the commencement of this Constitution, limi- 
tation and arbitration. .. : 


OTHER CONSTITUTIONS 
Burma.—Item 5 (13) of the Union List is— 


“Civil Law and Procedure including in particular the laws relating to— 
4 _ infants and minors; adoption; transfer of property; trusts and trustees; contracts; 
arbitration; inselvency; actionable wrongs; lunacy.” 
Government of India Act, 1935.—Item 4 of List III was— 


’ “Civil procedure, including the Law of Limitation and all matters included in the 
‘Code of Civil Procedure at the date of the passing of this Act.” , 

‘Civil Procedure’—This expression in the present Entry is used in- the 
general sense meaning the procedure applicable to litigation generally; it does 
Not include a special law of procedure which is applicable only to litigation re- 
‘garding a special matter.® ‘ 


‘Including all matters included in the Code of Civil Procedure’—These words 
mean that all matters, whether relating to procedure or not, included in the Code 
of Civil Procedure at the date of commencement of the Constitution, are con- 
current legislative subject. The above words enlarge the scope of the present 
Entry, by including every matter included in the Code of Civil Procedure whe- 
ther they are matters of procedure or not.’ But there is no warrant for includ- 


(5) Renton v. Renton, (1918) 25 C.L.R. C.W.N. 999 (1002). 


; (7), Viswanath v. Harihar, 
(6) Bir Bikram v.° Tofassal, (1942) 46 Pat. 714 (725), ar? (1988) 17 
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ing in this Entry anything which neither relates to civil procedure nor is in- 
cluded in the Code.® * ; rege ee 

Arbitration —Arbitration is “a reference to the decision of one or more 
persons of a particular matter in difference between the parties”.” It is a ‘sub- 
stitution, by consent of parties, of another tribunal for the tribunals provided by 
the ordinary processes of law’. 

Analogous provisions.—Civil procedure’ in the present Entry must be held 
to exclude matters relating to the jurisdiction and powers of Courts reiating 
to matters included in Lists I and II which are specially included in Entry 95 
of List I and 65 of List II, excepting of course, those provisions of the Civil 
Procedure Code (Act V of 1908) itself, which relate to jurisdiction and powers 
of Courts, v.g., res judicaia, execution, etc., for the present Entry expressly in- 
cludes ‘all matters included in the Code of Civil Procedure’.° 
entral) Laws—Code of Civil Procedure (V of 1908) ;!°* Indian 


Existing (C 
(IX of 1908); Arbitration Act (X of 1940). 


Limitation Act 
14. Contempt of Court, but not including contempt of the 


Supreme Court. 

‘Contempt of Court’—See pp. 76-7, ante, where the law of contempt ot 
Court has been fully dealt with. 

‘Cour’.—See under 3, List II, ante. 

Analogous Provisions.—Att. 19 (2) excepts contempt of Court from the 
guarantee of “freedom of speech and expression’ and empowers the State to 
make any law relating to this subject. That legislative power 1s contained in the 


present entry. ; 
Contempt of the Supreme Court is left to be dealt with by that Court 
[Art. 129, p. 390, ante] to regulation by Parliament [Entry 77, List I, ante. 


15. Wagrancy ; nomadic and migratory tribes. 


OTHER CONSTITUTIONS 
Australia.—Sec. 51 (xxvi) of the Constitution Act gives concurrent power 
to the Commonwealth to legislate with respect to— 
“The people of any race, other than the aboriginal race in 
deemed necessary to make special laws.” 
Government of India Act, 1935.—Item 23 of List III of the Act was— 
“European vagrancy ; criminal tribes.” 
aes bi f lace to 
S "— ancy means the wandering or going about from place 
place ee on ibo has no lawful, visible means of suppres 2) who 
subsists on charity and does not work for a living though able so to do. ; 
Existing (Central) Laws. —Criminal Tribes Act (VI of 1924); Europea 
Vagrancy Act (IX of 1874). . ; 
> 6 hens and mental deficiency, including places for the 
reception or treatment of lunatics and mental deficients. 


any State, for whom it is 


i ia.‘ ivil Judi- 
faa ; icat' n India. ‘Courts of Civil J 
(8) Stewart v. Brajendra, A.1.R. 1939 june a ee aig sa a 


Cal. 628. 1 aT nature’. t 
9) Collins vy, Collins, 28 Ch. 186. proceedings of a civ. jon is a suit 
(30) ee v. “Brojendra, A T.R. 1939 which civil rights are 10 auras are legal 
Cal. 628 (635) P.C. ~~ of a’ civil nature, and ‘cht re person, prO- 

(10-a) The Civil Procedure Code of 1908, rights such as those Te 8 hich : 
as amended up to-date, consolidates the law erty, contract, be of the State. 


relating to procedure in the Courts of Civil enjoys as a citiz 
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OTHER CoNSTITUTIONS 


Government of India Act, 1935.—Item 18 of List III of the Act was the 
same as the present Entry, but “Ranchi European Mental Hospital" was placed 
in List I (item 52). 


INDIA 


“Lunacy’.—Lunacy is an “imbecility of mind, a weakness of mind between the limits 
of absolute idiocy on the one hand and of perfect: capacity on the other.”!! 


Analogous Provisions—While correction of criminals through prisons, re- 
formatories and the like has been made a State subject (Entry 4, List IL), the 
correction of mental deficients has been made concurrent, by the present entry, 


Existing (Central) Laws.—Indian Lunacy Act (IV of 1912). 
17. Prevention of cruelty to animals. 


Government of Indid Act, 1935.—The present Entry is the same as item 22 
of List III of the Act of 1935. 


Existing (Central) Laws.—Prevention of Cruelty to Animals Act (XI of 
. 
18. Adulteration of foodstuffs and other goods. 


OTHER CONSTITUTIONS 


U. S. A.—The State has the power to control adulteration of foods and 
drugs under its police powers. Congress has also legislated on the subject under 
its power of inter-State and foreign commerce,’* 


Government of India Act, 1935—This subject belonged to the State List 
under the Government of India Act, 1935 (Item 30 of List II). 


1g. Drugs and poisons, subject to the provisions of entry 59 
of List I with respect to opium. . 
OTHER CONSTITUTIONS 
Government of India Act, 1935.—Item 19 of List III of the Act was— 
“Poisons and dangerous drugs.” : 
Burma.—item 5 (16) of the Union List is the same as the above item. 
InpIaA 


‘Drug’—A. drug is defined in Sec. 3 (b) of the Drugs Act (XXIII of 1940) 
‘as follows— : : 


““drug’ includes all medicines for internal or external use of human being or animals, 
and all substances intended to be used for or: in the treatment, mitigation or prevention of 
disease in human beings or animals, other than medicines and substances exclusively used or 
Prepared for use in accordance with the Ayurvedic or Unani systems of medicine.” 


InpIa 


Existing (Ceritval) Laws-—Dangerous Drugs Act (II of 1930). Pri 
Act (XII of 1919). : Se a ees eee 


Law made by Parliament—Drugs (Control) Act (XXVI of 1950).28 





~— 


S (Control) Act, 1950, 
provides for control of the sale, supply and 


ip, Ingram v. Wyatt, (1828) 1 Hag.E. (13) The Drugs 
(12) The Dermott v. Wisconsin, (1913) disteibuti ; : 
28 U.S. 15. (1913) distribution of: drugs, in Part C. States. 
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20. Economic and social planning, 


OTHER CONSTITUTIONS 
Burma.—Item 5 (28) of the Union List is—‘Planning’, 
InpIA 


‘ oy ee 
Planning’ —Planning is essential to social and economic progress. In a 
democratic government, where the administration is diversified and is under the 
control of various persons and agencies, some integrated programme and the 
special study of particular problems e.g., material resources of the country is 
housing, population, consumption, is absolutely necessary for a long-range deve- 
pment. 


21. Commercial and industrial monopolies, combines and trusts. 


‘Monopolies, combines and trusts’—Prevention of concentration of means 
of production to the common detriment is one of the directive principles of our 
State policy [see Art. 39 (b-c), p. 197, ante]. For this. purpose, the State may 
impose reasonable restrictions upon the freedom of trade or business [sec D 
101, ante]. 


22. Trade Unions; industrial and labour disputes. 


OTHER CONSTITUTIONS 


U. S. A.—Congress has undertaken to legislate regarding labour disputes 
only as regards labour engaged in railroads. 

As regards the right of ‘collective bargaining or the right’ of the worker to 
join a trade union, the earlier attempts to guarantee such right by federal legis- 
lation failed owing to the attitude of the Supreme Court.” But in 1937, the 
Supreme Court has upheld the validity of the National Labour Relations Act, 
1935, known as the Wagner Act,"® which guarantees to all workers engaged in inter- 
State commerce to join any union, and makes it obligatory upon the employer to 
bargain collectively with the unions and not to interfere with them in any way. 
It is to be noted, however, that federal legislation relating to trade unions or 
labour disputes does not extend beyond inter-State commerce. 


Australia —Sec. 51 (xxxv) of the Constitution Act empowers Parliament 
to legislate with respect to— 

“Conciliation and arbitration for the prevention an 
extending beyond the limits of any State.” 

This placitum does not empowe 
mentalities.“7 But municipal corpora ate lav 
such instrumentalities."? The immunity of State instrumentalities 1s co 
to strictly governmental functions.’ ; 

Under the above placitum, Parliament has power (a) to make reference of 
industrial disputes to the Commonwealth Court of Conciliation ;° (b) to provide 


oie, 
(14) Texas & Ne Orleans, R v. (17) Federated Amalgamated Associ 


s Re 
@ ’ kh 930) 281 U.S. 1906) 4 C.L.R. je 
ao rhood of Ry. Clerks, (1930) ( we 4 ried Muacid Bployes 


d settlement of industrial disputes 


r Parliament to interfere with State instru- 


tions established under State laws are not 
nfined 


(1S) Adair v. U.S., (1908) 298 U.S. 161; cee: laa Corporation, 
Schechter Poultry Corporation v. U.S. C.L.R. 508. ; ; 3 
re 402 Id vy. Common 
(1935) 295 U.S. 495. (19) Merchant Service 4020) CLR 


(16) National Labour Relations Board y. wealth Steamship Assocn., ‘R. 
Hartley Act, 1947, which seeks to be 436; Engineer’s Case (1920) 28 cL 
Jones, (1937) 301 U.S. 1. _ [The validity 129). Con- 
of the Taft-Hartley Act, 1947, which seeks (20) R. v. Commonwealth cm of 
to control the waking of trade unions, has ciliation, (1910) 11 C.L.R. 
not yet been tested). 


e 
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for registration of associations and for cancellation of such registration ;” ie} 
to prohibit the doing of anything in the nature of a ‘lockout’ or ‘strike’ as de 
fined by the Act.” 

The power of arbitration conferred by this placitum is a power of tdicial 
determination. It does not authorise the establishment of a tribunal which 
would give its decree on discussion amongst themselves, without hearing the 
disputants.*4 

‘Extending beyond the limits of any one State’ means that the dispute is 
ube existing in two or more States, or in other words, covering Australian territory 
comprised within two or more States.?® 

Burma.—Item 5 (22) of the Union List is the same as the present Entry of 
our Constitution. 

Government of India Act, 1935.—Item 29 of List III of that Act was the 
same’as the present Entry. 

InDIA 


‘Trade Unions; industrial and labour disputes’—This Entry has a wide 
scope. It not only includes the power to legislate with respect to industrial 
disputes or disputes arising out of ‘industry’, but also any labour dispute,’ i.e., 
dispute arising between employers and employees of any class,—even though the 
employers were not conducting an ‘industry’ in the usual sense of that word.? 
Though the Union Parliament has no power to Iegislate on the powers of a 
Municipality (Entry 5, List II), it has power to legislate with respect to disputes 
between a Municipality and its employees, provided the legislation is, in its ‘pith 
and substance’, a legislation with respect to ‘labour disputes’? 


‘Industrial Dispute’—This expression is defined in Sec. 2 (&) of the 
Industrial Disputes Act (XIV of 1947) thus: 


“Industrial dispute’ means any dispute or difference between employers and emplo- 
yers, or between employers and workmen, or between workmen and workmen, which is con- 
nected with the employment or non-employment or the terms of employment or with the 
conditions of labour, of any person.” 

Existing (Central) Laws.—Industrial Disputes Act 
Industrial Disputes (Banking and Insurance Companies) Act (LIV 
Trade Unions Act (XVI of 1926). 
ta renin, 

(21) Australian Commonwealth Shipping settlement of industrial disputes under this 
Board v. Federated Seamen’s Union, (1925) Act _are—(a) Works Committees; (b) 


36 C.L.R. 442. Conciliation Officers; Boards - 
(22) Stemp vy. Australian Glass Manu-  ciliation; (d) Courts se Tiiquity ord oh 


(XIV of 1947) 
of 1949); 





facturers, (1917) 23 C.L.R. 226. Industrial Tribunals. In every industrial 

23 establishment employing 100 workmen or 
more, there will be a Works Committee ‘of 
representatives of employers and workmen 
to settle day-to-day difference and. to pto- 
mote amicable relations between the two 
Parties. In case of any dispute arising, 
nevertheless, Conciliation Officers, appointed 
by Government will try to reconcile the dif- 
ferences. If they fail, Government may . 
cither refer it (i) to a Conciliation Board 
for settlement by conciliation; or (ii) to a 
Court of Inquiry for enquiry and report to 
Government ; or (iii) to an Industrial Tri- 
bunal for adjudication. The award of the 
Tribunal is final and binding on the parties, 
and so an industriat dispute should end with 


) R. v. Commonwealth Court of Con- 
ciliation, (1910) 11 C.L.R. 1. 

(24) Australian Railways Union y. Vic- 

torian Ry. Conunissioners, (1930) 44 C.L. 


- 319, 

(25) Caledonian Collieries vy. Australasian 
Coal Employees, (1930) 42 C.L.R. 527. 

(1) Our entry is thus wider than the 
Australian placitum in S. 51 (xxv) [Cf. 
oe Teachers’ Case, (1929) 41 C.L.R. 


69] . 

(2) Municipal Commissioners v, P. R. 
Mukherjee, (1950) 54 C.W.N. 784. 

(3) The Industrial Disputes Act, 1947, 
provides for the investigation and settle- 
ment of industrial disputes. It replaces the 
Trade Disputes Act, 1929, by a far more 
comprehensive legislation. The agencies for 


C—11 


an award, 
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23. Social security and social insurance ;_ employment and 
unemployment. : a 


OtHER ConstITUTIONS 


U.S.A—The Federal Social Security Act, 1935, has a threefold pro- 
zramme—l. Unemployment Compensation.* 2. Old Age and Survivors’ Insu- 
rance.® 3. Public Assistance, including—(a) Old age assistance, (b) aid to 
dependent children, (c) aid to the needy blind. 


This programme is mainly carried out by the States, under the supervision 
of the national Social Security Board, and the administration is run at the cost 
of the national Government, by way of grants-in-aid. 5 


Australia—See under Entry 24, below. ; 


Canada.—It has been held that Employment and Social insurance in‘ so far 
as it affects the rights of employers and employees in the Provinces, is a subject 
within the exclusive competence of the Provincial Legislature under Sec. 92 (13), 
(‘property and civil rights in the Province’), and that, accordingly, a Dominion 
legislation (1935) which provided a system of compulsory unemployment insu- 
rance throughout Canada, was ultra vires of the Dominion Parliament. ° 


Burma—Item 5 (21) of the Union List is ‘unemployment insurance’..-2. 
Government of India Act, 1935.—Item 28 of List III was the same as the 
above Burma item. . 


INDIA 
‘Social security’ —Social security is a generic term which includes insurance 
against industrial accidents, sickness and the like. The principle underlying all 
social security legislation is that the support of deserving persons, children and the 
unemployed should not be left to doles or private charity but should be items in 
the economic programme of the State (see Art. 41, p. 198, ante). 


Existing (Central) Law.—Employees’ State Insurance Act. (XXXIV of 
1948)?; Dock Workers (Regulation of Employment) Act (IX of 1948).. 


24. Welfare of labour including conditions of work, providers 
funds, employers’ liability, workmen’s compensation,- nvalidity an 
old age pensions and maternity benefits. 


OTHER CONSTITUTIONS 


U.S.A.—Labour legislation was originally regarded as a State sublet but 
the development of the factory system and the integration: business ra ooh 
Corporations called for federal protection labour since the beginning of the 

Sean 
im 


ten chine Co. vy. Davis, (1937) ment. (in the case of women). .It applies 
sae ane Machine Co. v. Davis, ( - all Eta and my Fe etait Oy 
“wae nae : 4 < yovernment to any. 0 ‘! 
Reem v. Devis, (1937) 301 U industrial, commercial, agricultural - ae 
(6) AG. of Canada v. A.-G. for Ontario, wise. A {Corporation to be Borerstion “is 
ALR, 1937 P.C. 89. Employees’ State Insuraiee for the ad- 
(7) This Act provides for the compulsory to. be established ers ie ier this Act: 
insurance of all employees of factories and ministration of the sc oe ind. establish- 
other establishments to which this Act may be All employees in factories lies are to. be 
extended. An insured person under the Act. ments to which this Act aD ations from « 
is entitled to medical treatment and certain compulsorily insured by a ee, tobe paid. 
periodical monetary benefits for sickness, — the ‘employer and the employee, Tete anole 
disablement, employment injury and confine- to the Corporation. PS Cosrpeg : 


s 
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century. Congress, accordingly, took up labvuur legislation -as ait incident’ of. its 
power to regulate inter-State commerce and the Supreme Court has upheld such 
legislation even though “it is attended by the same incidents which attend the 
exercise of the police power of the States’. / 
As regards regulation of wages, the Supreme Court nullified the earlier 
attempts of Congress on the ground that it was an interference with the freedom 
of contract.° Later, the Supreme Court conceded the validity of fixing minimum 
wages for women, in connection with a State law:'° ; 
“What can be closer to the public interest than the health of women and their pro- 
tection from unscrupulous and over-reaching employers? And if the protection of women 
is a legitimate end of the exercise of State power, how can it Le said that the requirement 
of the payment of a minimum wage fairly fixed in order to meet the very necessities of 
existence is not an admissible means to that end? The legislature was entitled to adopt 
measures to reduce the evils of the ‘sweating system’, the exploiting of workers at wages 


so low as to be insufficient to meet the bare cost of living thus making their very helpless- 
ness the occasion of the most injurious competition,’”!¢ 

Subsequently, the Supreme Court has upheld the validity of federal legis- 
lation to fix both minimum wages as well as maximum hours of labour, in inter- 
State industries, not only as regards women but also as regards male labour 
(Fair Labour Standards Work, 1938), a 

Australia,—Placitums (xxiii) and (xxiii-A) of S. 51 of the Constitution 
Act are— : 

“(xxiii) Invalid and old-age pensions. 

(xxiii-A) The provision of maternity allowances, widows’ pensions, child endow- 
ment, unemployment, pharmaceutical, sickness and hospital benefits, medical and dental ser- 
vices (but not so as to authorise any form of civil conscription), benefits to students and 
family allowances.” 

Burma.—ttem 5 (20) of the Union List is— 

“Welfare of labour conditions of labour; loyers’ liabilit id workmen’ - 
sation; health insurance; old sex pensions.” i alae a al ie) 

Government of India Act, 1935.—Item 27 of List III of the Act was— 


“Welfare of labour; conditions of labour; provident funds; employers’ liability and 
workmen’s compensation; health insurance, including invalidity pensions; old age pensions.” 


INDIA 


‘Welfare of Labour’—Labour legislation is a concurrent subject under the 
Constitution, and such legislation would therefore apply to all labour whether 
employed in an establishment (e.g., railway) subject to the control of the Union 
or the States.?® 

. The subject-matter of this Entry, with the existing law, has been fully dealt 
with, at pp. 100-1, ante. ; 

Existing (Central) Laws.—Workmen’s Compensation Act (VIII of 1923) ;3 
Local Authorities Pension and Gratuities Act (I of 1919) ; Provident Funds Act 
(XIX of 1925); Payment of Wages Act (IV of 1936) ; Employers’ Liability 
Act (XXIV of 1938); Employment of Children Act (XXVI of 1938); Mines 
RN Lot 1938) i Mines 


(8) U. S. v. Darby Lumber Co, (1941) Railways [C.N.R. v. Att-G, 
312 U.S. 100; Second Employers’ Liability D.L.R. $80), in view of section 62 Coy Xe) 
et. ct. 


Cases, (1912) 223 U.S of the B. N. A. A 
(9) Adkins v. Children’s Hospital, (1923) (14) The Workmen's Compensation Act, 
261 U.S. $25, .,, 1923, framed on the lines of the English 
(10) West Coast Hotel Co. v. Parrish, | Workmen’s Compensation Act, lays down the 
a 300 U.S. 379. law relating to payment of compensation toa 
‘i gt) Y Sas Darby Lumber Co., (1941) workman from his employer in case of perso- 
oy tae ioe nal injury caused by accident (including occu- 
2 eg in oo : pational diseases), arising out of and in 
) is avoids the situation as in Canada course of employment, provided that the in- 


where Provinces have no right to legislate capacity lasts for 
in respect of the employees of Dominion the injury is not Gund te ee 
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Maternity Benefit Act (XIX of 1941); Mica Mines Labour 
c ; s Welfare Fund Act 
ao 1946) ; Coal Mines Labour Welfare Act (XXXII of 1947); Coal 
av es ee Fund and Bonus Schemes Act (XLVI of 1948); Minimum 
ages Act (XI of 1948); Children Pledging of Labour Act (II of 1933) # 
Indian Dock Labourers Act (XIX of 1934). ‘ 


25. Vocational and technical training of labour. 
26. Legal, medical and other professions. 


7 ‘Legal, medical and other professions’ 2°—For a full treatment, see pp. 99-100, 

Existing (Central) Laws.—The Dentists Act (XVI of 1948) has been 
enacted to regulate the profession of dentistry and to constitute ‘Dental Councils’, 
at the Centre as well as in the Provinces. The Chartered Accountants Act 
(XXXVIII of 1949) makes provision for the regulation of the profession of 
accountants and for that purpose to establish an Institute of Chartered Accoun- 
tants. The Pharmacy Act (VIII of 1948) has for its object the regulation of 
the profession of pharmacy. Indian Medical Degrees Act (VII of 1916). 


_ 27. Relief and rehabilitation of persons displaced from their 
original place of residence by reason of the setting up of the Dominions 
of India and Pakistan. 

Existing (Central) Laws.—Rehabilitation Finance Administration Act (XII 
vf 1948); Displaced Persons (Institution of Suits) Act (XLVII of 1948); 
Displaced Persons (Legal Proceedings) Act (XXV of 1949). 

Legislation by Parliament.—The Displaced Persons (Claims) Act (XLIV 
of 1950) provides for the registration and verification of claims of displaced 
persons in respect of immovable property in Pakistan. 


28. Charities and charitable institutions, 
religious endowments and religious institutions. 


charitable and 


OTHER CoNSTITUTIONS 
Burma.—Item 7 (2) of the State List is—‘Charities and charitable 
institutions.’ ; 

Government of India Act, 1935.—This was a State subject under the Act 
of 1935 (Item 34 of List II). ; 

‘Charities’ —The word ‘charities’ has acquired a technical meaning,” sine 
Pemsel’s casé,* as meaning— 

“relief of poverty, advancement of education, advancement of religion and othe 
purposes beneficial to the community.”!° 


the Burmese Constitution and Item 16 of 
List I of the Government of India Act, 1935, 
is the same as the present Entry of our 








workman. In case of the accident causing 
death, the compensation is paid to the de- 


pendants of the workman as defined in the 
Act. The Act now extends to a very wide 
field of employment, — including tapping of 
paln trees, felling of trees, extinguishing 
forest fires, hunting of wild animals, and the 
like. 

(15) By the Minimum Wages Act, 1948, 
provision has been made for the fixing of 
minimum rates of wages for certain employ- 
ments (such as in rice and oil mills, pubitc 
motor transport, tanneries, etc.) by the 
appropriate Governinent and penalty has 
heen prescribed for payment by the employer 
at any lesser rate than prescribed. 

(16) Item 5 (15) of the Union List of 


Constitution. 7 = 

(17) Chesterman y. Federal Commissioner, 
(1926) A.C. 128. 

(18) Comsienea, of I. T. v. 
1891) A.C. 531 ( ‘ : 
: (19) See also Trustees of Tribune Press 
vy. Commissioner of Income-tax, ( 1939) 43 
C.W.N. 1065 (P.C.), All India Spinners 
Association v. Commissioner of Income-tas, 
(1944) 49 C.W.N. 1 (P.C.)3 Haridasi v. 
Secretary of State, 7 Cal. 304 (P.C.) ; art 
tha Pathsala v. Bhagavati, (1937) All. 3 ( ‘ 
C.); Parmanandas v. Penayek, 7 Bom, 1 


(P.G.) 


Pemsel, 
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‘Charities’, ‘Charitable institutions’, ete—The additional words after 
‘charities’ in this entry are only illustrative of the directions which the power to 
legislate in respect of charities may take. The word ‘charities’ is a generic term 
of wide scope, including all public secular, charitable and religious trusts and 
institutions, recognised as such by the Indian law, and a power to legislate in 
respect of charities will include the power to legislate in respect of all matters 
connected with charitable and religious institutes and endowments.'** 


29. Prevention of the extension from one State to another 
of infectious or contagious diseases or pests affecting men, animals 
or plants. 

‘Prevention of extension of infectious discases or pests’ —This Entry is the 
same as item 30 of List III of the Government of India Act, 1935. 


Existing (Central) Laws.—Destructive Insects and Pests Act (II of 1914) ; 
Livestock Importation Act (IX of 1898); Lepers Act (III of 1898); Epidemic 
Diseases Act (III of 1897). 


30. Vital statistics including registration of births and deaths. 


OTHER CONSTITUTIONS 
Burma.—Item 6 (3) of the State List is—‘Registration of births, deaths and 
marriages.’ 


Government of India Act, 1935.—‘Registration of births and deaths’ was 
included in Item 14 of List IT. 


InpIa 
Analogous Provision —See Entries 69, 94 of List 1; 45 of List IIL. 


Existing (Central) T.aw.—Rirths, Deaths and Marriages Registration Act 
(VI of 1886). 


31. Ports other than those declared by or under law made 
by Parliament or existing law to be major ports. 


‘Ports other than major porls'—Major ports’ are included in Entry 27 of 
List I. All other ports are included in the present Entry.?° 


Existing (Central) laws.—Ports Act (XV of 1908). 


32. Shipping and navigation on inland waterways as regards 
mechanically propelled vessels, and the rule of the road on such 
waterways, and the carriage of passengers and goods on inland 
waterways subject to the provisions of List I with respect to national 
waterways. 


Orxer CoNnsTITUTIONS CATER 
Government of India Act, 1935.—Item 32 of List III was— 


“Shipping and navigation on inland waterways as regards mechanically propelled 
yeasels, and the rule of the road on such waterways; carriage of Passengers and goods on 
inland waterways.” 


SSS 
(19-2) Manikkasundara v. Nayudu, (1946) (20) Under the Government of India Act, 


F.L.J. 57; Gadadhar vy. Prov. of Orissa 1935, these other ports were included in It 
A.T.R. 1950 Orissa 47. : Settaie Co pre ea 
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INDIA 
‘Shipping and navigation on inland i 
Q waterways other than national water- 
ways’—The present Entry includes the same subjects as regards inland water- 


ways (other than ‘national waterways’ i i i 
‘ A ys’) as are included in Entries 2 
List I as regards ‘national waterways’. tere 


Existing (Central) Laws,—Indian Merchant Shipping Act (XXI of 1923). 


-- 33. Trade and commerce in, and the producti 

eae in, production, supply and 
ee a Ve of industries where the contol of such 
idustries by the Union is declared by Parli t by | - 
dient in the public interest. z tna gene 


_ . ‘Trade, Commerce, production, supply, distribution, relatin 

industries declared by Parliament Tio Eats has to be read sith fee . 
List I, which empowers Parliament to vest the control of particular industries 
in the Union. In respect of such industries, the State shall lose its exclusive 
powers under Entries 26-27 of List IT, and these powers will be concurrent. 


34. Price control. 


ce OrHeEr ConstITUTIONS 

__U.S.A.—Control of prices by the State was originally regarded as an undue 
interference with the freedom of property and contract. But-an exception was 
later introduced as regards businesses ‘affected with public interests’*? It has 
also been held permissible under the police power, to restrict harmful methods of 
competition.2* During War, the power unquestionably follows from the 
‘Defence power’. 

Australia.—tIn time of peace, price control by the States was held to be ira 
vires being in contravention of freedom of inter-State trade and commerce under 
S. 92.4 But in time of peace, it is justified by the ‘Defence power’ of the Com- 
monwealth,2* which subsists even after the cessation of actual hostilities.* 


Government of India Act, 1935.—There was no item in that Act corres- 
ponding to the present Entry. But the power was deduced in favour of the 
Provincial Legislature under its power over distribution of goods, under Item 29 
of List II.2 But the attempt to punish black-marketing as an offence against 


public order failed.’ 


INDIA 


_"Price Control’—The present Entry creates concurrent and independent 
power Of legislation for price control. Tt need not be deduced from other powers, 


such as defence, distribution of articles, etc. : 


35. Mechanically propelled vehicles including the principles 
on which taxes on such vehicles are to be levied. 


= a ee ee eee eee 


(21) Chsapeake v. Manning, 186 U. S. nou Farey v. Burvett, (1916) 21 Cub. 


238 (246). oi cts 
(22) Tyson vy. Banton, (1927) 273 U.S.. | (1) Dawson v. Commontvealth, (1947) 73 
Pe C.LR. 157. 1 A TLR. 194 
see, Sunshine Anthracite Co. v. Adkins, 2 peo v. Protapmudt, cae 
) 310 U.S. 381. Cal, 197 (204) « acudev, (1950) D.L.R. 56 


(24) McArthur v. Queensland, (1920) 28 (3) Rex v. B 
CLLR. 530. (FC), 
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OTHER CONSTITUTIONS 

Government of India Act, 1935—Item 20 of List IIf of the Act was-— 
‘Mechanically propelled vehicles.’ 

Burma.—Item 5 (18) of the Union List is the same as the above item. 

INDIA 
Existing (Central) Laws——Motor Vehicles Act (1V of 1939)- 
. Analogous Provisions.—Vehicles other than mechanically propelled vehicles 

are included in Entry 13 of List II. See also Entries 24 and 30 of List I. 

36. Factories. 


' OTHER CONSTITUTIONS : 


Burma.—Item 5 (19) of the Union List is the same as the present Entry of 
our Constitution. 


Government of India Act, 1935.—Item 26 of List III of that Act was the 
same, : Pa me Re ay Ma at ate ae 


INDIA 
‘Factory’—A factory is thus described in Halsbury.— 


“Every place in which any manual labour is exercised by way of trade or for purposes 
of gain in or incidental to the making of any article, of part of any article or altering, re- 
pairing, ornamenting, or finishing it, or otherwise adapting it for sale is prima facte a 
‘factory’ or a ‘workshop’. If the employer of those who work there has the right of access 
to the place or has control over it; if any machinery moved or worked by steam, water 
or other mechanical power is used in such manufacture, or in aid af such manual labour, the 
place is a ‘factory’, If no machinery moved or worked by any mechanical power is used, 
there the place is, generally speaking, a ‘workshop’; but to this rule there are some 


exceptions,’* 


Existing (Central) Laws—Factories Act (LXITI of 1948)§; Cotton 
Ginning and Pressing Factories Act (XII of 1925). 


37. Boilers. 


_  ‘Boiler’.°—A boiler is a closed vessel for generating steam under pressure. 
'... Existing (Central) Laws.—Indian Boilers Act (V of 1923). 


38. Electricity. 





(4) Halsbury’s. Laws of England. 

(5) The Factories Act (LXIII of 1948) 
replaces the Factories Act (XXV of 1934) 
by.a far more comprehensive enactment. A 
factory. under this Act includes any premises 
where 10 or more workers are working in a 
manufacturing process. The Act deals with 
various matters relating to employment of 
labour in factories, such as health, safety, 
welfare, working hours, employment of young 
persons, leave. As regards working hours, 
the distinction between seasonal and non-:ea- 
sonal factories has been abolished and for all 
factories, the maximum hour of work for an 
adult worker is 48 hours a week, and there 
are further restrictions as regards employment 
of women. As regards health, provisions 
have heen made for cleanliness, yentilation, 





‘Electricity’’—See, in this connection, Arts. 287-8. 





- drinking water, latrines, spittoons and the like 


and for prevention of overcrowding, dust 
and fume. Under ‘welfare’, there are-fur- 
ther provisions for washing,.storing and 
drying clothing; shelters, lunch-rooms, . can- 
teens, creches, first-aid appliances. In the 
interest of safety, provision has been made 
for fencing machinery, precautions regarding 
cranes, revolving machinery, pressure plant 
and the like, for protection of eyes, preven- 
tion of employment of young persons on 
dangerous machines. 

(6) This entry is the same as item 21 of 
ron TIT of the Government of India Act, 

(7)_This Entry is the same as item 31 of 
ee IIT of the Government of India Act, 


' 


888 Tue Constrrution oF INDIA {7tH Scu. * 


Existing (Central) Laws.—Indian Electricity A ; icity 
(Supply) Act (LIV of 1948). SNe asa eee 


39. Newspapers, books and printing presses. 


OrHER ConstITUTIONS 


Burma.—ltem 5 (16) of the Union List is the same as the present Entry 
of our Constitution. 


Government of India Act, 1935.—Item 17 of List IiI of that Act was also 
identical. 
INDIA 

. Existing (Central) Laws.—See pp. 845, ante. 

40. Archaeological sites and remains other than those declared 
by Parliament by law to be of national importance. 

Analogous Provision.—Read with Entry 67, List I. 

ita (Central) Lows.—Ancient Monuments Preservation Act (VII of 


_41. Custody, management and disposal of property (including 
agricultural land) declared by law to be evacuee property. 

Law made by Parliament—Administration of Evacuee Property (XXXI of 
1950). 


42. Principles on which compensation for propery acquired 
or requisitioned for the purposes of the Union or of a State or for any 
other public purpose is to be determined, and the form and the 
manner in which such compensation is to be given. 

‘Principle, form and manner of payment of compensation for acquisition or 
requisition’.—See p. 156, ante; Ientries 32 of List I: 36 of List TI. 

Existing (Central) Laws.—Requisitioned Land (Apportionment of Com- 
pensation) Act (LI of 1949); Land Acquisition Act (I of 1894). 

43. Recovery in a State of claims in respect of taxes and othe? 
public demands, including arrears of Jand-revenue and sums reco- 
verable as such arrears, arising outside that State. 

44. Stamp duties other than duties or fees collected by means 
of judicial stamps, but not including rates of stamp duty. 

‘Stamp duties’ —Fees collected by judicial stamps are included in Entries 77 
of List I; 3 of List II. ; 

Non-judicial stamps are included in the present Entry, but rates are included 
in Entries 91 of List I and 63 of List II. 

45. Inquiries and statistics for the purposes of any of the matters 
specified in List II or List III. 

‘Inquiries and Statistics’ °—See under Entry 94 of List I. 

Existing (Central) Lazy.—Industrial Statistics Act (XIX of 1942). 


ee ee ge 


(8) See section 92 (15) of the British List IIT of the Government of India Act, 
North America Act, and items 24 and 35 of 1935, 
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46. Jurisdiction and powers of all Courts, except the Supreme 
_ Court, with respect to any of the matters in this List. 


Government of India Act, 1935.—Item 15 of List III of the Act was 
identical. 

Analogous Provisions —See under Entries 77 of List I; 65 of List II; 
2 of List ITI. 


47. Fees in respect of any of the matters in this List, but not 
including fees taken in any Court. 


‘Fee’ —This Entry corresponds to Items 25 and 36 of List III of, the Act 
of 1935, 


Analogous Provisions.—Sez Entries 96 of List I and 66 of List II. 


EIGHTH SCHEDULE. 
[Articles 344 (1) and 351.] 


Languages. 
t. Assamese. 
2. Bengali. 
3. Gujarati. 
4. Hindi. 
5. Kannada. 
6. Kashmiri. 
7. Malayalam. 
8. Marathi. 
g. Oriya. 


10. Punjabi. 
11. Sanskrit. 


12. Tamil. 
13. Telugu. 
14. Urdu. 
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APPENDIX I 


THE CONSTITUTION (SCHEDULED CASTES) ORDER, 1950. 


In exercise of the powers conferred by clause (1) of Article 341 of the 
Constitution of India, the President, after consultation with the Governors and 
Rajpramukhs of the States concerned, is pleased to make the following Order, 
namely :— ; 

1. This Order may be called THe Constirution (ScHEDULED Castes) ORDER, 
1950. 

2. Subject to the provisions of this Order, the castes, races or tribes, or parts 
of, or groups within, castes or tribes, specified in Parts I to XVI of the Schedule 
to this Order shall, in relation to the States to which those Parts respectively relate, 
be deemed to be Scheduled Castes so far as regards members thereof resident in 
the localities specified in relation to them in those Parts of that Schedule. 


3. Notwithstanding anything contained in paragraph 2, no person who 
professes a religion different from Hinduism shall be deemed to be a member of a 
Scheduled Caste : 

Provided that every member of the Ramdasi, Kabirpanthi, Mazhabi or Sikligar 
caste resident in Punjab or the Patiala and East Punjal) States Union shall, in 
relation to that State, be deemed to be a member of the Scheduled Castes whether 
he professes the Hindu or the Sikh religion. 

4. Any reference in the Schedule to this Order to a district or other territorial 
division of a State shall be construed as a reference to that district or other terri- 
torial division as existing on the 26th January, 1950. 


THE SCHEDULE 


Part I—Assam 
Throughout the State :— 
1 Bansphor g Lalbegi 
2 Bhuinmali or Mali 10 Mahara 
3 Brittial-Bania or Bania 11 Mehtar or Bhangi 
4 Dhupi or Dhobi 12 Muchi 
5 Dugla or Dholi 13 Namasudra 
Hira 14 Patni 
7 Jhalo or Malo : 15 Sutradhar 


8 Kaibartta or Jaliya 
Part II—Bimar 
1. Throughout the State :— 


1 Bauri 11 Hari, including Mehtar 
- 2 Bantar 12 Kanjar 

3 Bhogta 13 Kurariar 

4 Chamar 14. Lalbegi 

5 Chaupal 15 Mochi 

6 Dhobi 16°Musahar 

7 Dom 17 Nat 

8 Dusadh, including Dhari or Dharhi 18 Pan 

9 Ghasi : 19 Pasi 

10 Halalkhor ~~ ta. oe 20 Rajwar 


at Turi 


8ge 


ar In Patna and Tirhut divisions, 
Purnea and Palamau :— 


Bhumij 
3. In Patna, Shahabad, Gaya and 
Bhuiya 


In Shahabad district -— 
Dabgar 


4. 
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and the districts of Monghyr, Bhagalpur, 


Palamau districts :— 


Part III—Bompay 


1. Throughout the State :-— 

1 Ager 

2 Asodi 

3 Bakad 

4 Bhambi 

5 Bhangi 

6 Chakrawadya-Dasar 

7 Chalvadi 

8 Chambhar, 
Samagar 

g Chena-Dasaru 

10 Chuhar or Chura 

11 Dakaleru 

12 Dhegu-Megu 

13 Dhor 

14 Garoda 

15, Halleer 

16 Halsar, 
savar 

17 Holaya, or Garode 


or 


Mochigar, or 


or Haslar, or MHul- 


18 Kolcha, or Kolgha 

19 Lingader 

20 Machigar 

21 Madig, or Mang 

22 Mahar 

23 Mahyavanshi 

24 Mangarudi 

25 Meghval, or Menghwar 
26 Mini Madig 

27 Mukri 

28 Nadia 

29 Rohit 

go Shenva, or Shindhaya 
31 Shingdav, or Shingadya 
32 Sochi 

33 Timali 

34 Turi 

35 Vankar 

36 Vitholia 


2. Throughout the State except in Gujrat division :— 


Mochi 


3. In North Kanara district :— 
Kotegar 


Part 1V—Mapnya PRADESH 


Scheduled Castes 
1 Basor or Burud 
2 Bahna or Bahana 
3 Balahi or Balai 
4 Chamar 
5 Dom 
6 Mang 
7 Mehtar or Bhangi 
8 Mochi 
9 Satnami 
10 Audhelia 
11 Bedar 


12 Chadar 
13 Dahait or Dahayat 


14 Dewar 
15 Dhanuk 


Localities 


Throughout the State. 


UW + YY 


In Bilaspur district. 

In Akola, Amravati 
districts. erie 

In Bhandara and Sagar districts. 

In Damoh | sub-division of Sagar 
district. 

In_ Bilaspur, 
Sarguja and 
In Sagar district excep 
sub-division thereof, 


and Buldana 


Durg, Raipur, Bastar, 
Raigarh districts. 
t in Damoh 
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Scheduled Castes Localities. 

16 Dohor In Akola, Amravati, Buldana, 
Yeotmal, Balaghat, Bhandara. 
Chanda, Nagpur and Wardha 
districts. 

17 Ghasi or Ghasia In Akola, Amravati, —_ Buldana, 
Yeotmal, Balaghat, Bhandara, 
Bilaspur, Chanda, Durg, Wardha, 
Nagpur, Rajpur, Sarguja, Bastar 
and Raigarh districts. 


18 Holiya In Balaghat and = Bhandra_ dis- 
tricts. 
1g Kaikadi In Akola, Amravati, §Buldana, 


Yeotmal, Bhandara, Chanda, 
Nagpur and Wardha districts. 


20 Katia In Akola, Amravati, Buldana 
Yeotmal, Balaghat, Betul, Bhandara’ 
Bilaspur, Chanda, Durg, Nagpur» 
Nimar, Raipur, Wardha, Bastar, Sar° 
guja and Raigarh districts, in Hoshan*. 
gabad and Seoni-Malwa tahsils of 
Hoshangabad district; in Chhind- 
wara district excep! in Seoni sub- 
division thereof; and in Sagar 
district except in Damoh  sub- 
division thereof. 


21 Khangar In Bhandara, Buldana and Sagar 
districts; and in Hoshangabad 
and Seoni-Malwa tahsils of Hoshan- 
bad district. 


a2 Kori In Amravati, Balaghat, Betul, Bhandara, 
Buldana, Chhindwara, Jabalpur, 
Mandla, Nimar, Raipur, Sagar, Durg, 
Bastar, Sarguja and Raigarh districts ; 
and_in Hoshangabad district except 
a Harda and Sohagpur tahsils there- 
of. 


23 Madgi In Akola, Amravati, Buldana, Yeotmal, 
Balaghat, Bhandra, Chanda, Nagpur, 
and Wardha districts. 

Throughout the State except in Harda 
and Sohagpur tahsils of Hoshangabad 
district. 

In Sohagpur tahsil of Hoshangabad 
district. 


Part V—Mapras 


24 Mahar or Mehra 


25 Rujjhar 


Throughout the State :— 


1 Adi Andhra ; 9 Bariki 

2 Adi Dravida 10 Bavuri 

3 Adi Karnataka 11 Bellara 

4 Ajila . 12 Byagari 
ne 13 Chachati 

7 Bakuda : 14 Chakkiliyan 


: : 15 Chalavadi 
8 Bandi 16 Chamar 
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17 Chandala 

18 Cheruman 

19. Dandasi 

20 Devendrakulathan ; 

21 Dom or Dombara, Paidi, Pano 

22 Ghasi or Haddi, Relli Sachandi 

23 Godagali 

24 Godari 

25 Godda 

26 Gosangi 

27 Hasla 

28 Holeya 

29 Jaggali 

30. Jambuvulu 

31 Kadan 

32 Kalladi 

33 Kanakkan 

34 Karimpalan 

35 Kodalo 

36 Koosa 

37 Koraga 

38 Kudubi 

39 Kudumban 

4o Kuravan 

41 Kurichchan 

42 Madari 

43 Madiga 

44 Maila 

45 Mala (including Agency 
Malas) 

46 Mala Dasu 
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47 Malasar 
48 Matangi 
49 Mavilan 
50 Moger 

51 Muchi 
52 Mundala 
53 Nalakeyava 
54 Nayadi 
55 Pagadai 
56 Painda 
57 Paky 

58 Pallan 

59 Pambada 
60 Pamidi 

61 Panan 

62 Panchama 
63 Panniandi 
64 Paraiyan 
65 Paravan 
66 Pulayan 
67 Puthirai Vannan 
68 Raneyar 
69 Samagara 
7o Samban 
71 Sapari 

72 Semman 
73 Thoti 

74 Tiruvalluvar 
75 Valluvan 
76 Valmiki 
77 Vettuvan 


Part VI—OrIssA 


‘Throughout the State :— 


1 Adi-Andhra 

2 Amant or Amat 
3 Audhelia 

4 Badaik 

5 Bagheti 

6 Bajikar 

7 Bari 

8 Bariki 

9 Basor or Burud 
1o Bauri 

11 Bauti 

12 Bavuri 

13 Bedia or Bejia 
14 Beldar 

15, Bhata 

16 Bhumji 

17 Chachati 

18 Chamar 

19 Chandala (Chandal) 
20 Cherua or Chhelia 
21 Dandasi 

22 Desuabhumji 
23 Dewar 


24 Dhanwar 
25 Dharua 
26 Dhoba or Dhobi 
27 Dom or Dombo 
28 Dosadha 
29 Ganda 
30 Ghantarghada or Ghantra 
31 Ghasi or Ghasia 
32 Ghogia 
33 Ghusuria 
34 Godagali 
35 Godari 
36 Godra 
37 Gokha z 
38 Gunju or Ganju . 
39 Haddi or Hadi or Hari 
40 a 
1 Jaggali 
a erm or Kandara 
43 Karua 
44 Katia 
45 Kela 
46 Khadala 


[App: I 





55 

56 Mala or Jhala 
57 Mang 

58 Mangan 

59 Mehra or Mahar 
60 Mehtar or Bhangi 
61 Mewar 

62 Mochi or Muchi 
63 Mundapotta 

64 Nagarchi 

65 Paidi 

66 Painda 

67 Pamidi 

68 Pan or Pano 

69 Panchama 

70 Panika 


Throughout the State :— 


t Ad Dharmi 
2 Bangali 

3 Barar 

4 Batwal 

5 Bawaria 

6 Bazigar 


13 Dumna or Mahasha 
14 Gagra 

15 Gandhila 

16 Kabirpanthi 

17 Khatik 


1 Agariya 
2 Badi 
3 Badhik 
4 Baheliya 
5 Baiga 


Part VII—Punyas 


z 26 Pherera 
-, 28 Sanhai 


: 31 Sapela 
~ 33 Sikligar 


Parr VJI[—Urrar Prapesu. 
1, Throughout the State :— 


"12 Banmanus 
- 15 Basor 


* +18 Beriya 
20 Boksa 
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71 Panka eee 
72 Pantanti Se Mee 


' 73 Pap 


74 Pasi eget ae 

75 Patial or Patikar or Patratanti. 
or Patua eats coe ee 

76 Pradhan fT ee 

77 Rajna sea Ss 

78 Relli 

79 Sabakhia 

80 Samasi 

81 Sanei 

82 Sapari 

83 Satnami 

84 Sidhria 

85 Sinduria 

86 Siyal 

87 Sukuli 

88 Tamadia 

89 Tamudia 

go Tiar or Tior 

gi Turi 

g2 Valamiki or Valmiki 





18 Kori or Koli 

tg Marija or Marecha: LadsSgaey via 
20 Mazhabi et 
21 Megh Baa, ' 
22 Nat 
23 Od 
24 Pasi 
25 Perna 





27 Ramdasi or Ravidasi 


29 Sanhal 
go Sansi 


32 Sarera 


34 Sirkiband 


i Bangali 3 


13 Bansphor 
14 Barwar 


16 Bawariya 
17 Beldar 


1g Bhantu 
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21 Bhuiya Kanjar 
22 Bhuyiar - aaa 

23 Boria 45 Karwal 

4 Chama: 46 Khairaha 

25, Chero 47 Kharot 

26 Dabgar 48 Kharwar (excluding Benbansi) 
27 Dhangar 49 Kol 

28 Dhanuk 50 Korwa : 
29 Dharkar 51 Lalbegi 

30 Dhobi ; 52 Majhwar 

31 Dhusia, or Jhusia 53 Nat 
5 ee 54 Pankha 

55 Parahiya 

34 Dusadh - 56 Pasi 
35 Gharami 57 Patari 
36 Ghasiya 58 Rawat 
37 Gual 59 Saharya 
38 Habura 60 Sanaurhiya 
39 Hari 61 Sansiya 
40 Hela 62 Shilpkar 
41 Jatava 63 Turaiha 
42 Kalabaz 


a. In Bundelkhand division and the portion of Mirzapur district south 
Kaimur Range :— 
Gond 
Part I[X—West BENGAL 


Throughout the State :-— 

1 Bagdi 30 Konal 

2 Bahelia 31 Konwar 
3 Baiti 32 Kora 

4 Bauri 33 Kotal - 

5 Bediya 34 Lalbegi 

6 Beldar 35 Lodha 

7 Bhuimali 36 Lohar 

8 Bhuiya 37 Mahar 

g Bhumij 38 Mahli 

to Bind 39 Mal 

11 Chamar 40 Mallah 
12 Dhoba 41 Malpahariya 
13 Doal 42 Mehtor 
14 Dom 43 Muchi 

15 Dosadh 44 Musahar 
16 Ghasi : : 45 Nagesia 
17 Gonrhi 46 Namasudra 
18 Hari ~ 47 Nuniya 
19 Jalia Kaibartta 48 Paliya 
20 Jhalo Malo or Malo 49 Pan 
21 Kadar 50 Pasi 
a2 Kandra 51 Patni 

23 Kaora 52 Pod 
24 Karenga 53 Rabha |. 
25 Kastha 54 Rajbanshi 
26 Kaur 55 Rajwar 
27 Khaira 56 Sunri 

28 Khatik 57 Tiyar 

58 Turi 


29 Koch 
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Part X—HyperaBap 


Throughout the State :— 
1 Anamuk 
2 Aray (Mala) 
3 Arwa Mala 
4 Beda (Budga) 
5 Bindla 
6 Byagara 
7 Chalvadi 
8 Chambhar 
9 Dakkal (Dokkalwar) - 
10 Dhor 
w Ellamalwar (Yellammala- 
wandlu) 
12 Holeya 
13 Hoeleya Dasari 
14 Kolupulvandlu 
15 Madiga 
16 Mahar 


Jangam 


Mala 

Mala Dasari 

Mala Hannai 
Malajangam 

Mala Masti 

Mala Sale (Netlani) 
Mala Sanyasi 
Mang 

Mang Garodi 
Manne 

Mashti 

Mehtar 

Mitha Ayyalvar 
Mochi 

Samagara 
Sindhollu (Chindollu) 


17 
18 
19 
20 
21 
22 


32 


Part XI—Mapuya BHARAT 


Throughout the State :— 
1 Bagri or Bagdi 
2 Balai 
3 Barahar or Basod 
4 Bargunda 
5 Bedia 
‘6 Bhambi 
7 Bhangi or Mehtar 
Chamar 
9 Chidar 
io Dhanuk 


11 Kanjar 
12 Khatik 
13 Koli 
14 Mahar 
15 Mochi 
16 Nat 

17 Pardhi 
18 Pasi 
1g Sansi 


Part XII—Mysore 


‘Throughout the State :— 
1 Adidravida 
2 Adikarnataka 
3 Banjara or Lambani 


4 Bhovi 
5 Koracha 
6 Korama 


Part XIII—Patiata AND East Punyas States Union 


‘Throughout the State :— 
1 Ad Dharmi 
2 Bangali 
3 Barar 
4 Batwal 
5 Bawaria 
“6 Bazigar 
7 Balmiki‘or Chura 
8 Bhanjra 
9 Chamar 
10 Chanal 
a1 Dagi 
12 Dhanak 
13 Dumna or Mahasha 
14 Gagra 
15 Gandhila 
16 Kabirpanthi 
317 Khatik 


C~11g 





18 Kori or Koli 

19 Marija or Marecha 
20 vo 

21 Me 

22 Nat 

23 Od 

24 Pasi 

25 Perna 

26 Pherera 

27 Ramdasi or Ravidasi 
28 Sanhai 

29 Sanhal 

30 Sansi 

31 Sapela 

32 Sarera 

33 Sikligar 

34 Sirkiband 
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Part XIV—RayjasTHAN 
Throughout the State :— 


1 Adi Dharmi . 23 Kapadia Sansi 
2 Aheri 24 Rhewes 

3 Badi_ 25 Khatka 

4 Bagri 26 Kooch Band 
5 Bajgar 27 Koria 

6 Bansphor 28 Kunjar 

7 Bargi ; - 29 Madari (Bazigar) 
8 Bawaria 30 Majhabi 

9 Bhand 31 Mehar 

10 Bhangi 32 Mehtar 

11 Bidakia 33 Mochi 

12 Chamar 34 Nut 

13 Chura 35 Pasi 

14 Dabgar . 36 Raigar 

15 Dhankia 37 Ramdasia 
16 Dheda 38 Rawal 

17 Dome 39 Sarbhangi 
18 Gandia 40 Singiwala 
19 Garancha Mehtar 41 Sansi 
20 Godhi 42 Thori 
21 Jatia 43 Tirgar 
22 Kalbelia 44 Valmiki 


Part XV—SAURASHTRA 
Throughout the State :— 


1 Bawa (Dhedh) 9g Meghwal 
2 Bhangi 10 Senva 

3 Chamadia 11 Shemalia 
4 Chamar 12 Thori 

6 Dangashia 13 Turi 

6 Garoda 14 Turi-Barot 
7 Garmatang 15 Vankar 

8 Hadi 


Part XVI—TravancoreE-CocHIN 
Throughout the State :— 


1 Ayyanavar 16 Panan 

2 Bharatar 17 Paravan 

3 Chakkiliyan 18 Parayan (Sambavar) 
4 Domban 1g Pathiyan 

5 Eravalan 20 Perumannan 
6 Kakkalan a1 Pulayan 

7 Kanakkan 22 Thandan 

8 Kavara 23 Ulladan 

g Kootan (Koodan) 24 Uraly 

10 Kuravan 25 Vallon 

11 Mannan 26 Valluvan 

12 Nayadi. 27 Vannan 

13 Padannan 28 Velan 

14 Pallan 29 Vetan 


15 Palluvan go Vettuvan 


APPENDIX II 


THE CONSTITUTION (SCHEDULED TRIBES) ORDER, 1950 


In exercise of the powers conferred by clause (1) of Article 342 of the Consti- 
tution of India the President, after consultation with the Governors and Rajpramukhs 
of the States concerned, is pleased to make the following Order, namely :— 


1. This Order may be called THe ‘Constirution (SCHEDULED TRIBES) ORDER, 
1950. 

2. The tribes or tribal communities, or parts of, or groups within, tribes 
or tribal communities, specified in Parts I to XIV of the Schedule to this Order 
shall, in relation to the States to which those Parts respectively relate, be deemed to 

_ be Scheduled Tribes so far as regards members thereof resident in the localities 
specified in relation to them respectively in those Parts of that Schedule. 


3. Any reference in the Schedule to this Order to a district or other territorial 
division of a State shall be construed as a reference to that district or other territorial 
division as existing on the 26th January, 1950. 


THE SCHEDULE 


e Part I—Assam 
1. In the Autonomous Districts :— 
1 Dimasa (Kachari). 6 Lakher. 
2 Garo. 7 Any Lushai (Mizo) tribes. 
3 Hajong. 8 Mikir. 
4 Khasi and Jaintia. g Any Naga tribes, 
5 Any Kuki tribes, to Synteng. - 
2. In the Tribal Areas other than the Autonomous Districts :— 
1 Abor. 7 Mishmi. 
2 Aka. 8 Any Naga tribes. 
3 Apatani. g Singpho. 
4 Dafla. 10 Momba. 
5 Galong. : 11 Sherdukpen. 
6 Khampti. 
3. In the State of Assam excluding the Tribal Areas :— 
1 Boro—Borokachari. _ § Laling. 
2 Deori. 6 Mech. 
3 Hojai. . 7 Miri. 
4 Kachari. 8 Rabha. 


Part II—Briar 
1. Throughout the State :— 


1 Asur. 8 Chero. 

2 au 9 per alae 
3 udi. : 10 Gond. 

4 Bedia. 11 Gorait. 

5 Binjhia. 12 Ho, 

6 Birhor. 13 Karmali. 


7 Birjia. 14 Kharia. 
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15 Kharwar. 22 Mal Pahari 
ria. 
16 Pond: 23 Munda. 
” mo 24 Oraon. 
I ora. 25 Parhaiya. 
19 pies 26 Santal. 
20 Lohira. i i 
21 Mahli, oom 
aes oe of Ranchi, Singbhum, Hazaribagh, Santal Parganas and 
Bhumij. 


Part III—BomsBay 


Throughout the State :— 


1 Barda. 

2 Bavacha. 

3 Bhil, including Bhagalia, Bhil 
Garasia, Dholi Bhil, Dungri 


Bhil, Dungri Garasia, Mewasi 
Bhil, and Tadvi Bhil. 

4 Chodhara. 

5, Dhanka. 

6 Dhodia. 

7 Dubla. 

8 Gamit or Gamta. 

g Gond. 

10 Kathodi or Katkari. 

11 Konkna. 


12 Koli Dhor. 

13 Koli Mahadev. 

14 Mavchi. 

15 Naikda or Nayak. 

16 including Advichincher and Phanse 
Pardhi. 

17 Patelia. 

18 Pomla. 

19 Powara. 

20 Rathawa. 

21 Thakur. 

22 Valvai. 6 

23 Varli. 

24 Vasava. 


Part IV—Mapuya PRADESH 


In (1) Melghat taluk of -Amravati dis- 
trict. 

(2) Baihar tahsil of Balaghat dis- 
trict. 


(3) Bhanupratappur, Bijapur, 
Dantewara, — Jagaldapur, Kanker, 
Kondagaon, Konta_ and Narayanpur 
tahsils of Bastar district. 

(4) Betul and Bhainsdehi tahsils of 
Betul district. 

(5) Katghora tahsil of Bilaspur dis- 
trict. 

(6) Suroncha and Gharchiroli tahsils 
of Chanda district. 


1 Andh. 

2 Baiga. 

3 Bhaina. 

4 Bharia-Bhumia, 
Bhumia. 

5 Bhattra. 

6 Bhil. 

7 Bhunjia. 

8 Binjwar. 


or Bhuinhar- 


(7) Amarwara, Chhindwara and 
Lakhnadon tahsils of Chhindwara 
district. 


(8) Balod (Sanjari) tahsil of Durg 
district. 

(9) Mandla, Niwas and Ramgarh 
(Dindori) tahsils of Mandla district. 

(10) Harsud tahsil of Nimar 
district. 

(11) Dharamjaigarh, Ghargoda, 
Jashpurnagar and Kharsia tahsils © 
Raigarh district. se : 

(12) Ambikapur, Baikunthpur, 
Bharatpur, Janakpur, Manendragarh, 
Pal, Samari and Sitapur tahsils 0! 
of Sarguja district :— 


g Birhul or Birhor. 

10 Dhanwar. 

11 Gadaba or Gadba. ; 

12 Gond [including Madia 
and Mudia (Muria)]. 

13 Halba. 

14 Kamar. 

15 Kawar or Kanwar. 

16 Kharia. 


(Maria) 
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17 Kondh or Khond or Kandh. 
18 Kol. 
19 Kolam. 
20 Korku. 
-21 Korwa. 
_ 22 Majhwar. 
23 Munda. 
24 Nagesia or Nagasia. 
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gor 


25 Nihal. 

26 Oraon. 

27 Pardhan. 

28 Pardhi 

2g Parja. 

go Saonta or Saunta. 
31 Sawar or Sawara. 


Part V—Mapbras 


Throughout the State :— 

: Aranadan, 

2 Bagata. 

3 Bhottadas—Bodo Bhottada, Muria 
Bhottada and Sano Bhottada. 

4 Bhumias—Bhuri Bhumia and Bodo 
Bhumia. 

5, Chenchu. 

6 Gadabas—Boda Gadaba, Cerllam 
Gadaba, Franji Gadaba, Jodia Gadaba 
Olaro Gadaba, Pangi Gadaba and 
Pranga Gadaba. 

7 Gondi—Modya Gond and Rajo 
Gond. 

8 Goudus—Bato, Bhirithya Dudho- 
kouria, Hato, Jatako and Joria. 

9 Kosalya Goudus—Bosothoria 
Goudus, Chitti Goudus, Dangayath 
Goudis, Doddu Kamariya, Dudu 
Kamaro, Ladiya Goudus and 
Pullosoriya Goudus. 


10 Magatha Goudus—Bernia Goudu, 
Boodo Magatha Dongayath Goudu, 
Ladya Goudu, Ponna Magatha and 
Sana Magatha, 

1r Holva. 

12 Jadapus. 

13 Jatapus. 

14 Kammara. 

15 Kattunayakan. 

16 Khattis—Khatti, 
Lohara. 

17 Kodu. 

18 Kommar. 


Kommarao and 


19 Konda Dhoras. 

20 Konda Kapus. 

21 Kondareddis. 

22 Kondhs—Desaya Kondhs, Dongria 


Kondhs, Kuttiya Kondhs Tikiria 
Kondhs and Yenity Kondhs: 

23 Kota. 

24 Kotia—Bartika, Bentho Oriya, 


Dhulia or Dulia, Holva Paiko, Putiya, 
Sanrona and Sidho Paiko. 

25 Koya or Goud, with its sub-sects— 
Raja or Rasha Koyas, Lingadhari 
Koyas (ordinary) and Kottu Koyas. 

26 Kudiya. 

27 Kurumans. 

28 Manna Dhora. 

29 Maune. 

go Mukha Dhora—Nooka Dhora, 

3t Muria. 

32 Paigarapu. 

33. Palasi. 

34 Paniyan. 

35 Porjas—Bodo Bonda, Daruva, Didua 
Jodia, Mundili, Pengu, Pydi and 
Saliya. . 

36 Reddi Dhoras. 

37 Savaras—Kapu Savaras, Khutto 
Savaras and Maliya Savaras. 

38 Sholaga. 

39 Toda. 

40 Inhabitants of the Laccadive, Mini- 
coy and Amindivi Islands who, and 
both of whose parents, were born in. 
these Islands. 


Part VI—Onrissa 


Throughout the State :— 
' 1 Bagata. 

2 Baiga. 

3 Banjara or Banjari. 

4 Bathudi. 

§ Bhuiya or Bhuyan. 

6 Binjhal. 

9 Binhia or Binjhoa. 

8 Birhor. _ 


9 Bondo Poraja. 

10 Chenchu. 

11 Dal. 

12 Gadaba. 

13 Ghara. 

14 Gond. 

15 Gorait or Korait. , 
16 Ho. 


17 Jatapu. 
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18 Juang. i 
19 Kawar. 3 Mahal 
20 Kharia or Kharian. 33 Mankidi 
21 Kharwar. 34 Mankirdia 
22 Prone (Kond) or Kandha, or 35 Mirdhas. , 
ie Kandha,: or Sitha 36 Munda (Munda-Lohara and 
23 Kisan. 37 ieee. oe 
24 Kolah-Kol-Loharas. 38 Oraon. , . 
25 ole 39 Paroja. 
2 oe 40 Santal. 
a saa 41 oe or Savar, or Saura, or 
: ahara. 
29 Korua. 42 Tharua. 
30 Koya. 
Part VIIJ—Punyas 
In Spiti and Lahaul in Kangra District :— 
Tibetan. 
Part VIIJ—West BENGAL 
Throughout the State :— 
1 Bhutia. 5 Munda. 
2 Lepcha. 6 Oraon.. 
3 Mech. 7 Santal. 3 
4 Mru. 
Part IX—HypDERABAD 
Throughout the State :— 
1 Andh. 6 Kolam (including Manner- 
2 Bhil. varlu). ; 
3 Chenchu, or Chenchwar. Koya (including Bhine Koya 
4 Gond (including Naikpod and and Rajkoya). 
Rajgond). 8 Pardhan. 
5 Hill Reddis. g Thoti. 


Part X—MapuyA BHARAT 

1. Throughout the State :— 

1 Gond. 

2 Korku. ; 

3 Seharia. : 
2. In the Revenue District of Jhabua; in the tahsils of Sendhwa, Barwani, 
Rajpur, Khargone, Bhikangaon and Maheshwar of the Revenue District of a 
gone ; in the tahsil of Sailana of the Revenue District of Ratlam ; in the Tahs! 
of Sardarpur, Kukshi Dhar and Manawar of the Revenue District of Dhar :— 

Bhils and Bhilalas (inclusive of sub-tribes). 
Part XI—MysoreE 


Throughout the State :— 


1 Hasalaru. 4 Kadu-Kuruba. 
2 Iruliga. 5 Maleru. 
3 Jenu Kuruba. 6 Soligaru. 


Part XIJ—RaJAsTHAN 


Throughout the Scheduled Areas of the State :-— 
Bhil. 
Part XIII—SaurRASHTRA 


Throughout, the State :— 


1 Adodia. 
2 Daffer. 
3 Ghantia. 


4 Miyana. 
5, Sindhi. ; 
6 Wedva Waghri. 
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Part XIV—TRrAvANcoRE-COcHIN 
Throughout the State :— 


1 Hill Pulaya. 9g Malayarayar. 

2 Kadar. 10 Mannan. 

3 Kanikaran. 11 Muthuvan. 

4 Kochu Velan. 12 Palleyan. 

5, Malai Arayan. 13 Palliyar. 

6 Malai Pandaram. 14 Ulladan (Hill dwellers). 
7 Malai Vedan. 15 Uraly. 

8 Malayan. 16 Vishavan. 


APPENDIX III 
STATES RULES OF BUSINESS ORDER, 1950. 


By an order, promulgated today under Article 392, the President has provided 
that the rules of business of a State, which were in force before the commencement 
of the Constitution shall continue to be in force, with such adaptation and modi- 
fications as may be necessary, until fresh rules are framed by the Governor or 
Rajpramukh of the State concerned. 


The Order—Constitution (Removal of Difficulties) Order of 1950—adds a 
sub-clause to Articles 166 and 238 of the Constitution by which the executive 
authority ofa State is vested in the Governor or Rajpramukh of that State. The 
Articles provide that the Governor or Rajpramukh can make rules for the 
convenient transaction of State business and for allocation ofsuch business among the 
Ministers, The present order provides for the continuation of the old rules until 
new ones are framed under the Constitution. 


APPENDIX IV’ 
RESOLUTION REGARDING RESERVATION OF SERVICES. 


Resolution of the Government of India regarding Reservation of Services for Scheduled 
Castes and Tribes and Anglo-Indians’\—The Government of India has made the follow- 
ing resolution under Articles 335-6 :— 


1. “The policy of the Government of India in regard to communal 
representation in the services immediately before the coming into force of the 
new Constitution was that in appointments made by open competition 123 per 
cent. of the vacancies filled by direct recruitment were reserved for candidates 
belonging to the Scheduled Castes while in regard to posts and services for which 
recruitment was made otherwise than by competition the principal communities 
in the country were given appointments in proportion to their population. 
Certain reservations were also made for Anglo-Indians in services with which they 
had special past associations. 


2. The Government of India have now reviewed their policy in this regard 
dn the light of the Provisions of the Constitution of India which lay down inter alia 
that with certain exceptions no discrimination shall be made in the matter of appoint- 
ments to the Services under the State on grounds of race, religion, caste, etc. The 
exceptions are that special provision shall be made for Scheduled Castes and Sche- 
duled Tribes in all services and for Anglo-Indians in those services in which they 
had special reservations on the 14th August, 1947. Pending the determination 
of the figures of population at the Census of 1951 the Government of India have 
oe to make the following reservations in recruitment to posts and services 

under em :— , 


(1) No, 42/21/49—N.G.S., dated 13-9-50= 1, p. 310. 
Gazettee of India, dated 16-9-50, Pare ? Rec ae 
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(a) Scheduled Castes —The existing reservation of 12} per cent. of vacancies 
filled by direct recruitment in favour of the Scheduled Castes will continue in the 
case of recruitment to posts and services made, on an all-India basis, by open com- 
petition, i.e, through the Union Public Service Commission or by means of open 
competitive tests held by any other authority. Where recruitment is made other- 
wise than by open competition the reservation for Scheduled Castes will be 16 2/3 
per cent as at present. 

(6) Scheduled Tribes——Both in recruitment by open competition and in 
recruitment made otherwise than by open competition there will be a reservation 


in favour of members of Scheduled Tribes of 5 per cent of the vacancies filled by 
direct recruitment. 


(c) Anglo-Indians.—The reservations which were in force in favour of Anglo- 
Indians in the Railway Services, the Posts and Telegraphs Department and the 
Customs Department on the 14th August, 1947, will be continued subject to the 
provisions of Article 336 of the Constitution. 

3. The reservations prescribed in the previous paragraph will apply in the 
case of recruitment made on an all-India basis. Under the Constitution all citizens 
of India are eligible for consideration for appointment to posts and services under 
the Central Government irrespective of their. domicile or place of birth and there 
can be no recruitment to any Central Service which is confined by rule to the neh 
tants of any specified area. In practice however recruitment to Class I a 
Class II Services and posts is likely to attrdct candidates from all over India at 
will be on a truly all-India basis, while for the majority of Class ITI Services ~~ 
posts which are filled otherwise than through the Union Public Service ene 
only those residing in the area or locality in which the office is located a a y 
to apply. In the .latter class of cases the percentages of reservations for Sche a 
Castes and Scheduled Tribes will be fixed by Government taking into accoun 
population of the Scheduled Castes and Scheduled Tribes in that area. > hawalioas 

4. (1) The orders regarding reservation of vacancies in rahe ae es 
communities will not apply to recruitment by promotion which ye ng basis” 
be made as heretofore irrespective of os considerations and on 

niority and/or merit as the case may be. : ; ‘ : 
oe (2) In aft cases a minimum standard of qualifications will be aetna 
and the reservations will be subject to the over-all condition ae - saitable 
the requisite communities possessing the. pe quale Oe ent amber 
in all respects for the nue? in question, are forthcoming 

e vacancies reserved for them. ; ; sce OF 
as ) The maximum age limits prescribed for appointment ee a ichie 4 
post will be increased by three years in case of candidates peoien eS to any exami- 
Castes and Scheduled Tribes and the fees prescribed for admissi 
nation or selection will be reduced to cne-fourth in their see Id to be a member 

(4) For the purposes of these orders, a person ae aise be, if he belongs 
of the Scheduled Castes or the Scheduled Tribes, as t — é Gah Order, 1950 
to a caste or a tribe which under the Constitution (Schedule has been declared to 
or under the Constitution (Scheduled Tribes) Order, ORF he and/or his family 
be Scheduled Caste or a Scheduled Tribe for the area in : Lic the castes and tribes, 
ordinarily reside(s). Separate instructions will issue dec! Seite 4 Tribes for the 
which should be considered as Scheduled Castes and_ are 
purpose of these orders in Part C States and Part D heablaerr te eoatnel OF the 

(5) These orders are applicable to all services a i in Part C of the 
Government of India including posts and services in Sta re come into effect 
First Schedule to the Constitution and will be deemed to de 
oO ary, 1950.° : : ution, No- 

7 a oe alee ial in the Ministry of Home Ane griogie7 Batt 
16/10/47-Estt., dated the 21st August, 1947, office Memon Pasis of those orders 
dated the 22nd August, 1947 and other orders issued on 
are hereby cancelled.” 
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in Australia, 254, 263. 

in South Africa, 255. 

in Eire, 255, 261, 266. 

in Japan, 255, 262, 266. 

in Burma, 256, 262. 

in Ceylon, 256, 264, 266. 

in France, 262, 266, 275. 


Caninet DELEGATION, 2. 
Castine Vote 

Australia, 307. 

England, 307. 

Canada, 307. 

Ceylon, 307. 

Burma, 308. 

Japan, 308. 

India, 308, 462. 
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CERTIORARI 

Conditions precedent to issue of, 179. 

distinguished from Prohibition, 177. 

distinguished from Mandamus, 178, 

Costs in proceeding of, 186. 

nature of writ of, 177. 

principles governing issue of, in civil cases, 178, 

Principles governing issue of, in criminal 

cases, 179. 

when taken away by statute, 186, 
Cer Cosnassioner 

for Part C States, 511-2. 

for Part D States, 514. 
Cuter Justice or Inpia (See ‘Supreme Court’). 
Cuter Justice or Hich Courr (See ‘High Court’), 
Curer Minister OF THE STATE 

appointment of, 445. 

duty of, in relation to Governor, 449. 
Cirizensuip (See ‘ Entries in Legislative Lists’). 
Crrizensuip oF INDIA 

at the commencement of Constitution, 41. 

legislative power of Parliament, over, 43. 
Comaaisstons 

on official language, 678. 

Backward classes, 676-7. 

Election Commission, 666, 668. 

Finance Commission, 577, 604-5. 
~ Public Service Commissions, 659-666. 


CosnanTrees 
of Parliament— 
on official language, 678. 
of Public Accounts, in Parliament, 435. 
of Public Accounts, in State Legislature, 436. 
of Privileges, in Parliament, 325.¢ 
of Privileges, in State Legislature, 466. 


ComMONWEALTH OF AUSTRALIA Constrrurion 
Act, 1900 (See ‘ Constitution of Australia’), 


ComMMONWEALTH OF NATIONS 
citizenship of, 41. 
members of, 714. . ; 
members not foreign States in India, 714. 
membership of India, 24. 


CoMPTROLLER AND AUDITOR-GENERAL 


Burma, 431. 
Ceylon, 431. 
England, 430. : 
United States of America, 430. 
India— 
appointment and removal of, 431. 
salary, ctc., 431. 
duties and powers of, 432-4. 
reports of, 434-6. 


Concurrent Powers OF LEGISLATION 


Australia, 518. 
Burma, 519. : 
Canada, 518. ; 
United States of America, 517+ 
India— : 

neral, 521. : 

Srrisdiction over Concurrent List, 547+ 

need of concurrent powers, 559 - 
repugnancy in concurrent sphere, 561-4+ 


Conpuct oF Business 
of Government of India— , : 
formal expression of executive action, 273+ 
authentication President's order, 273+ 
effect of authentication, 274... ‘ 
allocation of business amongst Ministers, 74. 


ConsoLIDATED Funp 
Australia, 579. 
England, 579. 
India— 


of the Union, 582, 


INDEX 


custody of, and withdrawal from, 606. 
expenditure charged on, 348. 


discussion of, 350. 


procedure of withdrawal of money from, 


353) 358. 
of the States, 582. 


. 


of the expenditure charged on, 478. 


ConstT@TuENCIES 


for election to House of the People, 283. 


readjustment of, 287. 


Constituent ASSEMBLY OF INDIA 


sittings of, 3-4. 


ConstrruTIONAL REMEDIES 
157, ¢f seq, 


ConstiruTION OF AUSTRALIA 
See. 51 (i) - 
Sec. 51 (it) 
Sec. 51 (iv) 
Sec. 51 (v) 
Sec. 51 (vi) 
Sec. 51 (vii) 
Sec. 51 (viil) 
Sec. 51 (ix) 
Sec. 51 (x) 
Sec. 51 (xi) 
Sec. 51 (xii) 
Sec. 51 (xiit) 
Sec. 51 (xiv) 
Sec. 51 (xv) 
Sec. 51 (xvi) 
Sec. 51 (xvii) 
Sec. 51 (xviii) 
Sec, 51 (xix) 
Sec. 51 (xx) 
Sec. 51 (xxi) 
Sec. 51 (xxii) 
Sec. 51 (xxiii) 
Sec. 51 (xxiii-a) 
Sec. 51 (xxv) 
Sec. 51 (xxvi) 
Sec. 51 (xxvil) 
Sec. 51 (xxix) 
Sec. 51 (xoxxi) 
Sec. 51 (xxxil) 
Sec. 51 (xxxiil) 
Sec. 51 (xxxiv) 
Sec. 51 (xxxv) 
Sec. 52 (ii) 
Sec. 77 (iii) 
Sec. go 
Sec. 92 
Sec. 98 
Sec. 107 
See. 109 
Sec. 114 


ConstrruTion oF BURMA 
Union List— 

Item 1 (n 
Item 1 (2) 
Item 1 (3) 
Item 1 (4) 
Item 1 2 
Item 1 
Item 2 4 
Item 2 (2 

Item 2 (3) 


801, 812, 814, 857 
+. 833 
809 
+. 808 
777,779 
+. + B04 
-» 829 
805, 832 
827, 855 
829, 840 
80: 


oe. 19 
810, 818, 820 
+. 823 
825 

822 

875 

824 


+. 875 
834, 835 
814, 821, 886 
801, 803 
+. 814 
833, 875 
+» 833 


778; 779 
«+ 781 


9°7 


Consrrrution or Borata (Umion Lut)—Contd. 


Item 2 (4) 
Item 2 (5) 
Item 2 (6) 
Item 2 (7) 
Item 2 (8) 
Item 2 (9) 
Item 2 (10) 
Item 2 (11) 
Item 2 (13) 
Item 2 (14) 
Item 2 a} 
Item 2 (16) 
Item 3 (1) 
Item 3 (2) 
Item 3 (3) 
Item 3 (4) 
Item 3 (5) 
Item 3 (6) 
Item 3 (7) 
Item 3 (9) 
Item 3 (10) 
Item 3 (11) 
Item 4 (1) 
Item 4 (2) 
Item 4 (3) 
Item 4 (5) 
Item 4 (6) 
Item 4 (7) 
Item 4 (8) 
Item 4 (9) 
Item 4 (11) 
Item 4 (13) 
Item 4 (14) 
Item 4 (15) 
Item 5 (1) 
Item 5 (2) 
Item 5 (3) 
Item 5 (4) 
Ttem 5 (5) 
Item 5 (6) 
Item 5 (7) 
Item 5 (8) 
Item 5 (9) 
Item 5 (10) 
Item 5 (12) 
Item 5 (13) 
Item 5 (14) 
Item 5 (16) 
Item 5 (18) 
Item 5 (19) 
Item 5 (20) 
Item 5 (21) 
Item 5 (22) 
Item 5 (24) 
Item 5 (27) 
Item 5 (28) 
Item 5 (29) 
Item 5 (31) 
Ttem 5 (34) 
Item 5 (37) 
Ttem 5 {39} 
Ttem 5 (40) 
State List— 


Item 1 (2) 
Item 1 (3) 
Item 1, (4) 
Item 2 (1) 
Item 2 (2) 
Item 2 (3) 
Item 2 (4) 


79° 
789 
812 
810 
795 
797 
799 
799 
800 
799 
827 
812 
806 
806 
-- 802 
803, 807 
..  8ot 
803 
805 
807 
804 
808 
809 
B34 
35 
836 
833 
836 
836 
837 
81 : 
83 
838 
“843 
810 
810 
840 
808 
828 
829 
829 
830 
-. 830 
«- 83t 
869 
877 
.. 897 
879, 888 
.. 887 
887 
883 
882 
88r 
823 
8a4. 
880 
853 
825 
826 
832 
839 
843 


-.  86r 

«- 861 
860, 861 

-- 852 

-. 856 
853, 856, 861 
859 


g08 
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Constrrurion or Burma (State List) —Contd. 


Item 2 (5) 
Item 2 (6) 
Item 2 (7) 
Item 2 (8) 
Item 2 (g) 
Item 2 (10) 
Item 2 (11) 
Item 2 (12) 
Item 3 (1) 
Item 3 (2) 
Item 3 (3) 


Item 3 (4) 
Item 4 (1) 
Item 4 i 
Item 4 (3) 

Item 4 (4) 
Item 5 (1) 
Item 5 (2) 
Item 5 (3) 
Item 5 (4) 
Item 6 (1) 
Item 6 (2) 
Item 6 (3) 
Item 6 (4) 
Item 7 (1) 
Item 7 (2) 
Item 8 (1) 


ConstITUTION OF CANADA 
Sec. gt (2) 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec, 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. g1 (26) 
Sec. gt (27) 
Sec. g1 (28) 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 


Sec. 132 


Constitution oF U.S.A. 
Art. I— 
Sec. 


8 (1) 





-- 857 
-. 852 
+. 867 
- 864 
867 

866 

867 

867 

844 

-» 845 
846, 871 
-. 847 
851 

851 

+» 851 
851, 866 
-» 850 
850 
850 
859 
848 
848 
865 
849 
848 
884 
849 


812, 814, 855 
.. 829 
778, 779 
oe 83 

804 
803 
805 
«» 851 
810, 814, 821 
«» 825 
822 
858 
810 
875 
824 
794 
-. 874 
846, 868, 869 
.. 847 
821 
861 
859 
848 


-» 847 
803, oe an 


‘ os 

788, 814, 855, 882 
846, 870, 876 
869, 870 

= 814 

- 834 
788, 806 


777; 798) ie ei 834 
1, 813 

oe 875 

809, 820, 825 

.. 807 

824 


‘800, 801 - 


= ° 
a ge 


, 


Constrrumion oF U.S.A. (Art. I)—Contd. 
Sec. 


8 (11) 98 
Sec. 8 (12) - Lat 
Sec. 8 (13) 99 
Sec. 8 (14) 99 
Sec. 8 (17) 380 
Sec. 9 (5) S834. 
Sec. 10 (1) 788, 809 
a 10 i 788, 834 
ec. 10 (3 ; 
Art, II— 719 
Sec. 2 (2) 787, 788 
-Art. III— 2 
Sec. 1 . 845 
Sec. 2 8. 42, 845 
Art. VI— 
Sec. 2 738, 871 
11th Amendment +. 845. 
14th Amendment— 
Sec. 1 se 792 
ConstiruTION OF AUSTRALIA (1900) 
Sec. 1 ~ — 208-n, 276 
Sec. 5 293. 
Sec. 6 292 
Sec, 13 288 
Sec. 23 307 
Secs, 24-7 284 
Sec. 28 289 
Sec. 39 309 
Sec. 40 307 
Sec. 43 
Sec.. 47 .» 667 
Sec. 49 we 324 
Sec. 50 (ii) «365 
Sec. 51 518, 536, 560 
Sec. 51 (1) ts Bs 
Sec. 51 (iv) o 
Sec. 51 (31) 152, 62 
Sec. 51 (37) . 559 
Sec. 51 (39) 585 
Sec. 52 o «6S 
Sec. 53 ” 927, 334 
Sec. 55 oe 377 
Sec. 56 352, 3 3 
oe ane 
See. 62 254) 259, 263 
Sec. 63 254) 738 
sec, 68 aa 
Se 7 ; 208-n, 384 ane 397 
Sec. 72 ee a 
Sec. 73 "397 
Sec. 74 "6, 302 
Sec. 75 Fegan 
Sec, 76 97 
Sec. 77 31 
Sec. 78 579 
Sec. 81 379 
Sec. 83 37 
Sec. go ip 535 
ae ot 19, 525, 636, 640, D4 
Sec. 96 ae 2 
Sec. 99 76 
Sec. 101 20 
rte 105 Pr "620 
ec. 105-/ 17, 552 
Sec. 107 5) 726- 
Sec, 108 “518, Ter 
Sec. 109 


Constrrution or AusTRALIA (1900)—Contd. 


Sec. 
Sec, 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec, 


Constitution oF Burma (1948) 


tt 
112 
114 
115 
116 
117 
118 
119 
121 
122 
123 
124 
128 


Preamble 


Sec. 
Sec. 
Sec. 
Sec. 
Sec, 
Sec. 
Sec, 
Sec, 
Sec. 
Sec. 
Sec. 
Sec, 
Sec, 
Sec. 
Sec. 
Sec, 
Sec, 
Sec. 
Sec, 
Sec, 
Sec, 
Sec, 
Sec, 


517, 608, 
63, 


INDEX 


a 
+ 
616 
517 
137 


+59, 61 


a 92 
» 96, 98 
oe eas 


1 38, 
144, 
150, 


158, 


303, 
. 318, 
308, 
git, 


291, 


573 
686 
35 
34 
37 
37 
716 


23 
47 
43 
5° 
63 
158 
114 
73 
86 


3 
133 
138 
I 
34 
153 
104 
189 


189 ; 


1g! 
196 
200 
201 
201 
199 
195 
199 


199 | 


138 
216 
225 
231 
229 
230 
235 
232 
234 
231 
262 
294 
340 
223 
241 
297 
698 
259 
236 
277 
2g2 
304 


324 |. 


30 
gre 
318 
315 
670 


9°9 
. ConstrruTion or Burma (1948)—Contd. 
Sec. 77 667 
Sec. 78 315 
Sec. 79 299 
Sec. 80 365 
Sec. 82 +. 368 
Sec. 83 285, 287 
Sec. 85 -. 289 
Sec. 87 282 
Sec. 88 289 
Sec. 90 + 552 
Sec. 92 519, 547 
Sec. 95 559 
Sec. 98 328 
Sec. 99 328 
Sec. 100 328 
Sec. 103 335 
Sec, 104 335 
Sec. 105 335 
Sec. 106 337 
Sec. 107 338 
Sec. 109 332 
Sec. 111 340 
Sec. 115 266 
Sec. 116 269 
Sec. 117 «264 
Sec. 118 26, 
Sec. 119 7 26 
Sec, 122 369 
Sec. 124 275 
Sec. 125 346 
Sec. 126 271 
Sec. 127 271 
Sec, 128 433 
Sec, 129 431 
Sec. 130 431 
Sec. 131 +. 432 
Sec. 132 +. 431 
Sec. 135 oe 393 
Sec. 136 384, 398, 404 
Sec. 138 + 4l7 
Sec. 140 380 
Sec. 143 386 
Sec. 144 388 
Sec. 148 +. 390 
Sec. 149 384, 388 
Sec. 151 423, 428 
Sec. 152 +s 420 
Sec. 207 +. 718 
Sec. 208 718 
Sec. 209 +. 718 
Sec. 210 718 
Legislative List I (Union List)— 
Item 40 552 
Constitution oF CANADA (1867) 

Preamble Sc 28 
Sec. 9 «216 
Sec. 11 253, 259, 26 
Sec. 17 oe 27 
Sec. 20 292 
Sec. 35 309 
Sec. 36 +. 307 
Sec, 37 284 
Sec. 38 293 
Sec. 39 +. Sil 
Sec. 48 309 
Sec. 49 307 
Sec. 50 + 254 
Sec. 51 284, 286, 553 
Sec, 51-A 284, 287 
Sec. 52 284, 287 
Se c. 53 os = 334 
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gio 
ConstituTION oF CANADA (1867)—Contd. 
Sec. 5, 
Sc a se 
Sec. 1 13, 518 
Sec. gt (1) + 532 
Sec. gt (2) 19, 529, 530, 648 
Sec. 91 (3) 530, 532 
Sec. g1 (4) +. 619 
Sec. 91 (5) 19 
Sec. 91 (15) se 528 
Sec. 91 (21) 14, 532 
Sec. gt (27) 415-n, 530 
Sec. 92. 415-2, 518, 528, 530,'532, 534, 619, 716 
Sec. 95 +. 518 
Sec. 100 388 
Sec. 101 551 
Sec, 107 .. 622 
Sec, 108 622 
Sec. 110 622 
See. 111 622 
Sec. 117 622 
Sec. 121 636 
Sec. 125 608 
Sec. 129 726 
Sec. 132 561 
ConstrTuTION OF CEYLON 
Sec. 4 (2) 256 
Sec. 6 347 
Sec. 7 es 297 
Sec. 8 282, 288 
Sec. 9 ~. 282 
Sec, 10 242 
Sec. 11 285 
Sec. 12 2g! 
Sec. 13 +. 31 
Sec. 15 292 294 
Sec. 17 303 
Sec. 18 307 
Sec. 19 308 
Sec. 20 309, 347 
Sec. 21 +» 365 
Sec. 24 +. 3tl 
Sec. 29 (2) 137, 142 
Sec. 29 (4) «+ 307 
Sec. 33 282 
Sec. 34 282 
Sec. 45 «216 
Sec. 46 «256 
Sec. 48 «. 282 
Sec. 49 264, 266, 269 
Sec. 52 347, 388 
Sec. 53 ++ 347 
Sec. 58 ++ 347 
Sec. 63 ++ 347 
Sec. 64 347 
Sec. 66 247 
Sec. 67 358 
Sec. 69 363 
Sec. 71 433 
Sec. 73 288 
Sec. 74 285 
Constitution oF Emme (1937) 
Preamble 22 
Art. 5 24 
Art. 6 23-n 
Art. 9 (1) oe 43 
Art. 12 212, 216, 225, 228, 229, 230, 
231, 232, 233 
Art. 13 214, 222, 241, 255, 259, 261, 
293, 297, 34° 
Art. 15 (1) ae 276 
Art. 15 (4) git, 376 


— 


Consrtrution or Ema (1937)—Contd, 


Art. 15 

Art. 15 &} 04 
Art. 15 (10) 208 
Art. 16 (1) a 
Art. 16 (a aa sake. 
Art, 18 ; 284, 287 
Art. 20 iis 28 
Art. 21 - 
Art. 22 2 

Art. 23 396, 338 
Art. 24 302) 332 
Art. 25 oe 988 
Art. 27 982 ase 
o e . 189, 262, 266, 299 
Aras . ek 
Art, 38 (4) D oaot 
Art, 38 (6) eee 
Art. 40 (1) Si 
Art. 40 (2) 66 
a 40 3 we TB 

rt. 40 

Art. 42 (3) e oe 
Art. 42 (4) +. 200 
Art. 43 - 96, 149 
Art. 44 (2) 137, 142, 144, 146, 153 
Art. 45 196, 197, 20% 


ConstiTUuTION OF ENGLAND 


Administrative tribunals, 52, 53. 

Appropriation Act, 353. 

armed forces, liability of, 190. 

assent to legislation, 339. 

Attorney-General, 270. 

budget, 346. . 

Certiorari, 177. 

Comptroller and Auditor-General, 430, 432. 

Consolidated Fund, 579. 

Compensation for acquisition of property, 148. 

Consolidated Fund services, 347, 350 

Constitution, nature of, 44. 

Courts, and parliamentary privilege, 325. 

Courts, and parliamentary procedure, 369. 

Courts, as guardian of, 375+ 

Court-martial, 184. 

Crown and Cabinet, 246, 251, 274+ 

Crown, personal immunity from 
ceeding, 630. 

Crown’s prerogatives, 
276. 2 

immunity from taxation, 609. 


Crown property, 
demand for grant, only from Crown, 362. 


dissolution, prerogative of, 252. | 
double prosecution, protection against, 105. 
election dispute, decision of, 667. 
emergency powers, 691. 

equality before law, 50. 

exceptional grant, 361. 

excess grant, 359+ 

ex post facto laws, 103. 

financial procedure, 341. 

financial bill, 363. 

foreign jurisdiction, 711. 

foreign States and their status, 711+ 
freedom a oo 73, 75° 

freedom of press, 83. 
freedom of assembly, 86, 88. 
freedom of association, 91- 
freedom of movement, 94- 
freedom of property, 96- 
freedom of person, 113- 
grants-in-aid, 596. 


legal pro- 


in relation to Parliament, 


InDEX 


Constrrution oF EncLanp—Conid. 


habeas corpus, 160. 
House of Commons, 284. 
House of Lords, 278. 
individual rights, 44. 
individual in emergency, 691-2. 
international law, how far recognised, 203. 
“Judges, independence of, 386. 
Judges, immunity of, 7or. 
* King can do no wrong ’, 630. 
legislative procedure, 327. 
mandamus, 172. 
martial law, 192. 
military tribunal, 184. 
ministers, position of, 258, 263. 
ministerial responsibility, 247, 265. 
ministry, how formed, 260. 
money bill, 334, 336, 337- ; 
motion, involving expenditure of public money, 
351. 
officials, liability of, 631, 633, 7or. 
officials, tenure of, 653. 
pardoning power, 241. 
parliamentary form of government, 212. 
Parliament, duration of, 289. 
Parliament, dissolution of, 252. 
Parliament, privileges of, 316, 320. 
Parliament, sessions of, 292. . 
Parliament, regulation of internal procedure 
by, 364. 
Parliament, decision of questions, by majority 
vote, 306. 
presumption of innocence, 108. 
prime minister, 249. 
prohibition, 176. 
Speaker of the House of Commons, 3o2. 
speech from the throne, 295-n. 
subordinate legislation, 52. 
supplementary estimate, 359. 
vote on account, 360. 
vote of credit, 361. 


ConstrruTion or France (1946) 
Preamble 
declaration of Fundamental Rights .. 27 


27, 149, 198, 199, 200, 202. j 


Art. 5 





Art. 8 abr 
t. 24 SII, 312 
Art, 29 225, 228 
Art. 32 255, 275 
Art. 34 +. -24T 
Art, 35 +. 242 
Art. 3! we «Qa 
Art. 37 ++ 297 
Art. 38 212, 255 
Art. 41 +. 928 
ate 42 228,:229 
4 ts +. Qgr 
rt. 4) t. abe 
Art. 4 «262 
Art. 48 189, 266 
Art. 49 .. 266 
Art. 50 +» 266 
Art. 51 rts 
Art. 53 . ++ 299 
Art, 57 +. 234 
Consrrrution or Inp1A (1950) 
commencement of 
history of + 798 
sources of oe ’ 


git 
| CoNstrruTION or JAPAN (1946) 
Art, III 255 
Art. IV s+ 255 
Art. VI ++ 262 
Art. XIV ++ 59, 67 
Art, XVIII ++ 133 
Art, XX 137, 144 
Art. XXI “ 73 
Art. XXII 94, 143 
Art, XXIX 149, 153 
Art, XXX oe 149 
Art. XXXI 114 
Art. XXXIV 122 
Art. XXXVIII an 109 
Art. XXXIX. 104, 106 
Art. XLI ++ 276 
Art. XLII se 276 
Art. XLIIT +. 282 
Art. XLVIII se QUE 
Art. LI oe 6 318 
Art. LV se BE5 
Art. LVI 308, 309 
Art. LIX ++ 332 
Art. LXV ae 8 
Art. LXVI. 255, 26a 
Art. LXVII +. 262 
Art. LXVIII +. 262 
Art, LXIX 266 
Art. LXX 266 
Art. LXXI 266 
Art. XCVIII 4B 
Constitution or Sout Arrica (1909) 
Preamble oa 28 
Sec. 63 331 
Sec. 135 +. 726 
ConstrrutTion or Switzertanp (1874) 
Art. 31 98 
Art. 40 +e 143 
Art. 45 o 94 
Art. 60 Ps 59 
Constitution or U. S. A. (1787) 
Preamble + 22-3 
ne I— 
ec. I 208-n, 276 
Sec. 3 (r) 35, 277, 293, 296 
Sec. 3 (6) ++ 233 
Sec. 3 3 Fe aoe 
Sec. 3 (4 +. 235 
Sec. 2 (1) 284, 293 
Sec. 2 2) 290, 291 
Sec. 2 33 284, 286 
re 4 (2 292, 293 
ec. 5 (1) 309, 315, 368 
Sec. 5 (2) ++ 365 
Sec. 5 4} ++ 293 
See 7 { . 327, 334 
ec. 7 (2). 327, 339 
Sec. 8 +. 516 
Sec. 8 (3) 19 
Sec. 8 (12 13, 
Sec. 8 (18 ps 
Sec. 9 516 
Sec. 9 (2) : 189 
Sec. 9 (3) ++ 102 
Sec. 9 {5) +. 517 
Sec. 9 (6) +. 517 
eet 98) + 66 
Ary It 516, 517, 647 
a f 208-n, 215, - 
Sec. 1 (6) 228, 235, 296, 239 


gi2 


Costitution oF U.S.A., (1787 (Arr. II)—Contd. 


Sec. 1 (8) ve 232 
Sec. 2 (1) 221, 224, 241, 251 
Sec. 2 (2) oe BI 
See. 4 228, 233, 386 
Sec. 7 +. 231 
Sec. 8 (12) 221 
Sec. 8 (13) 221 
Art. II— 
Sec. 1 208-n, 386, 387 
Sec. 2 (1) 373, 376 
Sec. 2 (2) 391 
Sec. 2 (3) 118 
Art. [V— 
Sec. 2 (1) 58 
Sec. 2 (3) at 13 
Sec. 3 (1) ++ 35) 37 
ae 3 (2) . 34 
Sec. 4 I 
Art. VI— “3 
Sec. 2 +» 376 
Sec. 3 an 63 
1st Amendment 50, 72, 85, 135, 142 
4th Amendment ns 45 
5th Amendment 105, 108, I11, 148, 151 
6th Amendment : 122 
gth Amendment 44 
toth Amendment ss 23-n 
12th Amendment 224, 238 
13th Amendment +. 192 
14th Amendment 50, 94, 96, 112, 148, 248 
15th Amendment : 59 
16th Amendment ++ 387 
17th Amendment 277, 288 
1gth Amendment os 58 
Constitution oF U. S. S. R. (1936) 
Art. 4 . 96 
Art. 10 96 
Art. 12 114 
Art.” 118 198 
Art. 119 199 
Art. 120 198 
Art, 121 : 198, 200 
Art, 1220 | . 59, 198 
Art. 123 ae 59 | 
Art. 124 137, 144 


ConTEMPT OF CouRT 
existing law, 77. 
in general, 76-7. 
kinds of, 76-7. . 
legislative power, 78. 
of Supreme Court, 390. 
of High Court, 487. 


‘ConTINGeNcy Funp 
of England, 583. 
of India, 582-3. 
of States, 582-3. 


ConTRACTs 
formality for, 629. 
how made— 
on behalf of Union, 628-9. 
on behalf of States, 628-9. 
immunity: of officers for, 630. 
‘Corporation TAx (See ‘Entries in the Legis- 
lative Lists). 
‘CorRESPONDING INDIAN STATE AND PROVINCE 
(See ‘ Words and Phrases’), 
‘Councit oF Ministers (See ‘ Cabinet’). 
of the Union— 
to aid and advise President, 251. 


Tue ConstiruTion or INDIA 


Counem or Ministers (or THE Unton)—Contd, 


relation between President and, 2 
position of Prime Minister in, 257° . 
Position of individual Ministers, 258. 
Courts not to enquire into advice by, 259 
collective responsibility of, 267. na 
gure resignation, on adverse vote 267, 
resident’s power of dismissal of individ, 
iain ae of individual 
of States— 
appointment and remoyal of, 445. 
collective responsibility off 445. 
relation with Governor, 444. 
Councit or States 
allocation of seats in, Fourth Schedule, 
Chairman and Deputy Chairman of, oo 
composition of, 277, 
duration of, 288. 
periodical retirement of members, 288-9, 
ee for membership, 290, 
ice-President of India, to be ex-offici 
Chairman of, 300. ; aoe 
Councit or States 
allocation of seats to— 
States in Part A, 759. 
States in Part B, 760, 
States in Part C, 760. 


Court 
defined, 181. 
distinguished from administrative and quasi- 
judicial tribunals, 181, 
distinguished from domestic tribunals, 183. 
characteristics of judicial proceeding and 
decision, 182. 
jurisdiction barred over— 
question of advice tendered by ministers to 
President, 259. 
question of advice tendered by ministers to 
Governor, 443. 
question of disqualifications of members 
of Parliament, 315. : 
question of disqualifications of State 
Legislature, 464. - 
question whether a bill isa‘ Money Bill’, 
338, 473. oh ic. 
question as to validity of proceedings in 
Parliament or State Legislature, 369, 483. 
question as to validity of law relating to 
delimitation of constituencies or allotment 
of seats, 672. ‘3 
question arising out of treaties, etc., with 
Rulers of Indian States, 703-4. 
special Criminal Courts, 118. 
when acts without jurisdiction, 180. 


Court MartTIAL : 
distinguished from military tribunal, 184. 
what is, 184. ; 
certiorari, habeas corpus, mandamus, against 
orders of, 185. . 
no appeal to Supreme Court, or High Court, 
from, 417, 496. 
Cripps PRroposats, I. 
Curturat Ricuts or Minorities, 145. 


D 


DEADLOCKS BETWEEN Houses OF LEGISLATURE 
Australia, 331. 
Burma, 332. 
Eire, 332. 
England, 279. 
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Japan, 332. 
South Africa, 331. 


DiIscRissiNATION 
| meaning of, 59. . 
prohibition of, between citizens, 58-61. 
prohibition of, between States, 60. 
in trade and commerce— 


United States of America, 331. 
India— 
in Parliament, 332-3- 
in State Legislature, 471. 
Dest CHARGES, 349. 
DECLARATION OF AMERICAN 
1776, 22. 
DECLARATION OF MAN AND CITIZEN, 27- 
Derence Forces (See ‘Entries in Legislative 
Lists’). 
supreme command of, 222. 
DEMANDS OR GRANTS 
no increase of, in Legislature, 350. 
no alteration of destination of, 357. | 
no demand except on recommendation— 
of President, 352. 
of Governor, 478. 
power of House of the People over, 350. 
power of Legislative Assembly over, 478. 
voting of 
in House of the People, 350-1. 
in Legislative Assembly, 479. 
rules of procedure, relating to, 351. 
Democracy. 
in Indian Constitution, 25. ! 
direct and indirect, 25. | 


INDEPENDENCE, 


meanings of, 25. 
representative, 25. 


Deputy CHAIRMAN OF COUNCIL OF STATES, 300-1. 
Deru CHAIRMAN OF LEGISLATIVE COUNCIL, 459- 
461. 
Deputy Speaker Or House OF THE PEOPLE, 301-5. 
Deputy SPEAKER OF THE LEGISLATIVE ASSEM- 
BLY, 457-9- 
Diptomatic Power, 218. 
Dirromatic REPRESENTATION (see ‘ Entrics in 
Legislative Lists’). 
Drmective Principces oF STATE Pouicy 
animal husbandry, 201. 
adequate means of livelihood, 197. 
agriculture, 201. 
cottage industries, 199. 
compulsory child education, 200. 
equal pay for equal work, 197. 
distribution of material resources, 197. 
international peace and security, 202. 
justice, 197. 
monuments, protection of, 201. 
object and utility of, 196. 
prohibition of intoxicants, 201. 
protection of— 
childhood against exploitation, 197. 
health of workers, 197. 
right to work, 198. 
tight to public assistance, 198. ° 
right to just and humane conditions of work, 
199. 
right to a living wage, 199. 
tight to a decent standard ef living, 199. 
scheduled castes and tribes, economic interests 
of, 200. 
separation of judiciary from executive, 201. 
standard of living and nuitrition, raising of, 201 
uniform civil code, 200. 
village panchayats, 198. 
welfare of the people, 197. 
C—115, 


Disrripution | OF 


Australia, 642. 
United States of America, 642. 
India, 644. 


DisQUALIFICATIONS ‘ 
for membership of Parliament, 310-4. 
for membership of State Legislature, 462-4. 


Distripution or Executive Powers 
executive power of Union, 245. 
executive power of States, 245, 443- 


Lecistative Powers (See 

“Entries in Legislative Lists’; ‘ Parliament’). 

concurrent powers (See ‘Concurrent powers 
of legislation ’). 

extent of Union legislation, 536. 

extent of State legislation, 536. 

power of Parliament— 
to abolish or create Legislative Councils, 450. 
to alter boundaries, etc., of States, 36-9. 
to establish additional Courts to enforce 

Union laws, 551. 


to confer power of issuing writs, 188, 419. 

to declare a State not to be foreign State, 714. 

to give effect to international agreement, 
etc., 559-560. 

to give effect to fundamental rights, 195. 

to legislate with respect to State List— 
under Proclamation of Emergency, 684. 
under Proclamation of failure of Consti- 

tutional machinery, 690. 

to legislate for two or more States by 

consent 558. 


to legislate in regard to preventive detention, 
131-2, 

to legislate in regard to citizenship, 43. 

to legislate in regard to privileges of Parlia- 
ment, 324. 

to legislate in regard to financial pro- 
cedure, 366, 


to legislate in regard to language, 367. 

to legislate in regard to Coorg, 513-4. 

to legislate in Part C States, creating Legis- 
lature or Council of Ministers, etc., 511-2. 

to legislate in regard to territories outside 
India, 572. 

to legislate in regard to liability of Union 
property to State taxation, 611. 

to legislate in regard to suits and proceed- 
ings, 630. 

to legislate in regard to authority for carry- 
ing provisions of Part XIII, relating to 
trade and commerce, 651. 

to legislate in regard to Public Service Com- 
mission functions, 665. 

to legislate in regard to elections, 671. 


repugnancy between Union and State laws 
(See ‘ Repugnancy). 

residuary power (See ‘Residuary powers of 
legislation ’). 

subject-matter of Union legislation, 547. 

subject-matter of State legislation, 547. 


Disrripution oF REVENUES BETWEEN Union 


AND STATES 


duties levied by Union but qj i 
Seka of, ppropriated by 
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DistrtpuTion OF REVENUES BETWEEN UNION} EMERGENCY—Contd. 


AND StTaTEs—Contd. 


duties levied by Union but assigned to States, 


589, 590. 


duties levied by Union and distributed between 


States, 590, 592. 


duties levied by Union but may be distributed 


between States, 593. 

fundamental principles, 583-4. 
grants in licu of duty on jute, 593-4. 
grants in general, 595-7. 
revenues of the Union, 585. 
revcnues of the States, 586. 
tax-revenue pf Union, 587. 
tax-revenue of States, 588. 
saving of existing taxes, 599. 
surcharge on duties and taxes, 592-3. 
States in Part B, agreement with, 601. 
taxes on profession, etc., 597+ 

DousB Le PRrosECUTION, PROTECTION AGAINST 
England, 105. 
Japan, 106. 
United States of America, 105. 
India, 106-7. 


E 


East Inpia Co. 
what suits lay against, 632-4. 

Epucation (See ‘ Entries in Legislative Lists’). 
free and compulsory, for children, 200. 


minorities, right to establish own institutions 


for, 146. 

grants for education of Anglo-Indians, 675. 
ELecrions 

Australia, 324. 

Burma, 667. 

United States of America, 667. 

England, 667. 

by adult suffrage, 669-670. 


superintendence, direction and control of, 


666. 
Courts, bar to interference by, 672. 
of President, 224. 
of Vice-President, 237- 
of House of the People, 283. 


of representatives of States to Council of States, 


of Lesislative Assembly, 450. 
of Legislative Council, 452. 
power of Parliament, relating to, 671. 
power of State Legislature, 671. 
disputes, adjudication of, 672. 
ELECTION Comusston, 666, 668. 
ELECTION TRIBUNAL, 666 
Evectorare : (See ‘ Elections’ ). 


Exectricity (See ‘ Entries in Legislative Lists ’). 
exemption of Union or railway from electri- 


city taxes, 614. 


exemption of electricity consumed by inter- 
State river authority, from State taxation, 


615. 
EMERGENCY, 
kinds of — 


owing to war, external or internal aggres- 


sion, 681-2. 


* owing to failure of Constitutional machinery 


in the State, 681, 686, 688. 
owing to financial breakdown, 696. 
powers of Parliament during— 
Proclamation of Emergency, 684. 


Proclamation of breakdown of constitutional 
“p et 689. 

rocalmation of Emergency ’ ~ 

effect of, 684. eer ee 

“Eo, tos ; of fundamental rights, during, 
suspension of enforcement of fi 

rights, during, 694-5. eee 

EMmOLUMENTS 

of President and Governors, 753. 
of Ministers for Union and States, 753. 
of Speaker, Deputy Speaker, Chairman 

Deputy Chairman, 754. : 
of Judges of Supreme Court and High Courts, 


754: 
of Comptroller and Auditor-General, 756. 


ENTRIES IN THE LEGISLATIVE Lists 
acquisition of property— 
for Union, 808. 
for State, 860. 
actionable wrongs, 875. 
admiralty jurisdiction, 840. 
admission into India, 798-9. 
adoption, 873. 
aerodromes, 806. 
aeronautical education, 806. 
agreements with foreign countries, 787, 789. 
Administrator-General, 877. 
adulteration, 879. 
agricultural— 
education, 851. 
research, 851. 
loans, 852. 
indebtedness, 858. 
agricultural land— 
contract relating to, 853. 
transfer of, 852-3. 
tax on income from mortgages of, 854. 
agriculture, 851. 
aircraft, 806. 
safety of, 804. 
air forces, 778. 
air force works, 780. 
air navigation, 806. 
air traffic, 806. 
airways, 806. 
aliens, 791, 799. 
ammunition, 780. 
amusements, 859. 
ancient monuments and records, 850. 
ancient monuments and records declared to- 
be of national importance, 829. 
animals, prevention of cruelty to, 879. 
animal diseases, 852. 
arbitration, 877. 
archaeological sites and remains, 829, 888. 
armed forces of the Union, 778. 
use of, in aid of civil power, 844. 
arms, 780. ‘ 
atomic encr, I 
audit pcskania a Union and States, 831. 
banking, 820. 
bankruptcy, 875. 
beacons, 804. 
betting, 859. 
bills of exchange, 822. : 
births and deaths, registration of, 885. 
boilers, 887. 
books, 888. 
Borstal institutions, 847- 
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bridges, 850. 
broadcasting, 807. 
buildings, in State, 859. 
burials, 349. 
canals, 8; 
cantonment areas, 779. 
carriage of passengers and goods, 807. 
cattle trespass, 852. 
census, 829. 
Central bureau of Intelligence, 731. 
charities, 884. 
cheques, 822, 
cinematograph films, sanctioning of, 827. 
cinemas, 859. 
citizenship, 791, 795- 
civil procedure, 877. 
coinage, 809. 
colonization, 852. 
communications, 850, 
compensation for acquisition of property, 888. 
contempt of Court, 878. 
contempt of Supreme Court, 831. 
contracts, 874. 
contracts relating to agricultural land, 853, 874. 
consuls, 783-5. 
conventions with foreign countries, 787. 
copyright, 823. 
co-operative societies, 858. 
corporations— 

trading, 817. 

financial, 817. 

banking, 817. 

insurance, 817. 

inter-Statc, 819. 

non-trading, 858. 

characteristics of, 819. 





Courts[ See ‘Supreme Court’ ; ‘High Court ’]— 

jurisdiction and powers of, § —~ 

with respect to List I, 840. 

with respect to List IT, 868. 

with respect to List LIT, 889. 
constitution and organisation of, 845. 
fees taken in, 845. 
procedure in rent and revenue courts, 845. 
characteristics of, 846. 


Courts of Wards, 856. 
for rulers, 809. 
cremation grounds, 849. 
criminal law, 868, 
criminal procedure, 870. 
cruelty to animals, 879. 
currency, 809. 
customs frontiers, 811, 
import and export across, 811. 
declarations, 78g. 
defence, 777. 
demobilisation, 777. 
designs, 823, 825. 
diplomatic representation, 783. 
dispensaries, 848. 
divorce, 873. 
drainage, 852. 
dramatic performances, 859, 
drugs, 879. 
duties [See ‘ Taxes ’] 
of customs, 834. 
of excise, 835. 
en estate, 836, 863. 
on succession, 837, 863. 
on stamp, 839, 868, 888. 
on tobacco, 835. 
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Enrrigs IN THE Lecistative Lists—Duties— 
Contd. 
on alcoholic liquors, 864. 
on narcotics, 864. 
education, 849. 
elections-— 
to Parliament, 830. 
to Legislatures of States, 830, 860. 
to office of President, 830, 
to office of Vice-President, 830. 
Election Commission, 830. 
electricity, 887. 
evacuce property, 888. 
embankments, 352. 
emigration from India, 798. 
employer's liability, 882. 
employment, 882. 
entertainments, 859. 
evidence, 877. 
explosives, 780. 
expulsion from India, 798-9. 
extradition, 797. 
factories, 887. 
fairs, 857. 
fees— 
in respect of matters in List I, 842. 
in respect of matters in List If, 868. 
in respect of matters in List IIT, 889. 
taken in Court, 845. 
ferries, 850. 
fisheries, 827, 855. 
beyond territorial waters, 827. 
foreign affairs, 782. . 
foreign exchange, 809-810. 
foreign jurisdiction, 790-1. 
foreign loans, 810. 
forests, 855. 
future markets, 823. 
gambling, 859. 
Bas, 856. 
gas works, 856. 
goods— 
production, supply and distribution of, 857. 
carriage of, 807. 
High Courts— 
constitution and organisation of, 831. 
extension of jurisdiction of, 832. 
officers and servants of, 845. 
persons entitled to practise before, 831. 
Union’s control over, 832. 
highways— 
national, 602. 
hospitals, 848. 
connected with port quarantine, 805, 
seamen’s and marine hospitals, 805. 
improvement trusts, 847. 
incorporation, 817, 858. 
indebtedness, agricultural, 858. 
industrial disputes, 880, 
_ concerning Union employees, 828. 
industries, 856. 
industries necessary for defence, 781. 
industries control of, by Parliament, 826. 
infants, 873. 
inflammable substances, 826. 
inland waterways, 850. 
inns and inn-keepers, 858. 
inquiries— 
for purposes of List I, 840. 
._ for purposes of Lists II and III, 888. 
insolvency, 875. 
institutions— 
of national importance, 828, 
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for scientific or technical education, 828. 
for professional or vocational training, 823. 
for training of police officers, 828. 
for promotion of special studies, 828. 
for investigation or detention of crime, 828. 
co-ordination of standards in, 829. 
_ controlled or financed by State, 850. 
insurance, 823. 
international conferences, 786. 
inter-State— 
migration, 832. 
quarantine, 832. 
rivers and river-valleys, 826. 
. trade commerce, 812-7. 
intestacy, 873. 
intoxicating liquors, 848. 
duties on, 864. 
invalidity pension, 882. 
inventions, 823. 
irrigation, 852. 
joint family, 873. 
justice, administration of, 845. 
jurisdiction [See ‘ Courts’). 
labour, welfare of, 882. 
labour, vocational training of, 884. 
labour disputes, 880. 
Jand— 
rights in, 852. 
transfer and alienation of, 852. 
tenures, 852. 
vested in the State, 859. 
land revenue, 861. 
legal tender, 809. 
libraries, controlled by State, 850. 
lighthouses, 804. ; 
lightships, 804. 
limitation, 877. 
local Government, 847. 
lotteries, organised by Government, 811. 
lunacy, 878. 
marine hospitals, 805. 
maritime shipping, 802. 
markets, 857. 
marriage, 873. P 
maternity benefit, 882. 
mental deficiency, 878. 
mercantile marine, 802. 
merchandise marks, 823. 
meterological organisations, 829. 
migratory tribes, 878. 
military forces, 778. 
military works, 780. 
mines, 826, 856. 
mines, labour and safety in, 826. 
mineral development, 826, 856. 
mineral oil resources, 826. 
minors, 873. 
money-lending and money-lenders, 858. 
monopolies, combinations and trusts, 88c. 
monuments, ancient and historical, 829. 
municipal corporations, 847. 
municipal tramways, 850. 
museum, 850. 
national highways, 802. 
national waterways, 802. 
nationality, 795- 
naturalisation, 791, 797- 
naval forces, 778. 
naval force works, 780. 
navigation, 802. 
negotiable instruments, 822. 


promissory notes, 822. 
property— 
of the Union, 808. 
acquisition of, 808, 860. 
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newspapers, 888. 
nomadic tribes, 878. 
oaths, 877. 
offences against law of nations, 800. 
offences against laws under List I, 839. 
offences against laws under List II, 868. 
official trustees, 877. . 7 
oilfields, 826. 
old age pensions, 882. 
opium, 827. 
pacts, 789. 
partition, 873 
partnership, 874. 
Passports, 798-9. 
patents, 823-4. 
peace, 789. 
pensions— 
State, 861. 
Union, 830. 
personal law, 873. 
pests, 851, 885. 
petroleum, 826. 
pilgrimages, 848. 
pilgrimages outside India, 800. 
piracy, 800. 
planning, 880. 
plant diseases, 851, 885. 
poisons, 879. 
police— 
railway, 832, 845. 
village, 845. 
extension of jurisdiction of, beyond the 
State, 832. 
‘port— 
major, 805. 
quarantine, 805. 
other than major ports, 885. 
posts, 807. 
Post Office Savings Bank, 811. 
pounds, 852. 
preventive detention, 781, 871. 
price control, 886. 
prisons, 847. 
prisoners, removal from one State to another, 
871. 
privileges and immunities— 
of Parliament, members, 830. 
and committees, 830. 
of State Legislature, 860. 
printing presses, 882. 
professions, 884. 
prohibition 849. 


requisitioning of, 808, 860. 
protocols, 789. 
provident fund, 882. 
public debt— 

of the Usioa, 20 

of the State, 861. 
public demands arising outside State, 888. 
public order, 844. 
public health, 848. 
public services, 830, 861. 
Public Service Commission— 

State, 861. 

Union Public, 830. 
quarantine— 

port, 805-6. 

inter-State, 832. 


INDEX 
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railways, 801. 
recognition of laws, records, etc., 877. 
reformatories, 847. 
registration of deeds, 874. 
relief— 
of disabled and unemployable, 849. 
of displaced persons, 884. 
religious endowment, 884. 
removal of prisoners from State to State, 871. 
rents, collection of, 852. 
Reserve Bank of India, 810. 
residuary powers, 843. 
rivers ard river-valleys: inter-State, 826. 
roads, 850. 
ropeways, 850. 
salaries and allowances— < 
of members of Parliament, 830. 
of Chairman and Deputy Chairman of 
Council of States, 830. 
of Speaker and Deputy Speaker of House 
of the People, 830. 
of President and Governors, 831. 
of Ministers for Union, 831. 
of Comptroller and Auditor-General, 831. 
of members of State Legislature, 860. 
of Speaker and Deputy Speaker of Legis- 
lative Assembly, 860. 
of Chairman and Deputy Chairman cf 
Legislative Council, 860. 
of ministers of a State, 861. 
salt, 827. 
sanitation, 848. 
security of India, 781-2. 
services— 
all-India, 830. 
State, 861. 
Union Public, 830. 
shipping and navigation— 
on national waterways, 802. 
on tidal waters, 802. 
o.: inland waterway, 885. 
safety of, 804. 
social security, 882. 
social insurance, 882. 
societies— 
unincorporated, 858. 
co-operative, 858. 
sports, 859. 
standards of— 
quality of goods, 826. 
higher education, 829. 
research, 829. 
weights and measures, 825. 
Statistics— 
for purposes of List I, 840. 
for purposes of Lists II and III, 888. 
for vital, 885. 
stock, preservation, etc., of, 852. 
stock exchange, 823. 
succession, 873. 
Supreme Court— 
constitution, organisation, 
powers of, 831. 
fees taken in, 831. 
persons entitled to practice before, 831. 
surveys, 829. 
for purposes of List I, 840. 
for revenue purposes, 861. 
taxes—[See * Duties ']. 
on entry of goods into a local area, 864. 
on agricultural income, 862. 


jurisdiction, 
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on excess profits, 710, 833. 
on non-agricultural income, 833. 
on capital of companies, 836. 
on transactions in stock exchanges, 839. 
on advertisements, 866. 
on advertisements in newspapers, 839. 
on sale of newspapers, 839. 
on sale of other goods, 865. 
on betting, 867. 
on consumption or sale of electricity, 865. 
on goods and passengers, 838, 866. 
on animals and boats, 866. 
on professions, trades, ctc., 867. 
on luxuries, 867. 
on mineral rights, 864. 
on entertainments, 867. 
on gambling, 867, 
on vehicles, 866. 
on vehicles, mechanically propelled, 866, 
886. 
on stock exchanges, 839. 
on lands and buildings, 863. 
on railway fares and freights, 838. 
capitation, 867. 
corporation, 836. 
terminal, 838. 
not enumerated, 843. 
telegraphs, 807. 
telephones, 807. 
theatres, 859. 
tolls, 867. 
trade and commerce— 
inter-State, 812-17. 
in industries controlled by Parliament, 886. 
with foreign countries, 811. 
within a State, 856. 
trade marks, 823. 
trade representation, 783. 
trade unions, 880. 
transfer of property, 874. 
transfer of agricultural land, 852. 
treasure trove, 861. 
treaties, 787-9. 
trusts and trustees, 876. 
unemployment, 882. 
United Nations Organisation, 785. 
obligations of members of, 786. 
universities, 849. 
vagrancy, 878. 
vehicles, 850. 
vehicles mechanically propelled, 886. 
veterinary training and practice, 852. 
village administration, 847. 
visas, 799-800. 
vital statistics, 885. 
war, 789. 
water supplies, 852. 
water storage, 852. 
water power, 852. 
weights and measures, 857. 
weights and measures standards of, 825. 
welfare of labour, 882. 
wild animals, 855. 
wild birds, 856. 
wills, 873. 
wireless, 807. 
workmen’s compensation, 882. 
works in the State, 859. 


Eguat Access 


to public places, 27, 61-2. 
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EQuatity 
meanings of, 27. 

EQuatity Berore Law 
distinguished from equal protection, 50. 
exceptions to, 51. 
meaning of, 50. 

EQvuat Protection oF THE Laws 
distinguished from equality before law, 50. 
meaning of, 50, 55. 
what it does not prohibit, 56-7. 
extends to all State action, 57-8. 

Estate Dury (See ‘ Entries in Legislative Lists’). 

Estimates (See ‘ Annual Financial Statement’). 

Evacuge Property (See ‘ Entries in Legislative 
Lists’). : 

EvipENcE, SELF-INCRIMINATING 
immunity from, 109. 

EXCEPTIONAL GRANT. 

England, 361. 

India— 
for the Union, 361, 
for the State, 481. 


Excess GRANT 
England, 359. 
India— oe 
for the Union, 359. 
for the State, 480. 


Executive Power 

meaning of, 216. 

of the President, 217 ef seg. 

of the Union, 244-6. 

of the State, 442-3. 
Existinc Law (See ‘ Words and Phrases’). 
EXPENDITURE 

defrayable by Union, 605-6. 

defrayable by State, 605-6. 


EXxpPLoiraTION, RIGHT AGAINST, 197. 
Ex Post Facto Law, PROTECTION AGAINST 
Burma, 104. 
Eire, 104. 
England, 103. 
Japan, 104. 
United States of America, 102. 
India, 104-5+ 


F 


FInanciav Bitte 
distinguished from Money Bill— 
England, 363. 
India, 364. 
special provisions regarding— 
England, 362. 
Canada, 362. 
Australia, 363. 
Ceylon, 363. 
India, 361, 363- 
FINANCIAL AGREEMENTS 
with States in Part B, 601. 
FrnanciaL EMERGENCY (See ‘ Emergency ’). 
Financia PROCEDURE 
England, 341. 
India, 343-5. 
stages in financial legislation, in Parliament, 
342-5. 
stages in financial legislation, in State Legis- 
lature, 471-2. 
Financia Resources, DisTRisuTION OF (See 
‘Distribution of Revenues’). 
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ForeiGN SOVEREIGN, 51. 
ForeIGN STATE 
Commonwealth countries, not to be deemed, 
714. 
definition of, 714. 
loss of citizenship of India by acquisition of 
citizenship of foreign State, 42. 
FUNDAMENTAL PRINCIPLES OF GOVERNANCE (See 
Directive Principles of State Policy ’). 


FUNDAMENTAL RIGHTS 
England, 44. 
United States of America, 45. 
Eire, 46. 
India, 46 et seq. 
application to Armed Forces, 190. 
categories of, 43, 46. 
extent of application of, 43. 
legislation to give effect to, 194. 
no unenumerated rights, 44. 
restrictions on, by State, 68-72. 
restrictions on, when martial law in force, 
192. 
freedom of— 
conscience and religion, 135. 
speech and expression, 67. 
assembly, 67. 
association, 67. 
movement, 67. 
residence, 67. 
property, 67, 97, 147. 
profession, 67. 
press, 83-5. 
public meeting, 88. 
procession, 89. 
Prohibition of 
discrimination on ground of religion, etc., 


58. 
employment of children in hazardous works, 


134. 
scntericed of titles by State, 66. 
untouchability, 66. 
traffic in human beings, 132. 

Protection 
against conviction under ex post facto laws, 

102. 
against double prosecution, 102. : 
of accused, against being compelled to give 
evidence against self, 102. 
against arrest and detention, 121. 
of life and liberty, 111. 
of interests of minorities, 145. 

Rights to ‘ ae 

establish educational institutions for minorie 
ties, 146. f 

equality of access to public places, 58. 

equality of opportunity, 63. 

equality before law, 50. 

equal protection of the laws, 50. 

management of religious affairs, 142, 

as to taxation for promotion of any religion, 
142. : Betas 

as to attendance at religious instruction in 
educational institutions, 143. 

move the Supreme Court for 
of the rights, 157- 


G 


GoveRNMENT BUSINESS 
conduct of— 
Union, 273- 
State, 447. 


enforcement 


GoveRNMENT OF INDIA ACT, 1935 
authority of, 3 
federation under, 29. A. 
an important source of the Constitution, 4. 
interpretation of, how far useful for inter- 
preting the Constitution, 15, 17- 


INDEX 


Sec. 7 (1) 216, 223, 
Sec. 8 we 245 
Sec. 9 256, 259 
Sec. 10 (1) 264 
Sec. 10 (2) 269 
Sec. 10 (4) 25 

Sec, 16 3 271 
Sec. 17 273 
Sec, 18 (4) 289 
Sec. 18 (5) -. 290 
Sec, 19 292, 294 
Sec, 20 296, 297 
Sec. 22 303, 304 
Sec. 23 308, 309 
Sec, 25 311, 312 
Sec. 26 :. 313 
Sec. 27 +s 315 
Sec. 28 318, 324 
Sec. 30 +. 328 
Sec: 33 342, 344, 346 
Sec. 34 344, 350, 352 
Sec. 36 2. 359 
Sec. 37 335, 337» 363 
Sec. 38 + 365 
Sec. 42 370 
Sec. 48 438 
Sec, 49 ++ 437 
See- 50 259) 443, 
Sec. 51 443, 445 
Sec. 55 440, 447 
Sec. 59 447 
Sec. 75 474 
Sec. 76 476 
Sec. 88 485 
Sec. gt .. 761 
Sec. g2 761, 763 
Sec. 94 2 gtr 
Sec. 96 t. 3I4 
Sec. 97 t.BT 

Sec. 99 33 

Bech 100 520, 547, 550, 551 
ecetoe 557, 558, 682 
Sec. 103 2.) 559 
Sec. 104 520, 553 
Sec. 107 520, 561, 562 
Sec. rog -. 566 
Sec, 122 368 
Sec, 124 ve BY 
Sec. 126 30 n, 245; 569 
Sec. 130 375 
Sec. 131 875 
Sec. 132 . 5375 
Sec. 133 By 

Sec. 135 1 By 

Sec. 136 t) B79 
gcc: 137 590, 593 
poopie 591, 593 
te 593, 594 
Sec. 141 or. 305 
oe ++ 597 
Sec. 142-A re: 
Sec. 143 tes seg 
Sec. 144 2 Bog 
Sec, 150 2. Gos 
Sec. 151 a. G08 
sachs 34 529, 6og 
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5 O14 
. » 154-0 DI4 
pe is . 529, 616 
Sec. 162 620 
Sec. 163 621 
Sec. 166 431, 433 
Sec. 172 622, "625 
Sec. 173 622, 625 
Sec. 174 .. 626 
Sec. 175 628, 630, 633 
Sec. 176 632, 635 
Sec. 200 384 
Sec. 203 +. 390 
Sec. 204 393) 395, 422 
Sec, 205 .. 398 
Sec. 209 42t 
Sec. 210 425 
Sce. 212 =o 
Sec. 213 
Sec, 214 428 
Sec. 219 .. 486 
Sec. 220 487, 489 
Sec. 223 -. 492 
Sec. 224 494 
Sec. 225 497 
Sec, 226 -. 492 
Sec. 230 498, 499 
Sec. 240 653, 654 
Sec. 241 . 652 
Sec. 254 500, oz 
Sec. 255 501, 502 
Sec. 264 660 
Sec. 265 661 
Sec. 266 664 
Sec. 270 702 
Sec. 271 502 
= 275 63 
Sec. 2 Bee 3 
Sec. 291 668, 671 
Sec. 292 726 
Sec. 295 242 
Sec. 297 . 643 
Sec. 298 (1) . + 63,96 
See 299 0 150 
ec. 299 (2 153 
Sec, a0 ‘ 698 
Sec, 311 (1) ee 42 
Sec. 311 (2) 705-710 
Sec. g11 (6) £ uur 
Sch. VI, List I— 
Item 3 560 
Ttem 19 349 
Item 28 533 
Ttem 45 524 
Sch. VII, List Ii— 
Item 19 549 
Ttem 21 562 
Item 27 333 
Item 31 549 
Item 42 714 
Ttem 48 524 
Ttem 49 +) 524 
Sch. VH, List III 
Item 21 ~ 1. 562 
Government or Inpia AcT, 1935 
Sch. VII, List I— 
Item 1 781 
hee “779 
Item 3 783; 789, 797 
Ttem -. 810 
Item :. Bog 
Ttem 7 808, 811 
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Government or INpra Act, 1 ; 
: nbta Act, 1935—Contd. 
Item 8 ~ j Government or Inpra Act, 1935—Contd. 
ae . . ey | ee = 780, 857, 879 
tem IL re tem 31 ? 2 
Teen 18 -- 828 Item a ws Hye 
Item 13 ++ 829 Item 34 s aa: 
Item 14 ++ 828 Item 35 2 Z 8 + 
“Ttem 15, ++ 829 Item 36 - g20 
Item 16 ++ B29 Ttem 39 - Bee 
Item 17 ++ 829 Item 40 835 86 
Item 18 “+ 799 Item 41 hee 862 
Item 19 ++ 806 Item 42 -. 863, 
Item 20 ++ 812 Ttem 45 .. 867 
Item 21 5 801 Item 46 .. 867 
Item 22 103, 842 Item 47 .. 867 
Item 25 ++ 805 Ttem 48 +. 866 
Item 24 ++ 827 Ttem 49 . «865, 
Item 25 se v4 oe 5° .. 868 
Item 26 ve em 54 pe 
ia ‘B07 | Sch. VII, List 1T— om 
Item 28 s bee 1 Item 1 + 869 
Item 31 ts Le Item 2 .. 870 
Item 32 : Se] tem g a 
Item 33 1) 819 Item 6 ae 
Item 34 i 26! Item 7 as 
Item 35 , 826 ! Item 8 ‘a ae 
Ttem 36 ‘826 | Item 9 ~ ae 
Ttem 37 -. 823 Item 10 7 8, 
hee 38 .. Sar Item 11 e Bee 
I m 39 -. 832 Item 12 876, 877 
tem 40 830 It 5 
Item “+ 93 em 14 .. 875, 
41 +. 831 Item 15 88 
Item 42 5 ae 9 
+» 839 Item 17 888 
Item 43 +. 840 Item 18 8 
Item 44 +. 834 Item 19 7 879 
Item 45 .. 835 Item 20 .. 887 
Item 46 -. 836 Item 22 879 
Item 47 «. 827 Item 23 1. 878 
Ttem 48 -. 81 Item 25 +. 889 
Item 49 +) 795 Item 26 .. 887 
Item 50 -. 832 Item 27 . -. 883 
Ttem 51 +. 825 Item 28 -. 882 
Item 54 -. 833 Item 29 -. 881 
Ttem 55 .. 836 Item 32 885, 
Item 56 837, 838 | Item 33 +. 827 
Item 57 -. 839 | Item 34 «871 
oe 58 .. 838 Trem 36 .. 889 
_ tem 59 «+ 843 | Governor or States 
Sch. VII, List II— appointment of, 438. 
Item 1 844, 846 Constitutional position of, 444. 
Item 2 .. 868 conditions of office of, 441. : 
Item 3 .. 845 Comet of Ministers, relation with, 443-4- 
Item es oath of, 442. 
Item : *. id pardoning power, 442. 
Item 6 .. 861 President’s control over, 440- 
Item 7 .. 861 powers of, 437. . 
Item 8 .. 860 qualifications for appointment of, 441- 
Item g 808, 860 removal of, 441. 
Item 10 .. 850 term of office of, 440. 
Item 11 860 | GUARANTEE oF STATE LoANs, 640-1. 


860 | Grants-IN-AID 


Item 12 
Item 13 .. 848 Australia, 597- 
Item 14 848, 885 Canada, 597. 
Item 16 -. 849 England, 596. 
Item 17 -. 850 United States of America, 596. 
Ttem 18 802, 851 India— 

Item 19 «. 852 for financial assistance, 597+ 
Item 20 .. 852 in licu of jute export duty, 595- 
re at 853, 856, 858, 861 H 

Noms 856 

tem 27 .. 857] Haseas Corpus 

ver to issue, 157- 


Item 29 780, 856, 8577 Supr eme Court’s pov 


InpEx 


Haszas Corpus—Contd. 


Other Courts’ power to issue, 157. 
kinds of units of, in English law, 160-1. 
purposes for which may be issued— 
in England, 161. 
under existing law, 162-4. 
under Constitution, 159-160. 
right to successive applications— 
in England, 168. 
in India, 168. “ 
Supreme Court Procedure regarding, 171. 
when refused— 
in England, 164. 
in India, 165-6. 
which Courts may issue, 159-160. 
who may apply— 
in England, 167. 
in India, 167. 
appeal— 
a England, 169. 
in India, 170. 
costs in proceeding for, 171. 
Heap of STATE 
Burma, 212. 
Eire, 212. 
England, 213. 
formal and real, 211, 213. 
France, 212. ° 
United States of America, 211. 
India, 213-4. 
Hicx Courts 
appointment of Chief Justice, 489. 
appointment of acting Chief Justice, 491. 
appointment of Judges, 488-9, 
attendance of retired Judges at sittings of, 491. 
application of provisions relating to Supreme 
Court to, 489. 
Constitution of, 487. 
Courts of record, 487. 
extension of jurisdiction of, 498. 
extra-State jurisdiction of 498. 
jurisdiction of existing High Courts, 491-3. 
oath of Judges of, 490. 
officers and servants of, 497. 
prohibition of practice by ex-judge, 490. 
power to issue writs of Aabeas corpus, man- 
damus, etc., 493. 
qualifications for appointment as Judges of, 489. 
restriction on power of State Legislature as 
regards extra-State jurisdiction, 499. 
salaries of, 490. 
superintendence over all Courts and tribunals, 
by, 494. : 
superintendence whether includes power of 
revision, 495. 
transfer of Judge from one High Court to 
another, 490. 
transfer of Constitutional cases, to, 497. 


Hv Reuicious Insrrrurtons 
power of State over, 135, 141, 


House or tHe PEorre (See 
allocation of seats in, 285. 
composition of, 283. 
duration of, 288, 2go. 7 
dissolution of, 291, 295. 
number of seats in, 285, 
officers of, 301-6. 
representation of Part A States, 285. 
representation of Part B States, 285. 
representation of Part C States, 287. 
Fepresentation of Part D territories, 286, 

C—116 


* Parliament’), 


| cee 


g2t 


House or tHE PeopLe—Contd. 
representation of Jammu and Kashmir, 286, 
sions of, 291, 293 
essions of, 291, 293. ; 
special powers, regarding Money Bills, 333-5. 


INCONSISTENCY BETWEEN UNioN AND STATE Laws 
(See ‘ Repugnancy ’). 

IMPEACHMENT 
of President— 
Burma, 234. 
France, 234. 
United States of America, 233. 
India, 232, 234. 
Inpemnity, Act oF, 
INDIA 
name of, 27. 
a Union of States, 28. 
a member of the Commonwealth, 24. 
international status of, 24. 
sovercignty of, 24. 
territory of, 32. 
a Republic, 25. 

Inpian States. 
defined, 708. 
before Government of India Act, 1935, 503. 
under Government of India Act, 503. 
under Indian Independence Act, 1947, 504. 
accession of, to Dominion of India, 505. 
merger into neighbouring Provinces, 505. 
conversion into centrally administered ‘areas, 

505- 

formation into Unions, 505. 

inclusion in Part B of the Constitution, 506, 
‘covenants with Rulers of, 618, 

Privy Purse of Rulers of, 618-9. 
INTERNATIONAL Law 

respect for— 

in United States of America, 202. 

in England, 203. 

in Eire, 203. 

in France, 202, 

in India, 203. 

‘territory’ in, 32. 


INTERNATIONAL AGREEMENTS, CONVENTIONS, 
Treaties (See ‘ Entries in Legislative Lists’). 
implementation of— 
Australia, 560. 
ee 560. 
Inited States of America, \. 
India, 560. e meee 


INTERPRETATION 
construction, and, 4. . 
decisions under other Constitutions, appli- 
cability of, 521. 
general and particular rules for, 5. 
general rules, 5-15. 
particular rules for constitutional interpre- 
tation, 16, : 
internal and external aids for, 10-15. 
internal aids— 
title, ro. 
preamble, 11, 
headings, 11, 
marginal notes, 11. 
Punctuation, 11, 
provisos, 11. 
Interpretation clause, 12. 
schedules, 12, ; 


194. 
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INTERPRETATION—Contd. 


external aids— 

historical setting, 13. 

parliamentary history, 13. 

debates, reports, statements of objects and 
reasons, 13. 

previous legislation, 14. 

previous decisions, 14. 

dictionaries, 15. 

text-books and books of authority, 15. 

General Clauses Act (Se: ‘ Separate Title’). 
mandatory and directory provisions, 21. 


Rules for Interpretation— 
Rule of expressed intention, 5. 
statute must be read as a whole, 9. 
Rule of liberal interpretation, 16. 
Rule of progressive interpretation, 18. 
Rules relating to distribution of powers., 
521-535- 
ul res magis valeat quam pereat, 19. 


INTERPRETATION OF LEGISLATIVE PowERs. 


applicability of foreign decisions, 521. 
doctrine of— 
ancillary power, 524. 
colourable legislation, 529. 
immunity of instrumentalities, 526. 
implied power, 523. 
incidental power, 524. 
avoidance of conflict, 530. 
aspect of legislation, 534. 
pith and substance, 531. 
general principles for interpretation of our 
Lists, 534-5. 
Inter-STaTE RE ations (See ‘Entries in the 
Legislative Lists ’) : 
adjudication of disputes relating to inter- 
State waters, 574. 

agencies of comity, 567. 

Co-ordination between, 575. 

extra-judicial settlement of disputes, 568, 576. 

freedom of inter-State trade and intercourse, 
636-651. 

inter-State Council, 576. 

recognition of public acts, etc., 567. 

inter-State authority for regulating trade and 
commerce, 651. 

rendition of criminals, 567. 

IntTER-STATE TRADE AND COMMERCE (See ‘ Trade 

and Commerce’). . 

InTRA-STATE TRADE AND CoMMERCE (See ‘ Trade 
and Commerce’). 


J 


Jammu AND KasHMIR 
Accession of, 721. 
Maharaja of, 709. 
Rajpramukh of, 709. 
power of Parliament, over, 722-3. - 
representation of, in House of the People, 286. 
special provision relating to, 720-4. 
future Constitution of, 721. 
JOINT SITTING 
for removal of deadlock between two Houses— 
Australia, 331. 
Burma, 332. 
South Africa, 331. 
India, bets 2298 
dissolution cannot prevent joint sitting, 333° 


bodies, 180. 
functions, 181. 
procecdings, 182. 
Jupiciary. 
Australia, 384, 392, 397- 
Burma, 384, 391, 398. 
Canada, 30, 384, 397- 
United States of America, 30, 384, 391, 396. 
India,— © 
no dual system, go. 
but additional Courts for enforcements of 
Union laws may be created, 551. 
Supreme Court at the head, 384. 
High Courts, 486. 
subordinate Courts, 500. 
Jurispiction (See ‘Court’; ‘Supreme Court’; 
‘High Court’ ; Entries in Legislative Lists’), 
meaning of (See under Entry 77, List I,and 65. 
List IIx 
when does a Court act, without, 180. 
when barred (See ‘Court’) , 
extension of jurisdiction of High Courts, 
outside States, 498. 


[ Jupiciat AnD Quast-JupiciaL 


JUSTICE. 
administration of legal justice (See under 
‘Entries in the Legislative Lists’). 
economic, political and social, 26. 
under Constitution of India, 26. 


L 


LANGUAGF, OFFICIAL 
Committee of Parliament, on, 678. 
Commission, to report on, 678. 
of Union, 677. 
of States, 679. 
English, as, for 15 years, 677. 
English, thereafter, under law, 678. 
Hindi, as, 677. 
of Parliament, 367, 680. 
of Supreme Court, 679. 
of High Court, 679. 
of State Legislature, 680. 
for representation of grievances, 680. 
special directives as to, 681, 
for inter-State communications, 679. 
President’s power regarding regional languages, 

679. . ; . 
President’s sanction required for Bills relating 
to, 680. 

LEGISLATIVE ASSEMBLY OF STATES 
composition of, 450. 
duration of, 454- 
dissolution of, 455- 


officers of, 457- 
election to, by adult suffrage p' 


relating to Money Bills, 472. 
power of Parliament, relating t 
in, 451. 

LEGISLATIVE COUNCILS OF STATES 
abolition or creation of, 449, 45° 
composition of, 452. 
constituencies for, 454- 
duration of, 455- 
not to be dissolved, 455- 

fficers of, . : a 
power: of "pariiament relating to composition 
of, 453- . s ; 
antey Bits, not to be introduced in, 472 
States, having, 449- 


rocedure in, 


° representaulon 





INDEX 


Leoistative Funcrion (See ‘ Separation of 


Powers’) y ne 
Lecistative Lists (See ‘ Entries in Legislative 
Lists’; ‘Interpretation of Legislative Powers ) 
LoisLative Power (See Distritution of Legisla- 
tive powers) 
of Union, 536. 
- of State, 536-7. sh 
presumed to be territorial, 537- 
not a delegate of Union Parliament, 539. 
in general— 
absolute or conditional, 540, 543. 
subordinate, 540, 543. 
delegated, 544. 
validating, 541. 
general or particular, 541. 
‘making laws’, 540. 
permanent or temporary, 541. 
prospective or retrospective, 541. 
repeal and amendment, 540. 
LEGISLATIVE PRocepuRE (See ‘Financial Pro- 
cedure ’) 
stages in legislation— 
in Parliament, 328-333. 
in State Legislature, 467-470. 
LEGISLATURE 
Australia, 276, 279, 284. 
Burma, 277, 282, 284. 
Canada, 276, 280, 284. 
‘Ceylon, 277, 282, 284. 
Eire, 276, 281, 284. 
England, 276, 278, 284. 
France, 276, 281. 
Japan, 276, 282. 
South Africa, 276, 281. 
United States of America, 276, 277, 284. 
India,— 
Union, 277. 
States, 449, 507, 511, 
LEGIsLaTuRE IN Part A States (See ‘ Legislative 
Assembly ; ’ “ Legislative Council ’) 
LeGisLaTuRE IN Part B Srates, 507. 
Lecisuature in Part C States, 511. 
Lisex, 75. 
Liperty 
meanings of, 27, 
Eire, 114. 
England, 113, 116-8, 
Burma, 114. 
Japan, 114, 122. 
Onited States of America, 111, 122. 
under Constitution of India, 27. 
personal liberty— 
not to be affected except accordin, 
Procedure established bylaw, 11, runias 
safeguards for, 121, 123-5, 
Lieutenant Governor 
of Part C States, 511. 


M 
Manpamas 


against whom does not lie, 173. 


conditions precedent t i 
> Nature of, hs ein ae Ob ae, 


Principles governing i . 

uses of, 1746. roe 
Marmat Law. 

in England, 192. 

in India, 199. 
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meaning of, 194. : 
restrictions on fundamental rights, during, 192. 
indemnity for illegal acts done under, 193. 
Maxis . ; 
defectus potestatis nullitas nullitatum, 302. 
delegata potestas non protest delegare, 539. 
nemo debel bis vexari, 105, 
ul res magis valeat quam pereat, 9, 19. 
Members or PARLIAMENT (See * Parliament’). 
MILITARY TRIBUNAL. 
habeas corpus, against sentences of, 184. 
what is, 184. 
England, 184. 
India, 185. 
U.S. A, 
Ministers 
of the Union— 
appointment of, 263. 
dismissal of, 264. 
when bound to resign, 267. 
obligation to become member of 
ment, 269. 
salaries of, 269. 
allocation of business amongst, 274. 
Minorities 
cultural and educational rights of, 145. 
right to establish educational institutions, 146. 
Money BILL 
Burma, 337. 
Eire, 335, 336. 
England, 334, 336, 338. 
Canada, 334. 
Australia, 334. 
S. Africa, 334. + 
India, 333, 335, 337, 338. 


fe) 


185. 


Parlia- 


Openinc Appress 

England, 298. 

India, 298. 
nee procedure in Parliament, regarding, 

298. 
| ORDERS UNDER THE CONSTITUTION 

Adaptation of Laws Order, 1950, 728. 

Adaptation of Laws (Amendment } Order, 
1950, 728. 

Constitution (Amendment of the First and 
Fourth Schedules) Order, 1950, 4491, 737, 


738. 
Constitution (Application to Jammu and 
Kashmir Order. 1950, 722. J 7 


Constitution (Declaration as to Foreign States 
Order, 714, 738. 
Constitution (Distribution of Revenues) Order, 
Constitudon’ (Rema of Diss 
Nstitution emoval o: ifGculti 
Order No, I oo 


7. 
Order No. II, 731, ss Ns 
Order No. III, we ion 
Orpers UNDER THE CoNsTITUTION 
eee (Removal of Difficulties) Order, 
50, 773. 
Constitution (Amendment of the Firs 
t 
sou Schedaien Order, 1950, 748, a 
mag Areas (Part A States) Order, 1950, 


(Filling of Casual 
mn Petitions) Order, 


Provisional Parliament 


1950, 735. 
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Provisional State Legislatures 
cies Order, 1950, 735. 
Supreme Court (Decrees and Orders) Enforce- 

ment Order, 1950, 422. 
United Provinces (Alteration of Name) Order, 
1950, 449n, 739n. 

ORDERS UNDER GOVERNMENT oF INDIA ACT 
Adaptation of Indian Laws Order, 1937, 510. 
Assam High Court Order, 1948, 487. 
Government of India (Constitution of Orissa) 

Order, 1936, 741. 
Government of India 


Order, 1936, 734. 


Government of India (Provincial Elections) 
Corrupt Practices and Election Petitions 
Order, 1936, 668. 


Government of India Distribution of Revenues 
Order, 1936, 583. 

High Courts (Calcutta) Order, 1947, 400. 

High Courts (Punjab) Order, 1947, 4002. 

India and Hyderabad (Exchange of Enclaves) 
Order, 1950, 740, 741. 

Madras High Court (Extentions of Jurisdiction 
to Coorg), Order, 1948, 400, 498. 

Orissa High Court Order, 1948, 400 n, 486. 

States’ Merger (Bombay) Order, 1950, 740. 

States’ Merger (Governors’ Provinces) Order, 
1949, 739, 741, _742- 
States’ Merger (United Provinces) Order, 
1949, 743- , 
United Provinces High Court (Amalgamation) 
Order, 1948, 400, 487. 

ORDERS UNDER GoveRNMENT OF INDIA AcT 

States’ Merger (Govern$rs’ Provinces) Order, 
1949, 747. : < 

States’ Merger (Chief Commissioners’ Pro- 
vinces) Order, 1949, 752. 

States’ Merger (West Bengal) Order, 1949, 
746. 

Provinces and States (Absorption of Enclaves) 
Order, 1950, 747, 752. 

India and Hyderabad (Exchange of Enclaves) 
Order, 1950, 748. 

Governors’ Allowances and Privileges Order, 
1950, 753- 

ORDERS UNDER INDIAN INDEPENDENCE ACT 

Indian Independence (Legal Proceedings) 
Order, 1947, 714. 

Indian Independence (Rights, Property & 
Liabilities) Order, 1947, 624, 625, 714. 

Indian Independence (Partition Councils) 
Order, 1947, 625. 

Indian Independence Arbitral Tribunat Order, 
1947, 625. ane ‘ 
India (Provisional Constitution) Order in 

Council, 1947, 489, 500, 514. 
Indian (Provisional Constitution) 
ment) Order, 1948, 486. 
Orbinances 
during recess of Legislature— 
President’s power to make, 370. 
duration of, 372. 
extent of, 372. 
Governor’s power to make, 484. 
duration of, 485. 
conditions of making, 485. 
President’s instructions required in certain 
cases, 485. 2 
extent and validity of, 486. 


(Scheduled Castes) 


(Amend- 
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creation of, 3. 
citizenship of migrants from, 39-41. 
adjustment of rights, liabilities and property 
on account of creation of, 622, 624. 
not a foreign State, for purposes of Constitu- 
tion, 714. 
PANCHAYET, 198. 
ParDoNninG Power 
of President, 240, 242. 
of Governor or Rajpramukh, 242-3. 


PARLIAMENT (See ‘Distribution of Legislative 
Powers ’). 
adjournment, 
of, 291, 294. 
address and messages by President, 295, 298. 
constitution of, 276. 
courts, not to inquire into regularity of proceed- 
ings of, 367. 
duration of, Houses of, 288. 
decision of questions by majority vote, 306. 
discussions, restrictions upon, 319, 367. 
dissolution of, 257, 295- 
language in, 367. 
right of address of Attorney-General and 
Ministers, 299. 
members— 
qualifications for membership, 290. 
salaries and allowances of, 326. 
double membership, 311. 
disqualifications of, 310. 
decisions of disputes relating to, 314. 
vacation of seats, by, 310. 
simultaneous membership, 311. 
officers of, 300 ef seg. . . 
penalty for sitting or voting by disqualified 
person, 315. 
privileges of, 316-326. 
procedure, rules of, 365. 
quorum, 306, 310. 
regulation of financial procedure, 
restriction of discussion in, 367. 
sessions of, 291. 
staff of, 305. : 
summoning of, by President, 294- 
voting in, 306. 
PLACE OF BIRTH ea 
no ground of discrimination, 61. 
PLACES OF PUBLIC RESORT, 62. 
PRESIDENT OF ae 4 
address by, to Parliament, 298. a 
ponainications between President and Parlia 
ment, 297. 
assent to Bills by, 338-341- 
casual vacancies in office of, 236. 
conditions of office, 230-1. 
election of, 224-6. 
manner of election, 
sentation, 226-7. 
eligibility for re-election, 229- 
impeachment of, 232-4. 
oath or affirmation by, 231-2- 
powers off — 
administrative, 217. 1 aif 
appointment and removal, a ite: 
emergency powers, 219, , 
diplomatic, 218. 
legislative, 218, 370 
interim powers, 220. 


dissolution, prorogation 


366. 


by proportional repre> 


INDEX 
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military, 218, 222. 
miscellaneous powers, 219. 
Ordinance-making power, 370. 
pardoning power, 219, 242-4. : 
powers, to be exercised in accordance with 
constitution, 221. 
Parliament’s power relating to President's 
functions, 223. 
qualifications for clection, 229-230. 
relation with Council of ministers— 
right of information, 275. 
control of individual ministers, 275. 
(See ‘ Council of Ministers’). 
removal of difficulties, by, 737- { 
time for holding clection, 234. 
term of office of, 228-9. 
Preventive Detention (See ‘ Entries in Legis 
lative Lists’). 
Advisory Board, to report on cases of, 128. 
grounds for, 126-7. 
legislative power, with respect to, 127. 
legislation by Parliament, 131. 
meaning of, 126. 
right of detenu to be informed of ground, 128. 
right of detenu to make representation, 130. 
successive orders of, 128. 
Prime MINISTER OF INDIA 
appointment of, 260, 263. 
choice of, 257. 
duties towards President, 274. 


PRIVILEGES OF PARLIAMENT = - 
England— 
freedom of speech, 316. 
right to publish proceedings and to restrain 
publication, 317. 
freedom from arrest, 320. 
exemption from service as jurors, 321. 
exemption from attendance as witnesses, 321. 
right to exclude strangers, 321. 
right to regulate internal affairs, 321. 
right to punish parliamentary misbehaviour, 
322. 
right to punish for breach of privileges, 322- | 
Parliamentary privileges and Courts, 325. 
Australia, 324. 
jurma, 318, 324. 
Eire, 318. ae 
Japan, 318. 
India— 
freedom of speech, 319. 
freedom of publication, 319. 
in other respects, 324. 
Privy Purse or Rurers (See “Words and 
Phrases’). 
PROCEDURE ESTABLISHED BY LAW 
for depriving a person of liberty, 114. 
meaning of, 114, 118. 
wherein differs from ‘due process’, 45, 112, 
114, 118. 
control of executive under, 118. 
onus of proving want of good faith, 119. 
PROHIBITION 
conditions precedent to issue of, 179. 
distinguished from certiorari, 177. 
distinguished from mandamus, 176. 
limits to, 177. 
nature of, 176. 
ProporTionAL REPRESENTATION 
working of the Single Transferable vote, 226-7. 
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PRovINICIAL PARLIAMENT, 730-1. 
Provisional State Legislature, 732-3. 


: Pusiic Accounts 


of India, 582, 606. 
of States, 582, 606. 


Pustic Orper (See “ Entries in Legislative Lists’) 
Pustic Service Comsisston 
for Union and States— 
expenses of, 665. 
appointment of members, 660. 
term of members, 660. 
prohibition as to holding offices, 662. 
removal and suspension of, 661. 
reports of, 665. 
regulation relating to, 662. 
functions of, 663-5. 
Joint State Commission, 659. 
Power of Parliament, relating to, 665. 
Power of President, relating to, 662. 


Q 


Quorum (See ‘ Parliament’), 
Quo WaRRANTO. 
conditions for issue of, 187. 
nature of, 186. 
supreme Court procedure, 188, 
who may apply for, 187. 


R 


Race 
no ground of discrimination, 60, 61. 
Rapciirre AWARD, 744, 746. 
Rartways (See ‘ Entries in Legislative Lists’)., 
exemption from taxes on electricity, 614. 
RajJPRAMUKH 
conditions of office of, 509. 
term of office of, 509. 
who is, 509, 709. 
of Hyderabad, Jammu and Kashmir and 
Mysore, 709. 
RELIGION 
Australia, 137. 
Burma, 138. 
Eire, 137. 
France, 137. 
Ceylon, 137. 
Japan, 137. 
U.S. A., 135. 
U.S. S. R., 137. 
India— 
freedom of, 135. 
no ground of discrimination, 60. 
no taxation for promotion of, 142. 
opening Hindu religious institutions to all 
classes, 141. 


REPRESENTATION (See ‘ Parliament’; 
tional Representation’). 
REPUBLIC 
in Constitution of India, 25-6. 
meanings of, 25. 
REPUGNANCY 
effect of, 562. 
gencral rules relating to, 562. 
in the concurrent sphere, 560-1. 
under arts, 249-250, 558. 
meaning of, 563. 
repeal of State law validated by President’s 
assent, 563. 


‘ Propor- 
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scope of, 561. 
Severability of, repugnant provision, 564. 
validation by President’s assent, 563. 
RESERVATION oF Posts AND SEATS 
for batkward classes, 63, 65. 
for Anglo-Indians, 673, 674, 675. 
for Scheduled Castes and Tribes, 672, 673,674, 
75+ 
Resipuary Powers or LeGIsLaTion 
Australia, 552. 
Burma, 5 
Canada, 
U.S. A., 55) 








2. 


scope of, 553. 
when can be resorted to, 553. 
Ruter oF Inpian STATE 

agreements and treatise with, 703-4. 

defined, 709. 

Privy Purse of, 618. 

rights and privileges of, 703. 

succession to, 710. 

RULES UNDER THE CONSTITUTION 

Prohibition of Simultaneous Membership 
Rules, 1950, 311-2. 

Provisional Parliament (Filling of Casual 
Vacancies and Election Petition) Rules, 1950, 
735+ 

Provisional State Legislatures (Casual Vacan- 
cies) Order, 1950, 735. 

Rules of Procedure and Conduct of Business 
in Parliament, 1950, 267n, 296, 297, 298, 
303, 305, 308, 311, 319, 322n, 325, 351, 
361, 364, 366, 368, 435. 

Rules relating to Attorney-General, 271. 

Supreme Court Rules, 1950, 171, 172, 186, 
188, 272, 417-8, 424-5, 427, 428, 662, 729. 

West Bengal Custody of Consolidated Fund 
Rules, 1950, 607. 

West Bengal Conduct of Business Rules, 1950,” 
447- 

West Bengal Legislative Assembly Procedure 


Rules, 1950, 436, 455, 456, 457, 458, 4 59, 


463, 465, 467-470, 475, 479, 481, 482. 
Ss 


Scnepucep Areas & SCHEDULED TRIBES 
administration of, 515. 
ScHEpULED Areas and TRiBes 
Administration of, 761-6. 
Law applicable to, 763. 
Governor’s power to make Regulationis, 764. 
Tribes Advisory Council, 762. 
What are Scheduled Areas, 765. 
Seconp CHAMBER 
Australia, 279. 
Burma, 282. 
Canada, 280. 
Ceylon, 282. 
Etre, 281. s 
England, 278. 
France, 281. 
Japan, 282. 
South Africa, 281. 
U.S. A, 297. 
India— 
Union, 283. 
States, 452. 


Secutar State 
India, a secular State, 138. 
meaning of, 138. 

ere or Srate( (See ‘ Entries in Legislative 

SEPARATION or Powers, THEORY oF 
application of,— 

in England, 204. 
in the U. S. A., 204. 
in Australia, 205. 
in India, 210. 
meaning of, 204. 
executive function, 205. 
legislative function, 205. 
judicial function, 206. 
separation between— 
executive and legislative functions, 206. 
judicial and legislative functions, 206. 
judicial and executive functions, 207. 

SERVICES 
all-India Services, 658. 
conditions of service of, 652. 
dismissal, removal, reduction, of, 654-5. 
persons recruited by Secretary of State, 659. 
recruitment of, 652. 
remedies for wrongful dismissal, 657. 
services under control of Union, 652. 
tenure of, 653. 

Sex 
no ground of discrimination, 60. 

SOVEREIGNTY 
in Constitution of India, 25. 
division of, in the U. S. A., 25. 
meaning of, 24. 

external and internal, 24. 
of Parliament, 379. 

SPEAKER (See ‘ Parliament’). 

States In Part A 
enumeration of, 436. 

Council of Ministers in, 443. 
executive of, 437, et seq. 

extent of executive power of, 442-3. 
legislature of, 449,.¢f seq. 

Governor (See Separate Title). 

High Courts in, 486, et seg. 
subordinate Courts in, 500, ¢f seg. 
conduct of executive business of, 447- 

States iN Part B ; 

application of provisions relating to tC ACE 
States, to, 506. 

enumeration of, 505. 

council of cer a of, 509. 

enesis of, 503-6. 

cenendcane Cbareed on Consolidated Fund 
of, 510. . 

head of the executive of, 509. 

legislature of, 509. |, 

power to impose restrictions upon, 650. 

*Rajpramukh ’ (See Separate Title). 

armed forces of, 57% er 
ecial provisions relating to, 500. 

sary of Judges of High Courts in, 508, 510. 

salary of members of Legislature, 509: 

salary of Speaker, etc., 509- 

States in Part C 
administration of, 511. 
council of Advisers or 

nesis of, 510. ; 
Chief Cornnissioner or Lieutenant-Governor, 


IL. | 
icguiaive power of Parliament over, 52. 


Ministers in, 512 
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High Courts in, 513. 
special provision for Coorg, 513-4. 

Srarute : (American). . 
Budget and Accounting Act, 1921, 430. 
Espionage Act, 1917, 45, 693. 

Fair Labour Standards Act, 1938, 134. 

Federal Internal Security Act (known as 
Communist Control Act), 1950, 693. 

Jurisdictional Act, 1925, 396. 

Statvtes: (British). 

Act of Indemnity, 1920, 194. 

Act of Settlement, 1701, 139”, 241, 386. 

Act of Supremacy, 1558, 1391. 

Act of Uniformity, 1662, 1397. 

Administration of Justice (Miscellaneous Pro- 


visions) Act, 1938, 186n. 
Administration of Justice (Appeals) Act, 
1934, 374”. 


Armed Forces (Conditions of Service) Act, 
1939, 134”. 

Bill of Rights, 1688, 292, 316. 

British Nationality Act, 1948, 41. 

British North America Act, 1867 (See ‘ Consti- 
tution of Canada’). 

Criminal Appeal Act, 1907, 241, 374. 

Crown Procecdings Act, 1947, 631. 

Defence of the Realm Act, 1914, 117, 691. 

Dentists Act, 1921, 99. 

Emergency Powers Act, 1920, 127, 371”, 691, 
92. 


Emergency Powers (Defence) Act, 1939, 
126n, 691, 692. 

Employers’ Liability Act, 1880, 209. 

Extradition Acts, 1870-1935, 161. 

Foreign Judgments (Reciprocal) Enforce- 


ment Act, 1933, 712. 

Fugitive Offenders Act, 1881, 162. 

Goce of India Act, 1935 (See Separate 
title), 

Government of Ireland Act, 1920, 5311. 

India (Consequential Provision) Act, 1949, 
4i. 

Indian Divorce Validating Act, 1921, 209. 

Indian Independence Act, 1947, 3, 24, 504, 
603, 624, 7140, 738. 

Judicial Committee Act, 1833, 397, 423. 

Judicial Committee Act, 1844, 414. 

Juries Act, 1870, 321. 

Legal Aid and Advice Act, 1949, 52, 125. 

Local Government Act, 1929, 590. 

Medical Acts, 1858-86, 99. 

Mental Deficiency Act, 1913, 182. 

Ministers of the Crown Act, 1937, 246n. 

Mceting of Parliament Acts, 1797, 1870, 295. 

National Service Act, 1941, 134. 

Bitional Service (Armed Forces) Act, 1939, 

34n. 

National Service (Foreign Countries) Act, 
1942, 134, 
fficial Secrets Acts, 316. 

Old Age Pensions Act, 1936, 53. 

Parliament Act, 1911, 279, 327, 334, 336, 
337, 338, 339, 342, 368. - 

Parliament Act, 1949, 279, 327. 

Parliamentary Elections Act, 1868, 6677. 
atents and Designs Act, 1907, roon. 

3 ceman Act, 1705, 312. 
‘oor. Prisoners’ Defence Act, 1930, 125. 


*uelepal Collection of Taxes Act, 1913, 
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+ 


| 
| 
| 


— 


927 


Statutes—Contd. 


Public Authorities Protection Act, 1893, 701. 

Public Order Act, 1936, 62n, 79, 86, 88. 

Representation of the People Act, 1945, 284. 

Ribbon Development Act, 1935, 54- 

Road and Rail Traffic Act, 1933, 53- 

Seditious Meetings Act, 1817, 88, 92. 

Statute of Westminster, 1931, 397, 717- 

Supreme Court of Judicature (Consolida- 
tion) Act, 1925, 389. 

Trade Disputes Act, 1906, gt. 

Trade Disputes and Trade Unions Act, 1927, 
91, 92, 27!- 

Triennial Act, 1641, 292. 

Tumultuous Petitions Act, 1662, 88. 

Unlawful Societies Act, 1799, 92. 

Statures (Indian). 

Abolition of Privy Council Jurisdiction Act, 
1949, 4141, 738. 

Air Force Act, 1950, 653”, 655”. 

Appropriation Act, 1950, 354- 

Appropriation (Railways) Act, 1950, 353. 

Army Act, 1950, 6557. 

Bar Councils Act, 1926, 47, 100, 

Bhopal and Vindhya Pradesh (Courts) Act, 
1950, 513+ 

Cantonments Act, 1924, 393- 

Central Excise & Salt Act, 1944, 363. 

Cinematograph Act, 1918, 79. 

Code of Civil Procedure, 1908, 547, 55", 1597, 
399", 404, 409, 494, 672n, 700, 702, 712, 
713. 

Companies Act, 1913, 93. 

Contempt of Courts Act, 1926, 77. 

Contingency Fund Act, 1950, 583. 

Co-operative Societies Act, 1912, 93. 

Criminal Law (Removal of Racial Discrimina- 
tions) Act, 1949, Go. 

Criminal Procedure Code, 1898, 77, 89, 90, 91, 
106, 107, 109, 110, 111, 159n, 160, 162, 163, 
165, 244, 413, 494, 703. 

Criminal Tribes Act, 1924, 95. 

Damodar Valley Corporation Act, 1948, 615. 

Delhi Hotels (Control of Accommodation) Act, 
1949, 157M. 

Dramatic Performances Act, 1876, 79. 

Employees’ State Insurance Act, 1948, 199. 

Employment of Children Act, 1938, 135. 

Epidemic Diseases Act, g5n. 

Essential Supplies Act, 1946, 720. 

Excess Profits Tax Act, 1940, 708. 

Factories Act, 1948, 199. 

Federal Court (Enlargement of Jurisdiction) 
Act, 1948, 170, 374. 

Finance Act, 1950, 363. 

Foreign Relations Act, 1932, 85. 

Foreigners Act, 163. 

General Clauses Act, 1897, 16, 47, 50, 107, 
154”, 710, 727, 738. 

Guardians & Wards Act, 163. 

Indian Air Force Act, 191, 242n. 

Indian Army Act, 191. 

Indian Contract Act, rot. 

Indian Criminal Law Amendment Act, 1908, 
93- 
Indian 
Indian 
Indian 
Indian 
Indian 
Indian 


Evidence Act, 109, 111. 

Extradition Act, 163. 

Income-tax Act, 1922, 705. 
Limitation Act, 1908, 713. 
Merchant Shipping Act, 1923, 6271. 
Medical Degrees Act, 1916, 100. 
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Indian Navy (Discipline) Ac 
Indian Oaths Act, Tone a is me 
Indian Patents & Designs Act, 100n 
Indian Penal Code. 75, 76, Doe aot 
% >», 75s 79; 77, 79, 81, 81n, 
82, 87, 93, 105, 181n, 244) 702, 
Tngian Press (Emergency Powers) Act, 1931, 
5. 
Indian Post Office Act, 1898, . 
Indian Raiiways Act, ese Pi 
Indian Registration Act, 1908, 154n. 
Indian Tariff Act, 1934, 363. 
Indian Telegraph Act, 1885, 74n. 
Indian Trade Uaions Act, 1926, 93. 
Indian Treasure Trove Act, 1878, 6277. 
Industrial Disputes Act, 1947, 93. 
Insurance Companies Act, 1922, 93. 
Judicial Commissioners’ Courts (Declaration 
as High Courts) Act, 1950, 400, 410, 513. 
Judicial Officers’ Protection Act, 1850, 702. 
Land Acquisition Act, 1894, 155, 496. 
Legal Practitioners’ Act, 1846, 100, 495, 496. 
Legislative Members Exemption Act, 1925, 
325, 700. 
Lepers Act, 95n. 
Lunacy Act, 164. 
Medical Council Act, 1933, 100. 
Merged State (Laws) Act, 1949, 512n. 
Minimum Wages Act, 199. 
Official Secrets Act, 1923, 85, 95. 
Parliament (Prevention of Disqualification) 
Act, 1950, 314. 
Part C States (Laws) Act, 1950, 512. 
Partnership Act, 1932, 93, 101. 
Payment of Wages Act, 199. 
Pharmacy Act, 1948, 100. 
Police Act, 1861, 90, 140. 
Police (Incitement to Disaffection) 
1922, 85. 
Post Office Act, 1898, 74n, 79, 85. 
Prevention of Seditious Meetings Act, 1911, 89. 
Preventive Detention Act, 1950, 123, 125”, 
127, 128n, 130, 131, 132, 379. 
Professions Tax Limitation Act, 1941, 598. 
Provident Insurance Societies Act, 1912, 93. 
Red Cross Society Act, 1920, 93. 
Religious Societies Act, 1889, 93. 
Representation of the People Act, 1950, 285, 
286, 286n, 287, 451, 453, 454, 669n, 670, 
671, 672. 
Reserve Bank (Transfer of Public Ownership) 
Act, 1948, 1577. 
Sea Customs Act, 1878, 79, 492- 
Scheduled Districts Act, 1874, 510, 514, 515- 
Societies Registration Act, 1860, 93. 
Special Criminal Courts (Jurisdiction) Act, 
118n. 
Specific Relief Act, 55”. 
Stamp Act, 492. 
Universities Act, 1904, 93- 
Usurious Loans Act, 1918, 100. 
Workmen’s Compensation Act, 199. 
Sratutes (American) 
Federal Social Security Act, 1935, 882. 
Federal Reserve Act, 1913, 820. 
Morill (Land Grant College) Act, 1862, 850 
National Labour Relations Act, 1935, 880, 


Sratutes (English) 
Aliens Act, 1905, 799- 
British Nationality and 
Acts, 1914-48, 793. 


Act, 


Status of Aliens. 
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Diplomatic Privileges 
1941-6, 790. 

Admiralty Courts Acts, 1840, 1861 840. 

Judicature Acts, 1873, 1925, 840. ‘ 


(Extension) Acts, 


Statutes (Indian), 


Abducted Persons (Recovery 
toration) Act, 1949, 789. 
Aligarh Muslim University Act, 1920, 828 
Air Force Act, 1950, 779. 2 goes 
Arbitration (Protocol 
Act, 1937, 789. 

Army Act, 1950, 779. 

Army and Air Force (Disposal of Private 
Property) Act, 1950, 779. 

Administrator-General’s Act, 1913, 877. 

paeainiates toa of Evacuee Property 
1950, * 

Arbitration Act, 1940, 878. 

Agriculturists’ Loans Act, 1884, 855 

Ancient Monuments Preservation Act, 1904, 
829, 850, 888. 

Anand Marriage Act, 1909, 874. 

Agricultural Produce (Grading and Marketing) 
Act, 1937, 857. 

Agriculturists’ Loans Act, 1884, 858. 

Armed Forces (Emergency Duties) Act, 1947, 
779- 

Arya Marriage Validation Act, 1937, 874. 

Assam Rifles Act, 1941, 779. 

Atomic Energy Act, 1948, 781. 

Bankers’ Books Evidence Act, 1891, 877. 

Banking Companies Act, 1949, 820, 822. 

Bengal, Agra and Assam Civil Courts Act, 
1886, 847. 

Bengal Allurvion and Diluvion Act, 1847, 855. 

Bengal Tenancy Act, 1885, 855. 

Births, Deaths and Marriages Registration 
Act, 1886, 885. 

Bronze Coin (Legal Tender) Act, 1918, 810. 

Business Profits Tax Act, 1947, 833. 

Calcutta Port (Pilotage) Act, 1948, 805. 

Cantonments ‘Act, 1924, 780. . 

Cantonments (House Accommodation) Act, 
1923, 780. : 

Carriers Act, 1865, 807, 875. 

Cattle Trespass Act, 1871, 852. 

Census Act, 1948, 830. 

Central Tea Board Act, 1949, 826. 

Central Excises and Salt Act, 1944, 836. 

Chartered Accountants Act, 1949, 884. 

Child Marriage Restraint Act, 1929, 874. 

Children Pledging of Labour Act, 1933, 884. 

Cinematograph Act, 1918, 828, 859- 7 

Coal Mines Labour Welfare Act, 1947, 884. 

Coal Mines Provident Fund Act, 1948, 

Code of Civil Procedure, 1908, 878. 

Central Reserve Police Force Act, 1949» i 

Coal Mines Safety (Stowing) Act, 1939) A 3 

Coffee Market Expansion Act, 1942, 82 ie oF 

Companies (Foreign rete a eae had 

trol of Shipping Act, 1947) a 

cae Giining auc Pressing. Factories Act, 
1925, 887. 

Court-Fees Act, 1870, 847- 
Crimina! Law (Amendment) Acts, 
870. ‘i 878 
Criminal Tribes Act, 1924, 97° 885, 
Destructive Insects and Pests Act, oe Bae 
Damodar Valley Corporauon Act, 1949, 

827. 
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Dissolution of Muslim Marriages Act, 1939, 874 

Dramatic Performances Act, 1876, 859. 

Dangerous Drugs Act, 1930, 879. 

Drugs Act, 1940, 879. 

Drugs (Control) Act, 1950, 879. 

Dentists Act, 1948, 884. 

Dock Workers (Regulation of Employment) 
Act, 1948, 882, : 

Displaced Persons (Institution of Suits) Act, 
1948, 884. 

Displaced Persons (Claims) Act, 1950, 884. 

Displaced Persons (Legal Proceedings) Act, 
1949, 884. 

Easements Act, 1882, 875. 

Elephants Preservation Act, 1879, 855. 

Employees’ State Insurance Act, 1948, 882. 

‘Employment of Children Act, 1938, 883. 

Employers’ Liability Act, 1938, 875. 883. 

European Vagrancy Act, 1874, 878. 

Epidemic Diseases Act, 1897, 885. 

Electricity Supply Act, 1948, 888. 

Excess Profits Tax Act, 1940, 833. 

‘Exchange of Prisoners Act, 1948, 789. 

‘Explosive Substances Act, 1908, 780, 

Factories Act, 1948, 887. 

Foreign Exchange Regulation Act, 1947, 810. 

Foreign Relations Act, 1932, 783. 

Foreigners Act, 1946, 800. 

‘Government Savings Bank Act, 1873, 811. 

‘Government Trading Taxation Act, 1926, 833. 

‘Guardians and Wards Act, 1890, 874, 

Hindu Law of Inheritance (Amendment) Act, 
1929, 874. 

-Hindu Inheritance Removal of Disabilities 
Act, 1928, 874. 

Hindu Married Women’s Right to Separate 
Residence and Maintenance Act, 1946, 874. 

‘Hindu Marriage Disabilities Removal Act, 
1946, 874. ine 

‘Hindu Marriages Validity Act, 1949, 874. 

Hindu Widows’ Remarriage Act, 1872, 874. 

-Hindu Women’s Rights to Property Act, 1937, 
874. 

Hint Disposition of Property Act, 1916, 874. 

Immigrants (Expulsion from Assam) Act, 
1950, 800. 

Immigration into India Act, 1924, 800, 

‘Imperial Bank of India Act, 1920, 822. 

Imperial Library (Change of Name) Act, 1948, 
828. 

Indian Air Force Act, 1932, 779. 

Indian Aircraft Act, 1934, 807. 

Indian Arms Act, 1878, 780. 

Indian Army Act, 1911, 779. 

Indian Bar Councils Act, 1926, 832. 

Indian Boilers Act, 1923, 887. 

Indian Carriage by Air Act, 1934, 787, 807. 

Indian Carriage of Goods by Sea Act, 1925, 
787, 807. 

Indian Christian Marriage Act, 1872, 874. 

Indian Coinage Act, 1906, 81o. 

Indian Companies Act, 1913, 820. 

Indian Contract Act, 1872, 875. 

Indian Copyright Act, 1914, 824, 825. 

Indian Divorce Act, 1869, 874. 

‘Indian Dock Labourers Act, 1934, 787, 884. 

Indian Electricity Act, 1910, 888. 

Indian Emigration Act, 1922, 800. 

‘Indian Evidence Act, 1872, 877. 

‘Indian Explosives Act, 1884, 780. 

Andian Extradition Act, 1903, 797. 
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Indian Fisheries Act, 1897, 856. 
Indian Forests Act, 1927, 855. 
Indian Fatal Accidents Act, 1855, 875. 
Indian Foreign Marriage Act, 1903, 874. 
Indian General Clauses Act, 1897, 738, Bo. 
Indian Income-tax Act, 1922, 833. 
Indian Limitation Act, 1908, 878. 
Indian Lighthouse Act, 1927, 805. 
Indian Lunacy Act, 1912, 879. 
Indian Majority Act, 1875, 874. 
Indian Matrimonial Causes (War Marriages) 
Act, 1948, 874. 
Indian Medical Degrees Act, 1916, 884. 
Indian Merchant Shipping Act, 1923, 804, 886, 
Indian Merchandise Marks Act, 1889, 825, 
Indian Mines Act, 1923, 826. : 
Indian Naturalisation Act, 1926, 793. 
Indian Naval Reserve Forces (Discipline) Act, 
1939, 779- 
Indian Oaths Act, 1873, 877. 
Indian Navy (Discipline) Act, 1934, 779. 
Indian Paper Currency Act, 1923, 810. 
Indian Passport Act, 1920, 800. 
Indian Ports Act, 1908, 805, 
Indian Post.Office Act, 1898, 808. 
Indian Partnership Act, 1932, 875, 
Indian Patents & Designs Act, 1911, 824, 825, 
Indian Penal Code, 1860, 870. ? 
Indian Power Alcohol Act, 1948, 826. 
Indian Railways Act, 1890, 802, 807. 
Indian Railways Board Act, 1905, 802. 
Indian Railways (Transport of Goods) «Act, 
1947, 807. 
Indian Registration of Ships Act, 1841, 804. 
Indian Registration Act, 1908, 874. 
Indian Reserve Forces Act, 1888, 779. 
Indian Rifles Act, 1920, 780. 
Indian Succession Act, 1925, 874. 
Indian Sale of Goods Act, 1930, 875. 
Indian Tariff Act, 1934, 835. 
Indian Tea Control Act, 1933, 812, 826. 
Indian Telegraph Act, 1885, 808. 
Indian Tolls Act, 1851, 867. , 
Indian Tramways Act, 1886, 851. 
Indian Treasure Trove Act, 1878, 861. 
tudian ee 1882, 876. 
Indian Weights and Measures of i 
Act, 1871, 825, 858. Cepacly 
Indian Works of Defence Act, 1903, 780. 
Industrial Finance Corporation Act, 1948, 820. 
Industrial Disputes Act, 1947, 881. ‘ 
Industrial Disputes (Banking and Insurance 
Companies) Act, 1949, 881. 
Industrial Statistics Act, 1942, 888, 
Influx from Pakistan Control Act, 1949, 800, 
Inland Steam Vessels Act, 1917, 804. 
Insurance Act, 1938, 823. 
Interest Act, 1839, 858. 
Tron and Steel (Duties) Act, 1934, 836. 
Land Acquisition Act, 1894, 888. - 
Land Customs Act, 1924, 812, 835. 
Lepers Act, 1898, 885. 
Local Authorities Pension and Gratuities Act 
- 1919, 883. : 
Livestock Importation Act, 1898, 885. 
.Measures of Length Act, 1889, 825. 
eel Lighters (Excise Duty) Act, 1934, 
36. 
e Mines Labour Welfare Fund Act, 1946, 


4 
Mines Maternity Benefit Act, 1941, 884, 
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Mines and Minerals (Regulation and Develop- 
ment) Act, 1948, 826. 

Motor Spirit (Duties) Act, 1917, 836. 

Motor Vehicles Act, 1939, 887. 

Muslim Personal Law (Shariat) \pplication 
Act, 1947, 874. 

Minimum Wages Act, 1948, 884. 

National Cadet Corps Act, 1948, 779. 

oe Instruments Act, 1881, 822. 
fence on Ships and Aircraft Act, 1 : 

Official Trustees Act, 1913, 877. eer 

Opium Acts, 1857, 1878, 827. 

Opium and Revenue Laws (Extension of 
Application) Act, 1950, 827. 

Parliament (Prevention of Disqualification) 
Act, 1950, 830. 

Parsi Marriage and Divorce Act, 1936, 874. 

Partition Act, 1893, 874. 

Payment of Wages Act, 1936, 883. 

Pensions Act, 1871, 861. 

Petroleum Act, 1934, 826. 

Pharmacy Act, 1948, 884. 

re (Incitement to Disaffection) Act, 1922, 
70. 

Ports Act, 1908, 885. é 

Post Office Cash Certificates Act, 1947, 811. 

Powers of Attorney Act, 1882, 875. 

Prevention of Corruption Act, 1947, 870. 

Prevention of Seditious Meetings Act 1911, 870. 

Preventive Detention Act, 1950, 871. : 

Presidency Towns Insolvency Act, 1909, 876.' 

Presidency Small Cause Courts Act, 1882, 847. 

Protective Duties Act, 1946, 835. 

Provincial Small Cause Courts Act, 1882, 847. . 

Provincial Insolvency Act, 1920, 876. j 

Prisons Act, 1894, 847. 

Prisoners’ Act, 1900, 847, 872. 

Provident Funds Act, 1925, 883. 

Public Companies (Limitation of Dividends) 
Act, 1949, 820. i 

Public Gambling Act, 1867, 859. 

Reciprocity Act, 1943, 783, 800. i 

Reformatory Schools Act, 1897, 847. 

Registration of Foreigners Act, 1939, 800. 

Rehabilitation Finance Administration Act, 
1948, 884. 

Representation of the People Act, 1950, 830. 

Requisitioned Land (Apportionment of Com- 
pensation) Act, 1949, 888. 

Reserve Bank of India Act, 1934, 811. 

Reserve Bank (Transfer of Public Ownership) 
Act, 1948, 811. , 

Road Transport Corporation Act, 1948, 820. 

Rubber (Production and Marketing) Act, 1947, 
826, 857. 

Sarais Act, 1867, 858. 

Sea Customs Act, 1878, 812, 835. 

Silver (Excise Duty) Act, 1930, 836. 

Special Criminal Courts (Jurisdiction) Act, 
1950, 842. 

Special Marriage Act, 1872, 874. 

Stage Carriages Act, 1861, 851. 

Standards of Weight Act, 1939, 825. 

Sugar (Excise Duty) Act, 1934, 836. 7 

Taxation of Income (Investigation Commis- 
sion) Act, 1947, 833. 

Territorial Act, 1948, 779. 

Trade Marks Act, 1940, 825. 

Trade Unions Act, 1926, 881. 

Tyres (Excise Duty) Act, 1941, 836. 
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T i sons A 
ee of Detained Persons Acts, 1949, 1950, 
Transfer of Property Act, 1882, 8 
Trustces Act, 1866, 876. ms 
eae and Mortgagees’ Powers Act, 1866, 
76. 
United Nations. (Privileges and I iti 
wo r947, 86. ges and Immunities) 
86. Nations (Security Council) Act, 1947, 
Universities Act, 1904, 850. 
Usurious Loans Act, 1918, 858. 
Victoria Memorial Act, 1903, 828. 
Whipping Act, 1909, 870. 
we Birds and Animals Protection Act, 1912, 
55+ 
Workmen’s Compensation Act, 1923, 875, 883. 


SupPLEMENTARY ESTIMATES 
England, 359. 
India,— 
in Parliament, 359. 
in State Legislature, 480. 


Supreme Court 
ad hoc Judges of, 389. 
appointment of Judges of, 385. 
appointment of Chief Justice, 385. 
appointment of Acting Chief Justice, 389. 
appointment of retired Judges at sittings of, 389. 
a Court of record, 390. 
administrative expenses of, 429. 
advisory functions of, 422, 424. 
ancillary powers of, 419-420. 
Appellate jurisdiction of— 
I. appeals on constitutional questions, 398- 
02. 
‘ Judgment, decree, final order ’, 399. 
* High Court,’ 400. 
* Civil, criminal or other proceeding ’, 400. 
when certificate may be granted, 4o1. 
effect of certificate, 401. — 3 
substantial question as to interpretation 
of Constitution, 402, 429. 
constitutional appeal by special leave, 402. 
other grounds in constitutional appeal, 
403. 
‘any party’, 403. 

2. appeals in civil cases, 404-410. 
conditions of civil appeal, 405. 
‘judgment, decree, final order’, 399, 495+ 
value of subject-matter, 405. - 
‘involves,’ 406. 
decree of affirmance, 406. 
question of law, 407. 
substantial question, 408. 
certificate as to fitness, 408-9. 
single judge decisions, 410. 

3. appeals in Seige aa) 

. appeals by special leave, -75 

ac pe were iesaight begranted”, 415-6. 

“cause or matter’, 414. 

‘Court or tribunal’, 415. : 

scope of appeal by special leave, 417- 
binding force of decisions of, 420. 
‘concurring’ and ‘ dissenting 

428-9. 

decree, form of, 422. 
constitution of, 383-4. 
constitution of Benches, 427-8. 
enlargement of jurisdiction of, 419. 


enforcement of decrees and orders of, 421-2- 


judgments, 
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enforcement of all authorities to act in aid of 
Supreme Court, 425. 
inherent powers of, 427. 
jurisdiction over States in Part B, 395, 425- 
jurisdiction over Courts-martial, 185, 417. 
officers and servants of, 429. 
original jurisdiction of, 393- 
original jurisdiction of ‘legal right”’, 394. 
original jurisdiction of suits between Union 
and States, 395. 
principles according to which appellate juris- 
diction would be exercised, 410-2. 
principles according to which special leave 
would be granted, 415-6. 
position of— 
as a Court of appeal, 374. 
as a Federal Court, 373. 
as guardian of the Constitution, 375. 
principles according to which a statute may 
be declared unconstitutional, 380-2. 
powers of— - 
with regard to discovery, contempt, etc., 422. 
to issue writs for enforcement of fundamental 
rights, 158. 
to issue writs for other purposes, 419. 
review of judgments, by, 417. 
review of rules relating to, 418. 
rules of Court, 425-8 (See ‘Rules under the 
Constitution ’). 
seat of, 390. 
Suits ano Proceepincs aGAinst GOVERNMENT 
Australia, 631. 
England, 630. 
India, 632-6. 
for contracts, 633. 
for torts, 633-6. 
parties, 636. 


T 


Taxation: (See ‘ Entries in Legislative List’). 
exemption of Union and State property from 
mutual taxation— 
Australia, 608. 
Canada, 608. 
U.S. A., 608. 
India, 607, 610, 616. 
laws, affecting States, 594. 
meaning of, 710, 
no taxation, save by authority of law,— 
Engldnd, 578. 
India, 578. 
TRNPORARY AND TRANSITIONAL PROVISIONS, 719, 
738. 
TERRITORIAL WATERS, 33. 
things of value, underlying, 627. 
‘TerriToRiEs OF STATES 
States in Part A, 739-748. 
States in Part B, 748-751. 
States in Part C, 751-2. 
TERRITORY 
extent of, under International Law, 32. 
modes of acquisition of, 33. 
government of acquired property, 34. 
Territory or InpIa 2 
definition of, 27. 
membeaghip of the Union, and, 32. 
TeRriTORIES OF STATES, 31, 739, ef Seg. 
Terrrrories In Part D : 
Administration of, 514. 
enumeration of, 515. 
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TraveE, Commerce, INTERCOURSE (See ‘ Entries in 
Legislative Lists’. 
meaning of, 637. 
need for frecdom of, 637. 
preference and discrimination, relating to, 
644, 
freedom of— 
Australia, 636, 640, 642, 648. 
Burma, 636. 
U.S. A., 636, G4o, 642, 645. 
Canada, 636, 648. 
South Africa, 636. 
India— 
what it means, 638. 
restrictions upon, 639, 641, 643, 645, 648, 
649. 

‘iapont duty by States, 649. 

Treaties. (See ‘ Entries in Legislative Lists’), 
Parliament’s power to implement, 559. 
respect for, 202. 

TRIBAL AREAS IN ASSAM 
Administration of, 766. 

Autonomous Districts and Regions, 767. 

District Councils and Regional Councils, 
767-9, 775. ; 

Administration of Justice in, 769-771. 

Primary Schools in, 771. 

District and Regional Funds, 771. 

Land revenue and taxes in, 771. 

Licences or leases for extraction of minerals, 
772. : 

Moncy-lending in, 772. 

Application of Acts of Parliament to, 773. 

. Budget for, 773. 

Commission for reporting on administration 
of, 774. 

TRIBUNALS 
domestic, 183. 
judicial and quasi-judicial, 180. 
military, 184. . 

U: 
UNconsTITUTIONAL STATUTE 
effects of— 
U. S. d., 382. 
India, 383. 
whenastatute may be declared unconstitu- 
tional— 
Australia, 382. 
U.S... A., 380. 
. Eire, 382. 

Union 
meaning of, 28. 
in Canada, 28. 
in South Africa, 28. 
in U.S. A., 28. 
in India, 28. 

mode of formation of, 28. 

nature of polity in, 30. 

representation of States in, 29. 
admission of new States into, 35. 
formation of new States. 36-38. 
status of new State admitted into, 36. 

Union or Soutu Arrica Act, 1909 (See *Constitu- 
tion of South Africa’). 

UNTOUCHABILITY 
abolition of, 66 

V 

a Power 

ire, 340. 
England, 339. 
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Burma, 349. 
U.S. A. 3, 
India— 
President’s power, 340-1, 476-7. 
Governor’s power, pia : 
“VicE-PRESIDENT OF INDIA 
election of, 237. 
ex-officio Chairman of Council of States, 235 
functions of, 235-6. ee 
term of office of, 238. 
oath or affirmation by, 239. 
discharge of functions of, in unforeseen con- 
tingencies, 239. 
decision of doubts and disputes regarding 
election of, 239. 
‘VoTE ON ACCOUNT 
England, 360. 
India— 
for the Union, 360-1. 
for the State, 360. 
‘Votre or CREDIT 
England, 361. 
India— 
for the Union, 361. 
for the State, 361. 
WwW 


War (See ‘ Entries in Legislative Lists’). 


Writs (See ‘Habeas Corpus’, ‘Mandamus’, 
© Prohibition’, ‘ Quo warranto’. 

Worps AND Purases (See also ‘Entries in the 

Legislative Lists’). 
* Acquire’, 154. 
‘Act’, 711. 
* Act purporting to 
of office’, 698. 

‘ Ngricultural income’, 705. 
“Aid and advice’, 259. 
“Amnesty ’, 244. 
«Anglo Indian ’," 706. 
“As soon as may be’, 124. 
* Authority’, 47+ 
“ Autrefois acquit’, 105. 
‘ Autrefois convict’, 105. 
‘Begar’, 133- 
“Bona vacantia’, 627. 
‘borrow’, 706. 
‘British India’, 42- 
‘ Bye-law’, 49- 
‘Caste’, 62. 
“Cause or matter’, 414. 
*Cess’, 600. 
‘Civil post’, 655- 
‘Commutation’, 244. 
“Corporation tax’, 706. 
‘Corresponding Province ”, 707. 
“Court of record’, 390. 
‘debt’, 707- 
‘Debt charges’, 349- 
‘decree’, 399- 
« decreé of affirmance ’, 406. 
‘ defamation’, 75 
‘Democracy ’, 
‘Discrimination ’, 59, 644- 
* Duty’, 6oo. 
‘Equality’, 27- 
“Escheat’, 627. 
“estate duty’, 707- 
“established by law’, 114. 
“existing law’, 707. 


be done in exercise of duties 
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* Federal Court’, 

He *, 600. ds 

‘final order ’ 

‘ Financial oe 

% oe *, Goo. 

“foreign State’, 42 

‘ Fraternity ’, 26 oe 

“good faith’, 166. 

* goods’, 708. 

in fee 708. 

‘ Having the force of law’, 48. 

‘ High Court’, 708. » #8 
imposition of a tax’, 473. 
‘India’, 28, 42. » 473 

“Indian State’, 708. 

‘judgment’, 399. 

‘jurisdiction ’, 496. 

‘Justice’, 26. 

‘land’, 625. 

‘ Lapse’, 627. 

‘Laws in force’, 50, 727. 

‘ Legal right’, 394. 

‘libel’, 75. 

* Liberty’, 27. 

‘morality’, 78. 

“net proceeds’, 604. 

‘ Office of profit’, 314. 

‘Order’, 49, 399. 

© Ordinance’, 708. 

‘Pardon’, 243. 

‘pension’, 709. 

‘Places of public resort’, 62. 

‘preference’, 644. 

‘procedure established by law’, 118. 

‘proclamation of emergency ’, 709. 

‘property’, 97, 150, 154, 610. 

‘ proportional representation ’, 226. 

‘public interest’, 97-8, 100, 650. 

‘ public notification’, 709. 

‘purposes of the Union or 

‘Public purposes’, 134, 154+ 

“question of law’, 407. 

*Race’, 60, 61. 

* railway’, 709- 

© Rajpramukh’, 709. 

‘Regulation’, 49, 708. 

© Remission’, 244. 

‘reprieve’, 243- 

© Republic’, 25. 

‘Respite’, 243. 

restriction ’, 641. 

*Rule’, 49, 708. 

‘Ruler’, 709. 

* satisfied’, 371, 485. 

“securities ’, 710. 

“Scheduled Castes,’ 710. 
Scheduled Tribes,’ 710. 

« slander’, 75- 

“snap vote’, 268. 

‘Sovereign’, 24- 

*State’, 10, 47- 

‘tax’, 599- 

“tax on income’, 710. k 
“Territory ’, 32-3- ; 
‘title’, 67. Pou 
‘tribunals’, 180, 496. ides 
*Union’, 28. 
“Uparajpramukh’, 710. | 
“we the people of India’, 23+ 
“with respect to’, 15, 549 
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